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ACCOUNT. 
L  £)f  tge  equttabfe  iuruiliittton  in  arcouttr^ 

1.  Its  origind. 

2.  As  ccMisequential  on  discoveiy. 

IL  e«0mrialsi  of  t^  ngjgt  to  an  arrount. 

1.  A  legid  right 
^.  B(f  ntaal  demands. 

3.  Hif  utual  demands  not  esaeotial  in  the  cases  of  a  steward  and 

of  dower. 

IIL  f^ubfntti  of  tge  eqitiitable  lurtisittrtton  in  account 

1«    Matters  cognizable  at  law. 

12.  A  setded  accomit  on  one  side ;  a  debt  for  agency  in  equity 

on  the  other» 
3.  A  note  given  upon  a  former  balancing  upon  the  one  side; 

subsequent  items  on  the  other. 
^.  Breachof  covoiant  not  to  bade. 
S*  A  marriage  contract 
6L  A  share  under  an  intestacy, 
7«  Dealings  between  tradesmen  and  customers. 
S.  Ec]uitable  waste,  by  a  deceased  tenant 
9.  Mesne  profits  —  for  the  heir. 
lO.  Mesne  profits  —  foraninfimt 
11»  Mesne  profits  —  upon  the  ground  of  the  death  of  the 

occupier. 
12.  Mesne  profits  —  in  the  case  of  mines. 
IS.  Mesne  profits — in  the  case  of  timber. 

1 4.  Mesne  profits  —  in  the  case  of  tithes. 

15.  Me$iK  profits  — upon  a  bill  to  put  a  term  out  of  the  way. 

16.  Mesne  profits  —  under  special  circumstances. 

IV.  a>f  tfjft  mote  of  ta&ins  tge  account. 

1.  Ofthe  period  of  limitation. 

'S.  In  the  absence  of  the  party  to  be  charged. 

S.  In  regard  to  vouchers. 

4«  Of  usmg  the  credit  side  of  an  account  furnished. 

5.  Agunst  an  executor. 

6.  In  the  case  of  guardians,   receivers,   and  committees  in 
0  Ireland. 

7.  In  the  case  of  a  wilfid  confiision  of  property. 

V.  ja>f  tj^  iKtce  for  an  account.  ' 

Is  an  implied  injunction  against  proceeding  at  kw. 

VL  ittf  0|Mite8  an  atcotmtf 

]•  Tlie  principle  of  the  practice. 

2.  After  signature.  ' 

B  2  3.  After 


4  ACCOUNT.  [Chancery 

3.  After  security  taken  on  the  foot  of  it. 

4.  After  receipt  in  full  for  the  balance  given. 

5.  Strong  grounds  essential  to. 

6.  The  right  is  lost  by  laches. 

VII.  £Df  tge  mobe0  tii  toj^icg  rge  risgt  to  mi  accouttt  map  be 

IO0t. 
Laches. 


L  £)f  tit  rqmrabte  lurtgbtctton  in  accounn 

1.  Its  original. 

The  equitable  jurisdiction  in  account  arose,  from  the  writ  of  account 
liot  affording  so  complete  a  remedy*  Carlisle  Corporation  v,  Wilson^ 
13Ves.276. 

2.  As  consequential  on  discovery. 

Account  consequential  upon  discovery,  though  there  may  be  a  proceed- 
ing at  law. .  6  Yes.  688* 

II.  (E0}!entiaf0  to  tge  nggt  to  art  actotint. 

1.  A  legal  right. 

Equity  will  not  relieve,  unless  the  party  has  a  legal  right.  .Carlisle  Corpo- 
ration V.  Wilson,  IS  Ves.  276. 

2.  Mutual  demands. 

1.  Mutual  demands  ace  essential  to  sustain  an  account.  The  cases  of  a 
steward  and  of  dower  ^tand  upon  their  own  specialties.  6  Ves.  88, 89, 90. 141 . 

2.  Mutual  demands  not  essential  in  the  cases  of  a  steward  and  of  dower. 
6  Ves.  ibid. 

III.  &u&fett0  of  tge  cQuttable  |un0&icttoti  in  accounts 

1.  Matters  cognizable  at  law. 

Complicated  accounts,  though  cognizable  at  law,  are  likewise  cogniz- 
able in  equity.     1  Sch.  &  Lef.  309. 

2*.  A  settled  account  on  the  one  side ;  a  debt  for  agency  in  equity  on 

the  other. 

It  is  not  such  matter  of  account,  between  the  parties,  as  will  operate  to 
give  a  defendant  at  law  an  equity  to  restrain  proceedings  for  the  balance  of 
aprevious  account  stated  and  settled,  that  the  plaintiffat  law  was,  at  the  time 
of  sucli  settlement,  and  had  subsequently  become  indebted  to  the  plaintiff  in 
equity,  for  business  done  as  his  agent.    Hirst  v.  Peirse,  4  Price,  339. 

3.  A  note  given  upon  a  former  balancing  upon  the  one  side ;  subse- 
quent items  on  the  other. 

Where  a  balance  of  accounts  is  taken,  and  a  note  given  for  it,  that  must 
be  paid,  although  there  are  subsequent  accounts  upon  which  the  payee  may 
eventually  be  in  arrear.  And  the  court  in  such  a  case  refused  an  injunction 
from  proceeding  on  the  note.    Preston  V.  Stratton,  1  Anst.  ^0. 

4.  Breach  of  covenant  not  to- trade. 

1.  Bill  for  an  account,  under  covenant,  upon  sale  of  goodwill,  .not  to  canry 
on  the  trade.     Scott  v.  Mackintosh,  1  Ves.  &  Beam.  503. 

2.  The  usual  course,  a  bill  of  discovery  for  an  action*  Scott  v.  Mackintosh, 
1  Ves.  f  Beam.  503. 
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JlmsDix.]   Sub/ects  of  tie  eguilable  jurisdiction  in  account*  4 

5.  A  marriage  contract* 

Acooont  decreed  of  defendant's  personal  estate,  and  of  what  he  had  gWen 
«r  i^greed  to  give  to  another  with  his  daughter,  he  havings  on  the  inari;iag^ 
«f  one  of  his  daughters  with  the  plaintilPy  engaged  to  make  his  daughter^ 
equal*    Fell  ▼.Hornby,  Dick.  452. 

6.  A  share  under  an  intestacy. 

A.  died  intestate,  entitled  to  personal  estate,  part  consisting  of  bank 
aoauities  in  a  trustee's  name,  the  dividends  whereof  were  payable  to  B.,  the 
iiiteitate's  widow  for  life ;  administration  was  granted  to  o. ;  C.,  one  of  the 
next  of  kin,  by  letter  addressed  to  B«,  after  mentioning  the  intestate's  pro- 
perty, expressed  himself  thus :  "  My  share  I  shall  relinquish  to  you  for 
f  oar  benefit  only/'  A  deed  of  release  and  assispiment  from  C«  to  B.,  of  aU 
Cs  interest  in  A.'s  effects,  was  afterwards,  by  C.'s  direction,  prepared  for 
bis  executicm,  but  never  executed,  €•  havmg  died  the  day  before  tliat 
upon  which  he  had  directed  his  solicitor  and  a  wftness  to  attend  him  to 
atteit  the  execution  of  the  release^  But  having  joined  with  B.  and  t)ie  other 
next  of  kin  of  A.,  in  executing  a  release  to  the  trustee  of  the  bank  annuitiesij 
Bpn  the  trustee's  transferring  tliem  to  B  ;  on  a  bill  by  C.'s  executors 
against  B.,  for  an  account  and  payment  of  B.*s  distributive  share,  it  was  de- 
creed as  to  the  general  personal  estate,  but  refused  a^  to  the  bank  annuities 
sad  their  produce.     Hooper  v.  Goodwin,   I B.  C.  C.  212. 

?•  Dealings  between  tradesman  and  customer* 

Dealii^  between  tradesman  and  customer  may  be  the  subjects  of  ac- 
csmit ;  especially  in  case  of  securities  obtained  from  an  extravagant  young 
naa,  on  misrepresentation,  &c.    Lord  Courtney  v.  Godschall,  9  Ves.  473* 

8.  Equitable  waste  by  a  deceased  tenant. 

Deomrrer  to  a  bill  against  the  representative  of  a  deceased  tenant  for  lif(;, 
for  an  account  of  equitable  waste  committed  by  him,  overruled.  Marquis  of 
Laudovne  ▼•  Marchioness  of  Lansdowne,  I  Mad.  116. 

9.  Mesne  profits  —  for  the  heir. 
No  biU  for  mesne  profits  by  heir,  merdy  as  such,  unless  some  impediment 
« law.    6  Ves.  88,  &c. 

10.  Mesne  profits  — for  an  infant 

Kn  by  infant  for  mesne  profits  rests  upon  the  ground  of  infiincy.  6  Yes. 
88,  Ac 

II.  Mesne  profits  —  upon  the  ground  of  the  death  of  the  occupier. 

Tlie  death*  simply,  of.  the  occupier  is  no  ground  for  account  of  mesne 
profits.    6  Ves.  88,  &c. 

12.  Mesne  profits —  in  the  case  of  mines.    ^ 

Aecoont  in  case  of  mines,  rests  upon  being  in  nature  of  a  trade.  6  Ves. 
S8,&c 

IS.  Mesne  profits  -7  in  the  case  of  timber. 

1.  Account  of  timber  depends  upon  the  jurisdiction  for  an  injunction, 
6  Vet.  88,  &c. 

1  Admission  that  any  timber  has  been  wrongfully  cut,  gives  a  right  to  an 
aecoont.    1  Ves.  82. 

14.  Mesne  profits  —  in  the  case  of  tithes. 

AccouDt  of  titfate  turns  upon  the  property  in  tithes.    6  Ves.  88,  &c. 

.  15.  Mesne  profits  —  upon  a  bill  to  put  a  term  out  of  the  way. 

Under  ^  bill  to  put  a  term  out  of  the  way»  in  some  cases  an  account  of 
ilie  past  renta  given.    2  Ves*  &  Beam.  2SS. 

B  3  16.  Mesne 
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>  16.  Mesne  profits  —  under  special  circumstances* 

Account  of  mesne  profits  since  the  title  accrued,  decreed  against  exe- 
cutors, upon  the  special  ground,  that  the  plaintiff  was  prevented  from  re- 
rovering  m  ejectment  by  a  rule  of  the  court  of  law,  and  by  an  injunction,  at 
the  instance  of  the  occupier,  who  ultimately  failed  both  in  law  and  in  eifuity. 
Pulteney  v.  Warren,  6  Ves.  73. 

IV.  £>{tfft  mote  of  tafung  tge  accoiiitt^ 

I.  Of  the  period  of  limitatioii. 

1.  An  account  of  rent,  only  ordered  for  six  years  prior  to  the  bill  beiag 
filed.    Hercy  r.  Ballard,  4  B.  C.  C.  468. 

2.  The  account  of  rents  and  profits  in  a  dotd^tful  case,  only  directed  from 
the  time  of  the  bill  beii^  filed.    Forder  v.  Wade,  4  K  C  C.  520. 

3.  Account  of  rents  and  profits  confined  to  the  filing  of  the  bill,  filed  upon 
grounds  of  equitable  relief  against  a  mere  adverse  possession,  without 
fraud.    6  Ves.  93. 

4.  Limited  in  like  manner  under  special  circumstances;  as  laches  in 
cestui  que  trust  in  not  asserting  his  right.  Piettiward  v.  Prescott,   7  Ves.  540. 

2.  In  the  absence  of  the  party  to  be  charged. 

Where  the  party  who  might  resist  tlie  claim  does  not  attend,  the  Master 
ought  to  take  the  account  as  carefully  as  if  he  did.  Carew  v.  Johnston^ 
«  Scfa.  &  Lef.  3001 

3.  In  regard  to  vouchers^ 

In  an  account  against  an  executrix,  the  Master  was  directed  to  allow 
Items,  the  vouchers  for  which,  it  should  be  verified  bv  affidavit,  were  im- 
pounded in  the  Ecclesiastical  Court^    Nielson  v.  Cordeil,  8  Ves*  146. 

4.  Of  using  the  credit  side  of  an  account  furnished. 

When  an  account  furnished  by  a  party,  before  any  suit  instituted,  is  pro- 
duced, to  charge  him  with  the  items  on  the  debit  side ;  he  is  entitled  to  resort 
to  Che  credit  «i^  in  suppoH  of  his  discharge.  Boar^an  v.  Jackson,  2  B. 
Sc  B.  382. 

5.  Against  an  executor. 

There  may  be  a  decree  for  an  account,  without  declaring  the  will  well 
proved.    Fitzherbert  v.  Fiuherbert,  4  B.  C.  C.  231.  1  Cox,  23. 

6.  In  the  case  of  guardians,  receivers,  and  committees  in  Ireland. 

How  guardians,  receivers,  and  committees,  shall  account  in  IrelancL 
2  Sch.  Sf  Lef.  732.    Gen.  rule,  6  Aug.  1804. 

7.  In  the  case  of  a  wilful  confusion  of  property. 

Corresponding  with  the  rule  in  equity  to  charge  an  accomitisg  party, 
who  has  wilfully  confounded  the  fund  with  his  own  property,  with  the  whole^ 


whether  that  should  have  been  carried  far  beyond  the  possible  value.  Quore. 
I5Ves.439u 

■ 

V.  £>f  tie  tfuttt  for  an  account.   . 

Is  an  implied  injunction  against  proceeding  at  law. 
'    1.  After  an  account  taken  under  a  decree,  a  party  shall  not  be  allowed  to 
overhaul  the  account,  by  bringing  an  action  at  law^on  the  same  subject  mat<- 

Bell  v.  O'Reilyi  2  Sch.  &  Lef.  430.     . 

^  2.  As 
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t  A$$0  Urn  aoAi  j»f  ifoeeediBg  ia  auob  4  c^nt;  #••  B«ll  f  O^Reibrt 

VL  £)f  ^fdititB  ait  atmum. 

1.  The  prindple  of  the  piacdce. 

Settled  account  not  to  ^  set  aiidet  but  for  fimud ;  or  gurohaitted  and 
HUM,  imt  for  error.    9ye8.»5. 

2.  A^ker  siimature.   ' 

Tlie  court  will  not  open  a  settled  account,  where  it  has  been  signed,  or  a 
mri^  taken  on  tbe  foot  of  it,  unless  for  fraud  or  errors  distinct!  j  specified 
ia  the  bill,  and  supported  by  evidence.  Drew  ▼•  Power,  Scho.  &  Lef. 
182.192. 

S.  After  security  taken  on  the  ibot  of  it. 
S.ftL.Ibid. 

4fm  After  receipt  in  full  for  the  bdanoe  given. 

A  verbal  ataCeaent  of  an  jaceount,  and  a  receipt  in  full  i^veu  for  the 
Usee  theniigreed  to  be  due, are  no  bar  to  a  bill  for  openiiigthe  aQ<;ount,  if 
dMrefaave  been  mistakes  in  the  transaction.  Walker  v.Xkai^ett,  Forrest,  157* 

5.  Strong  grounds  essential  to* 

A  Strang  grcMmd  necessary  to  set  aside  settled  accounts ;  or  error  to  siir- 
dftpandfiikify.    5Ves.837. 

6:  The  right  is  lost  by  laches. 

1.  An  old  aoooont  shall  not  he  naravelled,  though  settled  iipo|&  pp  erroneous 
padple.    Gray  V.  Minnethorpe,  8VeB.10S. 

1  Anaocoont  settled  ten  years  before  tbe  bill  filed,  thoush  containing  very 
irasitons,  shall  not  be  opened.;  but  tbe  plaintiff  permitted  to  surcharge  and 
okify.    Brownell  v.  Brownell,  2  B.  C  C.  62. 

Vn.  £>f  jtUr  ntoum  in  to^icj^  ti^  risj^t  to  an  arcottttt  map 

be  Io0tf 

Laches. 

1.  Where  a  par^has  hud  by  a  great  length  of  tine,  and  suffered  an  estate 
to  be  distributed,   he  shall  not  have  an  account.      Hercy  v.  Dinwoody, 

4B.C.C.257. 

i.  Account  against  a  confidential  agent,  in  potfeanon  of  estates  smqe  1780, 
^'^'^^girii^  ^py  account  to  hisprincapidy  residlog  in  Ireland ;  and  inqiairies 
isto  the  drcumatances  of  a  lease,  granted  under  his  direction,  and  in  which 
ke  took  an  interest,  and  a  reversionary  lease  to  himself.  Lady  Ormood  v. 
HotddnsoD,  16  Yes.  94. 


AMERICA,  United  States  of, 
€fl^(t0  of  tfft  JRefKiIiidon  iXftn  {ito{iertp  itt  0mrnca. 

1*  IW  profierty  of  an  AAeriom  loyidist  having  been  confiscated  during 
tile  American  war,  subject  to  the  claims  of  such  of  his  creditors  as  were 
frisBjUy  to  American  independence,  to  be  made  within  a  limitea  tiine,  and, 
is  filet,  accordmg  to  the  eridence  farther  reatramed  to  the  inhabiuaU  of 

••  B  ♦  ^he 


S  ARBtTftAt/ON.  [CliANGfilLi 

tbp  par&mhr Staid;  n  Irill  to  have  bonds  deKv^red up,  or  to  dmip^r  the  eif^ 
diCor  to  resorty  in  the  fir^t  instance,  to  the  fund  arising  irpm  Ibe  Confiscation^ 
was  dismissed ;  on  the  ^ound,  that  it  did  not  appear  that  the  creditor  had 
the  clear  means  of  malqmg  bis  demand  eftectual  against  that  fund :  the  Lord 
Chancellor  also  expressing  an  opinion  in  favour  of  the  right  to  sue  personally » 
even  in  that  case,  agamst  the  authority  of  Wright  r.  Nutt,  S  Bro.  C,  C.  396. 
1  Hen.  Black.  iSa.    Wright  v.  Simpson,  6Ves.714. 

2.  Stock  in  this  country,  in  trust  for  die  colony,  of  Maryland,  before 
the  American  Revolution,  not  affected  by  a  transfer  durinft  the  war. 
U  Yes,  29*. 


ARBITRATION. 
1  titlatibt  to  an  agmttintt  to  nht  to  arbttrattott. 

1.  It  cannot  be  pleaded  to   a  bill  in   equi^  for  the  same 

subject. 

2.  Nor  can  it  take  away  the  jurisdiction  of  any  court. 

3.  The  court  will  not  substitute  itself  for  the  arbitrators,  and 

make  the  award. 

IL  Kelatifie  to  a  ttftmitt^ 

it.  The  effect  of  a  reference  is,  that  the  pourt  divests  itself  of 

all  judgment  upon  the  facts. 
2.  Of  substituting  an  arbitrator  for  the  master. 
9#  Arbitrator,  on  general  reference,  may  go  farther  than  the 

court  coulds  to  do  complete  justice. 

4.  Admission  of  assets  by  mistake,  a  dear  subject  of  the  jurist 

diction  of  an  arbitrator,  under  a  general  reference. 

5.  Arbitrator,  on  reference  to  enquire  into  facts,  &c.9  is  as  a 

master. 

6.  A  case  in  which  a  reference  was  held  not  to  be  in  nature  of 

a  reference  to  the  master. 
7*  A  case  in  which  an  award  was  held  a  due  execution  of  a  re* 
ference  touching  machinery. 

III.  Kelatitff  to  an  atuarH* 

1.  Whether  it  concludes  the  parties  upon  questions  of  law. 

2.  Whether  it  concludes  the  parties  upon  questions  of  fact 

3.  Whether  conclusive  when  contrary  to  law. 

4.  Corruption,  misbehaviour,  excess  of  power,    and   mistake 

admitted  by  arbitrators,  are  the  only  grounds  of  impugning 
their  award. 

5.  It  cannot  be  pleaded  to  a  bill  impugning  it  for  misbehaviour 

in  the  arbitrators. 

6.  Whether  conclusive,  where  the  arbitrators  receive  evidence 

afler    notice    to   the  parties  that  they  will  receive  no 
more. 

7.  Whether  conclusive,  where  the  arbitrator  makes  use  of  an- 

other's judgmient.  » 

S.  Whether  it  concludes  tlie  parties^  when  obtained  by  misre* 

pre2»entation  of  facts  unknown  at  the  time. 

9.  Whether 
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9.  IVbether  it  ocmcludes  the  parties,  when  obtained  through 
the  want  of  a  letter  mislaid  at  the  time.  «     . 

10.  Whether  final  as  to  matters  not  provided  for. 

11.  Validity  of  an  award  made  upon  the  day   to  which    the 

time  for  making  it  was  enlarged. 

12.  Effect  upon  existing  suits,  of  an  award  that  suits  shall  cease. 

13.  General  rule  of  construction.. 

IV.  £)f  maittig  a  0ubmt0sitoit  a  rule  of  courts 

1.  A  parol  submission  is  not  within  the  statute  of  William. 

2,  It  may  be  done  after  the  award  is  made. 

V.  £>f  a  Ml  in  equitp  to  tnfottt  tfjf  ^ptti&t  pntotmmtt  of 

an  atoarD^ 

1.  The  specific  performance  of  an  award  may  be  compelled  in 

equity. 

2.  Princq>le  upon  which  the  specific  performance  of  awards  is 


VL  S)l  a  bill  in  tqmtp  for  reltef  agaiiutt  an  atoarH^ 

1.  Whether  it  lies  where  the  award  has  been  made  a  rule  of  a 

court  of  law,  under  the  statute. 

2.  Where  the  objections  may  be  taken  in  a  court  of  law, ,  of 

which  the  submission  has  been  made  a  rule. 

3.  Where  the  award  is  l^ally  defoctiye,  and  has  been  made  a 

rule  of  a  court  of  law. 

4.  Upon  an  award  made  a  rule  of  a  court  of  law,  one  term 

oeiDg,  that  no  bill  in  equity  shall  be  filed,  the  court  of 
law  has  a  discretion  to  enforce  that  term  or  not. 

5.  An  award  in  a  cause  depending  is  not  within  the  statute  of 

William. 

VII.  £)f  ortertng  momp  atuattieti  to  be  patb  into  coutn 

1.  Upcm  a  petition  of  appeal. 

VIIL  £>f  t^  mode  of  impugmng  m  atoarn.^ 

1.  By  a  bill 

2.  By  exceptions. 

IX.  £)f  an  tnlnnction  against  legal  pyoceetiingd  on  an  atuartr. 

1.  Where  the  award  has  been  made  a  rule  of  a  court  of  law* 

X.  Rriatttie  to  an  arbitrator. 

1.  An  arbitrator  is  not  to  consider  himself  agent  for  the  person 

who  appoints  him. 

2.  An  arbitrator  may  proceed  ex-parte  on  the  non-attendance 

of  one  party. 

3.  Jurisdiction  under  a  reference,  to  oblige  the  arbitrator  to 

proceed. 
it  Whether  he  may  purchase  the  claims  under  reference. 

^ L  «e. 
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L  atUIatffie  Ml  fin  agmimtit  ti»  rrftr  tt  ^oMttatmu 

1.  It  cannot  be  pleaded  to  a  bill  in  equity  for  the  same  subject. 

1.  Covenant  to  refer  to  arbitration  only  entitles  tp  damages;  but  is  no 
bar  to  a  suit  or  action ;  as  covenant  that  there  should  be  no  suit*  at  law  or 
in  equity,  would  be.    2  Ves.  132. 
'  2.  Agreement  to  refer  to  arbitration  no  bar  to  relief  in  equity.    4  Ves.  270. 

S.  To  a  bill  for  parties  to  account,  plea  that  there  was  an  agreement, 
that  all  matters  in  dispute  should  be  referred  to  arbitration,  over-ruled. 
Michell  V.  Harris,  4  B.  C.  C.  311.  over-ruling  2  B.  C.  C.  836.    Dick.  702. 

4.  To  a  bill  for  discovery  and  relief,  plea  of  an  agreement  to  refier  to  ar- 
bitration, over-ruled.    Street  v.  Rigby.    6  Yes.  815. 

5.  Although  on  agreement  to  refer  disputes  to  arbitration  is  generally  qo 
objection  to  a  suit  in  a  court  of  equity,  yet  upon  the  nature  c^  the  subject, 
the  management  of  the  opera-house,  and  the  anxious  provision  of  the  parties 
for  arbitration,  the  court  refused  upon  motion  to  interfere,  before  they  had 
taken  that  course.    Waters  v.  Taylor,  15  Yes.  10. 

2.  Nor  can  it  take  away  the  jurisdiction  of  any  court. 

1.  Mere  agreement  to  refer  to  arbitration,  where  no  reference  has  taken 
place,  cannot  take  away  the  jurisdiction  of  any  court.    2  Yes.  136. 

2.  Agreement  to  rerer  to  arbitration  does  not  bar  an  action.  6  Yes.  822. 

5.  The  court  will  not  substitute  itself  for  the  arbitrators,  and  make 

the  award. 

1.  Upon  a  reference  to  arbitration,  if  the  award  is  not  made  in  the  time 
and  manner  stipulated,  no  case  at  law  or  in  equity  that  the  court  has  sub- 
stituted itself  for  the  arbitrators,  and  made  the  award ;  even  where  the  sub- 
stantial thing  to  be  done  is  agreed  between  the  parties ;  still  less,  where 
any  thing  simstantial  is  to  be  settled  by  the  arbitrators.    6  Yes.'  34. 

2.  No  case  at  law  or  in  equity,  that,  if  an  award  is  not  made  at  the  time, 
and  in  the  manner  stipulated,  the  court  have  substituted  themselves  for  the 
lurbitrators,  and  made  the  award ;  even  where  the  substantial  thing  to  be 
done  was  agreed  by  the  parties,  but  the  time  and  manner  left  to  others  to 
prescribe.    17  Yes.  jun.  242. 

II.  JUtlanbt  to  a  tthwxa^ 

1.  The  e£Eect  of  a  reference  is,  that  the  court  divests  itself  of  all  judg* 

^'        ment  upon  the  facts. 

By  reference  to  arbitration,  both  at  law  and  equity,  the  court  diverts 
itself  of  all  judgment  upon  the  facts.    2  Yes.  24. 

2.  Of  substituting  an  arbitrator  for  the  master. 

Parties  may,  if  they  choose,  take  arbitrators  instead  of  the  master; /and 
then  they  must  proceed  as  the  master,  and  make  the  same  report,  Dick  v« 
MilUgan,  2  Yes.  23. 

S.  Arbitrator,  on  general  reference,  may  go  &rther  than  the  court 

could,  to  do  complete  justice. 
Arbitrator  on  general  reference  of  all  matters,  &c.  may  go  farther 
than  the  court  could,  to  do  complete  justice;  and  may  therefore  relieve 
against  a  harsh  right,  which  in  a  court  of  justice  would  prevail  r  a  party 
may  impeach  the  award  for  corruption  or  gross  mistake,  not  for  erroneous 
judgment ;  in  case  of  mistake  the  arbitrator  must  be  conviooed  of  it,  and 
that  he  acted  upon  it.  But  art)itrator,  on  reference  to  inquire  into  facts,  &c. 
h  as  a^  master ;  and  the  court  will  draw  the  Conclusion ;  or  if  he  has,  will  see 

that  it  is  right.    Knox  v.  Symmonds,  1  Yes.  369. 

4.  Admission 


Bdative  to  anaward.  11 

4.  Admission  of  assets  by  mistake,  k  clear  subject  of  the  jurisdiction 

of  an  aibitrator  under  a  general  reference* 

Admission  of  assets  by  mistake,  a  clear  subject  of  the  jurisdiction  of  an 
aifaitiator  under  a  general  reference.    Young  v.  Walter,  9  Ves.  364. 

5.  Arbitrator,  on  refisrence  to  inquire  into  facts  &c,  is  as  a  master. 

Vide  1  Ves.  S69. 

6.  A  case,  in  which  a  reference  was  held  not  to  be  in  nature  of  a  refer- 

ence to  the  master. 
Accounts  referred  to  the  master ;  afterwards  an  order  of  reference  was 
iMilr  to  arbitrators  ,to  take  an  account  of  all  dealings  and  transactions  in 
£ke  aiamier  as  if  the  same  n^re  referred  to  the  master,  and  that  the  parties 
ihoold  be  concluded  and  bound  by  the  award,  and  should  observe  it ;  and 
farther  directions  were  reserved ;  this  reference  is  not  in  nature  of  a  refer* 
case  to  the  niMter ;  therefore  the  plurties  are  bound  by  a  general  award  of 
a  bahmce  due,  without  particulars  stated ;  the  decision  being  final,  because 
spaa  natter  of  ftet,  and  no  corruption  or  nsisconduct  imputed ;  and  the 
ooort  will  not  require  particulars  merely  as  a  ground  for  cosU«  Dick  v. 
Mai^an,  2  Yes.  2S. 

7.  A  case  in  which  an  award  was  held  a  due  execution  of  a  reference 

touching  machinery. 

Under  a  reference  to  settle  the  matter  in  difference,  and  award  such 
ttions  in  the  defendant's  works  as  to  the  arbitrator  should  seem  neces- 
regard  being  had  to  their  state  at  a  particular  period ;    an  award 
no  other  alteration  than  diat  parts  of  the  machinery,    which 
e  of  wood,  should  be  made  of  cast-iron,  was  held  a  due  execution 
af  the  aotfaority.    Walker  v.  Frobisher,  6  Ves.  70. 

III.  iRrlatttie  to  an  atoarl^. 

1*  Whether  it  concludes  the  parties  upon  questions  of  law^ 

1.  An  award  cannot  be  disturbed  for  mistake  upon  a  question  of  law 
refiened.    Ching  v.  Ching,  6  Ves.  282.  ^ 

2.  Though,  if  an  arbitrator,  under  a  general  reference,  meanmg  to  decide 
acoardiog  to  kw,  mistakes,  the  court  will  set  that  right ;  yet,  if  the  parties 
chooae  to  refer  matters  of  Uiw,  meaning  to  have  the  judgment  of  the  arbi- 
trttor  upon  them,  instead  of  that  of  the  court,  the  award,  though  not  agreeable 
to  ]«w,  cannot  tfierefore  be  impeached.  Young  v.  Walter,  9  Ves.  364. 

3.  An  award  made  on  a  reference  of  a  point  of  law  is  binding,  though  the 
Sihitf  aim  mistakes  the  Utw.    Steffv.  Andrews,  2  Mad.6. 

4^  The  ooorti  will  alwie  by  the  decision,  though  erroneous,  of  judges  chosen 
by  tiw  partiea  to  decide  a  question  of  law.    Wood  v.  Griffith,  Swanst*  5S. 
5.  Award  upon  a  general  reference  cannot  be  impeached  for  erroneous 
'     lent  upon  facts;    but  may  for  corruption,  misbehaviour,  ejccess  of 
r,  and  mistake  admitted  by  the  arbitrators  ;  in  the  three  first  cases,  there 
be  satis&ctory  evidence  against  them ;  for  the  court  favours  awards. 
I  ▼•  Mather,  2  Ves.  15. 

2.  Whether  it  concludes  the  parties  upon  4iuestions  of  fact 
1.  Parties  to  an  award  bound  by  it.  Price  v.  WUliams,  1  Ves.  965. 
&  Award  pleaded  would  be  exammed  in  a  court  of  law  as  weU  as  equity. 

9Tes.lS6.  .       J      J. 

S.  Plea  i^  an  award  and  release  to  a  bill  to  open  an  account,  ordered  to 

^*mA  for  an  answer.    Burton  v.  Eltington,  S  B.  C.  C.  196. 

3.  Whether  conclusive  when  contrary  to  law. 
L  Award  contrary  to  law  may  lie  ia^eached ;  for  that  is  excess  of  power, 
r.  Mather,  2  Ves.  15.  ^  ^^^ 
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2.  Wliere  legsi  rights  are  referred  to  arbitration,  the  award  must  be  ac*^ 
cording  to*  law,  otherwise  it  is  not  binding.  Blennerhassett  v.  Day,  2  B« 
&  B.  120. 

4.  Corruption,  misbehaviour,  excess  of  power,  and  mistake  admitted 

by  arbitrators,  are  the  only  grounds  of  impugning  their  award. 

1.  Award  not  to  be  set  aside,  but  for  partiality  and  misbehaviour  of  the 
arbitrators,  or  for  their  exceeding  their  commission.  Sumpter  v.  Life,, 
Dick.  497. 

2.  Vide  2  Ves.  15. 

5.  It  cannot  be  pleaded  to  a  bill,  impugning  it  for  misbehaviour  in  the 

arbitrators. 

1.  To  a  bill  charging  corruption  of  arbitrators,  plea  of  the  award  merely^ 
not  sufficient.    2  Ves.  &  Beam.  364*. 

2.  To  a  bill  to  be  relieved  against  an  award,  upon  suggestion  of  misbe- 
haviour, &c.  in  the  arbitrators ;  a  plea  by  the  arbitrators  of  the  submission 
and  award,  with  an  averment  of  impartiality,  &c.  over-ruled.  Rybott  v.  Bar- 
pell,  2  Eden.  131. 

6.  Whether  conclusive,  where  the  arbitrators  receive  evidence  after 

notice  to  the  parties  that  they  will  receive  no  more. 

Award  set  aside :  the  arbitrator  having  received  evidence  after  notice 
to  the  parties  that  he  would  receive  no  more,  in  which  they  acquiesced. 
Walker  v.  Frobisher,  6  Ves.  70. 

7.  Whether  conclusive,  where  the  arbitrator  makes  use  of  another's 

judgment. 

Award  not  to  be  set  aside,  because  the  arbitrator  made  use  of  the  judg- 
ment of  another  person.    5  Ves.  S^S. 

8.  Whether  it  concludes  the  parties,    when  obtained    by  misrepre- 

sentation of  facts  unknown  at  the  time. 

A  submission  to  arbitration  was  made  a  rule  of  court,  and  an  award 
made;  the  bill  stated  the  award  to  have  been  obtained  by  misrepresentation  of 
facts  not  then  known  to  the  plaintiff.  Plea,  the  award  alone,  and  no  answer. 
The  plea  is  bad.     Gartside  v.  Gartside,  3  Anst.  735. 

9.  Whether  it   concludes  the  parties,   when    obtained  through  the 

want  of  a  letter  mislaid  at  the  time. 

Declaration  of  one  of  the  arbitrators,  that  had  he  seen  a  letter,  of 
which,  being  mislaid  at  the  time,  the  contents  were  proved,  he  would  have 
acted  otherwise,  not  sufficient  against  as  award  on  the  ground  of  mistake 
admitted  evidence,  and  injunction  frotfi  proceeding  thereon  dissolved. 
Anderson  v.  DArcy,  18  Ves.  jun.  447. 

10.  Whether  final  as  to  matters  not  provided  for. 

The  bill  sta(ed  an  award  between  the  parties,  and  that  it  had  not  pro- 
vided for  a  particular  event,  by  which  the  plaintiff  was  damnified,  viz.  by 
the  partnership-fund  proving  deficient,  and  the  plaintiff  being  compelled  to 
make  up  the  aeficiency.  Plea,  the  award.  The  court  thought  the  award 
should  be  considered  as  final,  unless  specific  payments  by  the  plaintiff  to  cre- 
ditors had  been  stated ;  and  allowed  the  plea.     Kowth  v.  Peacli,  2  Anst.  519. 

11.  Validity  of  an  award  made  upon  the  .day  to  which  the  time  for 

making  it  was  enlarged. 

The  time   for  making    an  award  was  on  or  before   the   first  day  of 
Michaelmas  term ;  it  was  afterwards  barged  till  the  first  day  of  Hilary . 

•term:- 


Appckdix.3     Of  a  biU  in  equity  for  relief  against  an  aivard.  IS 

^erm  :  an  Award  made  od  the  first  day  of  Hilary  term  is  good*     Knox  y. 
Sonmoods*  4B.  C.C.d58. 

12.  ££fect  upon  existing  suits,  of  an  award  that  suits  shall  cease. 

All  matters  in  difference  in  law  and  equity  being  referred  to  arbitratiofty 
and  made  a  mle  of  court  in  K.  B.y  the  award  directed  that  all  suits  between 
the  parties  should  be  discontinued;  the  defendant  in  equity,  thereupon, 
mared  that  the  bill  might  be  dismissed.  This  wa^  refused,  for  the  *court 
act  on  the  award.     Hutchinson  v.  Hodgson,  2  Anst.  361« 


IS.  General  l*ule  of  construction. 

In  coostroing  an  award,  it  is  the  duty  of  the  court  to  favour  that  con- 
itractioD  which  renders  the  award  certain  and  final.      Wood  v.  Griffith, 
52. 


IV.  £)f  ma&tng  a  {lubmidisiott  a  rule  of  tumu 

1.  A  parol  submission  is  not  within  the  statute  of  William. 

Parel  submission  to  arbitration  not  within  the  statute  9&10W.&M- 
c  15.     V.  Milb,  17  Ves.  jun.  419. 

2.  It  may  be  done  after  the  award  is  made. 

1.  Snbmisston-bond  under  the  statute  9  &  10  W.  S.  not  to  be  made  an 
order  of  court  after  the  award  is  made.     Spettigue  v.  Carpenter,  Dick.  66. 

2.  Order  after  an  award  to  make  the  submission  a  rule  of  court.  Pow- 
mD  t.  King,  6  Ves.  10. 

S.  Xo  objection  to  an  award,  that  the  reference  was  not  made  a  rule  of 
court  dll  after  the  award ;  or,  that  the  award  was  prepared  by  the  solicitor 
of  one  of  the  parties.    Fedierstone  v.  Cooperi  9  Ves.  67* 

V.  Of  a  bill  in  tquitp  to  enforce  tge  ispecific  performance  of 

an  atoarHf 

1.  Tlie  qiecific  performance  of  an  award  may  be  compelled  in  equity* 

Hie  specific  performance  of  an  award  noav  be  conapelled  in  equity? 
on  the  principle  that  the  award  on||y  ascertains  the  terms  or  a  preyious  agree- 
ment between  the  parties :  and  although  the  illegality  of  the  acts  of  which 
it  directs  the  execution,  will  afford  a  ground  for  refusing  to  decree  the 
perfbrmance,  the  court,  considering  an  award  as  the  decision  of  judees 
ciMMen  by  the  parties,  will  not  examine  whether  it  is  unreasonable.  Wood  t. 
Grifitfa,  Swanst.  43* 

2«  Prinople  upon  which  the  specific  performance  of  awards  is  decreed. 

PriDciple  on  which  the  court  decrees  the  specific  performance  of  awards. 
Wood  ▼•  Griffith,  Swanst.  54.9  etiam  supra,  div.  1. 

VL  £>f  a  btll  in  eguicp  for  relief  againjst  an  atoarH^ 

1.  Whether  it  lies  where  the  award  has  been  made  a  rule  of  a  court 

of  law  under  the  statute. 

J«  BiD  iief  to  set  aside  for  fraud  an  award  made  a  rule  of  a  court  of  law 
Oder  9th  mad  lOfth  WilU  S.  c.  15.   Lord  Lonsdale  v.  Littledale.  2  Yes.  451. 
2>  Asia  the  jurisdiction  in  equity  against  an  award  under  a  reference^ 
db  a  rule  of  a  court  of  law,  for  misconduct  of  the  arbitrators,  &c*  where 
ike  bin  wmB  Bled  before  the  rule  made  in  the  court  of  law :  quaere.  ■*■ 

r. JCat     J7  V«-  jun.419.  ^   ^^ 

2.  Where 
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^.  Where  die  ol^ecdons  may  be  taken  in  the  court  at  law,  of  which  the 

submission  has  been  made  a  rule. 
Vide  9  V€s.  67. 

9.  Where  the  award  is  legally  defisctive,  and  has  been  made  a  rule  of 

acourt  of  law. 

General  reference  to  arbitration  by  parties  in  a  suit,  then  depending 
in  chancery,  made  an  order  of  a  court  or  law.  Whether  that  is  an  order 
within  the  statute  9  and  10  Wil.  S.  c.  15.  excluding  the  equitable  jurisdic- 
tion to  affect  the  award  for  mistake  of  the  law,  apparent,  and  to  restrain 
an  application  to  the  court  of  law  to  enforce  it.  Qusere.  Nicholas  v. 
Chalie,  H  Ves.  265. 


4.  Upon  an  award  made  a  rule  of  a  court  of  law,  one  term  being,  that 
no  bill  in  equity  shall  be  filed,  the  court  of  .law  has  a  discretion  to 
enforce  that  term  of  not. 

Upon  an  award  made  a  rule  of  a  court  of  law,  one  term  being,  that  no 
bill  m  equity  shall  be  filed,  the  court  of  law  has  a  discretion  to  embrce  that 
term  or  not.    2  Ves.  4*53. 

5.  An  award  in  a  cause  depending,  is  not  within  the  statute  of  William. 

An  award  in  a  cause  depending,  is  not  within  the  statute.  Lord  L^ns* 
dale  ▼.  Littledale,  2  Ves.  451. 

VIL  £r)f  orlieritig  mottrp  otoartieti  to  be  paib  into  courts 

1 .  Upon  a  petition  cf  appeal. 

The  court  will  not  order  money  awarded  to  a  party,  to  ba  paid  into 
court  on  a  petition  of  appeal  being  signed  by  counsel ;  but  semble,  secus  if 
the  appeal  iiad  been  received.    Lewis  v.  Harber,  1  Price.  138. 

VIII.  jgDf  tj^  mo&e  of  tmpugning  an  atoarti^ 

1.  By  a  bill 

•    There  is  no  way  of  getting  rid  of  an  award  in  the  court  of  ch^cefy* 
but  by  bill.    Sumpter  ▼.  Life,  Dick.  474. 

2.  By  exceptions. 

1.  Though  considered  in  tills  case,  that  exceptions  do  not  lie  to  an  award. 
Price  ▼.  Williams,  3  B.  C.  C  163.  ; 

2.  Yet  afterwards  it  was  held,  that  exceptions  will  lie  to  an  award  where 
die  original  reference  was  to  a  master,  witti  a  reservation  of  fi^rtber  direc- 
tions, and  the  arbitrator  was  afterwards  substiti^ted  hi  lieu  of  the  master ; 
but  not  where  the  reference  is  originally  made  to  the  master  of  all  matters 
in  difference.    Ford  v.  Gartside,  2  Cox.  368. 

3.  Exceptions  will  lie  to  an  award :  but  they  must  be  to  matters  on  the 
face  of  it.    Dick  v.  Milligan,  4  B.  C.  C.  1 17.    Vide  Id.  536. 

4.  Award  on  general  reference  not  to  be  impeached  by  exceptions,  but 
by  cross  motions  to  set  aside  and  confirm  it.  Knox  y^  SymmondB^ 
1  Ves.  369. 

5.  Exceptions  may,  with  leave  of  the  court,  be  taken  to  an  award, 
4ipdn  reference  to  inquire  into  fiiets ;  if  allowed,  the  court  wDl  refer  It  to  a 
saaster,  but  not  back  to  the  arbitrator  without  ooosent,  1  Ves.  870.  n. 

^  Matter  of  exception  to  an  award  must  be  confined  to  what  arises  upoii 
-die  face  of  It,  .compared  with  the  proceedings  in  the  cause,  and  cannot  be 
introduced  by  affidavit;  any  thing  dbl0rr»  chai;ging  iniscooduoti  Ac*  maat 

come 
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opoo  modon  to  set  it  mndM ;  And  tlMte  cMiMt  bt  ft  partial  bquiry. 
N  MOligao,  3  Ves.  24. 

IX.  jDf  dtt  ittifittctioit  agfttiitft  tegal  promtiAiSjEf  011  dit  fttDai:li« 

1.  Where  the  award  has  been  made  a  rule  of  a  court  of  law. 

Mo  juriadictioa  ih  equity  by  injunctioD  to  stay  process  of  a  court  of  law 
vBonaii  awards  made  a  rule  of  court  under  the  stat.  9  and  10  WIL  3.  c.  15. 
rtich  *y*^«<**  the  jurisdiction  to  set  aside  the  award,  obtained  by  cor'> 
nmCum,  Sec  to  the  court  of  which  the  submission  is  made  a  rule.  Gwinett 
vl^mdster,  14  Ves.  530. 

X.  ituiatffie  to  an  wcfnttatot. 

h  An  aibitnitor  is  not  to  consider  himself  agent  for  the  person  who 

appoints  him. 

Aifaitrator  is  not  to  consider  himself  agent  for  the  person  who  appoints. 
m    lYetf-SK. 

S.  An  arUtTBtor  may  proceed  ex-parte,  on  the  non-attendance  of  one 

purty. 

Arintrator  has  a  power,  subject  to  his  discretion^  to  proceed  ex  pari€t 
if  one  of  the  parties  will  not  attend.    Wood  ▼.  Leake,  12  Ves.  412. 


S.  Jmiadiction,  under  a  reference,  to  oblige  the  arbitrator  to  proceed* 

A  caose  baling  been  referred  to  arbitration,  under  an  order  by  consent» 
die  court  will  not  nudce  an  order  on  the  arbitrators  to  proceed.  The  parties 
bawnig  proceeded  under  an  order  made  by  consent  for  referring  a  cause  to 
■liiuawiiiij  whedier  it  Is  competent  to  either  to  withdraw?  quaere.  Craw- 
iIhj  ▼.  CoffiiM,  Swanst.  40. 

4.  Whether  he  may  purchase  the  claims  under  reference. 

A  powjwwe  by  an  arbitrator  of  claims  under  reference,  cannot  be  su|;« 

▼.  Day,  2B.AB.116. 


BARON  AND  FEME. 
Snttltttoi  to  ttamAttitm  ptotim^  M  mi 


1.  Settlements  in  derogation  of  marital  rights. 
^  Bond  delivered  as  an  escrow. 

!•  Foundation  of  his  raatntal  rights, 

2.  To  the  income  of  his  wife's  equitable  interest. 

■  1.  Toprocnre  ibe  j<Hnder  of  his  in&  in  a  conveyraot. 

1.  For  die  itilc^s 'WBste  when  sdd. 

^  Preaumptiim  thai  the  wife  administered  to  an  estate 


.  • » 


flnsband  of  execatnbc,  administeriiw  iMsets  makes  the  debt 
bis  awiu 

♦♦  For 
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4.  For  a  devastavit  during  coverture. 

5.  Wkether  a  covenant  to  pay  his  wife's  debt  makes  it  his  own. 

6.  Admissibilitv  of  parol  evidence  to  prove  that  a  covenant  was 

for  the  wijje's  debt,  not  his  own* 

V.  fl)f  tSe  totft'0  riufitfii* 

1.  To  the  guardianship  of  her  illegitimate  child. 

VI.  £)f  tBe  toife'0  KaWHttesr. 

1.  For  a  devastavit  during  coverture, 

VII.  £>t  tge  ptotrcttoti  tobtcg  toum  of  tqjuitp  tbrote  arounO 

ntatntli  tootimt^ 

i .  They  will  allow  their  rights  to  be  ireferred. 

2.  And  make  the  husband  a  trustee  for  his  wife. 

Vill.  £)f  tfit  toi&^0  legal  anO  equitable  inttmw,  togetj^er  tti 
relattoti  to>  oc  Ht^eutce  from,  eacg  oi^^ 

1.  Husband's  interest  therein. 

IX.  ;©f  tBe  toife*0  fmfioUi  estate. 

1.  Chargeable  bv  husband  to  the  amount  of  incumbrances  sa- 
tisfied by  him. 

$.  Charge  upon  a  satisfied  mortgage  term,  assigned  to  the  hus- 
band's use. 

3.  Assignment  to  the  husband  of  her  reversionary  interest, 

4.  Fine  of  her  estate  tail  expraoisione  viri. 

5.  Of  the  wife's  equity  as  it  is  administered  to  her  against  the 

creditors  or  representatives  of  her  husband. 

X.  £)f  tge  toift'0  (oppj^Id  ejneatr. 

1.  Surrender  thereof. 

XL  £)fti^toift'0  (gatter  ittteretftsi. 

1.  Assignment  thereof  by  the  husband. 

2.  Whether  bound  by  the  husband's  contract  for  a  lease. 

XII.  £)f  tge  teift'0  j^rtfotial  esieatet 

1.  Husband's  interest  therein. 

XIII.  ^i  rge  tDift'0  orphanage  tigate^ 

1.  Release  thereof  by  the  husband. 

XIV.  j^f  tge  totft'0  isettleli  ei»ate. 

1.  Resulting  trust  on  a  fine  levied  thereof. 
t,  Of.the  wife's  equity  as  it  is  administered  to  her  against  the 
creditors  or  representatives  of  her  husband.  .  .    .^ 

3.  Adultery,  whether  a  bar  to  perfonoance  of  a  contract  of 

jointure. 

XV.  £>f  tSe  toifit'iii  e«Ltiitte«r.  . 

I.  Husband's  interest  therdtri 

XVI.  AC 
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XVL  £>f  tSe  isaft'tf  gipwem  matt. 

1.  Of  property  to  the  separate  use  of  married  women. 
9.  Of  the  words  necessary  to  constitute  a  trust  of  property  for 
the  separate  use  of  a  married  woman. 

3.  Of  the  separate  property  of  married  women,  arising  from 

th^  savings  out  of  their  separate  provisions. 

4.  Of  ^ifts  by  the  husband  to  her  separate  use^ 

5.  Of  &e  modes  in  which  married  women  may  dispose  of  their 

separate  property,  where  it  has  been  given  to  them  with  a 
power  of  diqx)6Uig  of  it,  without  any  prescribed  form. 

6.  Of  the  power  of  married  women  over  their  separate  property, 

where  it  is  limited  to  them  with  a  prescribed  form  of  ap- 
pointment. 

7.  Of  the  disposition,  by  married  women,  of  their  separate  pro« 

perty,  which  has  been  limited  to  them  without  ^y  express 

power  to  appoint 
S.  Of  settlements  to  the  separate  use  of  married  womeii|  with  a 

power  to  a}^int  from  time  to  time. 
9.  Priority  of  bond  creditors  under  a  distribution  thereof  as 


10.  Of  the  persons  with  whom  married  women  may  deal  with 

respect  to  their  separate  estate,  and  of  the  account  of  it  to 
which  they  are  entitled,  and  against  whom. 

11.  Of  the  separate  character  which  a  feme  covert  acquires  with 

respect  to  her  separate  property.  ^ 

12.  Of  the  wife's  equity,  as  it  is  administered  to  her  agaiiist  her 

tiwAttnd* 
IS.  Of  her  lien  upon  estates  purchased  by  the  husband  with  her 
separate  proper^. 

XVIL  g>i  tSe  toi&'0  (j^iMf  in  «cfton# 

1.  Husband's  interest  therein. 

2.  Of  the  wife's  equity,  as  it  is  adminiatered  to  her  against  her 

husband. 
5.  Of  the  wife's  equity,  as  it  is  administered  to  her  against  the 

MAeral  assignees  of  her  husbaiML 
4.  Oi  the  wife's  equity,  as  it  is  administered  to  her  against  the 

particular  assignees  of  her  husband. 
5*  Of  the  wife's  equity,  as  it  is  administered  to  her  against  the 

creditors  or  representatives  of  her  husband. 
6«  Of  the  settlement  by  which  the  wke  may  be  barred  of  her 

equity. 

7.  Of  the  forms  in  which  the  wife  waives  her  equity. 

8.  Of  the  wife's  r^t  by  survivorship  to  her  equitable  choses 

in  action. 

KVIIL  £>f  0i9aute  matottnAita^ 

1.  Of  the  jurisdiction  of  courts  of  equity  in  relatbn  to. 

2.  Of  the  direct  jurisdictioii  of  courts  in  geDjeral  to  decree. 

3.  Mode  of  enforcing  articles  of  separation. 

4.  Of  the  specific  performance  of  an  agreement  between  hus- 
Foi^  Vm.  C  band 
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« 

band  and  wife  for  a  separate  maintenance,'  upon  an  in- 
tended immediate  separation. 

5.  Of  the  specific  performance  of  an  agreement  between  hus- 

band and  wife  for  a.  separate  maintenance,  in  contemp- 
lation of  a  future  separation. 

6.  Construction  of  articles  of  separation.. 
7*  Determination  of  articles  of  separation. 

8.  Of  the  wife's  power  of  alienation  over. 

9.  Of  the  grounds  for  a  sentence  of  divorce  a  mensd  et  thoro. 

10.  Of  the  grounds  upon  which  a  separate  maintenance  will  be 

decreed  or  be  rdused. 

11.  Of  the  efiect  of  separation  and  separate  maintenance  upon 

the  duties  of  marriage. 

XIX.  JfuHuial  ptoceeHingjS* 

1.  Preliminaries  to. 

2.  Parties  to. 

3.  The  wife  must  be  served  in  proceedings  against  her  separate 

estate. 

4.  Process  against  the  husband  for  his  wife's  defeult. 

5.  The  wife,  whto  not  entitled  to  summary  relief. 

6.  nrhe  wife  considered  as  sole,  when  the  marriage  was  frau- 

dulent upon  the  husband. 

7.  Of  execution  against  the  wife's  separate  estate. 

8.  Of  execution  against  the  wife's  person. 
^.  Of  suits  for  discovery  against  the  wife. 

10.  Right  of  husband  to  answer  separately,  from  his  wife  living 

in  adultery  with  the  plaintiff. 

11.  Of  the  wife's  answering  separately  from  the  husband. 

12.  Separate  examination  of  the  wife. 

13.  Effect  of  the  wife's  refusal  to  join  in  swearing  to  a  plea. 

14.  Suit  by  husband  against  wife. 

15.  Of  cqmpelling  the  wife  to  answer  her  husband's  bill. 

16.  Whether  the  wife's  evidence  is    admissible    against    her 

husbaild. 

17.  Order  by  consent,  disposing  of  wife's  separate  estate,  how 

fer  obligatory. 

18.  Wife's  obligation  to  follow  up  a. suit  after  the  husband's 

death. 
i9.  A  decree,  how  &r  obligatory  on  a  married  woman. 

20.  Of  refusing,    after  the  husband's  death,  a  .bill  taken  pro 

confesso  against  both. 

21.  Expenses  o^  how  liquidated. 

22.  Suit  at  law  for  wife's  legacy. 
25.  Supplicavit 

XX.  ja)f  ifyi  tte0(d{itton  tm&er  to^itS  a  j^tuetbaiiti  map  ta&r 

'    The  description  of  next  of  kin. 


XXI.  M 
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XXL   s>i  tfir  tMcripciott  im&er  togicg  a  tnameti  tDomatt 
map  tate  &om  Oer  j^iufbaitti. 

The  description  of  next  of  kin. 

XXIL  £>f  tj^  totll0  of  tnarntti  tootnntf 

1«  When  valid. 

2L  Probate^  when  essential. 

3.  Probate,  to  what  extent  efficient 

4.  Revocation  o£ 

XXIIL  0)1  tmrnial  tDfll0  bp  gutitiattfi  anb  totft. 

Revocation  of. 

XXIV.  £>f  ^  |^bataf0  risj^  of  {rutbiboiniSqir. 

1.  To  the  wife's  separate  estate. 

2.  To  the  wife's  residuary  share. 

XXV.  £)f  tftr  attf basib'0  liabflittQi  of  {(ticbibortiBtp. 

They  are  partial  only,  kiot  universal. 

XXVI.  £>f  tde  ^iSe»  ngj^t  of  srutbibotjsgtti. 

1.  Analogy  between  the  rules  of  law  and  equity  respecting 

survivorship. 

2.  To  her  choses  in  action  not  reduced  to  possession  during 

coverture. 

3.  Of  her  right  to  redeem  a  mortgage  suffered  by  the  husband 

to  become  absolute. 

4.  Of  her  right  to  her  paraphernalia. 


I.  3n  ttlarioit  to  tran^actionti  prrbtoud  to  mamagrf 

1.  Settiements  in  derogation  of  marital  rights. 

1.  C4nvej8nce  by  a  woman  under  any  circumstances,  and  even  the  mo« 
before  marriage,  g&od  prima  Jacie  :  bad  only,  if  fraud ;  as  where  made 
f*i<i«»g  the  treaty  without  notice.     1  Ves.  28. 

S.  Hencey  where  a  widow,  before  her  second  marriage,  conveys  lier  estates 
la  Uiteca,  to  her  own  separate  use,  without  the  knowledge  of  her  second 
This  deed  is  good  against  the  second  husband.     Countess  of 
V.  Boves,  2  Cox.  28.    2  B.  C.  C.  345.    2  Ves.  jun.  194. 

2.  Bond  delivered  as  an  escrow. 


by  feme  delivered  to  a  stranger  before  her  marriage,  to  be  deli- 
oo   condition,  good,  though  condition  performed  after  marriage. 
1  Tea.  ^5. 

11.  £>f  tfit  5ii0banti'0  tiqffw 

1.  Foundation  of  his  marital  rights. 

The  bnrtbens,  to  which  a  husband  is  liable,  are  a  consideration  for  his 
^■ital  rit^tSy  upon  which  therefore  fraud  may  be  committed.    1  Ves.  28. 

S.  Of  bis  right  to  the  income  of  his  wife's  equitable  interest. 

I.  The  fauaband  is  entided  to  the  income  of  his  wife's  equitable  interest, 
mkm  be  baa  received  some  fortune  with  her ;  or  has  misbehaved,  as,  by 
Tsaame  away  with  a  ward  of  the  court.    Macauly  v.  Philips,  4  Ves.  15. 
^^        ^  C  2  2.  So 
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.  2*  So  likewise,  an  application  by  a  husband  for  the  interest  of  his  irife^s 
money  in  Court  was  refused,  on  her  affidavit  of  ill-treatment*    10  Ves.  56. 

IIL  £Df  tBr  BujSbattb'it  dbligatiotuat. 

To  procure  the  joinder  of  bis  wife  in  a  conveyance. 

1.  Husband,  luider  the  circumstances,  decreed  to  procure  his  wife  to  join 
in  a  surrender  of  copyhold  estate.    Stephenson  ▼•  Morris,  7  Ves.  474. 

2.  But,  whether  under  a  contract  by  a  husband  to  sell  the  estate  of  his 
wife,  the  court  will  decree  him  to  procure  her  to  join,  QjMtre.  Emery  v. 
Wase,  8  Ves.  505. 

IV.  £)f  tge  Bii0battfi'0  (tabtlitlefrf 

1.  For  the  wife's  waste  whoi  sola. 

«  • 

Feme  executrix  commits  waste  before  coverture ;  the  husband  shall  not 
be  charged  at  law  after  coverture ;  and  equity  will  not  vary  this  ride  at  law 
on  the  ground  of  his  having  received  a  portion  with  his  wife.  I  Sch.  S§ 
Lef.  263. 

2.  Presumption  that  the  wife  administered  to  an  estate  with  his  ass^nt^ 

Administration  taken  by  a  feme  covert  must  be  presumed  taken  with 
the  privity  and  assent  of  the  husband.     1  Sch.  &  Lef  266^ 

5.  Husband  of  executrix  administering  assets,  makes  the  debt  liis  own. 

Executrix  marries,  and  she  and  her  husband  admit  assets  ia  answer  to 
a  bill  filed  against  them.  The  assets  become  a  debt  of  the  husband  ia 
respect  of  this  admission,  and  may  be  proved  under  a  commission  of  bank- 
tuptcy  issued  against  him.    In  re  Williams,  1  Sch.  A  Lef.  HS* 

4.  His  liability  for  a  devastavit  during  coverture. 

1.  Feme  covert  obtains  administration,  and  the  goods  are  wasted  during 
the  coverture ;  the  husband  dies ;  his  assets  are  chargeable  in  equity  for  the 
waste  committed  during  the  coverture.    Adair  v.  Shaw,  1  Sch.  &  Lef.  243* 

2.  The  law  has  no  form  of  action  by  which  the  assets  of  the  husband  of  a 
feme  executrix  aire  chargeable  for  a  devastavit  committed  by  him  during  the 
coverture.    1  Sch.  &  Lef.  261.  ' 

3.  But  equity  will  relieve  in  such  case,  on  the  principle  that  the  property 
came  into  the  husband's  possession  bound  by  a  trust.    1  Sch.  &  Len  261. 

4.  And  if  the  assets  or  the  original  testator  remained  in  the  hands  of  the 
husband,  and  went  to  his  executors  in  specie,  an  action  at  law  might  be 
maintained  for  them.    1  Sch.  &  Lef.  262. 

5.  Whether  a  covenant  to  pay  his  wife's  debt  makte  it  hb  own* 

'Where  the  debt  is  not  originally  the  husband's,,  his  covenant  to  pay  is 
only  collateral,  and  will  not  make  it  his ;  but,  QtMnv,  whether  so  against 
creditors.     1  Ves.  187. 

6.  Admissibility  of  parol  evidence,  to  prove  that  a  covenant  #bs  for  the 

wife's  debt,  not  his  own. 

Not  necessary  to  appear  on  the  instruments  that  it  is  the  debt  of  the 
wife,  but  may  be  proved  aliunde*    1  Ves.  187* 

•  * 

To  t)ie  guaSrdianship  of  her  illq^ti^te  ehiM. 

A  ittaftieA  womah  appointed  guardian  of  an  ilIe^itimAte  l;hild;*knd 
payment  ordered  to  her  upon  her  separate  receipt.  Walli*  V.  Campbell* 
13  Ves.  517»  '        -»        "  * 
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VI.  £>f  i%t  toae'0  Uabtlttiett. 

2.  Oh  g  defastavit  by  tiie  husband  of  an  executrix,  or  administratrix,  of 
eke  estate ef  her  testator  isr  intestate,  this  couft  will  charge  the  wife  after  Uie . 
dediofher  husband.     Benyon^v.  Collins,  Dick.  697.     1  6.  &  L.  24S.  257. 

2.  Bat  vbere  tbe  husband  of  a  feme  covert  executrix,  having  committed 
adevistiviL  becomes  bankrupt;  the  wife  surviving  is  not  liable.  Benyod  v. 
Cd&i,  2  B.  C.  C.  823. 

VII.  £)f  tge  ttottfti^n  \x>U%h  t9m0  of  tmt^  tgroto  atoutti! 

ma]rr)j^  toometu 

1.  They  wiH  not  allow  their  rights  to  be  referred. 

Hie  covt  woidd  not  permit  a  reference  to  arbitration,  one  of  the  par- 
ties beiDg  stated  to  be  a  feme  covert,  interested  in  real  estate ;  n<k  even  a 
nfiroce  to  the  master,  whether  it  would  be  for  her  benefit,  as  in  the  -case 
iifiQ  ja£uit ;  distinguishing  the  case  of  election,  upon  the  condition  imposed. 
Dto T.Page,  9  Ves.  35a 

2.  They  wiU  make  the  husband  a  trustee  for  his  wife. 

1.  Accord.    Rich  V.  Cockell.    9  Ves.  369. 

t  And  where  testator  gave  leasehold  premises  to  his  daughter  for  life,  if 
bis  term  or  terms  and  interest  therein  should  so  long  subsist,  for  her  sole  and 
icpvaCe  use,  notwithstandins  her  present  or  future  coverture ;  and  after^ier 
<»xne  to  her  children  equally,  their  executors,  &c*  during  all  the  remainder 
^  tbe  estate,  term  or  terms,  and  interest  therein,  which  snould  be  then  to 
came  sod  unexpired.  No  trustees  being  interposed,  the  husband,  having 
F>ucflM)n,  was  neld  accountable  according  to  the  uses  of  the  will,  both  as 
to  tbe  original  leases  and  also  as  to  reversionary  leases,  granted  to  him,  as 
tbe  penoQ  entitled  under  the  will  of  the  former  tenant,  upon  favourable  terms; 
ttd  die  equity  was  established  against  a  purchaser  from  him  with  no^ce. 
Buier  V.  Brooke^  9  Ves.  583. 

VIII.  £)f  tfft  iDift'0  legal  anti  uiuitkbltiimmtffy  togetger  in 

vtlation  to,  or  bisitinct  from  eacg  dtSm 

Husband's  interest  therein. 

I^ereoce  between  legal  and  equitable  interests  of  the  wife  as  tQ  .the 
ngfat  of  the  husband,  ^'^s.  18. 

IX.  iDf  tj^  toift'0  tm^U^  QStatt. 

1.  Chaigeable  by  Jiusbapd  to  tbe  amount  of  incunpibrances  satisfied 

by  him. 

.  Hosband  having  paid  part  of  mortgage  upon  wife's  estate,  in  which  she  had 
;o!fied,  may  by  his  indorsement  charge  it  again  to  the  same  amount,  but  not 
«^r«.    1  Vet.  IBS. 

^  Oiarge  npon  a  satisfied  mortgage  term,  assigned  to  the  husband's 

use. 

Hoabaad  and  wife  levy  a  fine  on  the  wife's  estate,  and  settle  the  same  with 
P^iver  to  Rnroke. and  create  new  uses;  they.Jom  in  a  mortgage  term  to  secure  a 
ivn,  redeemable  by  the  husband ;  die  mortgage  was  paid  off,  and  the  term 
^>>igBed  to  a  trustee  to  such  uses  as  the  husbfind  should  appoint ;  he  after- 
fvds,  vithaiit  tbe  wife,  borrows  a  further  sum,  and  makes  the  term  a  secu- 
itj,  sad  the  trustee  joins  him  fn  the  assignment ;  the  husband,  by  wiU, 
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orders  hiB  personal  estate  to  be'  applied  in  payment  of  debts,  except  those 
secured  by  the  mortgaged  estates :  this  is  the  husband's  debt,  and  shall  be 
paid  out  of  his  personal  estate,  not  by  the  Inortgaged  term.  Astley  v.  Earl  of 
TankerviUe,  3  B.  C.  C.  545. 

3.  Assignment  by  the  husband  of  her  reversionary  interest. 

Wife's  reversion,  which  cannot  fall  into  possession  during  the  husband's 
life,  as  if  it  is  upon  his  death,  not  assignable  by  him.    16  Yes.  122. 

4.  Fine  of  her  estate  tail  exprootsUme  viri. 

No  objection  under  the  statute  of  Hen.  7*  to  a  fine  of  lands  taken  by  a  feme 
covert,  ex  provisions  xnri,  if  the  heir  in  tail  joins.    Curtis  v.  Price.  12  Ves.  89. 

5.  Of  the  wife's  equity,  as  it  is  administered  to  her  against  the  creditors 

or  representatives  of  her  husband. 

1.  Where  a  wife's  estate  is  mortgaged  for  the  benefit  of  the  husband, 
-  she  has  a  right  to  stand  as  a  creditor ;  but  this  may  be  repelled  by  parol 

evidence,  to  shew  her  intention  to  the  contrary.  Clinton  v.  Hooper. 
dB.C.  C.20i. 

2.  A  feme  covert  bein^  entitled  to  the  interest  of  funds  for  HfCf  her  hus- 
band makes  a  general  assignment  for  the  benefit  of  creditbrs ;  the  assignees 
shall  not  take  the  dividends  without  making  a  provision  for  the  wife. 
Pryor  v.  Hill,  4  B.  C.  C.  139. 

3.  Wife's  fortune  was  settled,  but  no  provision  knade  for  payment  of  the 
interest  durine  coverture.  She  left  his  house,  and  afterwards  lived  in 
adultery;  bill  filed  by  the  husband  to  be  paid  the  dividends ;  the  court  would 
not  decree  pAjmeut  without  a  provision  for  the  wife,  but  ordered  future 
dividends  to  be  paid  into  court.     Ball  v.  Montgomery,  4  B.  C.  C.  339. 

4.  Wife  held  to  be  entitled  to  a  provision,  against  the  particular  assignee 
of  the  husband  for  valuable  consideration,  of  the  whole  of  her  equitable  in- 
terest.   Lord  Salisbury  v.  Newton,  1  Eden  370. 

5.  Legacy  decreed  to  feme  covert :  settlement  directed.  Green  v.  Scott» 
1  Ves.  283. 

Surrender  thereof. 

Quare  whether  a  copyhold  will  pass  by  the  surrender  of  a  feme  covert, 
empowered  under  deeds  of  separation  to  cuspose  of  her  estate.  Compton  v* 
CoUinson,  2  B.  C.  C.  377. 

XI.  £)f  tj^  toi&^fi  (j^attd  ixuttftitfi* 

1.  Assignment  thereof  by  the  husband. 

1.  Husband  may  forfeit  or  dispose  of  his  wife's  chattel  real  during  her 
life :  if  he  does  not,  it  survives  to  her:  if  he  survives,  it  goes  absolutely  to 
him.    7  Ves.  183. 

2i  So  it  may  be  taken  in  execution  for  his  debt.    9  Ves.  177. 

3.  But  an  assignment  for  valuable  consideration  of  the  wife's  equitable 
interest  by  the  husband,  does  not  bar  her  equity.  Qu.  as  to  a  trust  of  a 
term  for  years  of  land.    4  Ves.  19. 

2.  Whether  bound  by  the  husband's  contract  for  a  lease. 

Whether  an  agreement  bv  a  husband  for  a  lease  of  part  of  his  wife's 
terrii,  will  bind  her  after  his  aeath,  as  an  actual  lease  does,  and  if  so,  whether 
the  rent  is  his  property,  or  survives  to  her  with  the  reversion,  Quirrf,  Dmce 
V.  Denison,  6  Ves.  385. 

XII.  a>f 


iifivofx.]  Of  the  wfifs  separate  estate.  SS 

XII*  jDf  tfit  inSSift  ffxtuunoX  t9utu 

Husband's  interest  therein. 
HabmdTs  interest  by  marriage  in  bis  wife's  personal  propertyi  chose 


in  action,  or  equitable  interest*    d  Yes.  469* 

XIIL  jtX  tSe  lBBiS^9  orpBrntogr  ^ftatt. 

Release  thereof  by  the  husband, 
fiisiit  of  huiband  to  release  the  orphanage  share  of  his  wife,  a  freenum's 
^M^gbter,    Salkd4  t.  Vernon,  1  Eden,  64. 

XIV.  £)f  tfir  toift'0  ittttled  (0tatr« 

1.  Resulting  trust  cm  a  fine  levied  thereof 

Huabsod  and  wife  seised  under  a  settlement  for  their  lives  succes- 
ardj  with  remainders  in  strict  settlement,  and  to  the  heirs  of  the  wife, 
bmog  no  iasuci  joined  in  a  mortgage,  by  fine,  declaring  the  ultimate  use  to 
tbe  innrivor.  Declaration,  or  clear  intention,  equivalent  to  it,  is  necessaiy 
to  chsage  the  use ;  and,  no  purpose  appearing  beyond  the  mortgage,  the 
tide  of  ue  wife  was  establish^  against  a  claim  under  the  husband  surviving. 
Ibbm  V.  Jackson,  16  Yes*  356* 

2.  Of  the  wife's  equi^  as  it  is  administered  to  her  against  the  creditors 

or  representatives  of  her  Jiusband. 

Id  what  case  the  settled  estate  of  the  wife  shall  be  exonerated,  from  the 
nortgsee  made  by  husband  and  wife,  for  use  of  husband,  out  of  husband's 
penaJ  estate.    Astley  v.  Ld.  Tankerville,  1  Cox,  82. 

2.  Adultery,  whether  a  bar  to  performance  of  a  contract  or  jointure* 

Adultery  by  the  wife  is  no  bar  to  the  specific  performance  of  articles 
euciited  previous  to  marriage,  providing  a  jointure  for  her.  Buchanan  v.. 
Bndbsoan,  Ballv.Beat^,  203. 

XV.  jgDf  tint  toife'0  (quiriot. 

Husband's  interest  therein. 
Sm3Ycs.469. 

XVL  jS>f  tSe  tmfr'ii  0qparate  nstate. 

1.  Of  property  to  the  separate  use  of  married  women. 

A  SHrried  woman,  living  in  trade  without  the  interference  of  her  hus' 
bad,  residing  in  a  different  part  of  the  kingdom,  advanced  money  for  the 
pnichsw!  of  a  share  in  the  lottery ;  upon  an  agreement  with  the  plaintiff^ 
dat  half  should  be  considered  a  loan  to  him ;  and  they  should  be  jointly 
ooooenied  in  the  adventure.  Held,  that  the  money  belonged  to  the  hus- 
bmd,  the  produce  was  his ;  and  the  bill  was  dismissed,  Lamphir  v.  Creed, 
SVCS.S99. 

^  Of  die  wotds  necessary  to  constitute  a  trust  of  property  for  the  se- 
parate use  of  amarried  woman. 

I.  Legacy  to  a  feme  covert,  "  her  receipt  to  be  a  sufficient  discharge,"  is 
cfinnfent  to  saying  *'  to  her  sole  and  separate  use."  Lee  v.  Pricaux, 
SB-C.C.862. 

^  So  is  a  bequest  of  two  bonds  and  a  mortgage  to  a  married  woman, 
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with  a  direction  tbat  they  should  be  delivered  i^  to  her,  whenever  sfae^ 
should  demand  or  require  the  same.    Dixon  v.  Olouus,  2  Cox,  414. 

9.  So  18  a  bequest  in  trust  to  pay  the  annual  produce  into  the  proper 
jumda  of  annurried  woman*    5  Yes.  545. 

4.  So  a  settlement  by  a  lady  about  to  nsuxy^  of  her  property  in  Cctielee<» 
'for  her  own  sole  use,  benefit,  and  disposition,  gives  a  separate  estate.  Ex 
parte  Ray,  1  Mad.  199.  ... 

5.  But  to  prevent  the  marital  right  m  property  of  a  married  woman,  a 
clear  intention,  that  it  shall  be  to  her  separate  use,  must  appear :  a  mere 
trust  topay  die  hsterest  to  her  for  life  was  held  ttot  tfuffideait;  the  capital 
bein^p  bequeathed  according  to  her  appoiatiaeiity  whether  covert  or  piA% 
and  m  default  of  appointment,  to  her  representatives,  including  her  hus- 
band, was  admitted  to  be  to  her  separate  use.    Lumb  v.  Milnes,  5  Yes*  517* 

S.  Of  the  separate  property  of  married  women,  arising  from  their 

savings  out  of  their  separate  provisions. 

The  moment  a  woman  tak^s  peraonal  to  her  sole  uae,  she  has  sole  right 
to  dispose  of  it.    1  Yes^  48r 

4.  Of  gifts  by  the  husband  to  het  separate  Use. 

A  claim  by  the  testator's  widow  to  dividends,  to  which  he  was  entitled 
under  a  bankruptcy,  as  a  gifl  by  him  to  her  separate  use»  failed ;  the  evi- 
dence not  even  affording  a  sufficient  ground  for  directing  an  issue.  M'Lean 
V.  Longlands,  5  Ves.  71. 

5.  Of  the  modes  in  which  married  wpmen  may  dispose  of  their  separate 
property^  where  it  has  been  ffiyen  to  them  with  a  power  of  disposing 
of  it,  without  any. prescribed  fprm. 

1.  A  married  woman  may  bind  her  separate  property  without  the  trMStees, 
unless  their  assent  is  rendered  necessary  by  the  instrUknen't  givhig  her  that 
fMToperty.     14  Yes.  547* 

2.  Settlement  of  stockno  the  separate  use  of  a  niaitied  women  for  life ; 
and  afler  her  death  for  her  husband  absolutely.  Decree  upon  die  bill  of  ibo 
husband  and  wife  for  a  transfer  to  him  upon  his  personal  security.  Chesslyn 
v.  Smith,  8  Yes.  183. 

3.  South  Sea  Company  ordered  to  permit  a  married  woman  to  transfer 
3,500/.  south  sea  annuities  under  special  circumstances.    Yanhessen  v.  South 

.  Sea  Company,  Dick.  140.  '  .        .  .  : 

4.  The  course  is  not  to  establish  a  deed  between  husband  and  wife  on  her 
separate  estate,^  without  the  presence  of  the  wife  in  court»  where  the  trustees 
put  the  parties 'to  file  a.  bill.    2  Yes.  500. 

6.  Of  the  power  of  married  women  over  their  separate  property,  where 

it  is  limited  to  them  with  a  prescribed  form  of  appointmenti 

1.  As  to  the  proposition,  that  the  separate  property  of  afefne  covert  may 
be  charged  in  a  different  form  from  that  prescribed  by  the  instrument*  con- 
sidering her  as  a  feme  sole  to  all  intents  and  purposes,  quare*.    9  Yes.  497. 

2.  A  power  of  appointment  on  certain  contingencies  in  a  feme  covert, 
*may  be  executed  irainediately,  and  the  interest  of  tlie  purchaser  established, 
the  wife  consenting  in  court.     Guise  v.  Small,  1  AnsL  277. 

3.  A  feme  covert  having  a  settlement  of,  real  estate  and  nonqr  to  tjtr 
funds,  the  rent  and  dividends  to  be  paid  as  she  slioukl,  from  time  to  time, 
direct,  with  a  contingent  remainder,  in  ifaili^re  of  issue,  to  herself,  cpnveys 

*the  whole  jointly  with  her  husband  ifor  payment  of  his  debts ;  th^  coav^atice 
'mtrst  be'barrifed  into  executioxi  by  a  couix  of  equity.  Pybus  v.  SUiltfa, 
3B.C.C.340.  ^     •^        •'  >.      f 

;    4.  But  held,  that  th^cis  no  jurisdiction  iniequity  by  the  cohsent  of  a 

married 
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woman  upon  .examination  to  transfer  to  htt  kU8l>uid'  penon4  pro« 
pertj,  settled  in  trust  for  her,  surviving  her  husband,  absolutely.  Kicbanb 
V.  Cbmbers;  Seaman  v.  Duill,  10  Ve8.580. 

5.  Monej  invested  in  trust  for  a  married  woman,  to  pay  faer  the  inteiMi 
for  life  to  her  separate  use,  and  afler  her  decease  to  such  person,  and  subr 
ject  to  snob  powers,  &c.  as  she  should  by  any  instrument  in  writing  finom . 
tnne  to  time,  or  by  will,  appoint,  during  her  present  coverture ;  she  eaapot 
dispose  of  the  principal,  at  once,  by  deed,  but  by  a  revocable  act  only« 
Socket  T.  Wra^,  4  B.  C.  C.  483. 

6.  A  aom  of  money  in  the  public  funds  being  given  by  will  to  trustees, 
for  die  aepaiBte  use  of  a  feme  covert,  and  to  be  subject  to  her  appointment 
sfter  her  death ;  the  wife  made  an  appointment  fyf  this  money  to  her  biis^ 
bsad;  mnd  on  bill  filed  hy  husband  and  whSt  a^nst  ^e  trustees  to  irwaeCtK 
das  foad,  the  court,  on  examination  of  the  wife,  "decreed  the  same  aocord? 
ingly.     Frederick  v.  Hartwdl,  Cox^  19S. 

7.  Trust  by  marriage  settlement  to  pay  the  rents  and  profits  according 
to  the  soppointment  of  the  wife,  from  time  to  tme^  in  defiiult  of  appoicHinent 
to  faer  tor  Iter  sole  and  separate  use,  the  receq)ts  of  herself,  or  the  persen 
she  should  appoint  from  time  to  time,  to  be  from  time  to  time  effectual 
releases^  Stc* ;  sale  by  her  and  her  husband  of  her  separate  interest  established. 
T\"itts  ▼.  Dawkins,  12  Ves.501. 

8.  Under  a  bequest  of  stock,  in  trust  to  permit  a  woman  to  receive  the 
dividends  for  life  for  her  sole*  and  separate  use,  &c.  and  to  pay  thef  sspxie 
into  her  own  proper  hands,  aad  that  ner  receipt  and  receipts  should  from 
tine  to  time  he  sufficient  discharges ;  a  sale  by  her  of  part  of  the  dividends 
esiaUaflbed.    Bvowne  v.  Like,  14  Ves.302.  -i 

9-  On  a  marriage  a  sum  of  9000/.  was  vested  in  trustees  upon  trust  to  .pay 
the  iiUMinjht  to  the  husband  for  life,  and  after  his  death  to  tbct  wife  for  life, 
and  after  ibe  death  e£  the  survivor,  to  pi^  ^e  principal  io  such  persona^as 
ifce  eorvrror  ahould  direct.  The  hnsbanid  having  occasion  for  money,  the 
1  him  in  executing  a  deed  poll,  vrhenby  they  appointed  the  money 
ly  to  the  hnefoand ;  b«t  ^e  trustees  oecKning  to  act  without  the 
of  the  court,  the  bill  was  filed ;  and  opon  personal  examination  of 
the  wife,  the  court  directed  the  trustees  to  fay  the  money  to  the  husband, 
and  to  deliver  op  the  settlement  to  he  cancelled.  Macarnic  v.  BuUer^ 
1  Cox,  S57. 

10.  A  leme  covert,  entitled  to  the  interest  of  money  for  her  life,  with  po^er 
of  appoiatrntrtt  as  to  the  principal,  veeeiv«s  a  part  of  the  principal  for  hor 
Kipport,  and  appoints  to  her  husband ;  he  cannot  claim  this  part  of  the  prin* 
dpdL     Randal  T.  flearle,  2  An8t.d6S. 

11.  Power  to  die  survivor  of  husband  and  wife,  to  appoiot  among  cbil* 
drca,  is  "not  welt  executed  hy  a  deed  by  thodk    M'Acumi  v.  Logan,  3  B. 

acsia 

7.  Of  the  disposition  by  married  women  of  their  separate  property,  which 
has  beeii  limited -to  them  without  any  express  power  to  appoint. 

1.  Ibght  of  aanairied  woman  to  dispose  of  property  settled  in  trust  for 
her  aeptonite  use,  to  be  paid  into  her  Irands,  o|i  her  receipt,  &c.  unless  re- 
tfrained  to  payment,  not  by  anticipation.    IB  Ves.  jun.  4Si>. 

2.  Trost  to  permit  a  marsied  woman  to  receive  the  interest  or  dividends  of 
stock  to  her  own  use  during  her  lifo,  independent  of  her  husband.     She  is 

eotided  for  life  to  her  separate  use;  and  upon  the  rule,  thst« 
covert  is  to  be  considered  sole  as  to  her  separate  property^  her  assigd- 
to  secoae  an  amuuly  with  her  husband,  was  establuhed.    Wa^prtaff  ▼• 
Smith,  9yea.51K>. 

S.  Gtant  of  an  annaity  liy  a  married  woman  out  of  her  separate  property 
cstaUisbed;  notwithstanding  notice  to  the  plaintiff  by  the  trustee«,  ^at.  thfy 

would 
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would  pay  to  herself  only,  on  account  of  complaints  of  her  husband's  con- 
duct, in  consequence  of  her  refusing  to  join  him  in  raising  money ;  the 
transaction,  though  for  the  benefit  of  the  husband^  upon  the  evidence  being 
her  deliberate  act,  aware  of  what  she  was  doing,  and  a  free  agent.  Essex  v. 
Atkins,  14  Ves.  542. 

4.  The  court  refused  to  enforce  a  security  upon  rents  and  profits,  settled 
in  trust  to  receive  and  pay  them  yearly  as  received^  to  the  separate  use  of 
a  married  woman ;  and  upon  the  circumstances  dismissed  the  bill  with  costs. 
Mores  v.  Huish,  5  Ves.  692. 

5.  Under  a  settlement  in  trust  to  pay  the  rents  and  interest  to  the  separate 
use  for  the  joint  lives  of  husband  and  wife ;  if  she  survived,  for  her  heirs 
and  executors;  if  he  survived,  according  to  her  appointment  by  will;  in 
default  thereof,  a  limitation  over  as  to  the  real  estate ;  and  as  to  the  personal, 
to  her  executors ;  the  wife  cannot,  during  the  coverture,  bind  the  capital, 
surviving  to  her.    Lee  v.  Muggeridge,  }  Ves.  and  Beam.  119* 

6.  When  a  married  woman  stipulates,  that  in  the  event  of  her  surviving, 
the  property  shall  be  her's,  reserving  no  power  of  disposition  over  it  during 
the  coverture,  there  are  no  means  by  wnich  she  can  dispose  of  it,  while 
covert.    1  Yes.  and  Beam,  123. 

8.  Of  settlements  to  the  separate  use  of  married  women,  with  a  power 

to  appoint  from  time  to  time. 

1.  The  covenant  of  a  feme  covert,  having  a  power  over  her  separate 
estate,  is  binding  upon  her.    1  Ball  and  Beatty,  52. 

2.  Creditor  of  wife  has  a  right  in  equity  against  her  separate  property, 
and  against  husband  in  respect  of  it,  but  not  beyond  it,  if  notice*  Lulia  v* 
Airey,  1  Ves.  277. 

3.  A  married  woman  is  liable  to  creditors  in  respect  of  any  separate  pro- 
perty, though  not  from  her  husband.  If  they  are  separated  by  deed  or 
sentence,  the  husband  need  not  be  a  party  to  the  action ;  but  he  must,  if 
they  are  not  so  separated,  though  living  apart.    2  Ves.  145. 

4.  Qfuere^  as  to  the  liability  of  the  separate  estate  of  a  feme  covert  to 
answer  general  demands  upon  her.    Greatley  v.  Noble,  3  Mad.  79. 

5.  A  married  woman,  separated  from  her  nusband,  and  having  a  separate 
maintenance,  renders  Uie  same  liable  by  accepting  a  bill  oi  exchange. 
Stuart  V.  Lord  KirkwaU,  5  Mad.  387. 

6.  Decree  for  payment  of  a  debt  by  the  promissory  note  of  a  married 
woman,  out  of  the  rents  and  profits  of  estates  settled  to  her  separate  use 
for  life.    Bullpin  v.  Clarke,  17  Ves.  jun.  365. 

7.  Advances  to  a  married  woman,  deserted  by  her  husband,  on  the  credit 
of  a  fnend  in  cpurt,  her  property,  for  her  maintenance,  exceeding  the  income 
of  that,  reimbursed  out  of  tne  capital.    Guy  v.  Pearkes,  18  Ves.  jun.  196. 

8.  Plaintiff  with  notice  of  separate  allowance  of  the  wife,  a  very  weak 
woman,  advanced  to  her  wantonly  beyond  it ;  proof  that  she  received  more 
than  the  demand  she  could  make  out ;  bill  dismissed  without  account,  the 
value  being  trifling.    LiUiav.  Airey,  1  Ves.  277* 

9.  Bill  against  husband  and  wife,  and  the  trustee  under  their  marriage  set- 
tlement, to  be  paid  a  bond  in  which  the  wife  joined  for  the  husband's  debt, 
she  having  separate  property.    Hulme  v.  Tenant,  Dick.  560. 

10.  Bond  of  a  feme  covert,  as  a  surety,  enforced  against  her  separate  estate, 
under  a  settlement  to  her  separate  use,  with  power  of  appointment  b^  will, 
or  by  any  writing,  purportine  to  be  her  will,  and  in  case  she  should  die  in  the 
life  of  her  husband,  and  wiuout  making  any  will  or  other  disposition,  as  to 
the  whole  or  any  part,  then  as  to  the  whole  or  such  pa^  as  to  wluch  no 
gift  or  disposition  should  be  so  made,  to  the  persons,  wno  would  be  entitled 
by  the  statute,  if  she  bad  died  intestate  and  unmarried.    Heatley  v.  Thomas, 

15  Ves.  596^ 

11.  The 
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11,  The  wife*8  bond  given  jointly  with  her  husband,  shall  bind  hersepa- 
nte  property.    Holme  v.  Tenant,  1  B.  C.  C.  16. 

12.  A  feme  covert,  -haying  power  to  dispose  of  her  separate  estates, 
gnnted  an  annuity  to  a  young  lady  upon  her  marriage,  for  whom  she  had 
pFounsed  to  proyide.  This  annuity,  a  specific  lien  on  the  separate  estate  of 
the  feme.    Power  y.  Bailey,  1  Ball  &  Beatty,  49. 

IS.  The  husband  of  the  grantor  haying  notice  of  the  execution  of  the 
deed ;  the  grant  is  not  a  fraud  upon  him.    Ball  &  Beatty,  49. 

14.  Husband  and  wife  agree  tnat  the  property  settled  to  her  separate  use, 
ffaall  bepaid  to  the  husband ;  it  shall  be  carried  mto  execution  in  tliis  court. 
Ellis  y.  Atkinson,  3  B.  C.C.  565. 

15.  Court  wiU  not  infer  an  equitable  assumpsit  contrary  to  the  tenor  of 
the  oUigstion  subsisting  between  husband  and  wife.    1  Ves.  188. 

16.  Bill  against  a  feme  covert,  seeking  an  account  of  monies  receiyed 
oDdcr  a  will  fraudulently  obtained  by  her,  and  placed  out  in  securities  in 
trostees'  names,  and  that  the  same  may  be  repaid  out  of  her  separate  estate. 
Goersl  demurrer  overruled.    Greatley  v.  Noble,  3  Mad.  79. 

17.  Equity  will  not  make  good,  against  a  married  ^oman,  a  contract  on 
which  she  cannot  be  sued  at  law.    2  Ves.  156. 

18.  Annuity  granted  by  a  feme  covert,  charged  upon  her  separate  estate, 
being  void  under  the  statute,  for  want  of  the  insertion  of  the  clause  of  re- 
demption in  the  memorial,  the  consideration  cannot  be  recovered  out  of  her 
Kpsnte  estate ;  though  part  of  the  money  was  applied  in  paying  fines  upon 
adimnion  to  copyholds.    Jones  y.  Harris,  9  Ves.  486. 

9.  Priority  of  bond  creditors  under  a  distribution  thereof  as  assets. 

Id  the  distribution  of  separate  property  of  a  married  woman  as  assets 
iftcr  her  death,  a  bond  not  entitled  to  priority.    Anon,  18  Ves.  jun.  258. 

10.  Of  the  persons  with  whom  married  women  may  deal,  with  respect 
to  their  separate  estate,  and  of  the  account  of  it  to  which  they  are 
entitled,  and  against  whom. 

1.  The  rule,  that  a  feme  covert  is  to  be  considered  as  a  feme  sole  as  to 
her  separate  property,  does  not  extend  to  transactions  with  her  husband* 
3Ves;496. 

2.  Wife  can  by  consent  in  court  dispose,  in  favour  of  her  husband,  of 
her  reversionary  interest  in  personalty.     Fickard  v.  Roberts,  3.  Mad.  384. 

S.  Gift  by  a  feme  covert  of  her  separate  property  to  her  husband  not  in- 
fiened  without  clear  evidence ;  nor,  on  the  other  hand,  agaiiist  the  husband 
t  gift  to  her  separate  use.    Rich  v.  Cockell,  9  Ves.  369. 

4u  Power  of  disposition  of  a  feme  covert  over  estate  settled  to  her  sepa- 
nie  ise.  A  sale  by  the  husband  and  wife  by  fine  was,  under  all  the  cir- 
ansta&oes,  established  as  to  the  separate  estate  of  the  wife  for  life  and  her 
reversion  in  fee ;  though  to  the  trustee  for  her  separate  use,  and  to  support 
the  contingent  remainders ;  but  set  aside  as  to  the  remainders,  to  such  per* 
nos,  and  uses,  Ac  as  she  should  appomt  by  will,  and  in  default  of  appoint- 
■ent  to  her  children,  upon  her  bill ;  and  two  wills,  obtained  from  her,  de- 
creed to  be  ddirered  up.    Parkes  v.  White,  11  Ves.  209. 

5.  A  transaction  between  husband  and  wife,  rehttiye  to.  the  purchase  by 
thehiMband,  of  his  wife's  separate  estate,  but  not  carried  into  execution 
firing  their  Hves,  shall  not  be  so  after  die  death  of  the  parties ;  but  the 
konnd's  personal  estate  shall  be  liable  for  rents  and  profits  receiyed.  Pitt 
▼•  Jackson,  2  B.  C.  C.  51. 

fi>  Feme  covert  by  deed,  directed  rents  and  profits,  her  separate  property^ 
to  be  paid  during  her  life  to  her  husband,  for  his  own  proper  use  and  benefit; 
the  intention  bemg  only  to  give  him  the  administration  during  coverture 
vithoot  account,  after  his  df»th  the  widow  is  entitled  to  the  ftiture  rents, 

and 
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.  and  to  those  tccraed  in  his  life  and  not  received.  If  her  iotefeat  had  passed, 
it  musty  upon  the  circumstances  of  the  transaction^  hare  been  set  aside. 
Mihies  ¥.  Busk,  2  Ves.  ^^. 

.  11.  Of  the  separate  character  which  a  feme  covert  acquires  with  re- 
spect to  her  separate  property. 

1.  Feme  covert  is  a  feme  sole  as  far  as  the  instrument  creating  her  aepa- 
rate  estate  makes  her  proprietor ;  and  if  she  pledges  it  according  to  her 

.  power,  the  trustees  must  hold  to  the  uses  she  i^oiats :  but  where  she,  ac- 
.  .cording  to  her  power,  appointed  for  the  benefit  of  her  husband,  an  inquiry 
into  the  circumstances  was  directed.    Pybiis  v.  Smith,  1  Yes.  189. 

2.  Where  there  is  an  assignment  by  a  married  woman  of  her  separate 
property  in  the  hands  of  trustees,  the  assignee  may  come  for  execution  of 

\  the  trust;  for  her  disposition  is  valid  to  the  extent  of  her  power ;  but  a  ge- 
neral creditor  cannot  come  into  equity  to  have  his  debt  satisfied  out  of  that 
.  property.    2  Yes.  150. 

S.  Agreement  by  wife,  without  knowledge  of  husband,  to  pay  additional 
t  rent  out  of  her  separate  property,  eood.    Master  v.  Fuller,  1  Yes.  513. 

4.  As  to  creditors  of  the  nusband,  or  persons  dealing  with  a  married  wo- 
,'inan  9A  to  the  separate  property,  equity  ought  to  go  no  further  than  to  leave 

any  legal  right  undisturbed ;  not  to  improve  the  security.    4  Yes.  145« 

5.  If  the  wife  elope,  this  court  will  n6t  assist  her  in  recovering  property 
.  aettled  to  her  separate  use.    Lee  v.  Lee,  Dick.  321. ;  806. 

12.  Of  the  wife's  equity  as  it  is  administered  to  her  against  her 

husband. 

1.  In  an  account  of  dividends  of  the  wife's  separate  property  received 
by  the  husband,  consideration  should  be  had  of  his  extra  expence  in  her 
maintenance,  in  consequence  of  her  being  a  lunatic.     Attorney-General  v. 

•  Pamfher,  4  B.  C.  C.  409. 

3.  Wife  permitting  her  husband  to  receive  her  separate,  income,  the  ac- 
count shall  go  back  only  one  year.     11  Yes.  ^5* 

S*  Husband  is  not  to  account  for  the  .income  of  his  wife's  separate  estate, 
^  which  she  permitted  him  to  receive.     Smith  v.  Lord  Camelford,  2  Yes.  698. 

•  4.  Husband  receives  interest  of  wife's  separate  property,  her  represent- 
.  atives  shall  have  no  account.    Squire  v.  Dean,  4B.*C.C.  326. 

13.  Of  her  lien  npon  estates  purchased  by  the  husband  with  her 

separate  property. 

Money  settled  to  the  separate  use  of  the  wife,  and  in  the  event  of  iio 
.  ^children  to  her  absolutely,  surviving  the  husband ;  with  power  to  s  the.  .trus- 
.  itees  with  her  consent  to  invest  it  ip  land.    No  lien  upon  estates,  j^uschased 

•  by  $he  husband,  having  obtained  the  money  from  the  trustee :  the  circwn- 
^  stances  not  raisins  the  presun^ption,  as  if  he  had  been  upder  an  ^ngagepMot 
.  \a  purchaae,  that  his  purchases  were  in  pursuance  of  that  engagement ;  and 
.  upon  the  evidence  of  the  fact  of  the  application  of  the  trust«iuod«  or  the 
.  inability  of  the  husband  by  other  means,  not  being  made  oitf .     Not  a 

specialty  debt  from  the  l^usband  by  the  effect  of  his  ooveiwnt  nol^  to 
obstruct  the  appeintment  of  the  wife  under  a  power,  Lench  v.  Lench, 
10Ye»..5dL 

XVII.  M  tfie  toift'is  cfios(«  tit  action* 

'    1.  Husband's  interest  therein. 

Upon  the  bill  of  a  married  womani  entitled  to  a  share  of  the.  personal 

estate  as  one  of  the  next  e^  ^^  of  the  iniestatci  agaimt  t^  hmbmdi.  and 

the 
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Che  adminbtrator,  the  latter  claiming  to  retmn  towards  satiifaction  of  a' 
debt  b^  bond  from  die  husband  to  bim,  it  was  declared,  he  win  not  entitled 
to  Ktaan :  but  that  the  plaintiff's  share  was  subject  to  «  farther  provision  in. 
&voQr  of  her  and  her  cnildren;  the  settlement  on  her  marriage  being  in- 
adequate to  the  fortune  she  then  possessed;  and  it  was  referred  t9  the 
master  to  seo  a  proper  settlement  made  on  her  and  her  children ;  regard 
being  had  to  the  extent  of  her  fortune  and  the  settlement  already  made' 
410B  her.    Lady  Elibank  ▼.  Montoiieu,  5  Ves.  737. 

S.  Of  the  wife's  equi^  as  it  is  administered  to  her  againsC  Jbor 

husband. 

1.  Husband,  where  he  can,  may  lay  hold  of  wife's  property ;  and  this 
court  will  not  interfere.    10  Ves.  90.  * 

i.  The  equity  of  a  wife  to  have  a  provision  out  of  her  trust  firoperty/ 
daimed  by  die  nusbandy  attaches  upon  newly-acquired  property.   2  Ves.  608.. 

3.  SetUemeot  directed  of  a  legacy  to  a  married  woman  churned  by  he^ 
harinnd.     Blount  v.  BestUnd,  5  Ves.  515.  ^  ^ 

4.  Order  upon  an  application  of  a  wife  under  special  circutnstancesy  to 
be  allowed  maintenance  for  herself  and  child,  out  of  a  fund  standing  in  the* 
name  of  the  accountant-general,  to  which  the  husband  became  entitled  in* 
right  of  his  wife  during  the  coverture,  the  husband  opposing  the  application. 
Ath^ton  y.  Noell,  Cox,  229. 

5.  Interest  of  a  fund  in  court  ordered  to  be  paid  to  the  wife»  the  husband 
being  in  a  state  of  imbecility  of  mind.    Bird  v»  Le  Fcvre,  4  B.  C.C.  100.    . 

6.  Where  the  court  secures  a  provision  for  a  wife  out  of  her  equitable 
interest  claimed  by  the  husband,  the  trustee  is  at  liberty  to  pay  to  the  hus- 
band ;  and  that  payment  is  not  called  back.  <  No  instance  of  the  debtor* 
caDing  upon  the  court  io  interpose  that  equity  for  the  wife.    8  Ves.  206. 

T>  Previously  to  a  bill  a  trustee  for  a  feme  covert  may  pay  her  person!^ 
property,  or  the  rents  and  profits  0^  her  real  estate,  to  her  husband :  not 
after  a  bill  filed.    10  Ves.  90. 

8.  Where  money  is  declared  to  be  due  to  a  feme  covert,  the.  court  will 
DOC,  OQ  motion,  direct  it  to  be  paid  to  the  trustees  on  her  marriisffe^settle* 
nicnt,  till  it  is  reported  by  the  master  that  there  is  a  settlement.  Hardwick 
V.  Mynd,  1  Anst.  274. 

9.  The  court  refused  to  order  a  provision  for  a  married  woman  out  of 
diyidends  and  interest,  to  which  she  was  entitled  for  life ;  she  ref\ising  to 
live  with  her  husband,  an  officer,  abroad  with  his  regiment,  and  willing  td 
receive  her.  If  he  had  deserted  her,  that  would  be  a  good  ground.  BuU 
lack  y.  Mentiea,  4  Ves.  798. 

10.  Husband  and  wife  living  separate  imder  a  divorce  a  mensi  H  ihoro 
ohraJTMHl  against  the  wife  for  adultery,  she  petitioned  that  a  sum  of  money 
belonging  Co  her  might  be  settled  to  her  separate  use :  he  petitioned  that  it 
floight  be  paid  to  him ;  the  court  refused  to  make  any  order.  Caxr  v.  £art^ 
abrooke,  4  Ves.  146.  ' 

11.  Where  a  wife  was  entitled  to  a  share  upon  the  distribution  of  an 
iateicate's  effects,  and  resident  in  Prussia,  by  the  laws  of  which,  one  moiety 
ef  the  husband's  effects  must  come  to  her  on  his  death,  the  court  ^d  not 
require  him  to  make  any  settlement.    Sawer  v.  Shute,  1  Anst.  69. 


Sm  Of  the  wife^s  equity  as  k  is  admiiiiiatered  to  her  agMDSt  the  general 

aarignete  of  her  budMaKL 

Hofbend  and  wife  assisn  a  reversionary  interest  of  tbc^  wife  in  cortatft 
iraal  stoct,  %M  a  security  for  the  payment  of  an  annuity  granted  by  the  hus- 
band; the  hu^Mmd  amrwards  takes  the  benefit  of  the  insolvent  debtor^s 
act^  and  a  general  assignment  is  made  of  his  prooerty ;  the  person,  upon 
whcme  death  the  Vlfe  was  to  tak6,  dies,  and  then  the  huslMmd  dies  wrthouf 
haviiy  done  any  other  act  to  reduce  the  stock  into  possession.    Held,  that 

the 
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the  wife  was  entitled  by  survivorship  to  the  stock,  against  both  the  particu- 
lar  and  the  general  assignee.    Hornsby  v.  Lee>  2  Mad.  16. 

4.  Of  the  wife's  equity  as  it  is  administered  to  her  against  the  particu- 
lar assignees  of  her  husband* 

1.  Husband's  assignment  of  wife's  property  will  not  bar  her  equity.  Pope 
V.  Crashaw.    4  B.  C.  C.  S26. 

2.  Where  a  husband  assigns  the  wife's  property  for  a  valuable  consider- 
ation, Q*  whether  the  assignee  does  not  take  it  subject  to  the  same  equity 
to  which  it  was  subject  at  the  time  of  the  husband's  assignment.  Ex  parte 
Roberts,  Cox.  422. 

S.  Whether  a  particular  assignee  for  a  specific  consideration,  is  liable  to 
majce  a  provision  for  the  wife  out  of  her  fortune,  as  assignees  in  bankruptcy 
are,  QMitre.    9  Ves.  100. 

4.  As  to  the  effect  of  an  assignment  for  valuable  consideration  by  a  hus- 
band, of  his  wife's  equitable  interest,  with  reference  to  her  equity  for  a  pro- 
vision, Q^iBre»    11  Yes.  20. 

5.  Bill  by  husband  for  stock  held  in  trust  for  his  wife :  a  claim  was  set  up 
under  a  bond  by  the  wife  and  her  former  husband,  securing  an  annuity  out 
of  the  dividends,  as  an  assignment  for  valuable  consideration :  but  as  it  came 
before  the  court  collaterally,  and  several  objections  were  iaken  upon  the 
annuity  act,  the  infancy  of  the  wife,  and  the  nature  of  her  interest  at  tl^e 
time,  me  master  of  the  rolls,  though  upon  the  general  question  inclining  in 
favour  of  the  wife's  equity  against  an  assignee  for  valuable  consideration, 
would  not  determine  it ;  but  referred  it  to  the  master  to  approve  a  settle- 
ment upon  the  wife  and  her  issue,  with  liberty  to  the  representative  of  the 
obligee  to  apply.    Franco  v.  Franco,  4  Ves.  515. 

6»  Assignment  by  a  husband  of  part  of  his  wife's  equitable  interest*  viz. 
dividends  of  stock  in  trust  for  her,  for  valuable  consideration,  enforced  upon 
the  bill  of  a  surety  for  the  husband,  to  be  indemnified  against  past  and 
future  pajrments :  uie  assignment  extending  only  to  100/.  a-year,  out  of  2601. 
Hie  remaining  dividends  under  a  bill,  on  behalf  of  the  wife,  paid  to  her ;  the 
husband  having,  after  the  assignment,  gone  abroad,  without  making  any 
provision  for  her.    Wright  v.  ^forley,  11  Ves.  12. 

7.  Husband  can  dispose  of  his  wife's  property  in  expectancy  against  every 
one  but  the  wife  surviving.    1  Ves.  and  Beam.  405. 

8.  A  wife's  chose  in  action  assigned  by  the  husband  to  an  unprovided 
child  by  a  former  wife ;  natural  love  and  affection  recited  to  be  the  consi- 
deration ;  not  good.    Becket  v.  Becket,  Dick.  340. 

5.  Of  the  wife's  equi^  as  it  is  administered  to  her  against  'the  creditors 

or  representatives  of  her  husband. 

1.  Testator  having  proved  the  value  of  annuities,  secured  to  the  separate 
use  of  his  wife,  as  a  debt  under  the  bankruptcy  of  the  grantors,  his  assets 
wei;e  charged  with  the  dividends  only,  upon  tne  foot  of  that  transaction,  not 
with  the  annuities,  as  subsisting.     ld*Lean  v.  Longlands,  5  Ves.  71. 

2.  Husband  and  wife  by  indenture,  assigned  in  trust  for  the  husband  per- 
sonal property,  bequeathed  to  the  wife,  and  in  possession  of  the  administra- 
tor ;  tne  husband  by  will,  gave  the  residue  of  nis  real  and  personal  estates 
in  trust  for  his  wife  for  life,  remainder  over,  and  died ;  upon  the  bill  of  the 
wife  and  hier  second  husband,  claiming  against  the  deed,  being  put  to  her 
election,  she  elected  to  take  under  the  will ;  and  the  bill  was  dismissed. 
Wright  V.  Rutter,  2  Ves.  673. 

6.  Of  the  settlement  by  which  the  wife  may  be  barred  of  her  equity;. 

I.^ Husband  claiming  his  wife's  fortune  in  equity;  thouch  there  was  a 
separate  provision,  the  court  not  thinking  it  sufficient,  made  him  increase  it. 
3  Ves.  98. 

2.  Husband, 
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i.  Horiwnd,  by  settlement  after  niafriage,  considered  a  purchaser  of  a 
awrtgage  belonging  to  the  wife»  not  reduced  into  possession.  Sykes  v. 
McToaC  Diet.  368. 

7*  Of  the  fonns  in  which  the  wife  waives  her  equity. 

1.  Where  a  married  woman  will  consent  to  have  part  of  her  fortune  (in 
court)  paid  to  her  husband^lt  roust  be  so.  DImenoch  v.  Atkinson^  3  B.  C.  C. 
ISS. 

2.  And  money  ordered  to  be  paid  to  the  husband  in  right  of  his  wife  is' 
a  verted  interest  in  him.    Hevgate  v.  Annesley,  3  B.  C*  C.  362. 

3.  Tlie  court  cannot  take  the  consent  of  the  wife  to  the  disposal  of  her 
fofftnney  unless  the  amount  is  ascertained.  Edmonds  v.  Townshend, 
1  Anat.  93.     WooUands  v.  Crowcher,  12  Ves.  174. 

4.  Where  a  feme  covert  joins  in  the- sale  of  a  contingent  reversionary  in- 
terert  in  money,  her  consent  may  be  taken  in  court,  and  the  conveyance  ^ 
frtabliaiied.     Guise  v.  SmaJl,  1  Anst.  277. 

5.  Conseot  of  a  married  woman  taken  in  court,  under  a  bill  by  her  and 
her  hndiand  for  execution  of  a  contract  for  sale  of  her  reversionary  contin- 
gent interest  in  stock.    WooUands  ▼.  Crowcher,  12  Ves.  174. 

6.  Money,  under  special  circumstances^  ordered  to  be  paid  under  a  letter 
of  the  wife,  who  was  m  the  East  Indies.     Palmer  v.  Palmer,  Diet.  293. 

7-  Where  a  feme  covert,  who  is  abroad,  is  entitled  to  money,  which  she 
coittents  shall  be  paid  to  her  husband,  her  examination  and  consent  shall  be 
taken  by  a  magistrate  of  the  place  where  she  resides,  attested  by  notaries 
and  tranalated  on  oath.  Minet  v.  Hyde.  2  B.  C.  C.  663. 
•  8.  A  wife's  legacy  (above  100  guueas)  shall  not  be  paid  to  the  husband 
without  her  consent  being  taken  (where  she  resides  abroad)  before  commis- 
Booess.     Bourdillon  v.  Adair,  3  B.  C.  C.  237. 

9.  In  an  applications  for  money  of  the  wife  to  be  paid  (by  consent)  to  the 
hodiand,  an  affidavit  shall  be  made  that  there  is  no  settlement  on  die  mar- 
riage.   2  B.  C.  C.  663. 

10.  Money  devised  to  be  laid  out  in  land  for  a  feme  covert  in  tail,  with 
reveiaion  to  her  in  fee ;  she  chose  to  have  it  paid  to  her  husband ;  not  paid 
without  affidavit  by  the  husband  and  wife,  that  there  is  no  settlement.  Bin- 
ford  V.  Bawden,  2  Ves.  38. 

11.  Where  the  money  was  paid  to  the  wife  with  privity  of  husband,  with- 
oot  writing,  so  as  to  appear  that  she  could  dispose  of  it  in  her  life  or  by  will^ 
not  to  be  considered  the  debt  of  husband.     1  Ves.  188. 

12.  Whether  a  jurisdiction  in  equity,  to  permit  a  married  woman  to  give 
wp  her  interest  for  life  in  a  trust  fund,  not  settled  to  her  separate  use,  or 
subject  to  her  appointment,  analogous  to  a  fine,  can  be  maintained,  Qituere^^ 

bin  by  the  husband  and  wife  against  the  trustees  for  this  purpose  waa 
(  premature,  the  funds  not'  being  ascertained;  the  husband 
to  the  trustees  in  respect  of  his  receipts  by  their  permission^ 
ualiqaidated ;  and  as  to  part  of  the  capital,  the  trust  of  which  was  for  her 
appotntmeot  by  deed  or  will,  notwithstanding  coverture,  no  absolute  appoint-* 
■cat  having  been  executed,  but  merely  by  way  of  indemnity  to  the  trustees. 
Sperling  ▼•  Rochfort,  8  Yes.  164. 

8.  Of  the  wife^s  right,  by  survivorship,  to  her  equitable  choses  in  actbn/ 
See  4  Ves.  15. 

XVIIL  £>t  titfiM&tt  mmtmmt^ 

1.  Of  the  jurisdiction  of  courts  of  equity  in  relation  to. 

The  qyiriiiial  court  has  exclusive  cognizance  of  the  rights  and  duties 
'  '      from  the  state  of  marriage;  a  court  of  equity,  therefore,  has  no  juris- 
diction 
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diction  upon  a  contract  for  separation  between  hiu^Mttd  and  wift  0iiiiply«inach 
less  where  i(  will  affect  a  purchaser  or  creditor ;  but  the  jurisdiction  holds  in. 
special  ^  cases :  as,  where  a  third  party  covenants  to  indemnify  the  husbaodt 
against  the  wife's  debts ;  or  a  fortune  accrues  to  the  wife  after  separation ;  or 
the  property  is  the  subject  of  a  trust.    Legard  v.  Johnson,  3  Ves*  352. 

2.  Of  the  jurisdiction  of  courts  in  general  to  decree* 

No  court  has  any  original  jurisdiction  to  give  a  wife  separate  main* 
t^uance ;  but  it  may  bei  given  incidentitUy ;  as  on  &  tupplkavit  in  chancery, 
or  a  divorcei  a  metud  ei  thvro  propter  ietoiiiam,  in  the  ecclesiastical  court. 
3  Ves.  195. 

3.  Mode  of  enforcing  articles  of  separation. 

•  Decree  for  the  arrears  and  growing  payments  upon  a  bend  for  an 
a&Buity,  upon  separation  between  husband  and  wife,  tlie  trustee  refusing  to 
enforce  the  bond  without  an  indemnity.  Ati  appropriation  to  answer  the 
growing  payments  was  refused.    Cooke  v.  Wiggins,  10  Ves.  191. 

4.  'Of  the  specific  performance  of  an  agreement  between  husband  and 
'  wife  for   a   separate   maintenance^   upon  an  intended   immediate 
separation. 

'  1.  Equity  will  not  establish  an  agreement  of  separation  between  husband 
and  wife.     Wilks  v.  Wilks,  Dict.791. 

'  2.  A  court  of  equity  will  not  execute  articles  of  separation  ;  notwithstand- 
ing which,  it  is  held,  that  engagements  between  the  husband  and  a  third 
party  fas  a  trustee),  though  originating  out  of,  and  relating  to,  a  separation, 
are  valid,  and  may  be  enforced  by  the  court.    Worrall  v.  Jacob,  3  Mer.  268. 

3.  There  is  no  doubt  of  the  general  jurisdiction  of  a  court  of  equity,  to  de- 
cree the  specific  performance  of  articles  between  husband  and  wife  for  a 
separation,  and  a  separate  maintenance.  But  the  court  exercises  its  discre- 
tion in  this  case  very  cautiously,  and  will  not  give  its  assistance  until  it  has 
seen  whether,  from  the  circumstances  of  the  case,  there  is  or  is  not  a  pr6- 
bability  of  the  parties  being  reconciled.  A  sentence  in  the  ecclesiastical 
<^ouft  for  the  restitution  of  coi^jugal  rites,  is  a  reason  for  this  court  refusing 
to  give  its  assistance  in  such  a  case ;  and,  in  general,  if  such  an  agreement 
is  not  fit  to  be  enforced,  the  court  will,  on  a  cross  bill,  order  it  to  be  delivered 
dp,  although  there  may  be  cases  in  which  no  relief  will  be  given  to  either 
party.    Fletcher  v.  Fletcher,^  Cox,  2. 100. 

4.  The  court  will  not  interfere  in  an  agreement  between  baron  and  feitie, 
whereby  the  feme  is  to  give  up  part  of  her  separate  property  to  the  husband, 
hi  consideration  of  their  living  separate,  although  the  application  be  made  to 
the  court  by  the  feme.     Durant  v.  Durand,  Cox,  207. 

5*  By  deed  of  separation,  the  husband  (a  trader  liable  to  the  bankrupt 
laws),  covenants  with  a  trustee  for  the  wife,  in  consideration  of  being  in- 
demnified from  all  debts  and  engagements,  which  might  be  contracted  by 
her  during  the  separation,  to  release  his  remainder  in  foe,  in  certain  estates 
(of  which  he  was  tenant  for  life,  with  remainder  to  the  wife  for  life,  with 
remainder  to  the  issue  of  the  marriage,  with  Vemainder  to  himself,' in  fee),  to 
such  uses,  4^.  as  ihe  wife  shall  by  deed  or  wiJl  appoint ;  with  power  to  thc^ 
wife  to  revoke  tlie  uses  of  such  deed  or  will.  The  wife  executes  the  power 
by  deed,  which  she  retains  in  her  possession,  .and  afterwards  alters,  aiid  re- 
executes.  Held,  1.  Tliat  the  covenant,  although  entered  ipto  oo  occasion  oC 
a  separation  between  hudiand  and  wife,  was  yet  binding  in  equity,  being 
made  to  a  third  party :  2.  That  it  might  be  supported  against  creditorSi 
under  the  itfltote  of  James,  by  the  consideration  of  indemnity  against  the 
^ife*a.  debts- and ^i^i^ments:  3.  T^at  the  deed  of  appointmeat,  containing 
|io  j^ewar  of  revooatioi^  although  .it  was  containod  in  the  instruaient  creauw 
;        .  *     the 
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tl^oi%iiia]  power,  the  re-execution  was  void,  and  tTie  original  appointment, 
therefore,  was  decreed  to  be  carried  into  execution.  Worrall  v.  Jacob, 
SMer.255. 

S.  Of  the  spedfic  performance  of  an  agreement  between  husband  and 
viiefixra8q)arate  maintenance,  in  contemplation  of  a  future  separation. 

Ai  to  the  validity  in  law  or  equity  of  articles  between  husband  and  wife 
br  future  leparation,  even  witLtrusteeSy  in  this  instance  providing,  that  thje^ 
viTemayat  any  time^  with  the  assent  of  the  trustees  or  the  survivor,  his 
execoton  or  administrators,  separate,  and  take  away  the  children^  Umere^ 
Lord  St  John  v.  Lady  St.  John,  11  Ves.  5^. 

6.  Construction  of  articles  of  separation. 

1.  In  articles  of  separation,  the  husband  was  to  receive  a  certain  annuity 
oat  ofUie  wife's  estate,  while  he  should  leave  her  unmolested.  Upon  mo^r 
lestatioD  the  annuity  is  gone.    Wright  v.  Chapman.     2  Anst.  34>5. 

1  ProTiso  in  a  deed  of  separation,  that  the  wife  surviving  shall  be  entitled  to 
i^  dower  and  thirds  of  all  real  and  personal  estates,  whereof  the  husbKnd 
>yi  die  seised  or  possessed,  construed,  not  as  a  covenant  to  leave  her  such  a( 
portioD  of  the  personal  estate  as  she  would  be  entitled  to  under  the  statute,  had 
Wdied intestate*  but  that  she  should  be  in  the  same  situation  as  if  not  separate, 
v  to  dower  and  thirds,  i.  e.  the  actual  share  by  the  law  or  custom ;  not  interfere 
iogt  thoefoie,  with  his  testamentary  disposition.  Cochran  v.  Graham,  1 9  Ves.63. 

7.  Determination  of  articles  of  separation. 

1.  Artides  of  separation  put  an  end  to  by  reconciliation.    9  Ves.  5S7. 

2.  Articles  of  separation,  by  which  the  husband  was  to  pay  the  wife  100/- 
1  yetr,  decreed  to  be  performed  at  the  suit  of  the  wife»  though  the  husband 
o&red,  by  hit  answer,  to  receive  her  back.     Guth  v.  Guth,  3  &  C.  C.  614« 

1  BiU  by  a  married  woman,  claiming  under  a  bond,  by  her  husband,  to  a 
ii^ateefor  a  separate  maintenance,  admitted  to  have  been  destroyed  bi^ 
^^e%  on  the  ground  of  subsequent  incontinence.  The  bill  retained,^  witli 
'J^>my  to  bring  an  action.     Seagrave  v.  Seagrave.  13  Yes.  4*39. 

8.  Of  the  wife's  power  of  alienation  over. 

Tnnt  in  a  deed  of  separation  to  permit  A.  to  receive  the  dividends  of 
ANkfW  the  maintenance  and  support  of  the  wife,  with  a  covenant  of  in- 
^'Ml?  to  her  husband :  a  grant  by  her  of  an  annuity  out  of  the  dividends 
•»  hdd  void.    Hyde  v.  Price,  3  Ves.  437. 

9.  Of  the  grounds  of  a  sentence  of  divorce,  a  tnensd  et  thorQ, 

1*  ScMration  a  tnensd  et  thoro  in  the  spiritual  court  only  propter  sitvitiam 
^  enker^i  aad  after  reconcfliation  the  same  cause  cannot  be  revived. 
11VO.SS2. 

2-  The  eodeaiastical  court,  in  a  suit  for  separation,  will  not  consider  con^ 
^  pttvi— s  to  a  reconciliation.  1 1  Ves.  536. 

10.  Of  the  groonds  upon  which  a  separate  maintenance  will  be  decreed, 

dr  be  refused. 

^^here  hosband  and  wife  lived  separate  by  mutual  consent,  and  no 
^^tdeace  of  any  cruelty  on  the  part  of  the  husband,  and  he  had,  before 
wiig^  settled  part  of  her  property  on  her ;  the  court  refused  to  decree 
■vioteaance.    I>i|Dca»  v.  Duncan,  Cooper  254>. 

11.  Of  the  cAect  of  separation,  and  separate  maintenance,  upon  the 

duties  of  marriage. 

After  a  deed  of  separation  executed,  the  wife  is  not  "  to  all  intenu 
^  purposes,"  %Jeme  sole.  .  She  cannot  be  a  witness  against  her  husband, 
^  be  guLhy  of  felony  in  his^  presence :  nor  can  an  action  be  maintained 
^^iiostte-.     11  Ves.  530. 

Vol.  tm.  D  XVIII.  Ju. 
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1 .  PrdiBunaries  to. 
Se«  8  Ve«.  164. 

2.  Parties  to. 

1«  As  to  the  right  of  the  husbtnd  to  sue  id  hi«  Ovra  aame  for  the  legi^ 
choie  in  aOkm  of  his  wifey  Q«^rr«.  10  Ves.  579. 

t.  Husband  a  formal  party  to  bill  against  wife,  in  respect  of  separate 
oMate.    1  Ves.  278. 

3.  The  wife  must  be  served  in  proceedings  agdnst  her  separate  estate. 

Plaintiff  seekiiig  relief,  not  merely  against  a  husband,  seized  or  entitled 
in  right  of  his  wife,  but  against  the  separate  estate  of  the  wife,  must  serve 
Am  wifa.    Jones  t.  Harris,  9  Ves.  486. 

4.  Process  against  the  husband  tw:  his  wife's  defiudt. 

1.  Instances  of  a  husband  being  cowmittedy  till  his  wifa  should  do  an  act ; 
but  where  he  made  it  appear  he  could  not  prarail  upon  het,  he  was  dia* 
charged^    5Ves.848« 

S.  Process  a^ainat  tlie  husband  and  wife,  but  to  be  stayed  agijast  the 
husband,  the  wife  having  absconded.    Samson  v.  Overton,  Dick.  18S« 

9.  Process  of  coniempt  stayed  against  the  husband  for  want  of  the  wife'a 
answer,  she  havbg  left  nim.    Llovd  v.  Basnet,  Dick.  148. 

4.  Attachment  aaainst  husband  and  wife,  for  want  of  the  wife's  answer, 
stayed  a«  to  the  husband,  and  liberty  given  to  attach  his  wife,  Leishly  v. 
Taylor,  Dick.  878. 

5*  The  wife  when  not  entitled  to  summary  relief 

feme  eovertf  living  apart  from  her  husband,  and  holding  herself  Jeme 
soie,  not  entitled  to  summary  relief;  but  left  to  her  plea  of  coverture. 
16  Ves.  266. 

6.  The  wife  considered  as  sole,  where  the  marriage  was  fraudulent  upon 

the  husband. 

The  defendant  bribed  a  man,  whom  she  scarcely  knew,  to  marry  her» 
for  Uie  purpose  of  screening  her  against  creditors :  the  court  conudered  her 
as  ajeme  met  and  required  her  to  answer  a  bill  brought  by  one  of  her  era* 
ditors,  for  a  discovery,  and  payment  of  his  debt.  Thorold  v.  Hay, 
Dick.  410. 

7.  Of  execution  against  the  wile*s  sqnurate  estate. 

As  to  execution  against  the  property  of  a  married  woroati^  Quafre, 
9  Ves.  189. 

8.  Of  execution  against  the  wife's  person* 

A  wife  cannot  be  taken  in  execution  for  costs.  Jones  v.  Champiohy 
Dick.  160. 

9.  Of  suits  for  discovery  against  the  wifo» 

1 .  beiaurrer,  by  a  married  woman,  to  a  bill  of  discovery  of  transactions  - 
with  her  as  i^nt  to  her  husband,  allowed*  Le  Texier  v.  (he  Margrave  oF 
Am^pach,  5  Yes.  828;    Affirmed  on  re-hearing,  15  Ves.  159* 

8.  t>emurrer,  of  a  married  woman,  to  a  bifi  of  discovery  against  her  and 
her  husband,  in  aid  of  an  action  for  a  debt  on  her  account,  allowed.  Barrow 
V.  OriHard,  8  Ves.  and  Beam.  165. 

8.  A  married  woman  may  demur  to  a  discovery,  that  would  subject  her 
husband  to  a  charge  of  felony.    Cartwright  v.  Green,  8  Ves«  405. 

10.  Right 
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10.  Right  of  husband  to  answer  separmfely,  from  bis  wife  living  in 

adultery  with  the  plaintiff. 

Wbcre  the  wife  lived  in  adultery  with  the  plaintiff,  the  husband  was  al« 
bwed  to  answer  separate  from  her.    Chambers  v.  Bull,  1  Aust.  ^9* 

11.  Of  the  wife's  answering  separately  from  the  husband. 

L  Liberty  ffiven  to  a  woman  defendant,  charged  by  the  bill  to  be  married 
to  aaocher  of  the  defendants,  to  answer  separately,  but  without  prejudice 
to  lay  question  as  to  the  validity  of  the  marriage.  Wybourn  v.  Blount, 
Dick.155. 

1  ModiMf  by  plaintiff,  for  a  separate  answer  by  ^Jhne  covert  because  her 
Uisod   was    a   prisoner    in    the  king's  beach,    refused.      Anonymous, 

S.  A  feme  covert  having  obtained  an  order  to  answer  separatelyi  will  be 
UdtsiL    Tnivers  T.  Bulkley,  Dick.  1S8. 

4.  After  a  Joint  answer  by  husband  and  wife,  and  amendment  of  the  bill, 
thehosband  going  abroad;  the  wife,  being  the  material  party,  i^annot  be 
hraigbt  into  coolempt  without  a  previous  order  upon  her  to  answer  sepa- 
ntdy.  Order  accordingly  for  a  subpoena  to  her  alone:  Carlet^n  v. 
M'Emie,  10  Yes.  442. 

12.  Separate  e5cdm!nation  of  the'  wife. 

1.  Wife  examined  on  commission  apart  from  husband^  as  to  the.  dis- 
jNiatian  of  money  devised  to  be  laid  out  in  land  for  her  in  ,tail,  reversion 
to  her  in  fee,  whether  to  be  received  in  money,  or  laid  out  as  directed. 
Bioford  V.  Bawden,  1  Ves.  512.  .  , 

1  Form  of  a  separate  examination  of  a  married  woman  taken  by  commis* 
MB.   Tasbmigfa's  case,  1  Ves.  Sc  Beam.  507* 

IS.  Eflbct  of  the  wife^s  refusal  to  join  in  swearing  to  a  plea* 

Pica  by  husband  for  himself  and  wife,  sworn  to  by  the  husband  alone, 
the  vife  refusiiig  to  swear,  allowed  to  stand  as  to  the  husband.  Parie  v. 
Acottit,  Wck.  13. 

14.  Suit  by  husband  against  wife. 

Bin  by  busiband  against  his  wife  and  another,  retained,  it  containing  a 
thrge^  that  the  other  defendant  had  placed  the  property  ^the  subject  of 
thf  m),  o«t  ii»  trust  for  the  wife.    Warner  v.  Warner,  Dick.  BQ. 

15.  Of  compelling  the  wife  to  answer  her  husband's  bill. 

Order  ii^Km  a  married  woman  to  put  in  an  answer  to  a  bill  by  hef  hus- 
baad.    lSVea.S6e. 

16.  Whether  the  wife's  evidence  is  admissible  against  her  husband. 

1.  Wife's  evidence  not  admitted  against  her  husb&iid.    S  Ves.  &  Beam. 

l«w    , 

2.  Wife's  evidence  agaipst  the  husband  allowed  only  for  security  of  the 
pace;  but  she  cannot  sustain  an  indictment  against  him.     1  Ves.  49. 

3.  Wife's  affidavit  cannot  be  read  against  her  husband.  Sedgwick  v. 
VatkM.    SlkCCS. 

*  ♦ 

17.  Older  by  Consent,  disposing  of  wife^s  separate  estate,  Bdw'fer 

obligator)'.  /  ..  : 

An  order,  disfoaing  of  the  raal  estate  of  a  faiaa  covert,  madeou  her 
coBscnt,  and  acquiesced  in  during  her  life,  will  not  be  set  aside  on  a  doubt- 
M  cmtt  wmi^  anapy  yeirs  aftmrards  by  her  representatives.. . .  tBurke  v. 

CnsWeb  BaU*  Bflat^^488* 

D  2  18.  Wife's 
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IS.  Wife's  obligattcm  to  follow  up  a  suk  after  the  husband's  death. 
Vide  Dick.  566. 

19.  A  decree  how  tar  obligatoiy  on  a  married  woman. 

A  feme  covert  is  as  much  bound  by  a  decree  as  a  feme  sole.  Ball  & 
BeaUj^SOi. 

SSO.  Of  re-hearing  after  the  husband's  death,  a  bill  taken  pro  confesso 

against  both. 

Bill  decreed  to  be  taken  pro  amfesto  against  husband  and  wife  (on 
2dd  Jan.  1762),  re-heard  on  the  petition  of  the  wife,  the  husband  being 
dead.    Took  v.  Chvk,  Dick.  550. 

21.  Expences  o^  how  liquidated* 

1.  Bill  bj  a  wife  for  a  specific  performance  of  articles,  and  for  alimony; 
500i(.  ordered  to  be  paid  her  by  her  husband,  for  the  purpose  of  carrying  on 
the  suit.    Yeo  v.  Yeo.    Didc.  408. 

2.  50(V.  to  be  paid  to  the  wife  to  prosecute  a  suit  in  jactitation  of  mar* 
riage,  although  no  agreement  before  marriage.  Dickenson  t.  Ma?ie. 
Dick.  582. 

22.  Suit  at  law  for  wife's  legacy. 

Action  by  the  husband  for  a  legacy  due.  to  his  wife»  does  not  Ue. 
4  Ves.  19.    5  Ves.  516. 

33*  Supplicaidt. 

1.  Order  for  security  under  a  supplicavit,  on  articles  exhibited  by  a  wife 
against  her  husband,  under  statute  21  Jac.  I.  c.  8.  Heyn's  case,  2  Yes. 
&  Beam.  182. 

2.  Order  for  security  under  a  writ  of  supplicavit,  on  articles  by  a  wife 
against  her  husband,    bobbyn's  case,  3  Yes.  &  Beam.  183. 

XIX.  2)f  tfft  (fee0crf|ir<on  tmber  tofiitB  a  j^banti  map  tahr 

The  description  of  next  of  kin. 

Prim&  fodef  bequest  by  a  husband  to  his  next  of  kin  does  not  include 
his  wife :  nor  does  a  similar  bequest  by  a  wife  under  a  power  include  her 
husband.    14  Yes.  382. 

XX.  £Df  tge  tieticription  imter  tDgicft  a  matrix  toomatt  map 

rate  from  j^  gtoibantr. 

The  description  of  next  of  kin. 
Vide  14  Ves.  382. 

XXI.  £)f  t5e  tDiUti  of  marriiti  tDomau 

1.  When  valid. 

1.  Where  personal  estate  is  given  to  a  feme  covert  to  her  sole,  and  sepa« 
rate  use,  she  may  dispose  of  it  by  will,  without  the  assent  of  her  husband. 
Fettiplace  v.  Gorges,  3  B.  C.  C.  8.  /  -  / 

2.  Will  by  wifb  of  Jier 'separate  property  and  its  produce,  whether  de- 
rived from  her  husband  or  a  third  person,  good.  Fettiplace  v.  Gorges, 
1  Yes.  46. 

3.  Disposition  by  will  incident  to  a  trust  for  the  separate  use  of  a  ferae 
covert,  and  the  husband  having  taken  a  transfer,  is  a  trustee.    As  to  other 

4  pr(^erty 
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property,  she  cannot  make  ia  will  without  the  assent  of  her  Jiusband,    Rich 
▼.  Cockell,  9  Ves.  369. 

*    2.  Probate)  when  essential. 

Where  a  feme  ooTert  disposes  by  will,  it  is  necessary  to  produce  the 
-pratele  to  juiAify  payment  of  the  money.    Cothay  y.  Sydenham,  2  B.  C.  C. 
S91. 

S.  Probate,  to  what  extent  efficient. 

nolMle  of  a  will  of  a  married  woman,  which  is  now  necessary,  thoiigh 

focBMriy  otherwise,  limited  to^  her.  power,  by  the  assent  of  her  husbanc^ 

vitib  respect  to  any  beneficial  interest:  not,  as  to  her  right,  as  executrix  of 

.aaocber  person,  to  make  an  executor,  and  continue  the  representation. 

Stevens  v.  Bagwell,  15  Ves.  1S9. 

4f,  Revocation  of.  ,       . ' 

1.  A  feme  covert  makea  a  will ;  becoming- discovert,  she  takes  a  convey- 
aace  from  the  trustees ;  this  is  a  revocation.  Lawrence  v.  >WalliS|<  2  B.  C  C  • 
^19l    Secos  of  marriage,  and  a  settlement.    Ibid. 

S.  It  was  part  of  an  agreement  between  husband  and  wife  before  marriitte* 
tiMt  she  ahoold  have  power  to  dispose  of  her  property  by  will  made  mer 
:  a  will  made  previous  to  the  marriage,  though  subsequent  to  the 
ia  revoked  by  the  manriage.    Hod«len  v.  Lloydy  2B,  C.  C.  564. 


XXIL  £>f  mutual  101110  bp  |&ii0battti  attb  tDiftf 

Revocation  of.  • 

A  mutual  will  by  the  husband  and  wife,  if  revoked,  must  be'revoked 
jflintlj  ;  or  if  revoked  separately,  notice  must  be  given  to  the  other  party  of 
revocation.    Dufour  v.  Periera,  Dick.  419^ 

1.  To  the  wife's  separate  estate. 


1.  If  no  diqN>sttion  of  wife's  separate  property,  husband  succeeds  as  next 
km,  not  by  marital  right.    1  ves.  49. 

&  BravMS  to  her  marriage,  a  widow  entered  intoan  agreenent^without 

r  alamp)  that  her  property  should  go  to  the  survivor  for  ]i4.    She 

_  seised  of  a  reversion  in  fee  (subject  to  an  estate  tail,  and  a  trust  term 

aeoiirmg  annuities,  which  determined  in  the  life-time  of  the  husband  sor- 

ika  viA)i  he  is  entitle  for  life  in  e^uiiyi     Hodflden  v.  Lloyd, 

2.  To  the  wife's  residuary  share. 

WlMie  a  feme  covert  was  entitled  to  one-sixth  of  the  residue  of  a  tes- 
^m  estate ;  upon  a  bill  filed  by  another  residuary  legatee,  to  which  she 
her  hnsbana  were,  defendants,  a  decree  waft  made  for  a  sale  of  the 
and  pajinent.  Held,  tfaiit  Her  share  vitoted  absolutely  in  her  husband 
bf  anrvivonhip;  and  though  the  defendants  were  creditors  of  the  wife,  yet 
thai  the  court  would  interpose  to  take  the  money  out.  of  their  hands. 
Rirfier  r.  l%ipps,  1  Eden.  502. 

XXIV.  £>f  t]^  fmbamfa  UmUtitfi  of  »utbitM:0^, 

They  are  parUal  only,  not  universal. 

Many  cbHgaticm^j  which  do  not  survive  against  the  husband  after  cover- 
ture.   7  Vea.  183- 

1>  3  XXIV.  m 
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XXV.  I)f  tj^  toifir^  rigj^  Of  wdHM^ 

L  Analogy  between  the  rules  of  law  and  equity  reqpecting  survivor- 

ship* 

Analosy  between  the  rules  oi  law  and  eqUitj*  as  to  a  wife's  ri^  of 
survivorship.    9  Ves.  98. 

2,  To  her  choses  in  action,  nolreduoed  to  possesoon  during  coverture. 

-!•  Distinction  in  equity^  with  reference  to  a  wife's  right  of  Mirvivorship, 
between  aisignaient  voluntary  and  for  valuable  constderatioo.    9  Ves*  99. 

2.  Stock,  the  property  of  a  married  womaiH  not  reduced  into  posnssion, 
so  as  to  be  vested  in  her  husband,  by  a  transfer  to  him  merely  as  a  tmslee. 
Wall  V.  Tomlinson,  16  Yes.  41S. 

3.  Stock,  transferred  into  the  name  of  a  married  woman,  as  neitt  of  kin 
of  an  intestate,  upon  the  death  of  her  husband,  without  baring  done  any 
«ct  with  reference  to  it,  except  siting  partial  transfers  by  her^  surrives. 
Whether  he  had  a  right  to  transfer  into  his  own  or  another  name,  whether 
the  bank  could  prevent  it,  or  this  court  could  interfere,  to  make  a  provision 
ibrber,  Qmvyv.    Wildmao  v.  Wildman,  9  Ves.  174* 

4k  Possession  by  husband  as  executor  and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the  residue,  entitling  him  against  her  right 
bysurriving.    Baker  v.  Hall,  12  Ves.  497. 

5.  On  a  question  whether  arrears  of  a  rent-charge  incurred  in  the  life- 
time of  the  plaintiff's  late  husband,  and  money  due  on  a  judgment  recovered 
by  her  late  mther,  of  a  bond,  she  being  surviving  executrix,  belonged  tO  the 
plaintilT,  or  to  the  representatives  of  the  late  husband ;  held,  they  belonged 
to  the  plaintiff,  as  his  widow.    Salway  v.  Sal  way,  Dick*  4S4. 

6.  Legacy  to  a  married  woman,  subject  to  a  life-interest,  reduced  into 
possession,  as  against  her  right,  surrivlng,  by  payment  to  her  husband  dur- 
ing the  life  of  the  person  entitled  for  life;    Doawell  v.  Earle,  12  Ves.  473. 

7.  A  legacy  to  a  married  woman  is  not  sufficiently  reduced  into  possession 
by  an  appropriation  by  the  executrix  of  a  mortgage  to  the  same  amount,  so 
as  to  prevent  her  survivorship  upon  her  husbands  death.  Blount  v*  Bestland, 
5  Ves.  515. 

8.  A.  tenant  for  life,  in  case  she  should  so  loac  coatinue  unmarried ;  in 
case  of  her  marriage  to  her  in  fee ;  in  case  of  her  deoease  unoMurried,  to 
her  sister  B.  in  fee*  A.  and  B,  and  die  husband  of  B.  joined  in  a  sde. 
The  purchase  money  was  laid  out  in  the  fiimds  in  the  names  of  trustees  with- 
out any  declaration  of  teust  or  agreement  as  to  the  application ;  nor  was  any 
notice  of  this  fimd  taken  in  the  wills  of  B.  and  her  husband,  and  B.  being 
the  survivor,  made  a  general  disposition  of  all  her  personal  estate  in  favour 
of  A.  A.f  though  still  unmarried,  held  absolutely  entitled  to  the  stock. 
Scawen  v.  Blunt,  7  Ves.  294. 

9.  £>«  2.,- the  fialfaer  of  C.  M,'  after  her  marriage,  drew  a  check  in  her  ik- 
vour  upon  his  bankers  for  10,0001.  The  bankers  gave  her  a  promissory  note 
for  10,00(M. ;  100(4.,  part  of  the  principal  money  on  the  note,  waS  paid  So 
W.  L.  N.f  tlie  husband  of  C.  N.y  and  he  aliio  received  the  fn«erest  doe  upon 
the  promissory  note*  up  to  the  time  'of  fatsdeadi;  held,  that  upon  his 
•death  C.  N.  was  entitled  to  the  note  as  a  chose  in  action  which  had  silrvived 
to  her.    Nash  v.  Marii,  2  Mad.  ISS. 

S.  Of  her  rig^t  to  redeem  a  mortgage  au0^red  by  ^o^ husband  to 

become  absolute. 

1.  On  marriage,  the  wife's  estate  is  settled  on  the  husband  for  life;  re* 
mainder  to  the  issue  of  the  marriage  m  tail ;  remainder  in  fee»  tOthe  survivor 
of  husband  and  wife.    The  husband  and  wife  levy  a  fine,  and  mortgage  the 

estate ; 
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eiMtt  ;  Ae  hodHnd  auffi^n  the  estnte  to  become  al^solate  to  the  mortgagee, 
and  dies.  His  widow  held  entitled  to  redeem.  HiU  ▼•  Bp,  of  Bristol. 
Dick.596. 

2.  Bsroo  and  feme,  ietzed  io  fee  in  right  of  the  feme,  mortgage  by  fine, 
and  afterwards  convey  the  equity  of  redemption  by  k(ase  and  release  to  the 
martgi^gee.  The  mortgagee  having^  remained  in  possession  as  eomplate 
ewner*  fbr  more  than  ^  years,  during  the  life  of  the  husband,  tenant  by 
Che  cnriesj,  the  heir  of  the  wife  is  bemd  of  his  equity  of  redemption  by 
the  hpee  of  tone.    Corbett  ▼•  Barker,  1  Anst.  138. 

4.  Of  her  right  to  her  paraphemaliiu 

1.  Jewek  of  the  wife,  though  given  by  the  husband's  will  to  her  for  lifot 
shaD  not  be  sold  for  payment  of  the  luufaand's  debts,  dmrgti  op  4  real  estate 
io  aid  of  personalty*    Boyoton  v.  Ftorkbumt^  I  B-  C*  C*  SI^-  r 

2.  Vide  ID  Executor. 


BASTARD- 
!•  pit0umyriott  of  dcct00  diiti  wm^MtstW* 

The  old  nde   to  presinae  access  within   the   Umt   seas  is 
obsolete. 

1.  Whether  the  term  **  ^d**  includes  natural  <;hjldrw. 

2.  Wbedier  an  illcttimale  child  may  take  under  n  prospective 

provision  for  ill^timacy* 


I*  JDtQIlllliptfott  of  Mtt0t  dttti  tlOlt«MCm0« 

The  old  rule  to  presume  access  witUn  the  four  eeas  is  ebsolete. 

or  DOQ-flccess  may  now  be  proved:  the  old  nde  to  presume 
within  the  narrow  seas  having  given  way.    13  Ves.  SB. 

II.  (Dtam0  mm  buiumfi  to. 

1.  Wlwtlier  Ae  term  <<  child"  includea  natund  chOdren. 

Diegitinate  chiM  camot  take  by  the  deseriptioii  of  child  of  his  re- 
pofeed  fitfher,  until  he  has  acquired  the  reputation  of  being  such  child. 
I  Yes.  &  Beam.  452.  7  Ves.  458. 

S.  IVhdlher  an  iU^timate  child  may  tafcennder  aproscri^itive  prorision 

for  iU^timacy. 

1.  Bflile,  that  a  bastard  cannot  take  as  the  issue  of  a  fmrticular  person, 

'^  is  has  acquired  the  reputation  of  being  the  child  of  tlul  peiaon,  which 
ot  be  before  iU  birth.    17  Ves.  jun.  531. 

8.  Matanl  child  caaaot  take  by  a  pi;ospective  bequest,  made  before  his 
hMu     Arnold  v.  Preston,  18  Ves.  jun.  288. 

5.  Under  a  bequest  *'  Io  each  obtUl  or  children*  if  more  than  one,  as  A. 

—  happen  Io  be  ensient  of  by  me  ;*'  a  natural  child,  of  which  she  was 
pregnant^  cannot  take ;  though  a  bequest  to  the  natural  chfld  of  wliich 
Btttt  was  ensient,  without  reference  to  any  person  as  the  father,  would 
prolnbJy  be  good;  leaving    no  uocertamty.     Earle  v.  Wilson,  17  Ves. 


4.  Whether  under  a  provisimi,  tf  the  party  should  have  an  illegitimate 
a,  generally  far  such  son,  one  in  existence  at  the  time  can  t^,  fluttre. 
Hacy  V.  Birch,  9  Ves.  357. 

D  4    .  BILL 
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BILL  OP  EXCHANGE  AND  PROMISSORY  NOTE. 

......  .    ^ 

L  wmt^t  tnt(nrtimrttt0  are  bitttt  of  mianqty  toBat  itot^ 

An  order  payable  out  of  a  particular  fund. 

II.  £>f  tge  acceptaiue  of  hiUji* 

An  undertaking  to  accept,  whether  an  acceptance^ 

IIL  £)f  ^  acceptor. 

.  Nature  of  his  contract. 

IV.  iDf  c§e  mgotiatton  of  tttUtf. 

1.  Liability  on  a  discount  without  indorsement 

2.  Joint  liability  on  distinct  indorsements  by  partners. 

V.  £)f  tge  trifiigonour  of  bidtf. 

1*  Notice  thereof — goieral  rult  as  to  when  essential  or  not 
2,  Notice  thereof — by  whom  given. 
S.  Notice  thereof — to  whom  given. 

4.  Notice  thereof — whether  dispensed  with  by  the  acceptor's 

5.  Notice  thereof —  what  shall  be  eflfects  to  reader  it  requisite 
,6f  Liability  of  the  drawer,  whether  immediate  thereon. 

7.  Rights  of  a  payer  for  the  honour  of  a  party. 

8.  Ofthe  holder^s  right  to  sue  for  the  original  consideration. 

VI.  £>f  tge  tnoHeit  in  to^tcB  t&e  (ialtilicp  of  a  pottp  map  be 

Hitfcj^argeli. 

'  1«-  By  giving  another  bill  in  lieu  of  the  former. 

2.  The  drawer  is  discharged  by  giving  time  to  the  acceptor. 

3.  The  drawer  is  discharged  by  compounding  with  the  acceptor. 

VIL  Bfuliicial  pvomlxmgg, 

1.  Of  declaring  upon  the  ori^nal  consideration, 
i.  Of  attaching  bills  of  exchange  in  Scotland; 


I.  Sffij^at  itt0triittttm0  are  bill0  of  nrcj^ange,  )oobat  mt^ 

An  order  payable  out  of  a  particular  fund. 

Order  payable   out   of   a   particular  fund*  not  a   bill  of  exchange. 
1  Ves.  281. 

11.  £)f  tftt  acceptance  of  Miff, 

An  undertaking  to  accept,  whether  an  acceptance. 
A  letterundertaking  to  accept  bills,  held  an  acceptance.    Ex  parte  Dyer, 

IIL  £)f  tge  acceptor^ 

Nature  of  his  contract 

'     Acceptor  of  a  bill  considered  as  a  debtor,   not  a  surety.     2  Vcs.  & 
Beam.  309. 
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IV.  4>f  tfr  mgotiadott  of  bflltft 

1.  Uabili^  <m  a  discount  without  indorsement. 

A  mere  discount  of  a  bill  without  the  ihdorsement  of  a.  party  who  re- 
cBfCi  the  money,  does  not  give  the  holder  of  the  bill  any  claim  against  such 
pntf.   Ex.parte  Roberts,  2  Cox,  171.^ 

2.  Joint  liabili^  on  distinct  indorsements  by  partners. 

If  A.  and  B.  are  partners  in  a  trade  carried  on  in  the  name  of  A*  only, 
and  A.  dnws  bills  in  his  own  name  payable,  to  his  order,. which  he  indorses, 
ni  afterwards  B.  also  indorses  and  procures  them  to  be  discounted,  ther6 
b  DO  legtl  contract  for  a  holder  to  maintain  an  action  against  A*  and  B.  upon 
the  biDt,  unless  it  appear  that  A.  drew  and  indorsed  Uiem  in  the  character 
of  sid  as  representmg  A»  and  B*  Ex  parte  Bolitho ;  in  re  Blackburn, 
1  Bock,  100. —  But  a  person  discounting  the  bills,  may  have  a  right  of  action 
againft  A,  and  B.  jointly  for  money  had  and  received,  if  he  can  show  that 
thej  received  the  money  by  means  of  the  bills  for  partnership  purposes.  Ibid. 

V.  £)f  tj^  ItuiBottoitt:  of  billsr. 

1.  Notice  thereof —  general  rule  as  to  when  essential  or  not 

Dirtiiiction  as  to  the  necessity  of  notice  to  the  drawer  of  a  dishonoured 
bill;  depending  on  the  fact,  whether  the  acceptor  has  effects,  or,  whether 
it  ii  a  angle  transaction,  or,  if  various  dealings,  the  excess,  for  the  accom- 
BodadoD  of  the  drawer  or  acceptor.  In  the  latter  case,  notice  equally  neces* 
mj  vitlumt  effects.    Ex  parte  Heath,  2  Ves.  &  Beam.  240. 

2.  Notice  thereof — by  whom  given. 

Kocioe  that  a  bill  is  dishonoured,  to  effect  a  discharge,  must  come  di« 
ntstj  from  the  holder.    Ex  parte  Barclay,  7  Ves%  597* 

•  3.  Notice  thereof— *  to  whom  given. 

Nodoe  of  a  dishonoured  bill  to  a  bankrupt,  as  drawer,  before  the  choice 
of  av^nees,  good.    Ex  parte  Moline,  19  Ves.  216. 

4.  Notice  thereof —  whether  dispensed  with  by  the  acceptor's 

bankruptcy. 

Bankruptcy  of  acceptor  does  not  dispense '  with  notice  to  the.  drawer. 
18  Vea.  jun.  21 . 

5.  Notice  thereof —  what  shall  be  effects  to  render  it  requisite. 

^liether  aecurities,  as  title  deeds  and  short  bills,  are  not  effects  for  the 
poipooe  ot  notice,  Qwdpre.    Ex  parte  Heath,  2  Ves.  A  Beam.  240. 

6.  Liability  of  the  diawer,  whether  immediate  thereon. 

Tfe  holder  of  a  bill  of  exchange  n^y  resort  to  the  drawer  mmediaiefy 
after  it  has  been  dishonoured  by  the  acceptor.  Ex  parte  Moline,  1  Rose,  SOS. 

7.  Rights  of  a  payer  lor  the  honour  of  a  party. 

A  person,  taking  up  a  bill  for  the  honour  of  the  drawer,  has  no  right 
agaiort  the  acceptor  without  effects.    Ex  parte  Lambert,  IS  Ves.  179* 

S.  Of  the  holder's  right  to  sue  for  the  original  consideration. 

1.  BiD  taken  for  an  anteoedcnt  debt,  without  indorsement,  proving  bad, 
the  aatecedent  debt  may  be  resorted  to.  Otherwise,  if  the  bill.is  discounted 
vithout  indorsement,  and  no  antecedent  debt.     10  ^''es.  206. 

2.  Debt  discharged  by  a  bill  tak^n  as  a  discharge  and  satisfaction ;  other* 
*Ue  not  until  payment.     Ex  parte  Hodgkinsorr,  19  Ves.  291. 

^^  *^  ^  VI.  W 


4^i  BOUNDARIES.  [ChancbrV 

VI.  a>fi^malbi9intolbU^tfitl^ 

I.  By  giving  another  bill  in  Ilea  of  the  former. 

BillSy  in  lieu  of  which  odier  billi  are  given,  if  permitted  to  remain  with 
the  holdefy  and  the  latter  bills  are  not  paid,  may  be  enforoed.  Ex  parte 
Barday,  7  Ves.  597* 

S«  The  drawer  is  dischaiged  by  giving  time  to  the  acoqptor. 

HoUer  of  a  bill  pving  time  Co  the  acceptor,  discharges  the  drawer* 
liyes.41I. 

S.  The  drawer  b  disduirged  by  compounding  with  the  acceptor. 

Holder  of  a  bill  of  exchange,  dischaigiog  the  acceptor  by  receiving  a 
oompositiooi  cannot  come  upon  the  drawca**  £z  parte  Wilson,  1 1  Yes.  ilO* 

VIL  Ittirfcial 

1.  Of  declaring  upon  the  original  consideraUon. 

Creditor  by  note  need  not  declare  upon  it,  but  may  recover  upon  the 
loan.    2  Yes.  308. 

2.  Of  attaching  bills  of  exdiange  in  Scotland. 

Quare  whether  bilb  of  exchange  may  be  attached  in  Scotland.  2  Yes. 
&  Beam.  MI. 


BLASPH£MY. 


Whether  founded  on  comnnm  law  or  statute*  blasphemy  was  an  ofcnce 
punishable  at  common  lawbefisre  thest.9  &  10  W.9-  c.  32.,  and  that  statute 
does  not  take  away  the  common  law  punishment  for  blasphemy.  Attorney- 
gen«  V.  Pearson,  9  Mer.  407. 


BOUNDARIES,  COMMISSION  TO  ASCERTAIN. 

L  £)f  tfft  itirijStrittton  <tt  rqitirp,  w  to  granting  a  tnmmUnHm 
to  a0cfttatn  tomtttanttf* 

Its  deduction  and  original. 

II.  mfm  a  (ommt00ion  to  asmtatn  boun)»artnai  totll  be  gt:antfli4 


1.  The  grounds  upon  which  courts  of  equity  proceed. 

0ynolder. 
3.  IiTthe  case  oftwo  manors. 


2.  Agunst  a  copi 


4.  Against  a  tenant 

III.  SDSftt  a  commsMiion  to  atcrrtain  bomOtamii 

1 .  In  the  case  of  two  manors. 

2.  To  ascertain  the  boundaries  of  two  parishes. 

lY,  K 


ArrMMonL}         When  a  commiiskm  io  ascertain  boundaries^  S^.         45 

IV.  ^tgf  iMteof0btatein0« 

AU  parties  interested  fibould  be  brcnight  before  the  court. 

V.  Qt  rge  cQttimt00i0tin:0. 

Tbe  number  which  the  plaintiff  may  name. 


L  Of  t^  ftirtflrfcticn  in  (qititp,  a0  ta  grAttttiig  a  totnmui0tott 

to  imcataiit  tiotmtiai:i(si« 

Its  deduotian  and  original. 

JyriMfictloDy  as  to  granting  commlsaon  to  ascertain  boundaries,  deduced 
frpa  tke  writ  de  ntHonaliiMS  de*  or  that,  de  peramlndatianejac*  Consent 
the  gtmiiid  upon  which  it  was  first  exercised;  theui  upon  the  application 
of  a  party  haVing  an  equitable  clainiy  and  no  objection  made.  But  a  court 
of  equity  will  not  interfere  be^een  two  independent  proprietors,  to  force 
dther  to  have  his  right  so  determined.    Speer  v.  Crawter,  2  Mer.  410. 

IL  aR!imarMiitii00ionMa0catatnhaimtMt^ 

1.  The  grounds  upon  which  courts  of  equity  proceed. 

1.  Ground  of  relief  upon  confusion  of  boundaries^  that  there  was  a  duty 
ym  the  defcadttit  to  keep  them  disttoet.    9  Ves.  S45. 

S.  The  drcumstance  of  confusion  of  boundaries  constitutes  per  se  no 
gmmd  far  die  interposition  of  the  court.    Speer  ▼.  Crawter,  3  Mer.  410. 

S.  Commissions  to  fix  boundaries  of  legal  estates,  are  not  of  eourse ;  tfiere 
ei^;hi  to  be  some  equitable  circumstance  for  the  court  to  lay  hold  of.  WAe 
T.  Conycrs,  Eden.  335.    2  Cox,  360. 

4w  All  the  cases  where  the  court  has  entertained  bills  for  establishing 
booHlaries  have  been  where  the  soil  itself  was  in  question,  or  there  might 
hxvebeen  a  multiplicity  of  soita.     Wake  v.  Cooyen,  Eden.  835.  2Cox,S60. 

2.  Agmnst  a  copyholder. 

Upon  ainO  of  the  lord,  a  commission  issued  to  distinguish  copyhold 
within  the  manor,  comprised  in  admittances  produced,  the  last  in  1693, 
fireriiold,  and  compounded  copyholds,  and  to  ascaertain  the  boundaries ; 


vahie  with  so  modi  of  the  oepyhold  hmds  as  cannot  be  distinguished.    The 
Dvfcc  ef  Leeds  ▼.  the  Eari  of  Strafford,  4  Ves.  180. 

3.  In  the  case  of  two  manors. 

Isne  to  try  and  settle  boundaries  of  two  manors  by  a  special  jury,  and 
to  have  a  view.    Lethieullier  v.  Lord  Castlemain,  Dick.  46. 

4.  Against  a  tenant 

1.  Duty  of  the  tenant  to  keep  the  boundaries;  and  the  court  will  aid  the 
revermmer  to  distinguish  them :  and,  if  they  cannot  be  distinguished,  will 
give  him  as  madi  land.    6  Ves.  ^3. 

^  Obligation  of  teioant  to  preserve  boundaries;  and  havioff  permitted 
them  to  be  destroy^  so  that  the  landlord's  land  cannot  be  mstmguished 
from  his  and  restored  specifically*  to  substitute  lands  of  equal  value.  The 
Imd  or  km  vahie  ascertained  by  commission.  Attorney-gen.  v.  FuUertouy 
2  Ves. /b  Beam.  233. 

3.  Cotymisfjon  to  anoertain  and  distinguish  boundaries ;  and  if  not  to  be 
distisgui^ed,  to  set  out  the  vaf ue,  upon  abill  by  a  prebendary  against  lessees 
of  the  prebendal  lands,  also  owners  of  other  lands  within  the  parish,  with 
vhacfa  the  prebendal  lands  had  become  intermixed  and  coofoundpd  by  reason 
of  the  miity  of  possession.    Willis  v.  Parkinson*  2  Mer.  507. 

III.  ra^m 


f 

• 


M  BYE-LAW.  [CkANCERt 

III.  mffsn  a  tmtmimion  to  a0mtato  botitOianrd  \nHl  it  xtfu»^^ 

!•  In  the  case  of  two  manors. 

1.  Bill  to  ascertain  the  boundaries  of  two  manors,  dismissed,  there  being 
no  dispute  as  to  the  soil.    Wake  v.  Conyers,  Eden  SSI.  2  Cox,  S60. 

2.  Bill  by  lord  of  the  manor  of  B.  against  the  lord  of  the  adjoining  manor 
of  I.  (who  was  also  lessee  of  the  manor  of  W.),  and  against  commissioners 
Jiinder  an  act  for  inclosine  lands  within  the  manor  of  I.,  alleging  confusion  of 
boundaries  arising  out  of  the  union  of  possession  of  the  two  manors ;  and 
that  the  defendants  were  preparing,  in  combination  together,  to  set  out  a 
boundary  of  the  manor  of  I.,  which  would  include  lands  belonging  to  the 
manor  of  W. ;  prayed  a  commission  to  set  out  the  land  lying  within,  and 
being  part  and  parcel  of^  the  manor  of  W.  The  answer  of  me  defendant^ 
lord  of  the  manor  of  W.  I.,  set  out  boundaries,  referring  to  perambulations 
made  previous  to  tiie  union  of  possession ;  and  the  lease  having  expired  since 
the  filing  of  the  bill,  and  it  not  being  established  in  evidence  that  there  was 
any  confusion  of  boundaries  occasioned  by  default  or  neglect  of  the  owners 
of  I.^  while  lessees  of  W.,  the  bill  was  dismissed,  with  costs,  as  against  the 
fjomraissioners ;  but  without  costs,  as  against  Uie  other  defendant,  Speer 
v.  Crawter,  2  Mer.  410. 

2.  To  ascertain  the  boundaries  of  two  parishes. 

1.  Bill  will  not  lie  ibr  one  parish  against  another,  to  ascertain  boundaries* 
St.  Luke's  Parish  v.  St.  Leonard's,  1  B.  C.  C.  40. 

2p  On  a  bill  to  settle  .the  boundaries  of  two  parishes,  the  matter  held  to 
be  at  law.    Waring  v.  Hotham,  Dick.  550. 

3*.  A.  conunissioa  to  ascertain  the  boundaries  of  two  rectoriesi  refused* 
3  Anst.801. 

IV.  £)f  tge  mote  of  obtaining. 

All  parties  interested  should  be  brought  before  the  court. 

A  commission  to  settle  .the  boundaries  of  a  parish  or  of  a  manor,  ought 
not  to  be  granted  where  iall  parties  who  may  probably  be  interested  are  not 
before  the  court.    2  Anst.  386. 392. 

V.  £>f  ifft  conuni(i0ioner0« 

The  number  which  the  plaintiff  may  name. 

On  a  bill  by  a  prebendary  against  his  lessees,  for  a  commission  to  ascer- 
tain the  boundaries  of  the  prebendal  lands,  the  prebendary  is  entitled  to 
name  as  many  commissioners  as  his  lessees.  WiUis  v.  Parkinson  and  others. 
Swanst.  9. 


BYE-LAW. 


.  -  •   I    I  • 


L  smtoOif  ttaiitritp  of  bpzAiti^  in  ttm^nt  oFtmtie. 

1.  Distinction  between  charter  and  contract 

2.  DisUnction  between  charter  and  custom. 

3.  -Restnuninff  members  of  the  .same  corporation  from  being 

concerned  in  the  same  trade. 

4.  A  bye-law  of  the  company  of  MThitstable  fishermen. 

II.  Construction  of  bpe4ata)0« 

1.  A  bye-law  of  the  East  India  Company,  requiring  a  dbcovery 
by  answer  to  bill  in  equity. 

I.  90 
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L  mg  ta  tiefeatttitt|iof  iR{K4atD0  in  tmxsdm  of  naUt^  * 

1.  Distinctioii  between  charter  and  contract 

DirtiDdaon  between  charter  and  contract;  that  which  may  Se  the 
nlgect  of  contract  between  the  different  interests  in  apartnerghip,  might  not 
be  good  as  a  bye-law ;  for  instance,  an  agreement  among  the  citizens  of 
Loadon,  who  have  as  extensive  a  power  in  making  bye-laws  as  any  cor* 
poratioiH  not  to  sell,  except  in  the  markets  of  London,  would  be  good, 
tboagh  a  bye-law  to  that  effect  has  been  declared  bad  by  the  legislature*^ 
17  Ves.  jun.  S22. 

S.  Distinction  between  charter  and  custom.     ' 

Bye-law,  eren  in  restraint  of  trade  to  a  certain  extent,  which  would  not 
ksve  been  good  under  the  authority  of  charter,  may  be  good  by  custom. 
17  Ves.  jun.  322.  • 

S.  ResCraining  members  of  the  same  corporation  from  bdng  concerned 

in  the  same  trade. 

No  instance  of  a  bye*law  restraining  the  individual  members  of  the 
oorporation  from  being  concerned,  either  in  any  other  placet  or  within  given 
Bants,  in  the  same  trade.     17  Ves.  jun.  322. 

4.  A  bye-law  of  the  company  of  Whitstable  fisliermen* 

As  to  the  Talidity  of  a  bye-law  oi  the  corporation,  the  company  of 
Wbitslable  fishermen,  that  any  freeman,  engaging  in  any  other  oyster  fishery 
«■  the  coast  of  Kent,  shall  forfeit  10/.,  and  until  payment,  snoold  be  ex- 
dndcd  irom  ail  share  of  the  profits  which  should  in  the  mean  time  be 
divided,  as  if  he  had  wholly  ceased  to  be  a  freeman ;  and  whether  such 
sioo  is  open  to  a  mandamus,  as  a  temporary  disfranchisement,  Qtuere. 
V.  The  Whitstable  Company,  17  Ves.  jun.  S15. 

IL  Cotmmicttoti  of  b{ie4dta)0« 

1.  A  faye-law  of  the  East  India  Company,  requiring  a  discovery  by 

answer  to  bill  in  equity. 

Bye4aw  of  the  East  India  Company  requiring  a  discovery  by  an 
Mswrr  to  a  bUl  in  equity  as  to  transactions,  upon  which  penalties  were 
inpoaedy  confined  to  the  case  of  a  bill  by  the  company.  Paxton  v.  Dou- 
{^16  Ves.  239. 


CANAL  NAVIGATION. 


L  £>f  tgr  itirisiittMtoti  of  nmt»  of  ttiuitp  to  enforce  tfjt  probti 

turn  of>  or  in  i^Iatton  to,  (anal  nat^gotjon  acts. 

1.  Preliminaries  to  their  interference  in  a  case  of  deviation. 

2.  By  compelling  disputants  to  resort  to  the  tribunal  of  the 

commissionerB. 

3.  By  retraining  the  undertdcers  from  proceeding  fiulher  on  a 

offiinds. 


1.  a)f 


4ft  CHAMPERTY.  [Chakckrt 

I«  S>{ttt  littiidiictten of  nmmi of tiiiiicit to ntfitrtr  tb^fvobu 
010110  of,  or  tn  rrlatton  to,  canal  nabigatton  ami. 

!•  PreUminariei  to  their  interference  in  a  case  of  deviation. 

Though  the  court  will-  not  restrain  an  action  of  trespaai  by  a  party, 
through  whose  estate  a  canal  is  cuttins ,  for  deviating  fVom  the  line,  because 
he  has  laid  bv  and  rested  upon  his  legal  rights;  yet,  if  he  files  a  bill  to 
restrain  their  deviating,  and  then  moves  to  cooimit  them,  the  court 'will  not 
do  BOff  without  a  trial  by  a  jury  in  a  dbptited  case,  and  directing  an  issue  at 
law.    Agar  v.  Regent's  Canal  Company,  Cooper,  77. 

2.  By  compelling  disputants  to  resort  to  the  tribunal  of  the  conimis* 

sioners. 

Bqoily  cannot  compel  resort  to  commissionera  apj^nted  under  an  act 
of  parliament,  to  settle  disputes  between  parties  arising  from  a  navigation, 
a  lease  for  years  having  expired,  and  the  landlord  proceeding  to  recover 
possession.    Demurrer  allowed.   Stanhope  v.  Pilkington,  Cooper,  193. 

S.  By  restraining  tbe  uiulertakers  from  proceeding  fiutfaer  on  a  defi- 

aency  of  funds. 

1.  Persons  authorised  by  act  of  parliament  to  cut  a  canal,  if  their  funds 
are  insufficient  for  the  completion  of  the  undertaking,  may,  on  the  prompt 
application  of  the  owner  of  lands  Uirough  which  thev  are  cutting,  be  re- 
strained from  proceeding.    Agar  v.  Resent's  Canal,  Swanst.  250. 

2*  Persons  authorized  by  act  of  paruament  to  cut  a  canal,  and  required 
to  appropriate  certain  sums  for  the  construction  and  maintenance  of  works 
to  protect  a  harbour  in  which  the  canal  was  intended  to  terminatet  not  re^ 
strained  firom  cutting  through  their  own  lands,  at  a  distance  from  the  har- 
bour, in  the  event  of  a  present  insufficiency  of  funds  for  the  completion  of 
the  undertaking*  pendiQg  an  application  to  parUaanent  for  farther  powers  to 
levy  money.    Mayor,  &c.  of  Kmg's  Lynn,  v.  Pemberton,  Swanst.  ^44. 


CERTIORARI. 
3tfi  foon,  attti  in  to^at  routt  tmimable^ 

A  writ  of  certiorari  returnable  in  the  court  whence  it  issues ;  and  it 
must  be  to  return  the  record,  not  the  tenor  of  Uie  bill,  in  the  mayor's  co^rt• 
Woodroffis  V.  Kioaston,  Dick.  33S. 


CHAMPERTY* 


Df  malttttiiatict  attti  t^Mxptttp  in  tftnttaU 

Defined* 

asfiw  trait0«ttotiii  txt  fwtb  00  Mtioiitittag  to  ttwiftttp* 

Assignment  of  part  of  the  subject  of  a  suit  in  the  prize-eourt. 

,  j^f  4|r  juridMttitn  ^f  mmt$  of  ctwQi  te ^mmm^e 
tfnaagvctp* 

They  will  set  ande  a  bond  whidi»  though  not  strictljr  cham- 
perQr,  is  near  it 

I.  »C 
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!•  iK  vutuMMittt  0tit  fftattipcttp  iti  shwtaI^ 

Defined. 
tbimeaaDem  and  champerty.    18  Yes.  jun.  125. 

IL  IB^  txMtattmm  are  6ot&  a0  amoimctng  to  tftrnnj^ttpf 

Alignment  of  part  of  the  subject  of  a  suit  in  the  prize-court. 
AaMmant  to  navj-ageuta  of  part  of  the  subject  of  a  prize-suit,  then 
ie^euSiQgt  void,  amounting  to  champerty ;  viz.  the  unlawful  maintenance  of 
ssait  in  consideration  of  a  bargain  tor  part  of  the  thing,  or  some  profit  out 
if  it;  which  is  not  confined  to  courts  oc  common  hiw.  Stevens  v.  BagwelL 
ISVea.  139. 


IIL  ^  tfie  iutigtrinmn  of  mum  of  cinmtp  in  tbt  matter  of 

ej^attipettiu 

they  will  set  aside  a  bond  which,  though  not  strictly  champerty,  is 

near  it. 

Bond  set  aade  as,   thou^  not  strictly   champerty,  near  it.     18  Ves. 
Jan.  128. 


CHANCERY- 


L  £>t  maitatf  to  (qittfop. 

What  things  ure  considered  in  equity  as  actually  performed. 

IL  dMtp  anft  lalD  cotttca^eet  loitj^  eaej^  oe|^# 

1.  The' sera  of  equity. 

8.  Distinctions  peculiar  to  England ;  widi  the  consequences. 
S.  Distinction  between  the  rules  of  property  at  law  and  in 

equity.  ' 

4.  In  rabtion  to  the  different  modes  of  proo£ 

5.  Of  the  different  rules  idiich  govern  each  in  regard  to  fraud. 
0.  Transactions  void  at  law  may  be  upheld  in  equity. 

IIL  jDf  ^  officer0  of  tit  court  of  cBaticerp^ 

1«  Jurisdiction  of  the  Chancellor  over  the  Master  of  the  Rolls. 

9.  Vide  tit  Chancery  Practice. 


IV.  9§tntUi0  to  tfr  ejrerttde  of  t^  general  /itrt^Ufctiott  of 

COtlCQt  nr  dOliitli* 

1.  An  interest  in  the  applicant 
2m  The  applicant  not  a  volunteer* 

9.  Atttfion^  in  the  oonrt  to  interferei  and  not  merely  die  ad^- 
enoe  or  injustioe. 

V.  -^ptMnbmktt  mttt  tfnti»  of  Hft  eqitiitadb  lueintiicttom 

1.  Establishment  of  the  ridit  at  law. 

9.  'Attempt  to  make  avnmble  property  abrcmd,  liable  ta  the 
demand. 

VI.  fa. 
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TI»  diutitintmn  tf  tmmtt  of  eiiiiitii  map  be  eirrrmKeti  roit:^ 
tnttonallp. 

As  that  the  applicant  shall  do  that  which  otherwise  he  is  not 
compellable  to  perform. 

VII.  3urt0bt(ttott  of  nmtfi  of  rquitp  cotifentb  bp  art  of  tge 

pattit0* 

The  act  of  filing  a  cross-bill. 

VIIL  Bluruaibictiott  of  court0  of  rQuttp  oter  mnmrtf  of  fact^ 

The  rule  which  governs  them  in  deciding  facts  without  a  jury. 

IX.  3[urt0&t(tton  of  courts  of  cqutrp  obtt  txaxwattiom  (og^ 

nt5ablr  at  latot 

1.  Equity  will  act  in  aid  of  a  legal  right 

2.  To  compel  the  conveyance  of  a  l^gal  estate. 

S.  A  legal  defence  does  not  necessarily  oust  equitable  relief 

4.  The  extension  of  the,  legal  has  not  ousted  the  equitable 

jurisdiction. 

5.  From  the  remedy  at  law  beine  ineffectual. 

6.  From  the  remedy  in  equity  bemg  more  s|ieedy  and  effectual. 

7.  From  the  remedy  at  law  being  doubtful  or  difficult. 

8.  From  the  exclusive  power  of  equity  to  give  the  parties  mutual 

advantage. 

9.  From  the  assistance  of  the  former  being  required  on  equitable 

circumstances. 
10.  Whether  confined  by  the  death  or  bankruptcy  of  some  of 

the  parties. 
'11.  Tlie  case  of  the  loss  of  a  deed. 
12.  In  the  case  of  fraud. 
IS.  The  validitv  of  a  will. 

14.  The  case  of  a  demand  cognizable  by  legal  action  of  assumpsit 

or  interest. 

15.  In  •case  of  compensation  sought  for  a  Inreach  of  cotitract. 

16.  Jurisdiction  to  increase  l^al  damages. 

X.  3ud(ttiirtton  of  coutttt  of  equttp  ober  trati0a(notm  cog^ 

nijable  in  ^  (tpiritual  roiut^ 

Equity  will  not  iliterfere. 

XI.  3tirt((tiicttoit  of  (Ottrt0  of  tvxitp  obrr  traintartioitft  cog^ 

msabte  in  tbe  ttmbersittp  nmttf^ 

Equity  will  not  interfere. 

XIL  3[uttfibt(tton  of  (ointis  of  nittttp,  ttt  ej^rhotion,  or  from 
lx&tt0y  of  (Otttt0  of  latof 

1.  ^e  case  of  evidence  for  a  legal  defiance  obtuned  by  bifl, 

and  not  av^able  fitnn  form.. 
9»  The  case  of  a  mortgage  tenn'Otttstaiidingy..lmd  possession 

sought. 

3.  The 
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5.  The  case  of  the  assignment  of  a  chose  in  action.  ' 
4.  To  aid  a  legal  execution  against  trust*property. 

Xm  3|iirt0iitcttpn  of  routtd  of  tqmtpy  in  (ontmng  txtt^^  of 
jtin0)iirtton  bp  tttfirrtor  coutt0» 

1.  Esoess  of  jnrisdiction  by  spiritual  court,  in  proving  an  act 

2.  Hi^  will  relieve  against  the  order  of  conunissioners  of 


^IV«  lontfiitcttott  of  toum  of  eamtp  to  enjoin  or  regulate 

ftw9edii^  upon  indictments. 

IV'  lortittictton  of  courts  of  eqiuttp  o6er  foreignens  anti 
foreign  triin0d(tii!in0« 

1.  Right  of  a  foreign  potentate  to  sue  in  a  court  of  equity. 

2.  Eg  officio  notice  of  a  foreign  government  not  acknowledged 

by  us.  »  ; 

S.  Transactions  between  British  subjects  acting  as  an  inde- 
pendeat  stale,  and  fore%n  states. 

4.  Transactions  concerning  lands  abroad* 

IVL  luntOiiction  of  taum  of  eiqittitp,  in  tftt  tasie  of  fraub^% 

1.  In  the  case  where  the  interests  of  innocent  third  persons  are 

involved. 

2.  Fnuid  vitiates  a  deed,  even  against  innocent  persons. 

3.  Whether  equity,  to  relieve  m>m  frauds  will  dispense  with 

the  provisions  of  an  act  of  parliament. 
4. .  In  cases  of  fraud   intended  for   one,  taking  effect  upon 
another. 

5.  In  cases  of  interests  obtained  through  the  fraud  of  another. 

6.  Force  of  the  circumstance,  that  a  consideraticm  has  been 

ghreo,  to  uphold  transactions  otherwise  void. 

7.  Of  invalidating  a  fraudulentdeed  in  part. 

8.  Of  the  mode  in  which  it  is  usually  exercised. 
9i  Of  ooofinnatioai. 

10.  How  &r  lapse  of  time  will  prevent  their  interposition. 

11.  How  fiir  a  release  of  the  principal  in  the  fraud  will  prevent 

their  interposition. 

12.  fyideooe  of  fraud «— preparation  of  an  instrument  by  the 

par^  himself. 
IS.  Evidence  of  fraud  —  obscurity  and  inaccuracy,  of  a  deed. 
U.  Evidence  of  fraud  —  inadequacy  of  consideration. 

15.  Evicbnce of  fraad ^-rold  age. 

16.  Evidence  of  fraud  -r-  misc^aneous  circumstances^ 

17.  In  the  case  of  an  agent  dealing  as  principal  . 

18.  In  cases  of  fraud  in  sales  by  agents. 

19.  In  the  case  of  the  sale  of  an  annuity  \}y  an  attorney  to  his 

client 
%•  In  case  of  a  grant  from  a  distressed  prisoner  to  his  attorney. 
^OL.VIIL  E  21.  Fraud 
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21.  Fraud  in  an  attorney  acting  for  all  parties. 

22.  In  cases  of  fraudul^t  awards. 

23.  In  the  case  of  a  bequest  prevented  by  a  promise. 

*  24.  In  the  case  of  a  derisee  preventing  a  legacy  being  charged, 
by  promising  payment 
S5»  In  cases  of  leases  nom  the  ward  to  his  late  guardian. 

26.  In  cases  of  frauds  upon  heirs. 

27.  In  case  of  improvident  transactions  by  young  men. 

28.  Incase  of  fraud  by  the  husband  upon  the  wife's  interest. 

29.  Incases  of  fraudulent  judgments. 

dO.  In  cases  of  fraud  upon  jomturing  powers. 
Si.  In  the  case  of  a  lease  obtained  by  fraud. 

32.  In  the  case  of  an  agreement  for  a  lease  fitiudulently  obtained. 

33.  In  case  of  the  delivery  of  a  lease  being  obtained  by  fraud.     , 

34.  In  cases  of  renewals  of  leases  fraudulently  obtained. 

35.  In  case  of  leases  obtained  pendente  Ike. 

36.  In  case  of  suit  pos^xmed  by  promises  beyond  the  period  of 

limitation. 

37.  In  case  of  a  bargdn  with  a  servant  in  fraud  of  his  master. 
•         38.  In  <»««  of  fhiads  on  marriage. 

39.  In  case  of  refroal  after  marriage  toperfimn  a  previous  agree- 

ment to  settle. 

40.  In  the  case  of  a  bond  of  indemnity  against  a  marriaga  aet^ 

dement.  *" 

41.  In  cases  of  fraudulent  misrepresentation.   * 

42.  In  case  of  a  contract  between  child  and  parent  for  an  ap- 

pointment in  his  &vour. 

43.  In  the  case  of  a  partnership. 

44.  In  the  case  of  a  release  from  concealment  of  a  material  &ct. 

->       '  45.  In  the  case  of  the  completion  of  a  recovery  by  the  fraud  of  a 
remainder-man. 
46.  In  cases  of  religious  delusion. 
'         47*  In  cases  of  fraud  in  sales  under  a  decree.  '' 

48.  A  purchaser  with  notice  is  aflfected  by  the  fraud* 

49.  In  the  case  of  fraud  as  to  the  quantity  and  quality  df  goods 

sold. 

50.  In  case  of  tenant  in  fee  being  fraudulently  induced  to  accept  a 

chattel  lease. 

51.  In  the  case  of  purchase  of  the  inheritance  by  tenant  for  life. 

52.  In  cases  of  conveyances  taken  by  tenants  ill  possessicm  from 

adverse  claimants. 

53.  In  the  case  of  a  fraudulent  title. 

54.  In  the  case  of  an  appointment  as  trustee  induced  by  fiwid. 

XVII.  3ttn0titctton  of  tt^vxi»  qf  e^tnty,  in  t$r   twft   of 

1.  Analogy  between  this  jurisdiction  and  that  over  fraud. 

2.  The  jurisdiction  is  peculiarly  equitable. 

^  3.  Essentials  to  the  exercise  of  the  jurisdiction. 

4.  Th^  mode  of  exercising  it  is  by  reforming  the  instrument. 
.  5«  General  rule  upon  the  suljgect  of  mistakes  in  instruments. 
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6.  Misapprehension  of  one's  rights. 

7.  In  the  cise  of  an  annuity  society,  with  a  rate  of  subscription 

inadequate  to  its  object. 

8.  Mistake  in  the  mode  of  attestation* 

9.  Mistake  in  calculating  the  sum  in  a  bond. 

10.  In  the  case  of  a  bond  made  joint,  instead  of  several  iiso. " 

11.  Compromise  founded  in  misconception. 

1%  Mistate  In  not  pnmding  against  the  dhiinito  of  deaths 
IS.  £:q)enditure  upon  an  estate. 

14.  Mistdiea  in  leases. 

15.  Mistake  in  a  Terdict. 

16.  Mistakes  in  wills. 

XVni.  3nrj0titrtton  of  rotntsi  of  rqittttp  to  niobtfp  tDtimn  m 

ttttWMMfi* 

By  limiting  thdr  extent  as  securities. 

XIX.  laniftnmott  of  coutt0  of  ttitatp  to  orter  tDttttnt  itu 
ftttmtttttst  to  bf  Iiriitetf ti  up* 

1.  It  is  inyested  with  such  jurisdiction. 

2.  Ksdnction  between  directmg  an  instrument  to  be  delivered 

np,  and  making  it  effectual. 

5.  It  wOl  not  be  exercised  merely  because  the  instrument  would 

not  be  specifically  enforced. 
4.  In  &e  case  where  the  rights  of  innocent  third  persons  have 

intervened. 
£.  A  voluntary  deed. 

6.  Instruments  obtained  under  a  misconception  of  right. 

7.  Instruments  obtained  through  ignorance  and  nusrepresent- 

atic^. 

8.  Instruments  obtained  under  mutual  ignorance. 

9.  Instruments  ^ven  in  state  of  intoxication. 

10.  Instrument  improvidendy  obtained. 

11.  Instruments  obtained  through  undue  influence. 

12.  Instruments  obtained' throuc^h  an  abuse  of  confidence. 
13.'  Instruments  founded  on  inadequate  consideration. 

14.  In  the  case  where  the  instrument  is  legally  defective. 

15.  A  void  decree.  , 

16.  Instruments  ccmtrary  to  public  policy. 

17.  Instruments  become  impossible  to  be  fulfilled. 

18.  In  the  case  of  foi^ged  instruments. 

19.  A  foraed  will. 

20.  Of  ordering  a  re-conveyance  to  the  fevoured  party. 

SU  Coaseqneiil  (&ectiaa  thereon  for  repayment  of  it^xmey  paid 
under. 

^^  liaimawn  of  tuttm  at  tquttp  ixt  tf»  tatie  tt  ttt  rd{fd  of 
iDCttttit  ixifittunuMfi* 

!•  Its  original. 

2.  The  Ic^  has  not  superseded  die  equitable  jurisdiction. 

3.  GcBvru  rule  apon  the  subject. 

4.  In  the  case  of  an  instrumait  delivered  up  through  ignorance. 

£  2  5.  lu 


^  CHANCERY.  [CMAMCEtr 

5.  In  the  case  of  negociable  instruments. 
'    6.'  Peculiar  jurisdiction  in  case  of  a  negociable  instrument 

7.  In  case  of  a  note  cut  into  two  parts  and  one  lost* 

8.  Against  sureties. 

XXL  ^mUMttion  of  tointft  of  tqmtp  to  ttltrUe  agalfuft  a 

Im  Dbtincdon  between  penalties  by  contract  and  by  statute. 

2.  Forfeiture  under  a  bye-law. 

S.  Forfeiture  from  non-payment  of  government  loan. 

4.  A  penalty  designed  to  secure  money. 

5.  Forfeiture  of  lease  by  breach  of  covenant. 

6.  Forfeiture  by  breach  of  conditions  in  law. 

XXII.  luruibtcHon  of  toum  of  rqtittii  in  tddtion  to  |ier0onal 

r6aml0. 

To  compel  a  specific  delivery. 

XXIII.  Sluttsititctton  of  courts  of  tqintp  in  telatton  to  tmrer^ 

tanttp  of  balue. 

In  the  valuation  of  reversionary  uncertain  interests. 

XXIV.  3|itrt0trittton  of  roiittis  of  e^ttttp  tn  relatton  to  ntattertr 

of  prise* 

To  determine  whether  a  particular  ship  was  part  of  a  parti- 
cular squadron. 

XXV.  |uri£itiictton  of  toumi  of  equitp  in  mt0reiraneou0  tasitft, 

1.  To  aid  the  omission  of  a  defence  at  law. 

2.  In  the  case  of  acquiescence  in  a  defective  title. 

3.  In  the  case  between  an  executor  and  one  entitled  under  the  will. 

4.  Jurisdiction  to  prevent  the  operation  of  a  fine,  in  the  case  of 

suppr^sion  of  deeds.  '    . 

5.  On  the  grounds  of  public  policy. 

6.  Remainder-man  suffering  money  to  be  laid  out,  and  then 

impeaching  the  title. 

7.  On  the  ground  that  a  trustee  will  not  allow  his  name  to  be 

used. 

8.  To  compel  the  transfer  of  a  cesHd  que  trust's  aliquot  share. 

9.  Another  case* 


I.  ^i  majrtnus  in  ttiuitp. 

What  things  ore  considered  in  equity  as  acMially  perfcmned. 

Nothing  is  looked  upon  in  equity  as  done,  but  what  ought  to  have  been 
done,  not  what  might  have  been  done.    Burgess  v.  Wheate,  Eden,  186. 

II.  (Cquttp  ano  lato  contratrttti  tDitfi  ta^  ntfftv, 

1.  Theasra  of  equity. 

1.  Equity  in  England    is   ad  old  as  Bracton.      Burgesa  v.   Wheae, 
Eden,  19i.  :. 

2.  Dis- 
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2«  Distiiictioiis  peculiar  to  En^^d;  with  their  consequences. 

I>iitinctioQ  in  the  administration  of  law  and  equity  in  this  country  by 
diflerent  courts ;  and  consequences  of  that  distinction.    6  Ves.  S9. 

5.  l>istiiicdon  between  the  rules  of  proper^  at.  law  and  in  equi^. 

A  mle  of  property  in  equity  is  not  therefore  to  be  adopted  at  law :  the 
courts  in  some  respects  proceeding  upon  different. principles:  courts  of 
eqnityy  for  instance,  not  allowing  a  single  witness^  unless  supported  by  ctr- 
ramsrancca,  to  prerail  against  a  positive  denial  by  the  answer.    6  Ves.  183* 

4.  In  relation  to  the  difierent  modes  of  proof. 

Distinction  of  l^al  and  equitable  jurisdictions  upon  the  same  subject, 
with  reference  to  the  difierent  modes  of  proof.  Ball  v.  Oliver)  2  Ves^  ic 
Bcam-lia 

5.  Of  the  diflferent  rules  which  govern  each  in  regard  to  fraud. 

1.  Distinction  between  legal  and  eouitable  jurisdiction  upon  fraud,  which 
aft  law  must  be  proved,  not  presumea;  and  the  equitable  jurisdiction  may 
be  exercised  upon  an  instrument  unduly  obtained,  where  a  court  of  law 
could  not  enter  into  the  question.     18  Yes.  jun.  483. 

2.  Vide  etiam,  8  Ves.  283.     X  V.  &  B.  98. 

6.  Transactions  void  at  law  may  be  upheld  in  equity. 
Inatrament,  though  void  at  law,  may  be  sustained  in  equity.    18  Ves.  Jim. 


III.  £>f  tge  nf&xttti  of  ttt  court  of  tffontttp. 

Jurisdiction  of  the  chancellor  over  the  master  of  the  rolls. 
It  is  not  competent  to   the  lord  chancellor  to  order  the  roaster  to 
review  a  report  confirmed  and  followed  by  a  decree  of  the  master  of 'the 
roDa,  containing  consequential  directions,  while  that  decree  stands.    Ex  parte 
Turner;  Turner  v.  Metcalf«    Swanst.  154. 

IV.  6)i0etmdl0  to  tj^  mttifft  of  tge  gemtal  juriiitncdoit  of 

toitit0  of  tqtiitp. 

1.  An  interest  in  the  applicant. 

Hie  court  will  not  interfere  even  to  secure  the.  fund,  upon  the  appli- 
cation cl*  a  person  who  does  not  shew  any  interest.  Brown  v.  Dunbridge, 
2  B.  a  C.  321. 

2.  The  applicant  not  a  volunteer. 

!•  A  court  of  equity  does  not  interfere  for  volunteers.    Ves.  275. 
2.  Tenant  in  tail  prevented  from  completing  a  recovery  by  the  fraud  of  $ 
whose  wife  is  entitled  in  remainder.    Relief  in  equity ;  treating  the 
even  in  &vour  of  aTolunteer,  as  if  the  recovery  had  been  sufiered. 
11  Ves.  639. 

S.  A  grant  from  a  distressed  man  in  prison  for  debt,  to  his  attorney,  set 
ande  as  naudulent  in  favour  of  children,  though  deriving  as  volunteers,  yet 
baviDg  as  lair  a  claim  to  be  relieved  against  fraud,  as  the  heir  at  law. 
¥Jkatet  v.  O'Brien*  2  B.  and  B.  214. 

3.  Antfaori^  in  the  court  to  interfere^  and  not  merely  the  existeace 

of  mjustice. 

In  order  to  found  a  title  to  relief  in  equity,  it  is  not  sufficient  to  shew 
dut  inJQSCice  has  been  done':  it  must  be  shewn  that  the  court  is  Warranted 
•o  fliefffiere,  and  equity  is  not  warranted  to  interfere,  on  the  jpround  that 
an  ■HcoBscicntions  verdict  has  been  had  at  law  against  plaintiff,  if  it  was 
raaytttut  to  him  to  have  laid  that  ground  before  a  court  of  law.  ^^teman 
^.  Wiloep  1  Sch.  &  Lef.  201.  204. 

E  3  V.  IPff- 
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I.  Establishment  of  the  right  at  law, 

1.  Bill  to  4)6  quieted  in  the  possession  of  a  mill,  and  that  defepdants  inaj 
pull  down  works  above  it,  and  be  restrained  ft-om  erectine  others;  de- 
murresy  because  plaintiff  had  not  established  his  right  i|t  law,  allowed. 
Weller  v.  Smeaton,  1  B.  C.  C.  572. 

2»  Where  the  whole  of  a  case  rests  on  the  validity  of  a  lease  of  tithes»  and 
of  a  notice  to  determine  it,  equity  will  not  interfere  till  those  poiata  are  set- 
tled at  lanr.    Bousher  ▼•  Morgan,  2  Anst..  4(H. 

2.  Attempt  ta  make  availiible  property  abrofidy  liaUe.  to  the  demand* 

The  platntiflT's  testator's  property  being  confiscated  in  America  (sub*r 
ject  to  his  debts),  a  creditor  there  ought  to  apply  to  make  that  property 
available  to  the  payment  of  his  debts,  before  he  sues  the  debtor  here. 
Wright  V.  Nutt,  S  B.C.C.  326.    Vide  in  Ut.  Debtor  and  Creditor. 

YI.  Hnndlriction  of  tnuct»  of  ttimtp  map  br  tmti$ftt  u^n^ 

As,  that  the  applicant  shall  do  that  which  otherwise  he  is  not  com- 
,  pellable  to  perfonn. 

There  are  man^  cases  in  which  a  court  of  equity  will  not  hateH^  in 
favour  of  a  plaintiff,  except  upon  terms  which  could  not  be  directly  en« 
forced  against  him  in  the  chaiader  of  a  defendant.  FUdes  v.  Hooker,  2 
Mer.  427.  ^ 

VII.  $jmi9tn^n  of  vmm  of  eQuttp  conftrrrb  bp  act  of  tfit 

The  act  of  filing  a  cross-bill. 

Filing  a  cross-bill  prevents  any  objection  to  the  jurisdiction*  Burgesa 
V.  Wheate,  Eden,  190. 

vni.  Sfurisiliictioit  of  routtss  of  ^ititp  o&er  mattery  of  facn 

The  rule  which  governs  them  in  deciding  facts  without  a  jniy. 

Jurisdiction  in  equity  to  try  questions  of  fact  without  the  aid  of  a  jury> 
to  be  exercised  by  a  sound  discretion.    3  Ves.&  Beam.  42. 

IX.  KurtfiDicnoit  of  courts  of  eqmtp  odtr  tron^octtoitti  t»Qms^ 

able  at  Iate« 

1.  Equity  will  act  in  aid  of  a  legal  right. 

1.  Account  would  be  decreed  upon  a  bill  on  a  mere  right  of  entry,  if 
the  defendant  admitted  the  title  and  receipt  of  the  rents  and,  profits.  2 
Yes.  128. 

2.  Bill  by  the  bailiff  of  the  city  of  London,  entitled  under  a  grant  of 
Edw.  6.  of  the  execution  and  return  of  all  process  in  the  borough  of  South- 
wark,  against  the  sheriff  of  Surrey  for  an  account  of  the  fees,  dismisaed* 
Lewis  V.  Sutton,  5  Yes.  683. 

3.  Upon  a  bill  by  the  deputy  meters  of  oysters  at  Billingsgate,  appointed 
by  the- city  of  London,  the  aUowance  daimed  for  meteage,  &q.  of  the  car- 
goes brought  to  market  being  established  as  reasonable  by  the  verdict  iq>oa 
an  issue,  an  account^  and  payment  of  the  arrears  was  decreed.  Milboum  ▼• 
Fisher,  5  Yes.  685.  n. 

2.  Te 
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2.  To  oompd  tbe  ooBveymce  of  a  I^;al  estate.  f 

Denrarrer  allowed  to  a  bill  for  a  conveyance,  the  estates  being  legal* 
Bot  equitable  ones.    Thong  v.  Bedford,  1  B.  C.  C.  SI  3. 

S»  A  l^gal  defence  does  not  necessarily  oust  equitable  telief. 

I.  It  does  not  follow  of  course,  that  becanse  a  pldntiff  has  a  defence  at 
law,  he  cannot  come  into  a  court  of  equity  for  relief.  Campbell  v.  French,' 
SCox,  366- 

'  2.  A  bill  in  equity  lies  to  have  a  policy  of  insurance  delivered  up  as 
ftrdninifp  although  the  discovery  obtained  Would  be  a  defence  at  law* 
ftcBcb  r.  Coanelly,  S  Anst.  454. 

4.  The  extension  of  the  l^al  has  not  ousted  the  equitable  jurisdiction. 

1.  The  extension  of  the  jurisdiction  of  the  courts  of  law  in  modern  times: 
to  cases,  that  formerly  were  subjects  bf  equitable  jurisdiction  exclusively,- 
hat  not  destroyed  the  jurisdiction  of  courts  of  equity.    7  Ves.  2f9; 

&  Extension  of  legal  Jurisdiction  to  subjects  formerly  not  dealt  with  at 

r,  marriage-brocage,  for  instance.    18  Ves.  jun.  483. 

5.  From  the  remedy  at  law  being  ineffectual. 

In  cases  where  effectual  cognizance  cannot  be  taken  at  law,  equity 
interferes;  as,  in  complicated  accounts.  So,  where  a  verdict  is  obtained 
by  fiand,  or  where  a  party  at  law  has  poss3stied  himself  improperly  of  some- 
thng  wherdiy  he  has  aa  unconscientious  adv»tage.    1  Sch.  &  Le£.  d0i5.  ~ 

♦ 

6.  Frcxn  the  remedy  in  equity  being  more  speedy  and  effectual. 

1.  Adioii  i^n  damage  from  a  wilful,  fraudulent  misrepresentation  ? 
tboagh  by  a  person  having  no  privity.  Concurrent  jurisdiction  in  Qqul^y  ^ 
where  the  law  cannot  give  so  speedy  and  effectual  relief.     13  Yes.  1^3. 

7*  From  the  remedy  at  law  being  doubtful  or  difficult. 

Where  there  may  be  remedy  by  law,  yet,  if  doubtful  or  difficult,^  equity 
win  hold  jurisdiction.    Weymouth  v.  Boyer,  I  Ves.  417. 

5.  Fmm  the  exclusive  power  of  equity  to  give  the  parties  mutual 

advantages. 

A  plaintiff  in  a  suit  may  have  a  I'emedy  in  a  court  of  equity,  concur, 
leoily  with  a  right  to  sue  die  defendant  at  law,  where  the  former  court  can 
give  ibe  parties  mutual  advantages  not  in  the  power  of  the  latter.  Davies 
▼.  Dodd,  4  Price,  176. 

Sl  FRxn  the  assistance  of  the  former  being  required  on  equitable 

circamstances. 

B91  for  a  legal  demand  retained,  with  liberty  to  bring  an  acdon ;  the 
aaHsCance  of  the  court  being  required  on  equitable  circumstances*  Stevens 
r.Frmtd^  2  Ves.  519. 

10.  Whellier  confisrred  by  the  death  or  bankruptcy  of  some  of  the  parties. 

1.  Bin  will  not  lie  against  several  for  a  mere  legal  demand,  on  accouht  of 
the  death  or  bankruptcy  of  some  of  the  parties.    Hoare  v.  Contencter, 

1B.C.C.  27. 

2.  A  qnestion  srising  in  equity,  that  prevents  the  assertion  of  a  legal 
l%ht,  doea  not  alter  the  tribunal.  Therefore  the  court  will  not  determine 
a  qafsticm  i^  partnership  in  the  event  of  a  bankruptcjf  any  mo^e  than  ot 
fach,  or  than  it  woulo  determine  a  claim  as  heir,  without  a  trial  at  law, 
aloa  perfect/jr  aatiafied ;  though  the  evidence  is  all  in  support  of  the  claim, 
ne  court  expressed  great  doubt  whether,  the  stock  in  trade  being  in  the 

of  ibe  tMDUtrupt  solely,  the  claim  of  partnership  could  be  sus-* 

E  4  tained 
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taioM  vpiH  the  sttHttte  21  James  1.  c.  19*  s.  I0»  11.     BinfordV.  Dommett, 

11.  The  case  of  the  loss  of  a  deed. 

Though  a  coart  of  law  will  permit  a  plaintiff  to  declare  upon  a  lost 
bond,  tluit  does  not  oust  the  jurisdiction  of  this  court.  Atkinson  v.  Leonard^ 
3  B.  C.  C.  218. 

12.  In  the  case  of  firaud. 

1.  Courts  of  equity  hare  a  concurrent  jurisdiction  with  courts  of  law  ii^ 
cases  of  fraud,  and  therefore  a  demurrer  for  want  of  equity  wiU  not  lie  to  a 
bill  praying  relief  against  a  fraudulent  policy  of  insurance.  SoMreiby 
V.  Wanler,  2  Cox,  268. 

2.  Bill  not  sustained,  upon  the  ground  of  fraud  or  mistake,  the  relief  being 
in  the  nature  of  damages,  the  subject  of  an  action ;  and,  the  charges  of 
fraud  not  being  proved,  the  bill  was  dismissed  with  costs.  Clifford  ▼.  Brooke, 
13  Yes.  131. 

13.  The  validity  of  a  will. 

A  court  of  equity  has  no  jurisdiction  to  determine  on  the  validity  of 
a  will  either  of  real  or  personal  property.    Jones  v.  Jones,  3  Mer.  162. 

14.  The  case  of  a  demand  cognizable  by  legal  action  of  assumpsit 

or  in  tort. 

If  a  plaintiff  in  equity  might  proceed  at  law  for  that  which  he  demands 
by  his  bill,  either  by  an  action  or.  assumpiii  or  by  on  action  for  the  tort,  the 
bill  may  be  demurred  to,  if  it  be  in  the  nature  of  an  action  for  the  tort.  But 
if  in  nature  of  assumpsit^  defendant  may  plead  his  bankruptcy  and  cer- 
tificate.   De  Tastet  v.  Walter,  1  Buck,  153. 

15.  In  case  of  compensation  sought  for  a  breach  of  contract 

Equity  cannot  relieve  by  decreeing  compensation  for  non-performance 
of  an  agreement ;  such  relief  must  be  sought  at  law.      Sch.  &  Lef.  25. 

16.  Jurisdiction  to  increase  l^al  damages. 

Upon  equity' reserved,  the  court  refused  to  increase  damages,  on  sug- 
gestion that  interest  was  omitted  at  law  through  mistake,  on  the  supposition 
that  it  would  be  given  in  equity.    Stevens  v.  rhied,  2  Ves.  519. 

X.  SfudtilttcttQit  of  C0urt0  of  eqnitp  otor  traitdacttoiui  cognis^ 

able  tn  tfft  diimtttal  (otnt. 

Equi^  will  not  interfere. 

Tlie  question  in  tho  cause  being  between  persons  in  their  ecclesiastical 
capacity,  chancery  would  not  interfere,  but  lefl'it  to  the  ecclesiastical  court> 
as  being  the  proper  court  to  determine  it.    Clare  Hall  v.  Orwin,  Dick.  457* 

XL  fudfttittjott  of  roiirtis  of  tqjaitp  otirr  traiuiacttamr  (O0tti5< 

able  in  tge  tmiter^ttp  nmtsi* 

Equi^  will  not  interfere. 

TThe  claim  of  the  university  of  Oxfordi  of  a  suit  in  chaficery  allowed. 
Edwards  v.  Denni8on>  1  Dick.  139. 


XII.  Ju0 
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XII.  tuciginxtUm  of  cottmi  of  tvaitpy  in  nt\v»wxy  or  tarn 

lKftct0,  of  COItttd  of  IdtDf 

1.  Tlie  case  of  evidence  for  a  legal  defence  obtained  by  bill,  and  not 

available  from  form. 

On  a  bill  to  obtain  etrideDce  for  a  defence  at  law,  when  the  evidence 
Eied,  the  court  cannot  proceed  to  give  relief,  although  the  party 
have  the  effect  of  the  evidence  at  law,  from  objections  of  form. 
Lee  V.  Shoulbred,  1  Anst.  83. 

9«  Tiftecaseof  a  mortgage  term  outstanding,  and  possession  sought. 

A  mortgage  term  outstanding  will  bac  an  ejc^ctment  at  law  even  be- 
tween heir  and  devisee  claiming  subject  to  the  charge ;  the  only  remedy, 
tbere&rey  is  in  a  court  of  equity.    Barnes  v.  Crow,  4  B.  C*  C.  2<  , 

3.  The  case  of  the  assignment  of  a  chose  in  action. 

A.  by  marriage  settlement,  coveniknts  for  payment,  within  four  years,  to 
the  tmstees,  of  a  sum  of  4O0OL,  the  dividends  whereof,  and  of  other  funds 
thereby  settled,  are  made  payable  to  himself  for  life.    He  afterwards  ob- 
tBBS  a  pension  from  government,  by  warrant  of  the  treasury,  made  payable 
to  lum  and  his  assigns  by  the  treasurer  of  the  navy,  out  of  a  certain  fund, 
dofiDg  the  life  of  the  grantee.    A.  subsequently  absconds,  being  largely  in- 
debted to  the  crown,  and  not  having  paid  the  iOOOi.  according  to  the  cove- 
aaaC  in  his  settlement ;  and  upon  his  departure  the  pension  is  withdrawn  by 
order  of  oooncfl,  and  the  trustees  of  the  settlement  stop  the  payment  of  the 
lividenda  of  the  other  funds  to  which  he  was  entitled  for  hfe  under  the 
settkmeot.     A.  having  granted  annuities,  secured  by  assignment  of  his  pen- 
oflii  and  of  these  dividends,  on  a  bill  by  the  annuitants  against  the  treasurer 
of  the  navy  and  the  attorney-general,  for  recovery  of  what  was  in  the 
haads  of  the  former  on  account  of  the  pension,  and  against  the  trustees  of 
the  settlement  for  dividends  accrued  since  A.'s  departure ;  held,  as  to  the 
first,  that  equity  had  no  jurisdiction ;  and^  as  to  the  second,  that  the  trustees, 
who  had  no  notice  of  the  assignment,  were  entitled  to  retain  the  dividends 
ia  satasfiiction  of  the  covenant ;  and  the  biU  was  therefore  dismissed  against 
an  the  defendants.     Priddy  v.  Rose,  S  Mer.  86.  —  The  equity  of  the  trus- 
tees was  to  stop  the  dividends,  not  only  immediately  on  failure  of  perform- 
ance of  the  covenant,  but  at  any  time  after  at  their  discretion.  Ibid.    Qikere, 
whether  the  pension  from  government  in  this  case  is  assignable  within  the 
policy  of  the  law.    Qfuere  also  as  to  the  right  of  the  crown  to  retain  the 
peanoo  in  discharge  of  a  debt  due  from  the  grantee  in  a  different  capacity 
from  that  in  which  it  was  granted  hinu    Priddy  v.  Rose,  3  Mer.  86. 

4.  To  aid  a  legal  executicm  against  trust-property. 

Equity  caimot  assist  a  legal  execution,  so  as  to  reach  money  in  the 
ado  of  a  trustee*    Cailland  v.  Estwick,  2  Anst.  381. 


XIII.  fnritftiiftion  of  tntxm  of  ntitttp  in  cotcecttttg  tttm  of 

lurtdlrttttoti  bp  tn&rtor  uaxm* 

1.  Excess  of  jurisdiction  by  spiritual  court,  in  proving  an  act  inter  vivos. 

Courts  of  law  and  equity  supervise  the  acts  of  the  spiritual  court  when 
thqr  are  incidental  to  their  own  determinations,  and  therefore  if  they 
prove  an  act  inter  vivos^  they  will  consider  it  as  void,  as  much  as  if  that 
court  had   proved    a  will    relative    to   lands    only.     Pigott  v.  J' Anson, 

\Eda^469. 

2.  They 
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2.  They  will  relieve  against  the  c»der  of  commissioners  of  sewers.     • 

Demurrer  to  bill  for  relief  against  an  order  of  the  commissiohen  oF 
sewersy  overruled.    Box  v.  Allen,  Diet.  49. 
»  , 

XIV.  3[urt0t»i(ttim  of  mmg  of  eqiuttp  to  enioto  or  regulatt 

bgdl  {iiromlifttg^f 

Proceedings  upon  indictments. 

No  general   jurisdiction'  in  equity  to  enjoin  or  regulate   proceedings 
upon  indictments ;  but  circumstances  may  give  it ;  as,  where  prosecuted  by"^ 
relators  in  an  information^  or  plaintifisy  they  are  subject  to  contrdi  by  order 
personally  affecting  them,  but  not  the  defendants.    18  Yes.  }un.  220. 

XV.  Bimifitrittim  of  roitrtjs  of  tq}xitp  ofirr  fomgrnrsi  ant    . 

foreign  trantiftctton^* 

1.  Right  of  a  foreign  potentate  to  sue  in  a  court  of  equity. 

Q.  Whether  a  foreign  sorereign  can  sue  in  a  municipal  court  of  this  coun-* 
try.    S  Yes.  431. 

.2.  JSr  ^Scio  notice  of  a  finreign  government  not  acknowledged  by  us.  ' 

A  judicial  court  cannot  take  notice  of  a  foreiffn  govemmenty  not  ac- 
knoimdged  by  the  government  of  the  country,  in  mmich  that  court  sits ;  and 
the  fact  of  acknowledgment  is  matter  of  public  notoriety.  City  of  Berne  v. 
The  Bank,  9  Yes.  847. 

S.  Transactions  between  British  subjects  acting  as  an  independent 

state,  and  foreign  states^ 

1.  Political  treaties  between  a  foreign  state  and  subjects  of  the  crown  of 
Great  Britain,  acting  as  an  independent  state  under  powers  granted  by 
charter  and  act  of  parliament,  are  not  a  subiect  of  municipal  jurisdiction^ 
therefore  a  bill  founded  on  such  treaties  by  the  Nabob  of  Arcot  against  the 
East  India  Company  was  dismissed.  Nabob  of  the  Camatic  v.  East  India 
Company,  2  Yes.  56. 

2.  A  bill  in  this  court  cannot  be  maintained  by  a  sovereign  prince  in  India 
against  the  East  India  Company,  for  an  account  of  monies,  &c.  paid  in  con- 
sequence of  treaties,  in  the  nature  of  fcederal  conventions  for  the  protection 
of  their  respective  territories.  Nabob  of  Arcot  v.  East  India  Company, 
4  B.  C»  C.  189. 

\  S.  BUI  by  Nabob  of  the  Camatic  v.  East  India  Company,  for  discovery 
and  account  of  rents  and  pro6t8  of  his  territories  while  in  their  possession,  as, 
security  for  debt;  and  for  the  balance,  submitting  to  pay  it,  if  against  him. 
Plea,  that  by  divers  charters,  &c.  and  statutes  concerning  them,  defendants 
have  sole  pnvilege  of  triKting  to  India,  and  a  right  to  send  men,  ships,  Stc. 
and  to  conunission  officers  to  continue,  or  make  peace  and  war,  &c«  for  their 
advantage,  with  any  natives  not  christians :  that  plaintiff  is  a  native  sove- 
reign, not  a  christian:  that  all  tlie  transactions  in  the  bill  passed  betweea 
him  as  such  sovereign  and  defendants  in  exercise  of  their  privilegeit ;  mxA 
related  to  matters  transacted  between  them  with  regard  to  peace  and  war, 
and  security  and  defence  of  their  respective  possessions ;  and  therefore  are 
not  cognizable  in  this  or  any  municipal  court.  I^ea  over-ruled ;  and  having 
been  once  amended,  farther  time  refused ;  and  defendants  compelled  to  an- 
swer immediately.    Nabob  of  the  Camatic  v.,£.  I.  Company,  1  Yes.  371. 

4.  Transactions  concerning  lands  abroad. 

1.  Regularly  all  questions  of  title  to  land  in  the  colonies  are  to  be  de* 

cidedy 
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dded,  in  the  first  instance^  b^  oourts  of  local  judicatore,  ftrom  which  an 
appeal  liea  to  the  king  in  council.  Attorney  genend  v.  Stewart,  2  Men  143. 

2.  AUmvaDce  in  respect  of  advances  fbr  supplies  to  a  West  India  estate 
\j  penensy  acting  as  oonagnees  under  a  r^ular  appointment,  but  with  per- 
miasioB  of  the  owners,  or  by  one  tenant  in  common ;  if  not  upon  the  ground 
efliea  by  the  colonial  law  or  usa^e,  upon  the  nature  of  the  subject,  reauir- 
ii^  expeo^ture ;  as  in  the  case  ofmines,  allum  works,  &c.  distinguished  rrom 
a  neve  hunded  estate  in  this  country*     Scott  ▼.  Nesbitt,  14  Ves.  438. 

S*  This  oouit  having  jurisdiction  in  personam  upon  equity  arising  out  of 
tnaaactiaiis  concerning  lands  abroad,  particularly  if  in  the  British  domi- 
iwMiB,  a  ptttchaser  of  an  estate  in  the  West  Indies  by  a  creditor  under  his 
own  execution  was,  upon  the  circumstances,  held  only  a  security  for  the 
debt,  the  expenees  of  the  proceeding,  and  incumbrances  paid  bv  him,  with 
ioteresl;  and  aubjeet  thereto  a  re-conveyance  was  decreed.  Lord  Cran- 
stewB  T.  Johnstoa,  S  Vea.  170. 

•4.  Juriadicdon  upon  a  contract  concerning  an  estate  in  a  colony.  But 
the  quealicm  upon  the  construction  of  the  contract,  for  a  security  by  way  of 
■Mftgage,  having  been  before  a  court  of  competent  jurisdiction  in  the 
celooy.  ud  a  foreclosure  and  judicial  sale  directed,  the  allegations  of  fraud 
nereiy  general,  and  denied,  an  injunction  was  refused,  white  v.  Hally 
12  Yea.  921. 

XVL  3[im0tii(tton  of  twxti  of  diuttp  tn  tin  iw»  of  fraitH* 

1.  In  the  case  where  the  interests  of  innocent  third  persons  are  involved. 

fielief  against  a  fraud  by  preventing  a  recovery ;  affecting  the  interests 
of  thud  peraona»  not  parties  in  the  fraud.    14  Ves.  290. 

2*  Fraud  vitiates  a  deed,  even  against  ianocent  persons^ 

A  deed  obtained  by  fraud  is  bad  in  toto^  thoueh  innocent  persons  are 
*  m  it.    Davidson  v.  Russel,  Dick.  761.  vide  Dick.  84. 


3b  Whether  equity,  to  relieve  from  fraud,   will  dispeiiae  with  the 

provisions  of  an  act  of  parliament. 

How  ftr  in  a  case  of  frauds  the  provisions  of  the  annuity  act  might  be 
^i^iywAi^  withy  not  as  against  the  grantor  but  against  his  creditors,  Quare. 
Ex  parte  Wright,  1  Rose,  808. 

4.  In  cases  of  fraud  intended  for  one  taking  effect  upon  another. 

1.  Relief  agmnst  fraiid  intended  against  one  person,  taking  effect  upon 
another;  and  the  save  principle  prevails  in  trespass  and  criminal  cases. 
13  Vea.  1S2, 

2.  Whether  a  party,  acting  upon  the  faith  of  a  representation,  not  to  hm 
or  with  ^  riew  to  deceive  him^  but  to  a  third  person,  would  be  entitled  to 
rdief  against  the  person  making  it,  QtuBr€.     18  Ves.  jun.  504. 

5.  In  cases  of  interests  obtained  through  the  fraiid  of  another. 

latcrcats  obtained  through  the  fraud  of  another  person  cannot  be  main- 
14  Ves.  289* 


6.  Focce  of  the  circumstance^  that  a  consideration  has  been  given,  to 

uphold  transactions  otherwise  void. 

No  part  of  a  fraudulent  a^eement  can  be  supported  except  where  a 
csootideration  has  been  given,  in  consequence  of  which  the  parties  cannot 
be  replaced  in  the  same  situation  in  which  they  stood  before.  Daubeny 
V.  Cockbum,  1  Met.  643. 

7.  Of 
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7.  Of  invalidating  a  fraudulent  deed  in  part 

A.  having  an  estate  in  fee  of  BfiOOl.  a  year,  and  being  tenant  for  life 
without  impeachment  of  waste  of  another  estate  o£5fiO0l.  a  year,  with  the 
reversion  in  fee  after  an  estate  in  tail  male  in  B.  his  only  son  by  a  former 
marriage^  became  indebted  by  mortgage,  annuities,  and  otherwise,  to  the 
amount  of  near  100,000/.  A.  and  B.  jomed  in  conveying  both  estates  to  trus- 
tees, upon  trust  by  sale  or  mortgage,  sale  of  timber,  or  by  rents  and  profits, 
to  pay  d^bts,  and  to  apply  so  much  of  the  rents  and  profits  of  what  should 
remain  unsold,  as  should  seem  meet  to  them,  as  a  sinking  fund,  and  to  pay 
the  residue  to  A.  and  to  settle  the  remaining  trust-estates,  subject  to  an 
annuity  of  1,000/.  to  B.  for  the  joint  lives  of  him  and  A.  upon  A.  for  life 
without  impeachment  of  waste,  with  power  to  lease  for  21  years  only ;  re- 
mainder to  trustees  to  preserve,  &c. ;  remainder,  subject  to  a  jointure  to-  the 
wife  of  A.  and  portions  for  children  by  her,  to  the  joint  appointment  of  A^ 
and  B. ;  in  default  thereof  to  the  appointment  of  B.  survivmg ;  in  default 
thereof  to  B.  in  tail  male;  remainder  to  the  other  sons  of  A.  in  tail  male; 
remainder  to  B.  in  tail ;  remainder  to  the  daughters  of  A.  in  tail,  with  cross 
remainders ;  remainder  to  B.  in  fee,  with  powers  of  leasing  and  full  powers 
of  management  in  the  trustees,  and  a  provision  for  the  appointment  of  new 
Itrustees,  as  vacancies  should  happen.  The  trustees  raised  50,000/.  by  mort- 
gage of  the  settled  estate,  which  they  applied  to  the  debts ;  and  they  paid 
1,500/.  a  year  to  A.  and  1 ,000/.  a  year  to  B.  from  the  date  of  the  settlement. 
Upon  thd  bill  of  A.  to  set  aside  the  deed,  except  the  trust  for  thte  debts, 
upon  a  general  charge  of  fraud,  misapprehension,  and  misrepresentation^  or 
to  contri^  the  management  of  the  trust,  and  for  an  account  against  the  trus- 
tees, the  court  held,  Ist,  that  the  deed  could  not  be  set  aside  partially  for 
fraud ;  nor  under  this  bill  totally ;  for  then  thq  prior  estates  in  the  settled 
estate  must  be  revested  clear  of  incumbrances,  A.  being  under  covenant  to 
exonerate ;  and  the  mortgagees,  who  must  either  consent  to  change  their 
securities,  or  be  paid,  were  not  parties ;  2dly,  that  general  charges  of  fraud 
required  no  answer,  and  could  not  support  a  decree ;  that  upon  the  evidence 
there  was  no  fraud  or  mistake ;  and  that  B.'s  joining  to  subject  the  settled 
estate,  was  sufficient  consideration;  Sdly,  that  the  court  would  not  interfere 
with  die  trustees,  there  being  no  misbehaviour ;  and  that  the  payment  of  the 
annuity  to  B.  was  good.  The  bill,  therefore,  was  dismissed  with  costs ;  and 
the  trustees  having  been  always  ready  to  account,  the  court  refused  to  retain 
it  for  that  purpose ;  but  without  prejudice  to  a  bill  for  that  only«  Middleton 
V.  Lord  Kenyon,  2  Ves.  391. 

8.  Of  the  mode  in  which  it  is  usually  exercised. 

In  ordinary  cases  oif  fraud,  equity  undoes  the  whole  transaction,  and 
replaces  tlie  parties  in  their  former  situation.  Daubeny  v.  Cockbum, 
1  Mer.  644. 

9.  Of  confif matron. 

1 .  To  a  bill  charging  fraud,  confirmation  and  length  of  time  not  a  ground 
of  demurrer.     Earl  ofDeloraine'v.  Browne*  S  B.  C.  C.  6SS. 

2.  An  agent  employed  to  sell  a  reversionary  legacy,  buys  it  in  the  name 
of  another,  afterwards  Sells  it  to  the  legatee,  for  a  bpnd  payable  after  the 
death  of  his  father,  and  then  obtains  a  money-bond :  the  transaction  is  frau- 
dulent, and  the  giving  the  last  bond,  and  paying  interest,  no  confirmation. 
Crowe  v.  Ballard,  3  B.  C.  C  117. 

3.  A  reversionary  grant  from  a  person  in  the  situation  of  an  expectant 
heir,  made  thirty-four  years,  and  confirmed  by  a  subsequent  deed,  was  set 
aside ;  being  obtained  by  fraud  and  imposition ;  the  pwcty  confirming  being 
ignorant  of  nis  rights;  andth^  length  of  time  satisfactorily  accounted  for* 
Roche  v.  O^Brien,  I  Ball  &  Beatty,  330. 

10.  How 
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10.  How  fiu:  lapse  of  time  will  prevent  th^  interposition. 

1.  Fraud,  howetrer  lonff  committed,  may,  under  particular  circumstances, 
be  relieved  against  in  equity,  if  it  be  clearly  and  distinctly  .proved ;  and  if  the 
pcnooa  entiued  to  inresligate  it  have  pursued  their  remedy  with  due  dili- 
gcBce  after  the  discoverv  uereof ;  but  nothing  short  of  the  fullest  satisfaction 
that  fraud  dkl  exist,  and  the  most  diliffent  pursuit  of  the  demand,  will  war- 
mt  the  <x>urt  in  making  a  decree.  Underwood  v.  Lord  Courtown,  2  Sch. 
ALeHSG. 

%,  Ceoveyance  of  a  reversionary  interest  from  an  uncle  to  a  nephew, 
under  drcumatances  of  gross  inadequacy  of  price  and  alleged  fraud,  at- 
tempted to  be  set  aside  uler  forty  years ;  but  held  to  be  supported  by  the 
consideration  of  natural  love  and  aroction,  inserted  in  the  witnessing  part  of 
the  deed,  although  not  expressed  in.  the  recital.  Whalley  v.  Whatley,  1 
Mer.  456. 

5-  Qpuere^  as  to  the  effect  of  length  of  time  in  such  a  case  operating  by 
way  of  eridence.    Whalley  v.  Whalley,  1  Mer.  486. 

4w  Vide  1  B.  &  6.  S30.  SB.C.C.  633.  4B.C.  C.  125. 

5.  Court  of  equity  will  not  relieve  against  purchasers  of  a  term  from 
executor  or  administrator,  after  length  of  possession,  even  under  suspicion 
of  fraud.     Andrew  v.  Wrigley,  4  B.  C.  C.  125. 

11.  How  fiir  a  release  of  the  principal  in  the  fraud  will  prevent  their 

interposition.  , 

If  the  plaintiff  releases  the  principal  in  a  fraud,  he  cannot  proceed 
against  those  who  would  be  secondarily  liable.  Tliompson  t.  Harrison, 
2B.C.C.  164. 

12.  Evidence  of  fittud  —  preparation  of  an  instrument  by  the  party 

himself. 

Where  an  instrument  is  prepared  by  the  party  himself,  who  seeliB  the 
benefit  of  it;  this  alone  is  sufficient  to  raise  a  strong  suspidon  of  fraud: 
2  Sco«  A  L«ei«  503. 


15.  Evidence  of  fraud — obscurity  and  inaccuracy  of  a  deed. 

From  the  obscurity  and  inaccuracy  of  a  deed,  fraud  and  inadequacy 
of  conaideration  will  not,  after  the  death  of  the  parties,  be  presumed  wheii 
not  prored :  therefore,  a  bill  by  mortgager  to  set  aside  a  deed,  executed  by 
Ura  and  the  mortgagee,  of  the  mortgaged  premises,  excepting  a  part  the 
■KMtg^ee  had  with  the  pririt}*  of  the  mortgager  agreed  to  assign  to  ano- 
ther, which  the  purchaser  covenanted  to  ratify,  dismissed.  M'Namara 
V.  Bfowne,  2  B.  &  B.  1. 

14.  Evidence  of  fraud — inadequacy  of  consideration. 

1«  Inadequate  consideration  a  badge  of  fraud.  Gwynne  v.  Heaton, 
1  B.  C.  C.  1. 

2.  loadeauacy  of  price,  a  badge  of  fraud,  upon  which  a  contraf  t  shall  be 
•ei  aside.    Heathcote  v.  Paignon,  2  B.  C.  C.  167. 

%.  Efect  of  inadequacy  of  consideration  towards  constituting '  fraud. 
12TCS.S7S. 

4b  Iiuideqiia<nr  of  consideration,  though  not  of  itself  a  sufficient  ground 
for  setting  asioe  a  contracti  is,  when  gross,  toong  evidence '  of  frtiud. 
13¥eo.IOS. 

5.  QvtffVy  as  to  the  effect  of  gross  inadequacy  ot  price,  as  evidence  of 
~     Whalley  v.  WhaUey,  1  Mer.  i9S* 


€.  A  pordioae  of  an  estate  at  a  halfpenn;^  a  yard,-  when  the  vendee  knew 

~  of  die  real  value,  is  mudulent,  and  void  in  equity. 


that  not  to  be  one-^Morth 
Dcnev.Eastmn,  1  Anst.  64. 
7.  Vide  10  Ves.  209. 

15.  Evidence 
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15.  Evidence  (^  finttd  *-^  old  age. 

Old  age  alone  not  a  sufficient  ground  to  presume  impdaition.  L^is 
V.  Pead.  1  Yea.  19. 

16.  Evidence  of  fraud  ^—  miaceUaneous  drcuinataticea. 

Marriage  aectlement  of  personal  property  in  general  terma,  "  all  mo- 
niesi  debts,  bills,  bonds,  noCea/'  Ac*  No  inference  of  fraud  from  the  can- 
cellation, during  the  treaty,  upon  a  fair  moral  consideration,  of  a  note,  the 
only  instrument  of  that  description ;  the  marriage  not  taldntf  place  apoti  a 
representation  of  the  particufarB  or  amount.  De  ManneviOe  v.  Cfoaqiton 
1  Yes.  A  Beam.  354. 


!?•  In  th^  caae  of  an  agent  dealing  as  principal. 

Lord  I.  dealt  for  an  annuity  with  C,  who  treated  /or  Lord  I.'s  son 
(which  was  unknown  to  Lord  I.)  This  Is  not  a  fraud  to  vitiate  the  tnuisac- 
tion.    Imham  V.  Child,  IB.CC.  92. 

IB*.  In  cases  of  fraud  in  sales  by  agents. 
ITide  S  B.  C.  C.  117. 

19.  In  the  case  of  the  sale  of  an  annuity  by  an  attorney  to  his  client. 

Sale  of  an  annuity  by  an  attorney  to  his  client  set  aside  under  the  cir- 
cumstances.    Gibson  v.  Jeyes,  6  Yes.  266. 

SO.  In  case  of  a  grant  from  a  distressed  prisoner  to  his  attorney. 

A  lease  obtained  pendente  lUcf  set  aside.  Falkner  v.  O'Brien,  2  B«  &  B. 
SU. 

21.  Fraud  in  an  attorney  acting  for  all  parties. 

It  b  a  sufficient  ground  for  the  interference  of  equity^  that  a  person  en- 
trusted to  act  as  attorney  for  all  parties^  abuses  the  confidence  plaoMl  in 
him.    Costigan  v.  Hastier,  2  Sch.  &  Lef..l65. 

22.  In  caaes  of  frauduleiit  awaids* 

Bill  shewmg,  that  a  judgment  at  law  was  Obtained  against  eonsci^ce 
br  conoealment,  would  opea  it.  So^  an  award  would  be  opened  in  equity^ 
if*^  impeached  upon  equttaUe  amtterf  as  coacealmeBty  notwithataadmg  a 
chmse  that  it  should  be  final.    2  Yes*  135^. 

23.  In  the  case  of  a  bequest  prevented  by  a  pronise. 

Relief  upon  fraud  in  not  performing  a  promise,  rdying  on  whidi  the 
testator  forbore  to  bequeath.    2  Yes.  &  Beam.  262. 

24.  In  the  case  of  a  devisee  preventing  a  legacy  being  charged  by  pro- 
mising payment 

Devisee,  preventing  the  testator  from  charging  a  legacy  by  undertaking 
to  pay  it,  bound  in  equity,  though  not  at  law.    11  Yea.  69§. 

25.  In  cases  of  leases  from  the  ward  to  his  late  guardiaB. 

Leases  obtaiiied  by  aiv  uncle  frdm  hia  nephew,  but  )uit  eoae  of  age^ 
and  to  whom  he  had  been  guardiati  and  agent,  set  aside-;  beinff  made  at 
undervalue,  and  other  considerations,  than  the  reserved  rent>  being  held 
ottty  ftnr  whipb  no  secarity  w«tf  given.  Daiwson  v.  Mttsey,  Bttl!  ft  Beal^,  A  9. 

26.  In  cases  of  fraud  upoxv  heirs. 

Gift  obtained  from  am  hetr  at  hnr^  .igpcrana  of  his  rigkis,  by  one  who 
undertook  to  support  him  in  obtaining  possessionr  of  his  iBttilf\i  set  amde 
under  the  circumstances.    Strachan  v.  Brander,  1  £dtn»  d09. 

27.  In 
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27.  In  case  of  imprcmdent  transactions  by  young  men. 

Inprimdent  young  men  relieved  against  bonds  and  judgments,  ex- 
eenled  by  them  through  fraud  on  repaying  the  money  really  and  bonAJid6 
advanced  to  them.  Waller  ▼•  Dalt,  Dick.  8 ;  1  Eq.  Abr.  90. ;  1  C.C.  276.  \ 
Fbdlk,  C.  A.  9B5. 

S8.  In  case  of  firand  by  the  husband  upon  the  wife's  interest 

Agreement  on  marriage  to  settle  stock  and  other  property  of  the'wife 
to  the  use  of  the  wife  ;  husband  having  by  fraud  made  her  transfer  the  stock 
toUrn,  decreed  iqpon  a  bill  of  performance  to  transfer  tlie  stock  and  assin  , 
the  rest  under  the  direction  of  the  master  to  trustees  for  her  use,  who  should 
receive  the  dividends  due  and  to  become  due  till  the  transfer  and  assignment. 
Casts  CO  account  of  the  fraud.    Lampert  v.  Lampert,  1  Yes.  21. 

29.  In  cases  of  fraudulent  judgment 
Yide  2  Vea,  1S5. 

90.  In  cases  of  firaud  upon  jointuring  powers.  ' 

Power  of  jointuring  executed  in  favour  of  a  wife,  but  with  an  agree- 
ment that  the  wife  should  only  receive  a  part  as  an  annuity  for  her  own  be- 
nefit, and  that  the  residue  should  be  applied  to  thepayment  of  the  husband's 
debts.  Held,  a  fraud  upon  the  power,  and  the  execution  set  aside,  excepi 
so  fiv  aa  related  to  the  annuity,  the  bill  containing  a  submission  to  pay  it, 
and  only  seeking  relief  against  the  other  objects  of  the  appointment  Aleyn 
V.  Bdchier,  1  Eden,  1S2. 

51.  In  the -case  of  a  lease  obtained  by  firaud. 

A  lease  souffht  to  be  set  aside  as  having  been  obtained  by  surprise  and 
firaud;  but  under  the  circumstances  the  bill  dismissed.  Smyth  v.  Smyth, 
2  Mad.  IS. 

i 

32.  In  the  case  of  an  agreement  for  a  lease  fraudulently  obtained. 

BOl  for  KieciGic  performance^  of  tm  agreement  to  ^rant  a  lease  to  the 
pbintiff  would,  on  evidence  of  his  fraud,  misrejiresentation,  and  insolvency, 
tera  been  dismissed  with  costs»  if  not  coropromisedi  Willingham  v.  Joyce, 
3Ye8.168. 

33.  In  case  of  the  delivery  of  a  lease  b^g  obtained  by  fraud. 

F^and  ia  obtaining  delivery  of  a  lease,  the  execution  of  whfch  was  obtained 
haa^fiiet  afects  it  eoually'as  if  used  to  obtain  the  executions  delivery 
it  a  lease.    1  Yes.  208. 


34.  In  cases  of  renewals  of  leases  ftandulently  obtained. 

A  tenant  having,  by  collusion  with  the  steward  of  tfte  landlord,  obtamed  a 
renewal  of  a  lease  for  fives,  as  if  one  only  had  drmped,  and  two  w^re  ex- 
chaa^eed,  when  in  fiict  two  lives  had  faHen,  decreeo  to  pay  the  vahie  of  the 
two  lives ;  and  he  dmll  not  have  the  option  of  deKveriiu|  up  tnenew,  and  abid- 
kf  by  his  fbrmer  lease.  Earl  of  Abingdon  v.  Butler,  2  Cox,  260, 3  B.  C.  C.  1 12. 

35.  Incase  of  leases  iiotB^n/cA pendente lUe^ 

Tide2B.&B.214. 


96.  In  ease  of  suit  postpMod  by  promises  beyond  the  period  of 

.  limitatioKi. 

T#  pwtvant  by  promisM  a  smt  being  instituted,  until  a  claim  is  barred  by 
the  statute  of  Sanations,  ia  a  fraud.    1  Ball  4r  Beatty,  17& 
.      .  37.  In 
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37.  In  case  of  a  bargain  with  a  servant,  in  fraud  of  his  master. 

Servant  taking  by  collusion  more  than  belongs  to  his  office,  must  account : 
so  must  a  stranger  upon  a  bargain  with  a  servant,  which  is  a  fraud  on  the 
master.    1  Ves.  289. 

38.  In  cases  of  frauds  on  marriage. 
In  cases  of  frauds  on  marriage,  though  the  husband  be  a  party  to  such 
fraud,  yet  his  interest  cannot  be  affected,  if  either  a  wife  or  child  (who  is 
an  object  of  such  settlement)  be  living.    Thompson  v.  Harrison,  1  Cox,  34<5« 

39.  In  case  of  refusal  after  marriage  to  perform  a  previous  agreement 

to  settle. 

Refusal  after  marriage  to  perform  a  previous  agreement  to  settle,  is  a 
fraud,  against  which  equity  will  relieve*  1  Ves.  109. 

40.  In  the  case  of  a  bond  of  indenmi^  against  a  marriage  settlement. 

Settlement  of  a  jointure  by  a  father  upon  the  marriage  of  his  son.  Bond 
of  indemnity,  of  the  same  date,  by  the  son  to  the  father,  void,  as  a  fraud 
upon  the  contract.    Palmer  v.  Neave.     11  Ves.  165. 

41.  In  cases  of  fraudulent  misrepre^ntation. 

1.  An  old  head  of  equity,  that  if  a  representation  is  made  to  a  man,  going 
to  deal  on  the  faith  of  it  in  a  ipatter  of  interest,  the  person  making  the 
representation,  knowing  it  false>  shall  make  it  good ;  and  the  jurisdiction 
assumed  by  courts  of  law  in  such  cases  will  not  prevent  relief  in  equity. 
6  Ves.  182. 

£.  If  the  intention  is  fraudulent,  though  not  pointing  exactly  to  the  object 
accomplished,  yet  the  party  is  bound.    6  Ves.  192l 

3.  Defendant  having  represented,  that  A.,  one  of  the  plaintiffii,  owed  him 
nothing,  to  the  agent  of  B.  the  other  plaintiff,  whose  daughter  A.  was  about , 
to  marry,  shall  not  recover  against  the  other  plaintiff  who  was  indebted. 
Neville  v.  Wilkinson,  1  B.  C.  C.  543. 

4.  Creditor^  at  the  desire  of  his  debtor,  about  to  marry,  gives  in  a  false 
account  of  his  demand  to  the  father  of  the  intended  wife :  after  the  marriage 
the  creditor  is  bound  even  as  against  the  debtor.    3  Ves.  461. 

5.  QtuBrCf  whether  the  wilful  concealment  by  a  creditor  of  his  debt  (other- 
wise good)  from  the  parent  of  a  woman  upon  a  treaty  of  marriage  between 
her  and  the  debtor,  is  alone  sufficient  to  vitiate  the  debt.  Scott  v.  Scott, 
1  Cox,  366.  - 

6.  A.  having  charged  his  estates  by  mortgages  and  other  incumbrances  to 
a  very  lar^e  amount,  appointed  B.  to  be  his  steward  or  receiver  of  all  his 
estates,  with  verbal  directions  to  pay  the  interest  to  the  mortgagees,  and  to^ 
pay  over  the  surplus  of  the  rents  to  himself.  On  the  making  a  fifth  mort« 
gage»  A.  by  deed  i^pointed  B.  receiver  of  the  estates  comprised  in  that 
mortgage  in  trust  to  xeep  down  the  interest  of  that  mortgage,  and  to  pay 
over  the  residue  of  the  rents  to  himself.  A.  afterwards  granted  several  an- 
nuities, which  he  charged  on  all  the  mortgaged  premises,  and  demised  the 
same  to  a  trustee,  for  securing  the  said  annuities  in  manner  therein  men- 
tioned, and  subject  thereto  to  permit  A.  to  receive  the  surplus  for  his  oWa 
benefit.  At  the  time  of  granting  these  annuities,  A.  represented  the  estates 
to  be  free  from  all  incumbrances.  On  a  bill  filed  by  the  annuitants  against 
A.  and  B.  (without  making  any  of  the  prior  incumbrancers  parties)  the 
court  will  r^tcain  B.  frpm  paying  over,  any  part  of  the  rents  to  A.,  and  will 
appoint  a'  receiver,  without  prejudice'  to  the  prior'  mortgagees  taking  pos- 
session.   Dalmer  v.  Dashwood,  2  Cox,  378. 

7.  Consequences  of  permitting  an  action  fortm  injury  sustained  by  giving 
credit  upon  a  false  representation  by  the  defendant.    6  Ves.  186. 

.  •       '  42.  In 
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4£.  In  case  of  a  contract  between  child  and  parent  for  an  {^pointment 

in  his  favour. 

Eqoitj  will  relieve  against  a  contract  entered  into  by  a  child  with  a 
pmnt,  for  an  appointment  from  him ;  and  a  purchaser  from  the  parent, 
with  notice  of  the  fraud,  will  be  affected  with  it.  Palmer  v.  Wheeler,  2  B. 
&B.9Q. 

43.  In  the  case  of  a  partnership. 

1.  A  partner  after  the  partnership  ceased,  gave  a  joint  note.  Bill  filed  to 
strike  oot  the  plaintifTs  (the  former  partner's)  name ;  the  bill  retained 
iwa  year,  and  a  trial  had ;  at  which  the  plaintiff  at  law,  could  not  prove 
tlie  partnership,  and  was  nonsuited ;  yet  chancellor  refused  to  decree  tlie 
laneto  be  erased.     Ryan  v.  Mackmath,  3  B.  C.  C.  IS. 

1  One  partner  retired ;  the  others  continued  in  partnership,  and  failed ; 
io  tbe  interval  large  sums  were  paid  to  him  who  retired,  in  respect .  of  a 
Uaocedue  to  him  on  account;  under  the  bill  of  the  assignees  of  the  last 
|«tBershi{f,  upon  circumstances  of  fraud,  an  account  was  decreed  against 
tbe  partaer  who  retired,  with  respect  to  the  period  of  the  last  jtartnership, 
aad  refused  as  to  the  previous  time.    Anderson  v.  Maltby,  2  Ves.  24i. 

1  Iq  a  case  where  an  attorney  has  prevailed  upon  a  young  man,  about 
td  be  admitted,  to  becoiiie  his  partner  in  business  for  a  certain  term,  and  to. 
pijbim  as  a  consideration^  a  considerable  sum  of  money,  a  part  to  be  paid 
«fl the  execution  of  the  articles,  and  the  remainder  by  yearly  instalments; 
if  daring  the  term  the  attorney  sue  out,  in  character  of  petitioning  creditor, 
s  coonmssion  of  bankruptcy  against  tl^e  person  iso  having  become  hia 
pvtoer,  whereby  on  .his  being  declared  bankrupt,  the  partnership  ia  ne- 
ceoaiilj  dissolved,  the  court  will  not  only  not  permit  him  to  sue  for  the 
ivtalneiits  accruing  due  afler wards,  but  will  order  him  to  refund  the  money 
tlresdr  received  by  him  in  consideration  of  the  partnership,  except  as  far 
tt  shdi  he  commensurate  with  the  period  of  the  actual  duration  of  such 
pBitwr^tp ;  so  also,  if  the  attorney  has  himself  since  become  bankrupt,  and 
2^pees  have  been  chosen.     Haniil  v.  Stokes,  4  Price,  161. ;  Dan.  20. 

44.  In  the  case  of  ai  release  from  concealment  of  a  material  fact 

C«neealiDent  of  a  material  fact  is  a  sufficient  ground  for  equity  to^  avoid 
1  release  obtained  by  the  person  whose  duty  it  was  to  make  the  disclosure. 
Bwles  V.  Stewart,  1  Sch.  &  Lef.  209.  227. 

♦5«  In  the  case  of  the  completion  of  a  recovery  by  the  fraud  of  a  re- 
mainder-man. 
Vide  1 1  Ves.  639. 

46.  In  cases  of  religious  delusion. 

Gfint  ef  an  annuity  fraudulently  obtained  by  a  person  having  a  spiritual 
^^nodency  over  a  woman,  who  was  under  state  of  religious  delusion,  set 
^  upon  principles  of  public  policy.  Norton  v.  ReHv^  2  Eden.  286. 
I  Collect,  jun.  458. 

47.  In  cases  of  fraud  m  sales  under  a  decree. 

^  declared  ^  be  made  subject  to  the  trusts  of  testator^s  will,  where, 
^^  a  decree  that  his  real  estate  ^which  was  devised  in  strict  settlement* 
''■^  to  debts)  should  be  sold,  the  sale  had  been  cfiected  by  collusion 
^^^^Nn  the  creditors  and  tenants  for  life.      Manaton  v.  Moleswortbi 

48.  A  purchaser  with  notice  is  affected  by  thefraiid. 

Gviiiia  iQ  reversion^  obtained  by  an  agent  and  trustee  from  his  employers 

^ceatdqtu  trusts,  by  fraud  and  misrepresentation)  afterwards  assigned  for 
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valuable  coiitideratum  to  a  purchaser  having  notice  of  the  facts,  and  nature 
of  the  title,  set  aside.  Dunbar  ▼.  Tredennick,  2  B.  ft  B.  S04.  A  convev- 
ance  taken  after  the  grants,  the  fiduciary  rdadons  still  existing,  and  the 
grantor  ignorant  of  his  rights,  is  a  continuation  of  the  firaud,  and  not  a  con- 
firmation.   Dunbar  v.  Tredennick,  2  B.  &  B.  S(H. 

49.  In  the  case  of  fraud  as  to  the  quantity  and  qnali^  of  goods  sold. 

Bill  alledging  fraud  as  to  quantity  and  quality  of  goods  sold,  not  disco- 
vered till  they  were  exported  to  America ;  that  they  were  sold  in  conse- 
quence at  a  loss ;  and  the  plaintiff  being  threatened  with  an  action,  paid  the 
original  price  according  to  the  contract,  under  a  protest,  that  he  would  seek 
relief  in  equity ;  and  praying  an  account  and  payment  in  respect  of  the 
loss,  and  a  commission  to  America.  Demurrer  idlowed.  Kemp  v.  Pryor, 
7  Ves.  287. 

60.  In  case  of  tenant  in  fee  bein^  fraudulently  induced  to  aocq>C  a 

chattel  lease. 

If  A.  having  in  fee  simple,  be  induced  by  fraud  to  accept  a  chattel  lease, 
whether  equity  will  control  the  setting  up  such  lease  to  the  prejudice  of  A., 
if  induced  to  do  so  through  mere  ignorance,  Q^uere.  Saunders  v.  Lord 
Annesley,  2  Sch.  &Lef.  101. 

5K  In  the  case  of  purchase  of  the  inheritance  by  tenant  for  life. 

Purchase  of  the  inheritance  by  tenant  for  life,  though  liable  to  objectiooy 
not  to  be  impeached  on  general  principles.    9  Ves.  52. 

52.  In  cases  of  ccmveyances  taken  by  tenants  in  possession  fit>m  adverse 

claimants. 

Party  in  possession  under  the  title  of  A.,  taking  a  conveyance,  thougb 
for  valuable  consideration,  from  one  who  claims  under  a  title  adverse 
to  that  of  A.,  is  guilty  of  covin,  which  would  avoid  the  transaction  at  law. 
Underwood  v.  Lord  Courtown,  2  Sch.  Sc  Lef.  64. 

53.  In  the  case  of  a  fiuudnlent  title. 

In  giving  relief  against  a  fraudulent  title,  equity  will  reimburse  the  party 
in  possession  for  penqanent  improvements.    I  BaU  &  Beatty,  444. 

54.  In  the  case  of  an  appointment  as  trustee  induced  by  fraud. 

Securities  obtained  from  a  married  woman,  having  property  settled  to 
her  separate  use  by  a  creditor  of  her  husband,  who,  bv  suppressing  that  (act, 
procured  himself  to  be  appointed  one  of  the  trustees,  his  co*trustee  not  bein^ 
a  party  to  the  transactipn ;  account  of  separate  property  not  farther  back 
than  the  husband's  death  ;  having  lived  together.  Dalbiac  v.  Dalbiac^ 
16  Ves.  116. 

XVII.  Bltinlltiiction  of  tmm  of  eqitiitp  tn  ^e  tm  of  mnsta&e^ 

An  omission  in  an  agreement  by  mistake  stands  upon  the  same  ground  as 
an  omission  by  fraud.    1  Ves.  &  Beam.  168. 

XVIII.  3in;i0tn(tton  of  num  of  equitp  in  tge  cajate  of  tmtita&e^ 

1.  Analogy  between  this  jurisdiction,  and  that  over  fraud. 

1.  It  is  not  necessary  to  shew  even  legal  fraud  on  eveiy  occasion  of  seek- 
ing relief  in  equity;  and  a  mere  mistake  will  sometimes  be  sufficient* 
Hitchcock  V.  Giddings,  4  Price,  135. 

2.  Vide  IV.&B.  168. 

2.  I1ie 
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2.  The  jurisdiction  is  peculiarly  equitable. 
To  rectify  mistakes  is  the  peculiar  province  of  the  court  of  chancery. 

3*  Elssentials  to  the  exercise  of  the  jurisdiction. 

Equity  cannot  relieve  against  a  mistake,  unless  compoDsation  can  be  made 
iat  the  injury  sustained  by  it*     1  Ball  &  Beatty,  293. 

4.  The  mode  of  exercising  it  is  by  reforming  the  instrument. 

Where  an  instrument  is  incorrect  in  a  matter  that  demonstrates  fraud>  the 
cooit  will  generally  set  it  aside  :  if  the  incorrectness  arises  from  pure  mis- 
take, from  ignorance,  or  from  accident,  the  instrument  may  be  reformed. 
2  Sdu  &  Lef.  502. 

5.  G^ieral  role  upoh  the  subject  of  mistakes  in  instruments. 

1.  Tbougfa  a  formal  mistake  in  a  deed  may  be  rectified  by  articles  of 
liich  it  purports  to  be  an  execution,  essential  additions  cannot  be  made  to 

a  coDTejraace  from  articles,  of  which  it  does  not  purport  to  be  an  execu- 
tioo ;  nor  can  the  transaction  be  rescinded  by  the  court.  Mosely  v.  Virgin, 
3yes.I84. 

2.  The  court  will  reform  a  deed,  entered  into  under  a  previous  agree- 
ment, by  ordering  a  fresh  conveyance  to  be  executed,  from  which  a  cove- 
nnt,  complained  of  as  not  being  the  intention  of  the  covenantor  at  the  time 
sf  the  agreement,  or  inserted  therein,  will  be  directed,  to  be  expunged : 
akhoc^h  such  covenant  was  introduced  by  the  attorney  of  the  covenantor 
ibot  widuMit  his  express  authority),  on  its  being  shewn  that  the  party 
had  DoC  considered  himself  liable  to  such  covenant,  when  he  enterea  into 
the  agreement.     Uob  and  another  v.  Butterwick,  2  Price,  190. 

6.  Misapprehension  of  one's  rights. 

A  party  acquiescing  and  receiving  money  under  a  misapprehension  of  his 
r^^hts,  not  bound  by  it ;  as  in  the  case  of  a  contract  for  a  disputed  title,  or 
the  compromise  of  a  litigated  right.    Blenherhassett  v.  Day,  2  B/&  B.  128. 

T.  Id  the  case  of  an  annuity-society,  with  a  rate  of  subscription  inade- 
quate to  its  object. 

Society  for  raising  an  annuity  fund  for  the  members ;  the  rate  of  subscript 
1  l»eing  too  low,  though  the  subsisting  fund  was  equal  to  the  annuities 
1  iMjrable,  and  no  adequate  remedy  b]f'  the  articles,  inquiries  were  di- 
_.jedt  1st,  to  ascertain  the  state  of  the  society,  the  defects  of  the  plan,&c.; 
9d,  to  provide  a  remedy,  viz.  by  additional  subscription,  adequate  to  the 
object,  by  Frying  tiie  arrears,  and  providing  for  the  present  and  future 
'-'         Fearce  v.  Piper,  17  Ves.  jun. 
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8.  Mistake  in  the  mode  of  attestation. 

A  poirer  to  be  executed  by  deed  attested  by  three  witnesses,  is  executed 
m  ooosideraiion  of  marriage  by  deed  attested  by  two  witnesses  only.  This 
delect  in  the  execution  of  the  power  shall  be  supplied.  Wade  v.  Paget, 
I  B*  C«  C*  2^S» 

9»  Mistake  in  calculating  the  sum  in  a  bond. 

A  bond  hamng  been  given  fbr  a  certain  sum,  which  was  calculated  to  be 
the  amoimt  of  a  residue  of  a  personal  estate,  it  turns  out  th6  same  is  mis- 
odcaiated ;  bill  to  have  the  bond  considered  as  a  Security  only  for  the  real 
■m.  ilttmioed*      Burt  ▼•  Barlow,  3  B.  C.  C.  ^51. 
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10.  In  the  case  of  a  bond  made  joint,  instead  of  several  also. 

1.  Mistake  by  making  a  bond  joint  only,  instead  of  joint  and  sereral, 
rectified  in  equity  and  bankruptcy.    10  Ves.  227. 

2.  Ground  of  the  case  of  a  bond,  b^  mistake  joint  only,  instead  of  joint 
and  several ;  the  relief  upon  the  intention.    9  Ves.  125. 

11.  Compromise  founded  in  misconception. 

Executor  having,  under  a  misconception  of  a  will  at  the  trial  of  an  issue 
upon  a  debt,  entered  into  an  improper  compromise  with  the  creditor,  ex- 
pressly subject  to  the  approbation  of  the  court,  was  permitted  to  try  the 
issue,  paying  the  costs.    Legh  v.  Holloway,  8  Ves.  213. 

12.  Mistake  in  not  providing  against  the  chance  of  death. 

Under  a  contract  for  sale  at  a  price  to  be  fixed  by  an  award  within  a 
limited  time  durine  the  lives  of  the  parties,  the  death  of  one  is  not  an 
accident  against  which  the  court  will  relieve.    17  Ves.  jun.  2'^1. 

13.  Expenditure  upon  an  estate. 

Equity  from  expenditure  upon  another's  estate  through  inadvertence  or 
mistake ;  that  person  seeing  it,  and  not  interfering.     12  Yes.  85. 

14.  Mistakes  in  leases. 

1.  A  lease  deliberately  executed,  cannot  be  set  aside  on  the  grounds  of 
mistake^  from  omitting  a  covenant  of  a  general  warranty ;  such  not  con- 
stituting part  of  the  agreement  of  the  parties.  Legge  v.  Croker,  1  Ball 
&  Beatty,  506. 

2.  A  lease  deliberately  executed,  cannot  be  set  aside  on^  account  of  an 
unfounded  (though  justifiable)  assertion  of  the  lessor  pending  the  treaty ; 
there  being  no  wilful  misrepresentation  by  him.  Legge  v.  Croker,  1  Ball 
&  Beatty,  506. 

3.  Where  a  lease  had  been  granted  with  a  covenant  for  renewal,  and  also 
the  deputation  of  a  keepership,  with  a  memorandum  to  renew  concurrently 
with  the  lea^e ;  and  upon  renewal,  a  few  days  before  the  expiration  of  the 
term,  the  renewed  deputation  had  been  bv  mistake  made  for  the  residue  of 
the  old  instead  of  for  the  new  term  :  Held,  that  the  mistake  ought  to  be 
rectified ;  and  though  there  was  a  covenant  in  the  lease  not  to  assign,  yet 
as  that  covenant  would  not  at  law  have  prevented  an  underletting,  the  ^axne 
relief  was  given  to  an  under-tenant,  as  the  origintd  lessee  would  have  been 
entitled  to.    Jalabert  v.  Duke  of  Chandos,  1  Eden,  372. 

15.  Mistake  in  a  verdict. 
Relief  where  tliere  is  a  mistake  in  a  verdict.  Greames  v.  Stritho,  Dick.  469. 

16.  Mistake  in  wills. 

1«  Mistake  in  a  will  corrected  upon  the  clear  intention  appearing  on  the 
whole  will.     Phillips  v.  Chamberlaine,  4  Ves.  51. 

2.  Where  testator  means  for  a  valuable  or  meritorious  consideration  to 
create  a  charge,  which  by  law  he  cannot,  equity  will  aid  the  intention,  and 
even  supply  a  defect,  as  the  want  of  a  surrender ;  but  the  intent  must  .be 
clear,    2  Ves.  332. 

3.  Where  a  will  proceeds  upon  a  mistake,  a  devisee,  insisting  on  the  be- 
nefit of  such  mistake,  must  relinquish  what  Uie  will  gives  him.  Vane  v.  Lord 
Dungannoo,  2  Sch.  &  Lef.  130. 

4.  A  court  of  equity  will  not  supply  words  in  a  will,  unless  there  be  pal- 
bably  error  scribentis.    Molesworth  v.  Molesworth,  1  Cox,  75. 

5.  A  will  cannot  be  varied  upon  the  ground  of  mist&ke ;  unless  the  aU 
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icged  mifiake  is  dearly  inconsistent  with  the  intention  upon  the  whole  will. 
MeOkh  r.  MelJish,  4  Yes.  45. 

&  A  mistake  in  a  will  cannot  be  corrected,  unless  it  clearly  appears  by 
iiir  inference  from  the  whole  will.    4  Ves.  57. 

7.  Testator^s  mistake  not  rectified,  because  nothing  to  shew  what  would 
hire  been  the  intention,  if  no  mistake.     Smith  y.  Maitland,  1  Yes.  S62. 

8.  Incoorenient  consequences,  not  in  the  contemplation  of  the  testator  at 
the  time  of  making  his  will,  not  sufficient  to  authorize  a  variation  or  interpo- 
ktioDb  the  terms  of  a  bequest,  where  those  terms  are  in  themselves  clear 
lod  intelligible.    Smith  v.  Streatfield,  I  Mer.  S58. 

9.  Bequests,  not  to  individuals  but  to  classes  of  persons,  not  to  be  al- 
tered because  some  individuals  of  an  intended  class  are  incapable  of  taking, 
otfaerioto  particular  bequests  to  the  individuals^  or  by  subdividing  the  class 
WKiL  Leake  v.  Robinson,  2  Mer.  390. 

XIX.  Jmldiiiction  of  toum  of  ettuirp  to  moittfp  torimtt 

tfi0tmitKutjs» 

By  limiting  their  extent  as  securities. 

1.  A  bond  given  for  silks  taken  up  to  be  sold,  decreed  to  be  ^iven  up  on 
ptjQWQt  of  &e  money  actually  raised  by  the  sale  of  the  silks^  Barker 
V.  Vamommer,  1  B.  C.  C.  149. 

1  Od  the  ground  of  fraud  a  general  account  was  decreed ;  and  the  secu^ 
Htiei  to  stand  only  for  the  balance :  though  the  vouch<ers  had  been  destroyed 
bj  general  consent.     Wharton  v.  May,  5  Yes.  27. 

1  Deeds  set  aside  as  absolute  securities  and  conveyances,  and  ordered 
tostmdas  security  only  for  what  should  appear  due  upon  a  general  ac- 
cooat,  after  a  considerable  lapse  of  time,  seventeen  years ;  upon  the  nature 
of  the  deeds  themselves,  the  circumstances  under  which,  and  the  confiden- 
titl  relation  of  the  person  by  whom,  they  were  obtained ;  and  no  confirm- 
stioQ;  the  other  parties  being  throughout  under  same  influence,  control, 
^digaonnce  of  their  rights.    Purcell  v.  M'Namara,  14  Yes.  91. 

4.  Uncoosdeotious  bargain  to  pay  four  times  the  money  advanced,  sub- 
ject t«  the  contingency  of  the  borrower,  young  and  in  good  health,  surviving 
<  /ooBg  hut  very  bad  life,  and  a  very  improbable  chance  of  issue.  The 
(ccarities  to  stand  only  for  the  principal  advanced,  interest,  and  costs  under 
thedrcaniitances :  no  fraud,  tne  terms  proposed  by*  borrower  to  several 
•d«i,  being  merely  acceded  to.    Bowes  v.  Heaps,  3  Yes.  &  Beam.  117. 

^X.  3[iiri(fiitmoit  of  couttis  of  equtrp  to  otter  tortmn  itwixu^ 

mmtg  to  be  Helitiettti  up« 

I.  It  is  invested  with  such  jurisdiction. 

Squitabie  jorisdiction  to  grant  an  injunction,  or  order  an  instrument  to 
^  ddifcred  up ;  though  it  might  be  the  subject  of  an  action.  Discre* 
miry,  i^ether  an  issue  or  an  action  shall  be  directed  or  permitted.  Jervis 
T.Wlbte,7Yca.41S. 

2.  Distinctian  between  directing  an  instrument  to  be  delivered  up,  and 

making  it  efifectual. 

l^vtoctioD  between  directing  an  instrument  to  be  delivered  up,  and 
*>^  it  eSectnal  in  equity.    17  Yes.  jun.  167. 

i  It  win  not  be  exercised  merely  because  the  instnmient  would  not  be 

FpecifioJIy  enforced. 

The  relief  by  delivering  up  a  contract,  requires  a  stronger  case  than  to 
^  a  wpcaic  performance.    Savage  v.  Brocksop,  18  Yes.  jun.  335. 

F  3  4.  In 
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4.  In  the  case  where  the  rights  of  innocent  third  persons  have  inter- 
vened. 

Bond  given  for  securing  a  premium  jpayable  by  instalments,  as  the  consi- 
deration of  an  admission  to  a  partnership  for  a  certain  period,  will  be  ordered 
to  be  delivered  up  to  be  cancelled  if  the  original  partner  cause  the  other  to 
be  made  a  bankrupt,  wherebj  the  partnership  is  dissolved.  Nor  will  the 
court  allow  a  bond  Jidt  creditor,  to  whom  the  bond  to  pay  the  instalments 
has  been  assigned  as  a  security  for  his  debt,  to  put  it  in  suit,  because  all 
equities  follow  the  bond  into  whatever  hands  it  may  come,  apd  they  will 
order  the  bond  to  be  delivered  up  to  be  cancelled.  Hamil  v.  Stokes^ 
4  Price,  161. 

5.  A  voluntary  deed. 

1.  No  discretion  upon  honourable  or  delicate  feelings  to  relieve  against  a 
voluntary  gift,  even  stripping  the  donor  entirely  of  his  property ;  if  no  undue 
influence.    14  Ves.  290. 

2.  Bill  to  have  a  voluntary  deed  delivered  up,  dismissed :  cross-bill  to 
execute  it  retained  for  a  year,  with  liberty  to  sue  upon  a  covenant  in  the  deed. 
Colman  v.  Sarrel,  1  Ves.  50. 

6.  .Instruments  obtained  under  a  misconception  of  right. 

Conveyance  obtained  from  persons  uninformed  of  their  rights,  set  aside> 
though  no  actual  fraud.    Evans  v.  Llewellyn,  2  B.  C.  C.  150. 

7.  Instruments  obtiuned  through  ignorance  and  misrepresentation. 

Conveyance  obtained  from  a  woman  in  ignorance  of  her  rights,  and  upon 
misrepresentation  of  the  circumstances  of  the  property,  set  aside,  although 
she  was  of  full  age,  and  acquiesced  in  the  sale,  and  although  she  consulted 
with  her  friends,  and  had  their  assent :  they  being  in  equal  ignorance  with 
herself.    Murray  v.  Palmer,  2  Sch.  &  Lef.  474. 

8.  Instruments  obtained  under  mutual  ignorance. 

1.  Agreement  decreed  to  be  delivered  up,  on  the  ground,  not  of  fraud,  bul 
surprise:  neither  party  understanding  the  effect  of  it,  viz.  a  lease,  with 
covenant  for  perpetual  renewal,  at  a  fixed  rent,  of  premises,  held  under  a 
church  lease,  renewable  upon  fines,  continually  increasing.  A  single  lease 
for  twenty-one  years  refused ;  no  terms  of  agreement  for  such  an  interest 
appearing ;  and,  under  the  circumstances,  permission  to  try  the  effect  of  it 
at  law  was  refused.    Willan  v.  Willan,  16  Ves.  72. 

2.  A  bond  given  by  the  purchaser  of  a  contingency,  which  no  longer  ex- 
isted, at  the  time  of  the  oargain  (as  of  the  reversion  expectant  on  an 
estate  tail,  the  tenant  in  tail  having  in  fact  suffered  a  recovery),  will  be  or- 
dered to  be  delivered  up  to  be  cancelled,  and  the  interest  to  be  paid  on  it  to 
be  refunded,  although  there  was  no  fraud,  and  both  parties  were  alike  ig- 
norant of  the  fact  of  the  contingency  having  been  destroyed.  Hitchcock 
V.  Giddings,  4  Price,  135. 

9.  Instruments  given  in  a  state  of  intoxication. 

General  rule,  that  a  court  of  equity  will  not  assist  a  person  who  has  ob- 
tuned,  or  wishes  to  get  rid  of,  an  agreement  or  deed,  on  the  mere  ground 
of  intoxication.  Exception,  where  any  contrivance  was  used  to  draw  him 
in  to  drink;  or  any  unfair  advantage  made  of  his  situation;  or  that 
extreme  state  of  intoxication,  depriving  a  man  of  his  reason,  which,  evea 
at  law,  would  invalidate  a  deed.     Cooke  v.  Clay  worth,  18  Ves.  jun.  12. 

10.  Instruments  improvidently  obtained. 
1.  Unreasonable  bargains  made  with  an  heir,  &c.  although  more  than  or 
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tmd  upon  hit  own  offiery  set  aside,  on  what  circumstances  and  upon 
Cennsy  Tide  Gwynne  v.  Heaton,  1  B.  C.  C.  1. 

2.  MooejradTanced  to  an  heir-at*iaw»  ignorant  of  his  rights,  by  a  subscript 

—  finoB  different  persons*  and  amongst  me  rest  from  his  attorney,  to  enable 
to  prosecute  suits :  and  an  absolute  bond  buying  been  taken  from  him 
fiv  double  the  sum  lent,  with  a  defeazance  executed,  some  days  after,  de- 
dariiv  that,  if  he  did  not  recover  the  estate,  or  half  of  it,  the  bond  was  to 
be  ddiTered  up :  held  to  be  unconscionable,  savorinff  of  champerty,  and 
da^genous  to  public  justice.    Strachan  v.  Brander,  1  Eden,  SOS. 

S.  A  fiur  settlement  beneficial  to  the  family,  was  not  set  aside,  although 
made  with  tenant  in  tail,  immediately  upon  his  coming  into  possession, 
and  at  the  recommendation  of  the  father,  who  took  an  mterest  under  the 
settlement.     Kinchant  v.  Kinehant,  1  B.  C.  C.  S69« 

4).  Deed  set  aside  as  improvidently  obtained,  being  obtained  for  an  inade- 
ipnte  consideration  from  persons  in  low  circumstances,  and  unapprized  of 
their  right  until  the  time  of  the  transaction,  though  no  representation  or 
«!!tual  mud  whatever  appeared  to  have  been  made  use  of.  Evans  v.  Lle- 
weDyn,  I  Cox,  SSS. 

5.  Taking  an  annuity  worth  nine  years'  purchase  at  five  years,  is  an  nn- 
ffwcientious  bargain,  and  the  court  will  give  the  taker  no  assistance  in  a 
bargain  for  a  re-purchase.    Vaughan  v.  Thomas,  1  B.  C.  C.  556. 

6.  Relief  against  an  unconscientious  bargain  upon  the  contingency  of 
death  without  issue.    S  Ves.  &  Beam.  1 20. 

7.  B.9  while  in  distressed  circumstances,  upon  the  advice  and  suggestion 
ef  M.  and  upon  a  supposed  right  in  him  to  aemand  it,  executes  a  bond  to 
him  tar  a  sum  due  by  a  deceased  brother,  to  whom  she  was  next  of  kin,  but 
who  left  no  personal  chattels.  This  bond  set  aside  under  the  circumstances : 
bat  if  it  had  been  executed  b^  her  from  a  feeling  of  propriej^,  after  getting 
passeaBon  of  an  estate  to  which  she  had  become  entitled  after  the  death  of 
her  brother,  she  having  immediate  means  of  payment,  and  acting  with 
proper  advice,  it  could  not  have  been  defeated.  Beasley  v.  Magrath,  2  Sch. 
&  LeH  SI.  S5. 

8.  A  bond  given  by  a  daughter  who  had  not  received  her  fortune,  to  a 
step-fitther,  for  the  immediate  payment  of  a  sum  alleged  to  be  due  to  her 
aotfacr  for  maintenance,  ought  to  be  set  aside  as  improvidently  executed : 
the  BtiBOSt  that  the  mother  could  claim  being  a  lien  on  the  interest  of  the 
dangfater^a  fortune  when  recovered.  An  act  of  the  daughter  binding  the 
interest  of  her  fortune  to  that  extent,  would  have  been  valid.  Beasiey  v. 
M^rath,  2  Sch.  &  Lef.  SI.  55. 

9.  An  agreement  for  an  annuity,  to  be  paid  during  the  joint  lives  of  the 
plaintiff  and  his  uncle,  for  a  sum  to  be  paia  on  the  death  of  the  uncle  with* 
out  issue,  and  the  annuity  paid  during  the  uncle's  life.    Bill  to  set  it  aside, 

Henley  v.  Axe,  2  B.  C.  C.  17. 


11.  Instruments  obtained  through  undue  influence. 

1.  Securities  set  aside,  being  unconscionable  and  oppressive,  and  obtained 
by  takm^  advantage  of  the  party's  poverty  and  distress.  Lamplugh  v.  Lam- 
piogh^  I>ick.411. 

2,  ]>eed  set  aside,  as  obtained  by  fraud  and  undue  influence  by  a  keeper 
of  a  boiiae  for  lunatics  from  a  person  under  his  care ;  as  within  the  general 
priadple  arising  from  the  relation  of  guardian  and  ward,*  attorney  and 
dient,  &c     Wright  v.  Proud,  IS  Ves.  1S6. 

S.  Voluntary  settlement  by  a  widow  upon  a  clergyman  and  his  family  set 
aside  ;  aa  obtained  by  undue  influence  and  abused  confidence  in  the  defend- 
Mt,  aa  ao  agent  undertaking  the  mana^ment  of  her  affiurs ;  upon  the  prin- 
ciple of  public  policy  and  utility,  applicable  to  the  relation  of  guardian  and 
«ard«  Ac     Hugnenin  v.  Baseley,  14*  Ves.  273. 

F  4  4.  Deed 
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4«  Deed  of  gift  ordered  to  be  delivered  up  ^  obUiined  by  undue  influence 
over  the  donor,  who  was  84  years  old,  and  nearly  blind,  and  placed  a  con- 
fidence in  the  donee.  Griffiths  v.  Robins,  S  Mad.  191. 
•  5.  A  lease  set  aside  under  the  circumstances ;  being  made  by  mortgagor 
to  mortgagee,  the  latter  taking  advantage  of  the  distresses  of  the  former, 
and  using  liis  mortgage  as  an  instrument  to  obtain  an  undue  advantage ;  and 
the  lessor  executing  the  lease  on  the  faith  of  an  agreement  that  he  was  to 
be  allowed  a  certain  maintenance  out  of  the  property  for  himself  and  family, 
which  lessee  did  not  perform,  and  which  it  would  not  have  been  in  his  power 
to  have  secured  on  account  of  the  rights  of  creditors.  Gubbins  v.  Creed, 
2  Sch.  Sc  Lef.  214. 

6*  Relief  given  against  securities  passed  in  lieu  of  marriage-brocage  bonds  ; 
the  party  passing  them  being  involved  in  difficulties,  not  suijurisy  and  being 
compelled,  by  necessity,  to  enter  into  such  terms.  Shirley  v.  Martin,  1  Ball 
&Beat^,  358. 

7.  Bill  to  have  deeds,  assigning  stock,  delivered  up,  as  obtained  by  un- 
due influence  by  a  servant  over  her  roaster;  and  an  account ;  the  evidence 
of  direct  influence  considerably  subsequent  to  the  deeds ;  the  defendant  a 
married  woman,  her  only  separate  property  stock;  and  not  liable 
therefore  without  a  lien.  An  issue  being  declined,  the  bill  was  dismissed. 
Nantes  v.  Corrock,  9  Ves.  182. 

12.  Instrmnents  obtained  through  an  abuse  of  confidence. 

Grant  of  annuities  at  six  years*  purchase,  where  the  grantee  was  ac- 
countable to  the  grantor  for  the  price  obtained  for  an  estate  of  which  he 
was  trustee  to  sell  for  payment  of  debts,  set  aside.  Fo\  v.  Macreath, 
2  B.C. C.  400. 

13.  Instruments  founded  on  inadequate  consideration. 

1.  Inadequacy  of  price  alone  not  sufficient  to  set  aside  an  agreement. 
Fox  V.  Macreath,  Dick.  689. 

2.  Deeds  entered  into  by  parties  knowing  their  rights,  though  upon  in- 
adequate consideration,  shall  not  be  set  aside,  Stephens  v.  Batcman, 
1  B.  C.  C.  22. 

3.  Inadequacy  of  value  is  not  in  itself  sufficient  to  set  aside  a  contract. 
Griffith  v.  Sprightly,  1  Cox,  383. 

4.  Mere  madcquacy  of  value  is  not  a  ground  upon  which  a  court  of  equity 
will  be  willing  to  set  aside  purchases,  if  unaccompanied  by  fraud  or  mis- 
representation.    Murray  v.  Palmer,  2  Sch.  &  Lef.  288. 

5.  Bill  to  set  aside  the  sale  of  a  reversion  dismissed  with  costs :  the  only 
ground  on  the  evidence  being  inadequacy  of  price ;  and  no  fraud,  &c. ;  and 
the  bill  filed  twelve  years  after  the  sale.     Moth  v.  Atwood,  5  Ves.  845- 

6.  Relief  in  equity  upon  inadequacy  of  consideration  so  extremcy  as  to 
satisfy  the  court,  that  there  must  have  been  imposition  or  oppression. 
Underbill  V.  Harwood,  10  Ves.  209. 

7*  The  sale  of  a  reversionary  interest,  in  the  court  of  chancery,  con- 
sidered as  the  case  of  an  expectant  heir,  forms  an  exception  to  the  general 
rule,  that  for  mere  inadequacy  of  value,  a  contract  is  not  to  be  set  aside. 
During  the  continuance  of  the  same  situation,  acquiescence  lias  no  effisct, 
and  the  value  is  to  be  estimated  at  the  tiniie  of  tlie  transaction ;  not  accord* 
ing  to  the  evtnt.  Interest  at  5  per  cent,  upon  the  money  advanced ;  com- 
pound interest  refused.  ^  Gouland  v.  De  Fasia,  17  Ves.  jun.  20. 

8.  Premises  worth  20/.  or  22/.  let  for  15/.  8^.,  the  difference  is  not  so 
gross  as  to  vitiate  the  bargain,  on  the  ground  of  inadequacy  of  consider- 
ation, it  not  appearing  that  the  lessor  had  been  deceived  by  the  lessee,  re- 
specting the  value.    Lukey  v.  0*Donnell,  2  Sch.  &  Lef.  471.       . 

9*  A  transaction  of  many  years  standing,  sought  to  be  set  aside  on  the 

ground 
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pomA  of  iaadeqnacy  of  considerationy  the  relation  between  the  partiea^ 
nd  the  incapacity  of  the  vendor;  relief  refused^  neither  of  the  grounds  having 
been  sufficiently  made  out.     Evans  v.  Brown,  Wightw.  102. 

10.  The  court  will  set  aside  a  contract  where  there  appears  to  have  been 
great  inadequaCT  of  consideration,  at  a  distance  of  more  than  seven  years 
tran  the  date  of  the  deed,  on  proof  of  the  inadequacy,  and  that  tlie  pur- 
chaser had  knowledge  of  the  value  of  the  subject  matter,  and  was  in  the 
coii6dence  of  the  vendor,  and  ought  therefore  to  have  protected  her  by  his 
advice,  from  imposition,  rather  tlian  have  misled  her  for  his  own  advantage. 
Taylor  v.  Obee,  S  Price,  83. 

11.  Leases  for  lives  obtained  by  agents  of  a  deceased  person  of  weak  in- 
tellects, upon  inadequate  considerations,  set  aside.  Garside  v.  Isherwood, 
I B.  C.  C.  558. 

12.  Grant  of  an  annuity  for  4  years*  purchase,  set  aside  for  inadequacy  of 
price.    Heathcoat  v.  Paignoo,  2  B.  C.  C.  167. 

13.  Renewal  of  a  lease  obtained  by  collusion  between  lessee  and  steward 
of  lessor,  for  an  inadequate  consideration  :  bill  to  set  it  aside  on  refunding 
the  money  paid :  after  answer  submitting  to  that  on  receiving  the  money 
«ith  interest;  plaintiff  by  amended  bill  prayed  either,  as  before,  or  that 
defendant  shoiud  keep  the  lease,  and  pay  the  full  fine ;  which,  on  account  of 
the  fraud  was  decreed,  with  interest  at  ^  per  cent,  on  the  residue,  from 
signing  the  lease  and  costs :  but  credit  to  be  given  for  the  money  originally 
paid,  with  interest;  and  failing  the  lessee,  the  steward  to  pay.  Lord 
Abingdon  v.  Butler,  1  Yes.  206. 

1^  Conveyance,  by  lease  and  release  and  fine,  set  aside  upon  great  in- 
adequacy of  consideration,  combined  with  misrepresentation  and  surprise 
upoo  parties  in  extreme  distress,  ignorant  of  their  interests,  and  not  pro- 
perty protected ;  though  the  transaction  took  place  twelve  years  before  the 
bill;  aad  a  former  bill  having  been  dismissed,  the  plaintiff  not  appearing ; 
that  objection  not  being  made  either  by  plea  or  answer.  As  to  the  effect 
of  iBadequacy  alone,  Qiutre.  Tlie  account  limited  to  the  time  of  the  bill 
filed.     Pickett  v.  Loggon.     14  Yes.  215.  vide  13  Yes.  103. 

14.  In  the  case  where  the  instninient  is  legally  defective. 

1.  The  cases  in  which  equity  orders  instruments,  to  which  there  is  a  legal 
objectioD,  to  be  delivered  up,  are  rare,  and  the  relief  on  terms.    5  Yes.  618. 

2.  Jurbdiction  of  equity  to  order  an  instrument  to  be  delivered  up,. 
dioagh  void  at  law ;  as  if  agiunst  policy.    1 1  Yes.  535. 

5.  Jurisdiction  of  equity  to  order  instruments  to  be  delivered  up,  even 
legal  objections,  as  under  the  annuity-act,  arising  incidentally  in  the 
ase  of  equitable  jurisdiction;  as  upon  extreme  inadequacy  of  con- 
skleratioa  and  contribution  among  several  sureties.  Ware  v.  Horwood, 
14Yes.2S. 

4.  Equitable  jurisdiction  to  order  a  deed,  forming  a  cloud  upon  a  title,  to 
be  dehvered  up,  though  void  at  law.  Accordingly,  a  demurrer  to  a  bill  to 
have  a  deed  fraudulent  and  vmd,  as  in  contemplation  of  bankruptcy,  de- 
liTcred  lip,  was  over-ruled.    Haward  v.  Dimsdale,  17  Yes.  jun.  111. 

5.  A  bill,  seeking  to  have  bills  of  exchange  delivered  up,  as  given  on  a 
gaaiing  transaction,  is  good.    Newman  v.  Franco,  2  Anst.  519. 

6.  An  action  was  brought  imon  bills  of  exchange  given  by  mistake,  and 
abiO  for  discovery  and  relief  to  have  them  delivered  up,  ^ed:  upon  the 
trial  at  law,  the  defendant  there  had  a  verdict ;  he  then  amended  his  bill  to 
mate  tbat  fact,  and  proceeded  in  equity.  He  is  entitled  to  a  decree  to  have 
the  faflls  delivered  up,  although,  by  the  judgment  at  law,  they  cannot  be  en- 
force«L    Lble  v.  Liddle,  3  Anst.  649. 

7.  After  verdict  upon  a  bond  against  the  obligor,  bill  to  have  it  delivered 
^,  cliargnig  tlie  consideration  to  have  been  an  agreement  by  tJie  defend- 
ant, 
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anty  to  cohabit  with  the  plaintiff  as  his  wife ;  and  that  slie  had  lived  in  a 
state  of  adultery  and  incontinence  with  Tarious  persons,  and  praying  a  dis- 
covery :  demurrer  allowed.    Fhmco  v.  Bolton.    3  Ves.  S68. 

15.  A  void  decree. 

Jurisdiction  of  a  court  of  equity,  to  order  a  void  decree  to  be  delivered  up. 

1  Ves.  &  Beam.  244. 

16.  Instruments  contrary  to  public  policy. 

1 .  Contracts  contrary  to  the  policy  of  the  law,  as  a  deed  of  gift  by  a 
client  to  an  attorney,  by  an  heir  to  guardian,  the  purchase  of  a  reversion 
from  a  young  heir,  a  trustee  selling  to  himself,  set  aside  without  evidence  of 
fraud.  12  Ves.  371. 

2.  Where  a  transaction  is  impeached,  on  the  grounds  of  public  policy,  a 
court  of  equity  will  not  look  minutely  into  the  circumstances  of  it.  1  Ball  & 
Beatty,  338. 

17.  Instruments  become  impossible  to  be  fulfilled. 

Equity  will  relieve  against  a  contract  become  impossible  to  be  performed. 
Smith  V.  Morris,  2  B.  C.  C.  311. 

18.  In  the  case  of  forged  instruments. 

Where  an  instrument  is  shewn  to  be  false,  it  lies  upon  the  party  claiming 
b  enefit  under  it  to  support  it.    2  Sch.  &  Lef.  502. 

19.  A  forged  will. 

Demurrer  allowed  to  a  bill  bv  one  of  the  next  of  kin  for  the  delivery  up  of 
a  pretended  will,  &c  and  for  tne  «)i>ointmentof  a  receiver  of  the  property 
of  the  intestate,  until  letters  of  adiaainistration  were  granted  by  the  eccle- 
siastical court,  it  being  unnecessary  to  have  the  will  delivered  up ;  and 
no  ground  being  stated,  to  show  that  such  letters  of  administration  could  not 
be  immediately  obtained.    Jones  v.  Frost,  3  Mad.  1. 

20.  Of  ordering  a  re-conveyanoe  to  the  iavored  party. 

1.  Instruments  being  absolutely  set  aside  for^  fraud,  there  ought  not  to  be 
a  re-conveyance  by  the  party  who  took  under  them.     Bates  v.  Graves, 

2  Ves.  287. 

2.  Where  deeds  are  set  aside  for  fraud,  but  the  estate  has  been  conveyed  to 
a  third  person,  as  an  instrument  not  priv}'  to  the  fraud,  or  where  they  are 
set  aside  on  paying  so  much  money,  a  re-conveyance  ought  to  be  decreed. 
2  Ves.  295. 

21.  Consequent  direction  thereon,   for  re-payment  of  money  paid 

under. 

Where  a  bond  is  void,  a  re-payment  of  interest,  which  has  been  paid  upon 
the  supposition  of  its  being  valid,  will  be  decreed.    1  Dan.  9. 

XXI.  Suri^triction  of  mum  of  tqmtp  in  tit  tagt  of  tffc  IO00  of 

^tittm  imttunmufi^ 

1.  Its  original. 

1.  Jurisdiction  of  equity  upon  lost  bonds  very  ancient ;  founded  upon  the 
want  of  remedy  at  law  without  profert,  till  that  jurisdiction  was  lately  assumed. 
%f  ves. 4*00* 

2.  Another  reason  for  the  exclusive  jurisdiction  of  equity  upon  lost  bonds — 
the  difficulty  of  securing  indemnity  at  Uw,    9  Ves.  466. 

2.  The 
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2.  He  legal  has  not  superseded  the  equitable  jurisdiction. 

1.  Hie  jurisdiction  assumed  by  courts  of  law,  dispensing  with  profert  in 
tbe  case  of  a  lost  bond,  does  not  oust  the  equitable  jurisdiction.    5  Ves.  2S8. 

%  Tbe  ancient  jurisdiction  of  this  court  not  destroyed  by  the  assumed 
juiifldiction  of  courts  of  law  dispensing  with  profert,  and  permitting  aver* 
Dent  of  a  consideration  not  in  the  deed.  7  Ves.  19. 

S.  General  rule  upon  the  subject 

I.  The  loss  of  an  instrument  with  the  usual  affidavit,  gives  a  right  to  a 
idief :  as  upon  a  bond  to  a  decree  for  payment :  so*' of  a  deed.    2  Ves.  461. 
3.  Relief  in  equity  upon  security  lost.     15  Ves.  S43. 

4.  In  the  case  of  an  instrument  delivered  up  through  ignorance. 

Relief  upon  an  instrument,  that  had  been  delivered  up,  under  the  ignor- 
ance of  one  party,  and  with  the  knowledge  of  the  other,  as  to  a  fact,  upon 
vbicfa  tbe  right  attached.    East  India  Company  v.  Donald,  9  Ves.  275. 

5.  In  the  case  of  n^odable  instruments. 

1.  A  plaintiff  (indorsee)  seeking  relief  in  equity  against  the  acceptor  of  a 
Jolt  bill  of  exchanee,  is  not  bound  to  institute  his  suit  within  any  ffiven 
period,  although  £e  drawer  may  in  the  mean  time  have  become  insolvent. 
Dtries  v.  Dodd,  4  Price,  176. 

2.  The  court  will  enjoin  a  plaintiff  proceedinff  in  an  action  at  law  on  a 
kst  bin  of  exchange,  on  the  equity  of  the  defendant's  rigbt  to  have  a  suffi- 
cient indemnity.    Davies  v.  Dodd,  4  Price,  176.  ' 

6.  Peculiar  jurisdiction,  in  case  of  a  n^ociable  instrument 

The  indorsee  of  a  bill  of  exchange  which  has  been  lost,  has  a  remedy 
against  the  acceptor  by  bill  in  equity  to  compel  payment,  and  that  although 
be  odgfat  have  recovered  on  the  bill  at  law,  his  equity  being  founded  on  the 
vsat  of  power  in  a  court  of  law  to  impose  terms  upon  the  plaintiff  of  giving 
the  defendant  security  against  the  foruicomihg  of  the  bill,  which  would  have 
been  good  ground  for  an  injunction  to  restrain  such  an  action,  nor  is  it  any 
anfver  to  su<:h  a  suit,  that  the  bill  of  exchange  was  a  mere  accommodation- 
hiO;  that  the  plaintiff  might  have  applied  before;  or  that  the  drawer  has 
ance  become  insolvent.  The  plaintiff  is  not  bound  in  a  court  of  equity  to 
institute  such  a  suit  within  any  particular  period.  It  is  not  necessary  to 
nake  the  drawer  a  party.    Davies  v.  Dodd,  4  Price,  176. 

7.  In  the  case  of  a  note  cut  into  two  parts  and  one  lost 

Kll  for  payment'of  a  promissory-note,  (not  negotiable)  which  had  been 
cot  in  two  parts,  one  being  produced,  and  the  other  alleged  to  be  lost,  and 
ofieriDg  an  indemnity,  dismissed ;  as,  proving  the  loss,  an  action  might  be 
maintsmfd.     Mossop  v.  Eadbn,  16  Ves.  430. 

8.  As  against  sureties. 

Rdief  upon  a  lost  bond  against  sureties,  the  principal  being  out  of  the 
jvisdiction,  upon  giving  an  indenmity  against  demands  of  tne  plaintifi, 
or  persona  claiming  under  them  by  virtue  of  the  bond,  and  such  costs,  da- 
noces,  and  expences  as  they  may  be  put  to  by  the  loss  of  the  bond.  East 
Liua  Company  v.  Boddam,  9  Ves.  464. 


Hnn^liictton  of  unxm  of  eqtiitp  to  reliete  agatitut  a 
pradltp  ot  fbtHnttttt^ 

1.  Distinction  between  penalties  by  contract  and  by  statute. 

In  cases  of  contract,  equity  relieves  against  forfeitures  introduced  by  the 

parties: 
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parties:  but  when  they  are  created  by  statute,  or  are  conditions  in  law,  no 
relief  can  be  given.     1  Ball  &  Beatty,  47.  373. 

2.  Forfeiture  under  a  bye-law. 

No  relief  against  forfeiture  under  a  bye-law  of  an  incorporated  company 
for  water-works,  providing,  that  the  members  shall  receive  notice  of  default 
m  paying  a  call,  and  incur  the' forfeiture  b^  non-payment  ten  days  afVer  the 
notice  sent;  tliough  the  lapse  arose  from  ignorance  of  the  call,  from  acci- 
dental circumstances,  and  absence  from  town,  when  the  notice  was  sent. 
Sparks  v.  Liver|^ool  Water-work  Company,  13  Ves.  428. 

3*  Forfeiture  from  nonpayment  of  government  loan. 

No  relief  against  forfeiture  by  not  paying  instalment  upon  a  loan  to  go- 
vernment.   13  Ves.  435. 

4#  A  penalty  designed  to  secure  money. 

Where  a  penalty  is  only  designed  to  secure  money,  then  relief  may  be 
given  in  equity.     1  Ball  &  Beatty,  374. 

5.  Forfeiture  of  lease  by  breach  of  covenant. 

Relief  against  a  right  of  entry  on  breach  of  covenant  by  nonpayment  of 
rent.     16  Ves.  405. 

6.  Forfeiture  by  breach  of  conditions  in  law. 

^    Noielief  can  be  given  in  equity  against  the  breach  of  conditions  in  law, 
even  when  compenst^on  can  be  given.     1  Ball  &  Beatty,  373. 

XXIIT.  BfurtiSliictton  of  mum  of  equttp  in  txlation  to  persional 

To  compel  a  specific  delivery. 
Vide  3  Ves.  70.  10  Ves.  165.  13  Ves.  95.  3  V.  &  B.  16. 

XXIV.  3|un06imon  of  toutt0  of  tquitp  tii  itlattoii  to  utuer- 

taittrp  of  balm. 

In  the  valuation  of  reversionary  uncertain  interests. 

Jurisdiction  as  to  the  valuation  of  reversionary  uncertain  interests,  de- 
pending on  lives.     18  Ves.  jun.  311. 

XXV.  Surt0tiicrion  of  coutnt  of  equttp  tii  relation  to  mattery 

of  prise* 

To  determine  whether  a  particular  ship  was   part  of  a  particular 

squadron. 

QuterCf  whether  it  be  competent  to  a  court  of  equity,  to  determine  whe- 
ther a  ship  of  war  was  or  was  not,  at  the  time  of  capture,  one  of  the  squa- 
dron under  the  command  of  a  particular  officer.  Parker  v.  Toulmin, 
I  Cox,  2S5. 

XX VI.  Hlitri0tnctton  of  tottrtst  of  equitp  in  mtsicellatteotisi  tasitst. 

1.  To  aid  the  omission  of  a  defence  at  law. ' 
No  relief  in  equity  upon  the  omission  of  a  defence  at  law.    14  Ves.  31. 

2.  In 
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2.  Id  the  case  of  acquiescence  in  a  defective  title. 

When  a  title  to  an  estate  is  defective  in  the  knowledge  of  a  party  who 
bid  acquiesced  in  it,  the  possession  under  it  will,  as  against  him,  be  qaieted   < 
ia  eqoky.    1  Ball  &  Beatty ,  444*. 

S.  In  the  case  between  an  executor  and  one  entitled  under  the  will. 

Bfli  stated  the  plaintiff  to  be  entitled  to  certain  benefits  under  the  will  of 
vhicfa  the  defenoant  was  executor ;  that  a  bill  was  filed  for  an  account  of 
the  perMoal  estate,  &c.,  and  a  decree  having  been  made,  the  plaintiff  was 
chai^  before  the  master  with  several  articles  of  the  personal  estate  pos- 
sessed by  him ;  that  the  account  between  them  was  afterwards  referred  to 
arbitrator,  who  found  a  small  $um  in  favour  of  the  plaintiffs,  but  never  made 
anavanl;  that  after  this,  the  defendant,  as  executor,  brought  an  action 
agiioit  the  plaintiff  for  the  effects  so  possessed  by  him  ;  and  the  bill  prayed 
jii  injuDction,  and  that  the  value  of  the  articles  possessed  by  the  plaintiff 
ini|;bt  be  deducted  out  of  the  interests  taken  by  him  under  the  will.  To  this 
btij  there  n'as  a  demurrer  for  want  of  equity,  which  was  overruled.  Milner 
T.GooMeD,  1  Cox,  196. 

4.  Jurisdiction  to  prevent  the  operation  of  a  fine,  in  the  case  of  sup- 
pression of  deeds. 

Suppression  of  deeds  under  particular  circumstances,  is  a  ground  for  the 
interreotion  of  equity  to  prevent  the  operation  of  a  fine,  though- levied  by 
the  person  luiving  the  legal  estate,  semb.  But  it  is  clearly  so  in  the  case 
of  a  trustee,  and  that,  notwithstanding  any  length  of  time.  1  Sch.  &  Lef.  225. 

5.  On  the  grounds  of  public  policy. 

Money  advanced  by  plaintiff  to  the  defendant  to  procure  him  a  com- 
missiooin  the  marines,  decreed  to  be  refunded  with  Interest,  plaintiff  having, 
atW  six  months,  been  discovered  to  have  worn  a  livery,  and  being  there- 
fore discharged ;  first,  upon  grounds  of  public  policy ;  and,  secondly,  as 
piaintiff  had  been  imposed  upon,  defendant  knowing  that  he  was  incapable 
of  holding  the  commission.   Morris  v.  M'Culloch,  2  Eden,  190. ;   Amb.  432. 

6.  Remainder-man  suffering  money  to  be  laid  out,  and  then  impeach- 
ing the  title. 

UemaiDder-man  lying  by  and  suffering  a  tenant  to  lay  out  money  under 
^  agreement  with  tenant  for  life,  without  giving  him  notice  of  his  intention 
to  impeach  his  title ;  a  ground  of  relief  against  the  remainder»man.  Shan- 
wmv.  Bradstreet,  Sch.  &  Lef.  52.  73. 

7.  On  the  ground  that  a  trustee  will  not  allow  his  name  to  be  used. 

Demurrer  to  a  bill  for  relief,,  as  to  a  policy  of  insurance,  for  that  a  trus- 
tee would  not  consent  to  have  his  name  used,  allowed.  Holies  v.  London 
Assurance  Company,  1  Dick.  4f5. 

• 

8.  To  compel  the  transfer  of  a  cestui  que  trust's  aliquot  share. 

One  of  seven  persons  entitled  to  a  certain  aliquot  share  in  an  ascertained 
Mun  standing  in  trustees'  names,  filed  his  bill  against  the  trustees  and  the 
0^  catufs  que  trust,  to  have  his  share  transferred.  Demurrer  for  want 
of  equity  by  the  cestui  que  trust  defendants,  allowed.  Smith  v.  Snow, 
SMtd.10. 

9.  Another  case. 

L  S.  in  his  life-time,  received  money  to  pay  custom-house  duties  for 
H.  ad.M.,  and  there  being  reason  to  believe  that  the  duties  were  not  paid, 
H.aad  M.  called  upon  the  administrator  of  I.  S.  to  invest  in  the  funds,  in 
t^  names  of  tnisteeS|  a  sum  sufficient  to  answer  the  duties  if  H.  and  M. 

should 
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should  be  called  upon  to  pay  them.  Many  years  elapsed  without  any  claim 
of  the  duties,  and  the  plaintiff  called  for  a  re-transfer  of  the  funds ;  but  no 
other  relief  was  given,  except  a  direction  that  the  dividends  which  bad  ac- 
crued on  the  funds,  should  be  paid  to  the  plaintiff.  Linton  v.  Hyde, 
2  Mad.  94. 
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I.  Bill  relation  to  tge  partteu  to  a  btll,   comp{atnatit0  anb 

Iie&tttiatit0. 

1.  General  rules  on  die  joinder  of  parties. 

1.  Grounds  upon  which  the  general  rule,  reauiring  that  all  persons  in- 

terested should  be  made  parties,  toill  be  dispensed  with. 

2.  Joinder, of  parties  who,  though  in  some  respects  connected,  have  distinct 

interests. 

2.  General  rules  on  the  joinder  of  complainants. 

In  the  case  of  joint  interest,  some  will  be  allowed  to  sue  for  all,    if 
inconvenient  to  justice  that  all  should  be  parties. 

3.  General  rule  on  the  joinder  of  defendants. 
Joinder  of  a  party  against  whom  no  relief  is  prayed. 

4.  Agent 

Joinder  of  agent  on  a  bill  against  the  principal. 

5.  Assignee  of  a  bond. 

Joinder  of  assignor,  or,   if  dead,  his  representative,  on  a  bill  by  as- 
signee  of  a  bond. 

6.  Assignee  of  a  judgment. 

Joinder  of  assignor  on  a  bUl  by  assignee  of  a  judgment. 

7.  Assignee  pf  a  mortgage. 

Assignment  without  the  authority  or  privity  ,qf  the  mortgagor ;    the 
assignee  is  the  only  necessary  party. 

8.  Assignee  of  a  residuary  legatee. 

Joinder  of  assignor,  or,  if  dead,  his  representative,  on  a  bill  by  assignee 
of  a  residuary  legatee. 

9.  Attorney. 

1  •  Joinder  of  attorney  because  of  his  possession  of  title-deeds. 
2.  Joinder  of  attorney  on  a  biUfor  relief  from  fraudulent  release  ob- 
tained through  his  assistance. 

10.  Attorney-general. 

1.  The  attomey'general  is  an  officer  of  the  crown^  and  in  that  sense  only 

the  officer  of  the  public. 

2.  Joinder  of  attorney-general  in  the  case  of  a  fc^<acv  to  a  charity. 

3«  Joinder  of  attomey^general  in  a  bill  to  establish  a  modus,  where  the 
rector  is  an  eleemosynary  foundation,  of  which  the  king  is  visitor. 

4.  Joinder 
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4w  Joinder  of  attorney 'general  on  an  information  and  bill  to  tet  aside  leases^ 
granted  hy  a  x>\car  and  vestrymen  under  an  unlimited  potver  to  lease^ 
men  by  statute^ 

5.  Joinder  of  attorney-general  on  application  by  a  foreign  government 
fordhOends. 

11.  Bond. 

1.  Joinder  of  all  the  obligors^  principal  and  sureties^  in  a  joint  and  several 

bond, 

2.  Joinder  of  surety  in  a  bond  on  a  bill  agaijist  the  obligors  executQu 

12.  Charge. 

1.  Joinder  of  aU  incumbrancers. 

2.  Joinder  of  all  persons  tohose  eitates  are  liable^  upon  a  billjbr  equitable 

relief  as  to  a  rent<harge. 

13.  Chari^. 

1.  Jwnder  of  all  the  terre-ienants  of  the  premises  charged  ^ith  the  cfuirity. 

2.  Joinder  of  trustees  and  disinherited  heir^  on  an  tnfbrmation  to  apply 
.    money  given  to  a  charity  ^  to  different  uses^  where  there  is  a  residuary 

gift  to  trustees  Jor  other  charitable  uses, 

14.  ComincHi,  tenants  in. 

1.  Joinder  of  the  lessee  of  one  tenant  in  common^  on  a  billjbr  partition, 

2.  Joinder  of  a  surviving  tenant  in  common  on  a  bill  of  revivor  by  the 

representative  of  the  other. 

15.  Corporation. 

1.  Joinder  of  members  in  their' individual  capacity  on  a  bill  against  the 

eorporaiion  in  Us  political  character,    ' 
1  Joinder  of  alltl^  commissioners  of  a  navigation^  on  a  bill  upon  orders 

signed  by  some  only. 

16.  Assodatton  in  nature  of  corporations. 

1.  Joinder  as  complainants  of  the  vahole  society  on  a  bill  upon  o  coniraff 

by  their  committee, 

2.  Damtrrer  allowed  to  a  bill  by  some  members  of  a  mason's  lodge  against 

others^  Jor  the  effects, 
S.  Joinder  of  the  wole  society  on  a  biU  against  the  committee  who  con- 
tracted, 

4.  Joinder  of  all  the  commissioners  of  a  navigation^  on  a  biU  upon  orders 

dpied  by  sodke  only. 

5.  Josnder  (f  aUthe  members  of  a  society  Jor  relief  in  sickness^  on  a  biU 

against  the  trustees  Jor  an  account. 

17.  Creditors* 

/«  other  instances  besides  those  of  creditors  and  legatees,  some  only  will 
be  aBowed  to  represent  a  joint-interest^  when  inconvenient  to  justice 
that  all  should  oe  made  parties, 

18.  Ezecator. 

I.  JmMdcTt  on  a  hill  by  a  creditor  against  the  executdr  of  a  ddtor  to  the 


2.  Joinder  of  residuary  legatees  on  a  bill  against  an  executor, 

3.  Joinder  of  hnr  and  executor  on  a  bill  for  an  account  under  ancestors 

agreement  as  well  be/ore  as  since  the  death. 

4.  Jotnder  of  an  executor  in  a  miscellaneous  case. 

19.  Feme 
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19.  Feme  Covert. 

Joinder  of  feme  covert  on  a  bill  against  her  husbandy  to  obtain  her 
evidence  against  him, 

20.  Heir. 

1 .  Joinder  of  in/ant  heir^  on  a  bill  on  behalf  of  younger  children  to  raise 

portions* 

2.  Joinder  of  heir  and  executor  on  a  bill /or  an  account  wider  ancestors 

agreement  as  well  before  as  since  the  aeath. 

3.  Joinder  of  trustees  and  disinherited  heir,  on  an  iiiformation  to  apply 

*lnoney  given  to  a  charity ,  to  different  uses^  where  there  is  a  residuary 
gift  to  trustees  Jbr  other  charitable  uses. 

21.  Infant. 

1.  In/ant  sues  by  his  next  friend^  without  waiting  till  of  age. 

2.  Joinder  of  an  irifant  partner. 

22.  Infonnation. 

A  new  relator  named  in  the  room  of  a  deceased  relator. 

23.  Insolvent  debtor. 

Joinder  of  the  insolvent  on  a  bill  by  a  purchaser. 

^4.  Joint-tenants. 

Joinder  of  a  joint-cfvoner  on  n  bill  against  factor^  on  a  demand  against 
the  other  moiety^  defendant  admitting  separate  accuuntSy  and  pos^ 
session  of  the  produce  of  that  moiety. 

.'25.  Legatees. 

1.  In  other  instances  besides  those  of  creditors  and  legatees^  some  only 

ftiU  be  allowed  to  represent  a  joint-interest,  when  inconvenient  to 
Justice  that  all  should  be  made  parties. 

2.  Joinder  of  legatees  whose  legacies  are  charged  on  the  real  estate. 

3.  Joinder  of  all  persons  interested  in  the  fund  arising  under  a  devi%e 
.     for  sale. 

4.  Joinder  of  persons  entitled  to  purchase-money  ^  on  a  bill,  by  devisees 

in  trust  to  sell  for  specific  performance  of  agreement  to  purchase. 

5.  Joinder  of  all  the  residuary  legatees  on  a  biff  by  some. 

6.  Joinder y  on  a  bill  by  a  residuary  legatee,  of  all  persons  interested  in 

the  residue. 

7.  Joinder,  on  a  bill  for  a  moiety  of  a  residue,  of  the  persons  to  whom  the 

other  moiety  has  been  given  over  in  default  of  appointment. 
6.  Joinder  of  residuary  legatees  on  a  bill  against  an  executor. 
9.  Joinder  of  residuary  legatee  on  a  biU  by  creditors  against  the  executor. 
10.  Joinder  of  residuary  legatee  on  a  bill  for  a  specifc  legacy. 

.  26.  Lunatic. 

1.  Information  at  the  relation  of  a  lunatic  not  proper;    he  must  be  a 

party. 

2.  Appointment  of  a  responsible  relator  in  an  information  at  the  relation 

of  a  lunatic. 

3.  Rig;ht  of  an  annuitant  made  a,  party  ordy  in  respect  of  an  annuity 

given  by  the  willy  to  attend,  at  the  passing  of  the  accounts,  as  next  of 
kin  to  the  residuary  legatee^  a  lunatic. 

27.  Manor. 

1.  Joinder  of  all  the  tenants  of  a  manor  on  a  bill  by  or  against  them. 
2*  Joinder  of  several  tenants  of  a  manor  on  a  bill  for  quU^rents. 

28.  Mortgagor 
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SS.  Mortgagor  and  mortgagee. 

,  I,  Jomder  ofaU  the  joint-mortgagees  on  a  hiU  tojbreclose, 

i.  Jwnier  of  the  mortgagor^i  U$$ee^  evicted  Jbr  non-payment  of  rent y  on 

a  aU  tojbredase. 
1  Joinder  ^the  mortgagort  or,  if  deadf  his  heir,  on  a  biU  by  the  second 

mortgagee  to  redeem  thejirst  mortgage, 
i.  Joinder  qf  the  personal  representative  of  a  mortgagor  tenant  in  fee, 

mortgaging  hf  creating  a  term,  on  a  bill  to  foreclose,  ^ 
5i  Assignment  wOhout  the  authority  or  privity  of  the  mtfrtgagor ;  the 

assignee  is  the  only  necessary  party. 


29. 
Jmder  qfaU  the  pariMoners,  on  a  biUJbr  tithes,  or  a  modus. 

da  Partition. 

1.  Jtmder  of  the  lessee  of  one  tenant  in  common,  on  a  bill  Jbr  partition. 

2.  Joinder,  on  a  bill ^/or partition,  of.  a  lessee,  tohose  lease  is  relied  on  by 

defendant  as  evidence  of  a Jormer  partition. 

31.  Partner. 

K  Joinder  ofaU  the  members  of  a  partnership. 

2.  Joinder  of  a  partner  abroaa. 

3.  Joinder  of  a  dormant  partner. 

32.  Privateer. 

Joinder  of  all  parties  interested  on  a  bill  Jbr  an  account  of  captures. 

33.  Receiver. 

Joinder  of  vendors  receiver  on  a  biU  Jbr  specific  performance. 

34.  Remakider-man. 

1.  Joinder  of  remainder  "men  where  thejirst  tenant  in  tail  is  a  party. 

2.  Joinder  qfremainder-men  in  order  to  dear  a  party^s  title. 

35.  Revivor. 

1.  Joinder  of  all  the  plaintiffs  upon  a  revivor  by  scire  Jadas. 

2.  Joinder  i^snroivms  tenant  tn  common  on  a  bill  of  revivor  by  the  n?- 

presentative  of  the  other. 

36.  Ship-owners. 

Joinder  ofaB  the  part-ofomers  of  a  ship. 

37.  Steward. 

Joinder  of  vendor* reteooard  on  a  biSlfor  specific  performance. 

38.  Terre-tenants. 

1.  Joinder  of  all  the  terre-tenants  of  the  premises  charged  with  a  charity. 

2.  Joinder  of  the  lessee  of  one  tenant  in  common  on  a  oHl Jbr  partition. 

39.  Tithes. 

!•  Joinder  of  the  ordinary  on  a  bill  to  establish  a  customary  payment  in 
lieu  of  tithes. 

2.  Joinder  of  the  patron  and  ordinary  on  a  bill  to^  establish  a  modus* 

3.  Joinder  of  a  rector  in  a  vicar's  suit  Jbr  an  account  of  small  tithes 

Aargedto  be  withheld  by  occupiers,  on  a. claim  by  the  rector. 

4.  Joinder  of  all  the  persons  liable  to  contribution,  on  a  bill  to  establish  a 

contributory  modus. 
^01.  VIIL  /       G  5.  Joinder 
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5.  Joinder  ofaUike  tmnert  of  bndi  in  a  totmuhip^  on  a  bill  fy  one  to 

eitabliA  a  contribuiory  moduim 
6*  Joinder  t^aU  interesteain  anj^  one  particular  adventure,  on  a  billjor 

tithe  of Jish. 

40.  Trust 

1.  Joinder  qfa  trustee  in  a  toill,  toko  rdeased  and  never  acted,  on  a  bill 

to  set  aside  the  milljbrjraud. 

2.  Joinder  of  trustees  mid  minterested  heir,  on  an  infomudion  toappltf 

money  given  to  a  charity,  to  different  useSf  where  there  is  a  residuary 
gift  to  trustees  Jor  other  chartUMe  uses. 

3.  Jomder  of  an  intermediate  trustee  qf  the  equiUMe  interest,  on  a  bill 

by  the  trustees  and  cestui  que  trust  qfa  tetm  to  execute  the  trusts. 
4*  Jotnder  of  the  assignee  qfa  trust  on  a  bill  against  the  trustee. 
5.  Joinder  qfpeetui  aue  trust  on  a  bill  by  one  trustee  of  stock  against  the 

other  to  compel  him  to  rqdace  it  pursuant  to  agreement*  - 

41.  Vendor  and  purchaser. 

Joinder  of  retired  ckoners  of  a  colliery  on  a  bill  by  those  toho  remained 
against  the  vendor  tf  timber,  paid  Jor  by  the  bitter* 

42.  Witness. 

A  witness  ought  not  to  be  a  party,  with  some  exceptions, 

43.  Practice  connected  with  the  subject  of  parties. 

1.  A  decree  is  void  against  persons  who  ought  to  have  been  made  parties, 

2.  Though  a  party  Be  named,  yet  if  process  against  him  be  not  prayed, 

he  is  considered  not  joined* 
"3.  On  showing  cause  against  a  decree,  want  of  parties  may  be  objected, 

4.  Where  the  want  of  parties  is  apparent,  a  demurrer  ties;  wnere  not, 

a  plea, 

5.  Of  the  requisite  certainty  in  the  objection  Jor  want  of  parties. 

6.  in  the  case  qfa  general  objection  fy  the  answer  to  an  information^  that 

all  the  terre-tenants  of  the  premises  charged  with  a  charity,  are  not 
parties,  without  any  particular  description, 

7.  Where  the  personal  representative  is  a  merejbmud  party,  the  court 

will  go  on,  and  suffer  him  to  be  brought  be/ore  the  master,. 

8.  Supplemental  bill  to  add  parties, 

9.  Of  striking  out  the  name  of  plaintiff  inserted  without  his  consent* 

II.  3n  relation  to  btll0. 

1.  Of  the  difierent  species  of  bills. 

1.  A  bUl  ^  interpleader  when  necessary  or  appropriate* 

2.  VoIm  essential  to  a  bill  of  interpleader* 

S*  An  intendeading  bill  never  suggests  a  case, 
4.  Form  of  the  aj^vit  on  an  interpleading  bill, 
5*  Force  of  the  ttjldavit  on  an  interpleading  bUl, 

6.  Questions  arising  on  bills  of  interpleader,  how  disposed  of. 

7.  Course  of  proceeding  in  a  bill  of  interpleader  where  one  claimant 

establishes  his  title  by  evidence,  the  other  makes  default  at  the  hearing- 
S*  Course  qf  proceeding  in  interpleader  vAere  some  defendants  are  abroad. 
9*  Effect  qfa  bill  qf  interpleader. 

10.  BiU  to  perpetiuUe  testimony,  when  necessary  or  appropriate* 
1 1  •  Prdhntnaries  to  a  bill  to  perpetuate  testimony, 

,  1 2.  Bill  to  perpetuate  testimony,  praying  relief  on  the  same  matters,  is  good. 
1 3.  (y  the  requisite  precision  m  bilk  to  perpetuate  testimony* 

14.  As 


AmnDir.]  CHANCERY  PLEADING.  68 

14.  As  to  hm^ng  on  to  a  •hearing^  bUU  to  perpetuate  teHimony. 

15.  AhiU  of  aiscov^ry  token  necesstny-ot^-appropriate. 

16.  Biil  ofrewooTf  Men  neceuary  or  appropriate. 

17.  0/tie  tme^fUng  a  biU  of  revivor. 

18.  AKU  of  revivor  held  bad,  for  not  charging  that  plaintiff'  had  proved 

ker  ktuband'i  xoHl. 
19l  Bill  qf  revivor  taken  pro  confimo. 
9X  Revivor  qforigimd  Sill  byfiahdiffin  a  revived  iuU. 
21.  General  rule  as  to  revivor  by  a  defendatU. 
28.  Revivor  by  defendamJt  qfUr  a  decree. 

S3.  Revivor  by  de/endsmi  on  jdaintiff*s  neglect  to  prosecute  a  bill  of  revivor. 
8k  SmU  revived  by  edrefaciatm 
2S.  SuppUmental  billf  mhen  necessary  or  appropriate* 
8S.  Shmeture  of  mpplemenUd  bills. 

27.  Time /or  hearing  a  tuppUmenial  bill  in  nature  of  a  bill  of  review. 

28.  Supplemental  btS,  in  nature  of  a  bill  qfrevivort  to  execute  a  decree. 

29.  Crou  bUlf  when  necessary  or  appropiate. 

50.  Of  using  at  tke  kearing  oftke  original  cause  a  cross  bill  ordered  to  be 

taken  pro  confesso* 

51.  Bill  qfrevietUf  w&en  necessary  or  appropriate. 

52.  Imx  of  the  courts  nhen  neeeesaryto  a  bill  of  review. 

SS.  B^  of  review  may  be  also  a  bill  of  revivor  and  supplement. 

34^  Distinction  between  ift  bill  of  review^  and  a  supjdemental  bill  in  nature 

2fa  biU  of  review. 
S5.  Original  bul  to  vary  a  decree. 
S&  BiOs  quia  timet  when  necessary  or  appropriate. 
37.  Bdljor  an  issue  to  try  a  right  to  a  manors  dismissed. 

2.  Of  the  structure  of  bills  in  general. 

!•  Formerly  a  bill  contained  little  more  than  the  statement. 

2.  The  pUttntijfs  equity  must  appear  in  the  stating  part  of  the  bill. 

S.  Mere  description  is  not  a  s^j^deni  averment  of  fact. 

4.  As  to  xohat  circumstances  the  plaintiff  may  interrogate. 

5.  Mode  of  construing  the  interrozating  part  of  the  bill. 

6.  Tie  prayer  of  a  bul  is  materiiUf  in  consti-utng  charges  not  direct. 

7.  Rdirfmay  be  men  under  the  general  prayer y  if  consistent  with  the  case 
made  by  thebOL 


8.  Rditf  improperly  prayed^  cannot  be  given  under  the  general  prayer. 

xef  sought  is  inconsistent  with  theftan^  of  the  bUl^  it 


9.  Where  ike  relief 

cannot  be  given  un&r  the  general  prayer. 
10.  Demurrer  to  a  bill  only  praying  a  commission  to  enable  plaintiff  to  go 

to  laWj  overruled* 
11*  Of  praying  interest* 
11  amefprayed  by  the  billf  but  given  up  at  the  hearings  must  be  expressly 

waived  on  tke  record. 
IS.  In  relation  to  irrelevattey  and  scandal.  * 

14.  What  allegations  are  or  are  not  impertinent  or  scandalous. 

15.  Where  sonle  of  the  parties  Are  out  of  the  jurisdiction. 

3.  Of  the  structure  of  bills  in  particular  cases. 

1.  An  ejectment  biU. 

2.  An  injunction  bill. 

S.  BUI  to  restrain  an  action  upon  different  policies  on  differeni  "sfiipSf 
between  the  samepartieSy  not  muUtfarious.  '  > 

4.  Tke  joinder  of  joint  and  several  demands  by  the  same  bill,  is  muki* 

furious. 

5.  BUI  against  several  purchasers  and  others,  is  multifarious. 

'^  G  2  6.  Distinct 
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6*  Dittind  UUs  necessarvjbr  ditHnd  invasiam  of  a  paient;  seats  of  a 

right  of  fishery^  or  the  custom  of  a  mill. 
7«  Prater  of  costs  against  an  agent  involved  in  a  fraud* 
8*  A  btU  to  open  an  account. 
9«  A  billAr  an  accouut  after  a  previous  arbitrement. 

10.  A  hiUhy  an  attorney  for  his  bill. 

11.  Statement  of  a  bargam  and  sale* 

12.  A  bUl  demanding  toritingSf  not  stating  them  to  be  in  defendant's  pas- 

session. 
IS*  Claiming  in  right  of  their  estates  or  otherwise^  too  generaL 
14*  A  bill  gating  generally^  that  under  some  deeds  in  defendant's  custody 
'plainifff'tDas  entitled  to  some  interest  in  same  estates  tn  their  possession^ 

too  general. 
15*  Claiming  in  right  of  their  estates  or  otherwise  is  too  loose,  on  a  bill  to 

perpetuate  tutimony  of  a  right  of  common  and  toay. 
Ti6.  A  bill  to  discover  money  won  at  plaif. 
n.  A  bill  seeking  a  discovery  qfa^edigree. 
18«  Statement  by  an  heir  at  law  qfnis  pedigree. 
19«  Demurrer  to  the  bUl^  as  stattng  the  defendant's  estate^  viz.  that  he  is 

seised  in  fee  or  otherwise  wdTeniitledtOf  too  generally  ^  overruled. 
90.  Statement  that  a  party  was  factor. 

21.  Statement  of  a  feoffment. 

22.  General  charge  oj  combination  to  defraud^  too  hose. 

23.  Of  the  degree  of  certainty  in  chargtngfraud. 

24f.  What  a  sufficient  connection  of  fraud  with  the  particular  transaction. 

25.  What  allegation  is  sufficiently jn^edse  to  put  in  issue  a  person's  insanity, 

26.  A  bill  byjudgment'Creditors  tn  Jamaica. 

27.  Statement  qf  by  tohom  the  duties^  claimed  by  the  city  of  London,  were 

payable. 
28«  Statement  of  a  valid  legal  conveyance  to  the  mortgagee^  on  a  bill  to 

redeem. 
29*  As  to  interroeatinff  to  the  fact  of  payment. 
30.  A  mjbr  a  ^fijperjbiinafjf ^agreement. 

51.  Extent  of  the  description  of  the  right  to  tithes  in  a  biUfor  an  account. 

52.  Of  waiving  the  treble  value  in  a  biUffr  an  account  of  tithes. 
S$.  ^atement  of  payment  in  a  bill  to  establish  a  modus. 

34.  A  bill  to  establish  a  modus  in  districts. 

35.  A  bill  to  establish  a  modus  for  an  ancientfarm. 
86.  A  bill  to  estMish  a  modus  for  every  ancient  farm. 
37*  A  bill  to  have  an  usurious  security  ddiveredup. 

III.  3|n  tdattott  to  ttt£Dnnatt0it04 

1.  When  appropriate. 

()f  the  distinction  between  the  course  by  bill,  and  by  information. 

2.  Structure  of  informations* 

1.  A  case   in  which  an  information  against  a  corporation  was  held  mtd» 

tifarious. 

2.  Structure  of  an  information  to  remove  trustees  of  charity,  ordered  to 

be  decteaout  of  a  certain  parish. 

IV.  3n  relation  to  plratr^ 

1.  When  a  plea  is  neoeraary  or  appropriate;  when  not. 

1.  Where  the  bill  is  demurrable  on  the  face  qf  H* 

2.  Plea  of  a  fact  in  bar  to  a  bill  of  discovery,  does  not  lie.. 

4  3.   Im 
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S.  In  tkioueofan  exeaOar  refying  on  the  Hatute  qflmUationB. 
i»  ToahSl  ofrewoor. 

5.  7o  a  fdrejadas  to  revive. 

6.  Apka  to  an  amended  bill. 

2.  Force  and  effect  of  a  plea. 

Aifmttmg  a  de/enddnt,  nang  at  law,  to  his  election. 

3.  A  plea  is  in  its  nature  (fivisible. 

1.  //  Moy  therefore  be  good  in  partf  and  bad  in  part.  * 

2.  Pka  alimDed  as  to  reiiefi  overruled  as  to  distxnery. 

S,  Asto  a  plea  good  to  the  relief,  but  bad  to  the  discovery. 
i  Pha  to  the  account,  allowed  asto  the  real,  overruled  as  to  the  personal, 
estate. 

i-  Of  successive  pleas. 
(^pleading  the  same  matter  morej^rmtdly  than  atjirst. 

5.  Of  the  structure  of  pleas  in  general. 

1*  The  i^fce  i^sLplea  in  general  is  to  confess  the  riehi  to  sue,  and  avoid 
it  by  matter  dehors ;  the  excepted  cases  are,  tvSere  the  plea  must  be 
SKpported  by  an  answer. 

2.  Tk  true  way  qfvleading  is  to  plead Jacts* 

3.  Aflea^  must  tenaer  issuable  matter. 

^  A  plea  must  reduce  the  defence  to  a  single  point,  which,  however,  may 

consist  of  a  variety  qfjacts. 
^  In  rdaOon  to  duplicity. 
^  Smjdusage  will  not  render  a  plea  multifarious* 
7*  Two  inconsistentjacts  amnot  be  joined  in  one  plea. 
^  As  to  the  ^fett  ^many  inconsistent  defences. 
^  Ofmeetitig  by  averment  in  thtpka  the  charges  of  the  bill. 
^^  A  flea  must  go  to  collateral  circumetanoes  chaffed  as  evidence  of  the 

princ^  gnmnd  ^relief 
^^>  Sis  no  objection,  thai  all  matters  of  the  plea,  except  the  denial  of  col' 

^um,  are  contained  in  the  bill. 
12.  Diitinetion  as  to  pleading  at  lam  and  in  equity;  the  latter  admitting 
the  denial  qfsomejact  alleged  by  the  bill,  in  some  instances,  with  cer- 
tain  averments,  as  a  good  plea. 
1^  Qfke  of  a  plea,  generally,  not  to  deny  the  equity,  but  ti>  bring  forward 
^Jad,  the  rami  perhaps  of  a  conJbination  tf  circumstances,  vAichy 
jftrue,  displaces  the  equity. 
1^  A  plea  Mating  no  new  matter  in  bar  of  the  suit,  will  be  overruled.. 
^  As  to  a  n^atioeplea. 

1&  Averment  to  bditfas  to  the  transactions  of  others,  sufficient. 
17.  fUa  with  an  exception,  not  requiring  a  reference  to  the  answer,  good. 
1&  Pka,  with  exception  of  matters  after^mentioned,  bad. 

6.  Of  the  structure  of  pleas  in  particular  cases. 

!•  ^P^  of  accounts  stated  and  settled,  to  a  billjbr  an  account. 

2-  Iteplea  of  alien  enmity. 

3*  ^Jtca  maintaining  an  award  against  a  bill  invalidating  it* 

^  ^^^  jT^Aarfffrf  and  acts  of  parliament  conferring  authority,  without 

ddmUngthem. 
^«  Plea  qfajact  in  bar  to  a  bill  of  discovery,  does  not  He* 
&  Plea  to  a  bill  to  discover  articles  pawned, to  defendant. 
7'  Plea  to  a  billjbr  discovering  defendant's  marriase  with  A;  that  she  is 

to  sister,  protects  him  Jrom  discovering  any  jact  forming  a  linh  in 

thechdin. 

G  3     .  8.  Plea 


8«  CHANCERY  PLEADING.  [Chakcery 

8.  Pleahuiifying  a  disireu,  noi  ttating  that  the  sum  tnu  due. 

9.  In  rdoHon  to  duplicity. 

10.  Plea  of  a  fine  ^lanat. 

11.  Flea  qfajormer  suit. 

12.  Plea  of  ti former  suit  satisfied, 

13.  Plea  oftttle  paramount  to  a  bill  to  set  aside  a  conveyance  for  frauds 

14.  Plea  i^'the  statute  of  frauds. 

15.  Plea  denying  plaint0^s  heirship. 

16*  A  pleaf  under  the  circumstanceSf  overruled,  as  tendering  an  immaterial 

tssue. 
n.  Avlea^  under  the  circumstances,  overruled  as  inconsistent. 
18.  Ptea  to  discovery  as  tending,  upon  a  douMe  account,  to  criminate,  hdd, 

under  the  circumstances,  inconsistent. 
19*  Plea  of  an  insolvent  act. 
20.  Plea  to  the  jurisdiction. 
21*  Plea  by  ex^utor  of  the  statute  of  limitations. 
22*  Plea  of  the  statute  of  limitations. 
23.  Plea  of  a  traverse  to  an  inquisition  of  lunacy. 
24^  Plea  to  a  mortgage  bill.  * 

25*  Plea  qfcowoeyance,  and  of  fine  and  non-claim,  tohether  multifarious. 
26.  Plea  denying  notice. 
27*  Plea  qfplenarty. 

28.  Pka  qf  purchase. 

29.  Plea  qf  recovery  of  land. 

SO.  Plea  of  a  release  to  a.bill  to  set  it  aside. 

31.  A  plea  to  a  bill  of  revivor. 

32.  A  plea  of  payment  to  a  bill  for  tithes. 
33«  A  plea  of  simony  to  a  bill  for  tithes. 

34.  A  plea  controverting  the  plaintiff* s  title. 

35.  Plea  of  the  statute  against  buying  pretended  titles. 

7.  PlBcttce  connected  with  a  plea. 

1.  iVhen  a  plea  must  be  stvom  to. 

2.  Of  severance  in  pleading. 

S.  Of  overruling  a  plea  toithout  prejudice  to  insisting  on  the  same  matter 
by  answer. 

4.  Plea  covering  too  much,  ordered  to  stand  for  an  anstver  with  liberty 

to  except. 

5.  The  plea  of  outlawry,  like  other  pleas,  is  to  be  set  down  by  the  <fe- 

fenaantfbr  argument. 

V.  fit  relation  to  tirmuvrersi^ 

1.  When  a  demurrer  is  necessaiy  or  appropriate,  when  not* 

1.  Where  the  fact  objected  is  not  apparent  on  the  bill. 

2.  Where,  taking  charges  to  be  true,  the  bill  would  be  dismissed  at  the 

hearing. 
3*  On  the  ground  of  multifariousness. 

4.  To  save  costs  only. 

5.  In  relation  to  the  statute  of  limitations. 

6.  In  relation  to  prayer  of  rdief  in  a  discovery  bill. 

7.  To  a  bill  for  discovery  of  matter  which  efefendant  need  not  anstver. 

8.  To  a  bill  for  discovery  of  matters  subjected  to  penalties. 

9.  To  a  bill  for  discovery  and  rdief,  charging  fraud. 
'    10.  On  the  ground  that  defendant  is  a  mere  Witness. 

11*  Demurrer  qf  another  cause  depending,   overruledf  from  the  other- 
cause  being  inefficacious. 

12.   In 
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12.  /a  ike  cam  i^-a  bill  Moling  a  payment  to  praUd  an  individual  frwn 

protecution  for  Jkionyf  and  desiring  the  assistanee  of  the  court. 
IS.  No  decree^  tohere  defendant  might  have  demurred, 

2.  General  demurrer,  when  the  impropriate  form,  when  not 

1.  To  a  hSl^  proper  Jar  discovery  only^  praying  relief. 

%  Whercy  though  the  decree  and  conveyance  were  stated  only  by  way  of 

pretatce,  the  whole  right  as  against  the  defimdaniSf  wa$  founded  on 

that  conveyance* 
%.  Ina  wusceltaneous  case. 

$.  Demurrer  ore  tenus. 

1.  Whether  allowable  in  equity. 

2.  Whether  allowable  at  law. 

4.  Extent  of  a  demurrer. 

1.  Demurrer  to  the  whole  relief  is  bad,  if  plaintiff' is  entitled  to  any  part. 

2.  Demurrer  to  the  whole  6illf  defendant  having  answered  oart^  is  bad. 

5.  A  demurrer  in  itsjbrm  applicable  to  part  of  a  bill  omyt  is  not  to  be 

extended  to  the  other  part  answered  by  drfe$idant^  • 
i.  Demsmrer  to  the-whole  bill,  with  an  exception  to  a  small  part,  may  be 

good  in  point  of  Jbrm. 
5.  Demurrer  not  going  to  the  whole  bill,  must  clearly  express  the  particular 

parts  demurred  to. 
^  Inan  answer  and  demurrer,  the  parts  demurred  to  must  be  distinctly 

specgUdm 
7.  Demurrer  overruled,  as  not  stating  particularly  the  parts  demurred  to. 
9.  Demurrer  overruled,  as  covering  rusef*  to  whSch  uiaiat^was  entitled, 
9.  Defendant  may  demur  to  relief,  and  answer  to  aiscovery. 
10.  Demurrer  to  btllfor  discovery  and  relief,  if  good  as  to  the  reUef,  is 

good  as  to  the  ducovery  also. 
!!•  Demurrer  to  discovery  and  answer  to  rdief,  is  bat^ 
11  On  a  general  demurrer  to  a  bill  seeking  relief,  an  objection  ta  the 

discovery,  as  subwcting  the  defendafU  to  penalties,  is  not  competent. 
^  Toon  amended  bill. 

5.  0£  a  aeoond  demurrer. 

I*  There  cannot  be  two  demurrers  to  one  billi  secus  to  original  and 

amended  biO. 
2i  Demurrer  overruled  as   too  extensive,  dtfendani  cannot  afterwards 

demur  as  to  part. 
5.  Demurrer  to  the  whole  bill  being  overruled  0  demurrer  less  extended  is 

fdlowaUe,  by  leave  <if  the  court,  but  not  otherwise. 

6.  A  demurrer  is,  in  its  nature^  entire. 

!•  A  demurrer,  unlike  a  plea,  cannot  be  food  in  part  and  bad  in  part. 
2.  The  rule  that  a  demurrer  bad  in  part  ts  altogether  bad,  has  reference  to 

the  matter  demurred  to. 
1  Demurrer  may  be  good  as  to  one  defendant,  and  bad  as  to  another. 

7.  A  demurrer  operates  as  an  admission. 

1*  Facts  only  are  admitted  by  a  demurrer. 

2.  A  demurrer  does  not  admtt  what,  though  stated  by  pbdntjff  as  Jact,  is 

merely  inference /rom  matter  of  law. 
)•  Every  thitg  wdlpikaded,  is  confessed  by  demurrer* 

8.  Eflfect  of  a  demurrer  upon  the  cause. 

Notwithstanding,  on  a  demurrer  allowed^  bilt  dismissed^  it  has   been 
set  on  foot  again. 

^  G  4  9.  Whea 
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9.  When  an  answer  shall  ovamk  a  demmrrer. 

Demurrer  to  relief  overruled  by  annoer  to  ditcovery  qfjacts  on  tahich 
relief  is  prayed. 

10.  Demurrer  for  want  of  parties. 

No  general  rule,   that  demurrer  for  toani  of  parties  must  state  the 
parties. 

1 1.  When  a  demurrer  shall  be  aided  by  matter  dehors. 
Answer  readto  support  a  demurrer. 

VI.  Hit  relatton  to  aiunDcrti^ 

1.  When  an  answer  b  necessary  or  appn^riate^  when  not. 

1.  In  generalf  when  a  party  pleads  he  must  also  answer. 

2.  To  support  a  plea. 

3.  In  a  suit  for  discovery^  the  answer  of  the  party  interested  cannot  be 

dispensed  with. 

4.  In  tne  case  qf  resisting  a  discovery. 

5.  In  the  case  where  the  discovery  will  subject  to  penalties^  and  the  time  of 

limitation  elapses  after  a  first  and  b^ore  the  second  answer. 

6.  In  relation  to  the  statute  of  frauds. 

7.  With  reference  to  the  statute  of  limitations.  ' 

S.  Where  a  plea  bars  the  whole  oilly  an  answer  overrules  it* 

2.  Force  and  effect  of  an  answer. 

1.  An  insufficient  answer  is  as  none. 

2.  Where  the  plaintiff'  is  misnamed. 

S.  It  must  be  taken  to  be  truCf  untU  proved  false. 

4.  The  test  of  its  credibility. 

5.  In  the  case  of  mistake. 

6.  J^ect  of  an  admission  by  answer  qf  assets* 

7..  Effect  of  an  admission  by  executor  by  his  answer. 

8.  Force  of  affidavit  against  an  answer. 

3.  Of  the  structure  of  answers  m  general. 

1.  In  r^ation  to  the  title. 

2.  An  answer  must  correspond  to  the  number  ofplaintM. 

3.  An  ansxoer  joint  and  several  for  many^  taken  as  the  answer  of  those 

only  who  swore  it. 

4.  An  evasive  answer  is  as  nond  and  may  be  taken  off  the  file. 

5.  An  evasive. answer  is  a  contempt. 

6.  A  defendant^  who  might  have  pleaded  or  demusred^  answering,  must 

answerfuUy. 
7«  A  full  answer  is  always  requisite^  unless  it  goes  to  criminate,  or  in  the 
case  of  a  purchaserfbr  value  without  notice. 

8.  Whether  a  defendant  can  by  answer  refuse  to  give  a  full  answer. 

9.  Particular  charges  must  be  answered  particuMfiy.  -  / 

10.  Circumstances  tending  to  the  point  relied  and  issue  tendered  on  by  the 

plea^  need  not  be  answered. 

1 1.  Answer  is  requisite  to  the  sifting  inquiries  upon  the  general  question. 

12.  Of  the  obligation  to  answer  circumstances  not  connected  wUh  defend" 

anfs  awn  interest. 

13.  Defendant  cannot  by  answer  refuse  aJuU  discovery. 

14.  Of  answering  by  reference  to  a  schedule  or  writings, 

15.  A  shedule  to  an  answer  was,  under  the  circumstances,  held  impertinent. 

16.  A  party  charging  himself  in  a  schedule  to  his  answer,  cannot  discharge 

hitnselfby  anoi/ier  schedule  stating  his  disbursei^ents. 

17.  A 
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17.  AwuiJi  dutfged  btf  kit  annoer^  cannot  dUcharge  himsdfbifit,  unless 

de  wkok  is  staUd  as  one  transaction. 

18.  Am  enmer  in  support  of  a  plea.  , 
19i  Wlud  Aatt  be  scandal  in  an  ansiwer,  tohat  not. 

4.  Of  the  structure  of  answers  in  particular  cases. 

1.  Of  setting Jortk  an  account. 

i.  A  defendant  to  MUfor  discovery  and  account ^  objecting^  bt^  ansiwer,  that 

he  had  no  concern  in  the  business,  must  ansrverjiilfy. 
%  An  OMsmer  to  a  bill  seeking  an  account^  rdying  on  a  deed  qfcompro' 

wise  at  a  bar  to  rendering  it,  toaSf  on  exceptions,  considered  short. 
4k  When  an  anstoer  to  a  bUlfor  an  account  shall  be  deemed  impertinent. 

5.  An  ^0tf»  charged  tvith  personal  fraud,  must  ans»>er  fully. 

6.  Admusion  of  the  receipt  of  sums,  tohich  sums  he  had  paid,  S^c.  a  good 

wscharge. 
?•  The  case  of  an  anstoer  by  bankers  denying  any  concern  in  the  affair Jbr 

tBiich  an  injunction  and  discovery  tnas  sou^. 
S.  Toa  bUlJor  discovery  of  a  correspondence. 
9.  Discovery  by  a  miller  carrying  on  the  trade  of  a  mealman. 
IOl  a  sdiedule  to  an  anstoer  toas,  under  the  drcumstanees,  held  impertinent. 
11.  Defendant  stating  himself  trusteee  Jbr  mortgages,  decreed  to  deliver 
up  deeds,  because  he  did  not  name  them,  so  that  jJaintiffcouU  amendm 
II  Of  intimating  an  intention  to  rdy  on  the  insufficiency  ^a  notice. 
IS.  Answer,  a.  purchase  Jbr  value  without  notice  /  Jurther  anstoer  not 
requisite. 
,    li.  Answerto  a  bill  of  revivor. 

15.  In  an  ansvser  to  a  biUjbr  tithes,  it  is  sufficient  ifplaintiffhas  notice  tf 

the  general  nature  of  the  defence. 

16.  In  laying  a  modus. 

17.  A  tatneu  {made  defendant)  answering,  must  anstoerJuUy. 

5.  Siiiqplemental  answer  when  necessary  or  appropriate^  when  not. 

1.  General  rule  upon  the  subject, 
i.  In  the  case  of  mistake. 

3.  Upon  discovery  of  new  matter  after  replication. 

4.  In  a  miscellaneous  case. 

6.  Of  an  answer  by  a  foreigner. 

A  stoom  translation  must  be  JUed  with  an  answer  in  ajoreign  language. 

7.  Answer  to  a  cross  bill. 

Cannot  be  read  where  there  have  been  no  ulterior  proceedings. 

8.  Answer  to  an  amended  bill. 

Of  the  obligation  to  anstoer  an  amended  bill,  with  the  consequence  of 

9.  In  relation  to  ezcq)tions. 

1.  When  exceptions  are  answered,  the  whole  taken  as  one  answer, 

2.  not  defendant  does  not  speak  to  his  knowledge  and  bditf,  ie  no  bi- 

jection  at  the  hearing  to  the  manner  of  stating  a  modus. 

10.  Of  usmg  an  answer  as  evidence.  *       / 

1.  An  anstoer,  though  not  used  as  evidence  in  the  cause,  may  be  read  as 

to  costs. 

2.  A  piardian^s  anstoer  may  be  read  against  himsdf  in  his  individual 

character. 

3.  Antwer  read  as  evidence,  contrasted  with  the  other  evidence,  not  Jbr 

the  purpose  of  discrediting  it. 

4.  One 
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>     4.  One  de/endanf^  answer  read. to  0iipporianaiher*spka* 

5.  One  defendants  answer  cannot  be  fiad  againsk  the  other. 

6.  Distinction  at  law  and  in  equity  as  to  reading  the  answer. 

7.  The  whole  answer  to  a  discovery  biU  must,  wen  usedy  be  read. 

8.  Of  allowing  the  original  answer  to  be  used  o^  a  trial  at  law. 

9.  The  propriety  of  using  an  answer  at  law  is  for  the  consideration  of 

the  court. 

11.  Practice  connected  with  an  answer. 

.  • '  •      •  • 

Im  In  rdation  to  the  oath  and  smutturc— where  defendant  is  abroad. 

2.  In  rdaiumio  the  oath  and  signature ^m-whered^endant  isaquaker. 

3.  In  rdation  to  the  oath  and  signature  — -  course  upon  an  irregularity. 
^  if.  An  answer  must  be  signed  iy^unsA 

5.  Of  taking  an  answer  ^thejile  in  case  of  mistake. 

6.  A  scandalous  answer  will  be  taken  off  the  fie. 

7«  A  scandalous  answer  may  be  reperrwion  thematiau  qf  another  defendant. 

8.  Of  taking  an  answer  ^ the' fie  to  found  a  prosecution  for  perjury. 

9.  Order  relative  to  rcforences  qf  answers  Jor  insafficiency^  scandal^  or 

impertinence.  .      '  , 

10«  An  answer  cannot  be  referred  for  impertinence^  after  a  rtferencefor 

insuffidenqf.  ... 
1 1  •  Of  the  affidavit  for  a  supplemental  answer. 

VII.  Bftt  itlarion  to  Out(Iaimer04 

Of  retracting  a  disclaimer. 

Defendant  cannot  get  rid  qf  a  disclaimer  without  a  ^strong  case  on 
affidavit. 

* 

VIII.  9|n  relation  to  tttilicattoit0. 

Of  the  structure  of  a  replication. 
General  or  special. 


I.  3|n  relation  to  tge  parties  to  a  bill,  tonvlainantti  anb  He^ 

ftnOant04 

1.  General  rules  on  the  joinder  of  parties. 

1.  Grounds  upon  which  the  general  rule^  requiring  that  all  persons  interested 

be  made  parties,  will  be  dispensed  with. 

1.  The  ffeneral  rule*  requiring^  all  persons  interested  to  be  partiesi  dis- 
pensed wiu,  where  it  is  impracticable,  or,  extremely  difficult.  In  such  a 
case,  to  obtain  a  decree,  to  establish  the  right  of  suit  to  a  mill,  for  instance, 
the  court  only  requires  parties  sufficient  to  secure  a  fair  contest;  and,  the 
right  being  established  in  that  way,  consequential  relief  may  be  had  against 
the  rest  in  another  suit.    Adair  v.  The  New  River  Company,  11  Ves.  429. 

2.  The  strict  rule  that  all  persons,^  materially  interested,,  must  be  parties, 
dispensed  widi,  where  it  is  unpracticable,  or  very  inconvenient;  as  hi  die 
case  of  a  very  numerous  association  in  a  joint  concern ;  in  effect  a  partner- 
ship.   Cockbum  v.  Thompson,  16  Ves.  S21. 

2.  Joinder  qf  parties  who,  though^  in  some  respects  connected,  have  distinct 

interests. 

Bill  by  a  bankrupt,  and  the  assignee  under  an  insolvent  act»  of  which  he 
afterwaras  took  the  benefit,  against  representatives  of  the  deceased  assignees 
and  other8,for  an  account  of  his  estate,  and  various  transactions  before  and  since 
the  bankruptcy ;  no  assignee  in  the  bankruptcy  beiiig  a  partly  and  collusion 

with 
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irith  penoM  accountable  to  the  estate  charged  agamst  only  some  of  the  re*- 
preKOtatnres  of  the  aasignees.  Demurrer  allowed  generally,  for  want  of 
equity,  and  as  relief  might  be  had  by  petition  in  bankruptcy ;  and  ore  tenus 
the  wit  being  multifarious,  as  uniting  parties  though  in  some  respects  con* 
nected,  having  distinct  interests.    Saxton  v.  Davies,  18  Yes.  jun.  72. 

2.  General  rules  on  the  joinder  of  con^plainants. 

IntkecoMe  of  joint  interestSf  some  vtHl  b^  attorned  to  euejor  allt  if  incotif* 

veniefd  tojiutice  that  all  should  be  parties. 

Demurrer  to  a  bill  by  some  members  of  a  lodge  of  free-masons 
aainst  others  to  have  the  dresses,  and  decorations,  books,  papers,  and 
ouier  effects  of  the  society  ddivered  up ;  an  injunction  was  allowed,  on 
tibe  ground,  that  they  a£Pected  to  sue  in  a  corporate  character :  but  leave 
wv  given  to  amend ;  the  court  holding  jurisoiction  for  the  delivery  of  a 
chattel;  and  where  there  is  a  joint  interest,  permitting  some  to  sue  as  in- 
diiiduals,  representing  the  rest,  in  other  instances  than  those  of  creditws 
and  legatees,  if  inconvenient  to  justice  that  all  should  be  parties.  Lloyd 
T.  Losring,  6  Yes.  773. 

3.  General  rule  on  the  joinder  of  defendants. 
Joinder  of  a  party  against  tohom  no  reUff  is  prayed. 

Ths  only  case  in  which  a  person  against  wham  no  relief  is  prayed,  is 
ifloved  to  be  made  a  party,  is  that  of  the  agent  of  a  corporation. 
15V&164. 

4.  Agent. 

Joinder  of  agad  on  a  bill  against  the  prineipaL    v 

Demurrer  by  a  married  woman  to  a  bill  praying  discovery  only  against 
ber,  and  relief  against  her  husband,  as  to  contracts,  &c.  by  her,  a^  agent  for 
her  husband ;  alTedging  the  vouchers,  &c«  to  be  in  her  possession ;  fjlowed ; 
upon  the  objection,  first,  to  makine  a  mere  i^eot  a  party;  secondly,  to  ad- 
mittiiig  the  testimony  of  a  wife  in  her  husbaira's  cause.  Le  Texier  y.  Mar- 
gufbe  of  Anspadi,  15  Yes.  159. 

5.  Ass^ee  .of  a  bond^ 

Jomder  of  assignor ,  or^  if  dead,  his  representative^  on  a  bill  by  assignee 

of  a  bond. 

The  original  obligee  on  a  bond  being  dead,  without  representative,  there 
if  a  want  of  parties.    Ray  v.  Fenwick,  3  B.  C.  C.  25. 

6.  Assignee  of  a  judgment. 

Joinder  of  assignor  on  a  bill  by  assignee  of  a  judgments 
To  hill  by  assignee  of  judgm^t,  assignor  is  a  necessary  party.    Cathcart 
T.LeiHs,  1  Ve8.463. 

7.  Assignee  of  a  mortgage. 

Assigitment  without  the  authority  or  privity  of  the  mortgagor;  the  assignee 

is  the  only  necessary  party. 

Aamg^um^^^  witbout  thc  autboHty  or  privity  of  the  mortgagor ;  the  assignee 
ii  the  only  necessary  party.    9  Yes.  269. 

8.  Assignee  of  a  residuary  legatee. 

Jwder  qfasngnor^  or^  ifdeady  his  representative,  on  a  bill  by  assignee  of 

a  residuary  legatee. 

One  of  two  joint  executors  and  residuary  legatees,  •  assigned  bis  interest 
and  died;  the  assignee  filed  a  bill  to  have  half. the  residue  transfcirred,  to 
han«    The  repreaentative  <rf*  the  assignor  need  not  be  a  party  unless  there 

appear 
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appear  any  doubt  of  the  validity  of  the  assignment.    Blacke  v.  Jones, 
S  Anst.  651. 

9.  Attorney. 
1 .  Joinder  of  attorney  because  qf  hit  possession  of  title  deeds. 
Generally  it  is  not  necessalry  to  make  an  attorney  a  party  because  he 
has  title  deeds  in  his  possession,  althoi^  it  may  become  so  under  particular 
circumstances.    Fenwick  v.  Reed,  1  Mer.  114. 

2.  Joinder  qf  attorney  on  a  billjor  rdief  from  fraudulent  release  obtained 

through  his  assistance. 
A  solicitor  assisting  his  client  in  obtaining  a  fraudulent  release,  is  properly 
made  a  ^arty  to  a  bill  seeking  relief  from  Uie  fraud ;  and  he  shall  be  liable 
to  costs  if  the  principal  be  not  solvent.    ]  Sch.  &  Lef^  227. 

10.  Attorney-general, 

1.  The  attorney-general  is  an  officer  of  the  croton^  and  in  that  sense  only  the 

officer  qf  the  public. 

The  attorney-general  is  an  officer  of  the  crown/ and  in  that  sense  only 
the  officer  of  the  public.    Attorney-general  v.  Brown,  Swanst.  294. 

2.  Joinder  qf  attomey-general  in  the  case  qf  a  legacy  to  a  chamty. 

Where  there  is  a  legacy  to  a  charity,  not  necessary  to  make  the  attorney- 
I  general  a  party.    Chitty  v.  Parker,  4  B.  C.  C.  88. 

3.  Joinder  qf  attomeyhgeneral  in  a  bill  to  establish  a  modus  tohere  the  rector 

is  an  eleemosynary  foundation^  qftohich  the  king  is  visitor. 

In  a  bill  to  establish  a  modus,  where  the  rector  is  an  eleemosynary  found- 
'  ation,  of  which  the  king  is  visitor,  the  attorney-general  need  not  be -made  a 
party.    Scarr  v.  Trinity  College,  3  Anst.  768. 

4*  Joinder  qf  attomey-general  on  an  information  and  bill  to  set  aside  leases 
.   granted  by  a  vicar  and  vestrymen,  under  an  unlimited  potoer  to  lease  gfven 
by  statute. 

Information  and  bill  to  set  aside  three  leases,  one  for  999  years,  and  two 
for  1000  years,  granted  by  a  vicar  and  vestrvmen  under  an  unlimited  power 
to  lease  given  by  an  act  of  parliament.  Held,  that  the  attorney-general 
ought  not  to  have  been  made  a  party,  and  that  the  leases  were  vali£  At- 
torney-general V.  Moses,  2  Mad.  294. 

5.  Joinder  qf  attomeygeneral  on  a^ication  by  a  foreign  government,  for 

dividends. 

The  court  refused  to  order  dividends,  received  before  the  bill  filted,  of 
stock,  purchased  by  the  old  government  of  Switzerland,  to  be  paid  into 
court  by  the  trustees  on  the  application  of  the  present  government,  without 
having  the  attorney-general  a  party.     Dolder  v.  The  Bank  of  England, 
10  Ves.  852. 

11.  Bond. 

1.  Joinder  qfall  the  obligors,  prindpdl  and  sureties,  in  a  joint  and  several  bond, 

1.  All  obligors  in  a  joint  and  several  bond,  princifial  and  sureties,  must 
be  parties,  generally.  Exception,  where  the  surety  is  insolvent ;  or  has  paid 
nothing.     16  Ves.  826. 

2.  Injunction  obtained  by  obligor,  in  a  joint  and  several  bond  ;  the  co- 
obh'gor  not  a  party.    Chaplin  y.  Cooper,  1  Ves.  &  Beam.  16. 

2.  Joinder  of  a  surety  in  a  bond  on  a  bill  against  the  oUigorU  executor. 

On  a  bill  against  an  executor  to  be  paid  a  bond  debt,  a  surety  with  the 
tastator  held  to  be  a  necessary  party.    Angerstein  v.  Clark,  Dick.  738. 

12.  Charge. 
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12.  Charge. 

1.  Joinder  ofaU  incumbrancers,' 
As  to  the  necessity  of  making  all  incumbrancers  parties,  QMiere.  12  Ves.  58. 

Si  Madtr  of  ell  persons  tAose  estates  are  liaUe  upon  a  billjbr  equitable,  relief 

as  to  a  rent<harge* 

Upon  a  bill  for  equitable  relief  as  to  a  rent-chargei  all  the  persons  whose 
etfstes  sre  liable  must  be  parties.  The  rule  dispensed  with  under  circum* 
asBoes,  making  it  impracticable  or  highly  inconvenient. '  1 1  Yes.  367. 

13.  Charity. 

1.  Joinder  of  eUthe  terre-tenants  of  the  premises  charged  vdth  the  charity. 
Goieral  objection  by  the  answer  to  an  information^  that  all  the  terre- 
tcflSDts  of  the  premises,^  charged  with  the  charitj,  are  not  parties,  without 
vjf  particular  description.  The  court  will  direct  inouines,  what  other 
hndf  are  charged,  &c ;  previously  deciding  the  valioity  of  the  charge 
igiiBst  the  detendants  before  the  court.  Attorney-general  v.  Jackson, 
liyes.36S. 

1  Juiader  of  truetees  and  disinherited  heir ^  on  an  information  to  apply  money ^ 
poen  to  a  charity  ^  to  different  uses,  tohere  there  is  a  residuary  gift  to  trustees 
fir  other  charitable  uses* 

In  an  information  to  <^ply  money,  given  to  a  charity,  to  other  uses  than 
tboie  specified  by  the  wul :  where  diere  is  a  residuary  gifl  to  trustees  for 
ocher  duuitable  uses,  the  trustees  and  the  heir,  though  disinherited,  must 
be  pirties.    Attorney-general  v.  Green,  2  B.  C.  C.  495. 

l^.  Common,  tenants  in. 
1.  Joinder  of  the  lessee  qfone  tenant  in  common,  on  a  biU for  partition. 
One  tenant  in  common  having  leased  his  share ;  on  a  bill  for  partition,  the 
\mee  u  a  necessary  party,  and  his  costs  must  be  borne  by  his  lessor.    Cor- 
V.  6e8t»  2  Cox,  27. 


1  Jobder  qf  a  surviving  tenant  in  common  on  a  bill  qf  revivor  by  the  repre* 

sentative  of  the  other. 

Abatement  by  the  death  of  one  of  the  plaintifi,  tenants  in  coiAmon.  Bill 
of  fcmor  by  bin  representative.  The  survivor,  if  not  a  co-plaintiff,  must  be 
mfk  a  defendant.  Whether  the  original  defendant,  having  had  orders  for 
time  to  answer  the  original  bill,  can  begin  again  with  the  usual  course  of 
orders  for  time  to  answer  in  the  revivc^i  cause,  Qju^ere.  Fallowes  v,  Wil- 
liiaMon,liyes.906. 

15.  Corporation. 

l»  Joinder  of  members  in  their  individual  capacity  on  a  bill  against,  the  cor^ 

poraiion  in  its  political  character. 

EQl  against  a  corporation,  trustees  for  a  charity,  for  a  discovery,  and  in- 
junction acainst  a  resolution,  depriving  the  plaintiff  of  his  office  m  school- 
nsster;  barged  to  have  been  procured  by  five  of  the  merahers,  including 
the  iMififf,  from  improper  motives,  with  reference  to  a  parliamentary  elec- 
tioo.  Demurrer  by  those  five,  on  the  ground,  that  no  title  was  shewn  to 
^itooTcry  against  them,  and  ore  tenus,  tnat  the  charge  would  be  the  subject 
of  t  criminal  prosecution,  overruled.  Dummer  v.  Corporation  of  Chip- 
penham.   H  Yes.  245. 


2.  Joinder  of  all  the  commissioners  of  a  nawation,  on  a  bill  upon  orders 

signed  by  some  onfy. 

In  a  bill  against  the  committee  of  a  voluntary  society  who  contract  with  a 
tf^desnian,  it  is  not  necessary  to  make  the  other  members  of  the  society 

parties. 
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parties.  Cullen  v.  Queensbury^  1  B.  C.  C.  101.  So,  of  the  commissioners 
of  a  navigation  who  have  signed  any  of  the  orders.  Horseley  v.  Bell, 
1  B.  C.C.lOl.ii. 

16.  Associations  in  nature  of  corporations. 

1.  Joinder  as  complainants  qf  the  vohfJe  society^  on  a  bill  upon  a  contract  btf 

their  committee. 

Persons  contracting  on  behalf  of  a  legal  society^  of  which  they  are 
members,  as  a  committee,  are  not  liable  to  nonsuit,  and  cannot  defend  an 
action,  upon  an  objection  of  parties.    Cousius  v.  Smith,  18  Ves.  542. 

2.  Demurrer  allowed  to  a  bill  iy  some  members  of  a  mason's  lodge  against 

others  t  Jot  the  effects. 
Vide  6  Ves.  77S. 

'S.  Joinder  of  thetohole  society  on  a  bill  against  the  committee  'who  contracted. 

Vide  1  B.C.C.  131.  13  Ves.  542. 

4.  Joinder  of  all  the  commisfioners  of  a  navigation^  on  a  bill  upon  orders 

signed  by  some  only. 
Vide  1  B.  C.  C.  101.  n. 

5.  Joinder  of  all  the  members 'vf  a  society  Jor  relief  in  skhness^  on  a  bill 

against  the  trustees  Jor  an  account. 

Society  for  relief  in  sickness,  &c.  by  means  of  a  fund  raised  by  subscrip- 
tion of  the  members,  considered  merely  as  a  partnership,  having  no  corporate 
capacity.  Beaumont  v.  Meredith,  3  Ves.  Si  Beam.  180.  In  a  suit,  there- 
fore, against  the  trustees  by  some  members  for  an  account,  alleging  a  di»- 
solution  contrary  to  the  articles,  all  other  members  must  be  parties.    Ibid. 

17.  Creditors. 

In  other  instances  besides  those  of  creditors  and  legatees,  some  onltf  will  be 
aUofwed  to  represent  a  joint-^interestf  when  inconvenient  to  justice  that  all 
should  be  made  parties. 

Vide  6  Ves.  773. 

18.  Executor. 

1  •  Joinder,  on  a  bUl  by  a  creditor  against  the  executor  of  a  debtor  to  the  estate* 

Creditor  filing  a  bill  against  executor,  cannot  make  a  debtor  of  the  debtor 
a  party ;  in  case  of  insolvency  in  the  executor,  the  court  will,  on  petition,  ap- 
point a  receiver,  and  compel  the  executor  to  allow  his  name  to  be  used  id 
oringing  actions.    Utterson  v.  Mair,  2  Ves.  95. 

2.  Joinder  of  residuary  legatees  on  a  bUl  against  an  executor. 

Residuary  legatees  not  necessary  parties  to  a  suit  against  «n  executor. 
Brown  v.  Dowuiwaite,  1  Mad.  446. 

« 

3.  Joinder  of  heir  and  executor  on  a  bill  Jor  an  account  under  ancestors 

agreement,  as  wM  before  as  since  the  death. 
The  plaintiiF  was  tenant  to  the  ntther  of  the  defendants  in  a  colliery, 
under  a  lease  and  subsequent  agreements.  On  the  father's  death  he  con- 
tinued to  hold  under  the  defendant,  the  heir,  on  the  same  terms.  He  filed 
his  bill  against  the  two  defendants,  as  executors  of  their  father,  and  against 
the  one  as  heir,  for  an  account  under  the  agreement,  both  in  the  life-time 
of  the  father,  and  since.  The  defendants  demurred  separatelv,  as  being 
improperly  joined  in  the  suit.  The  demurrers  were  allowed.  Ward  v.  the 
Duke  of  Northumberland  and  another,  2  Anst.  469. 

4.  Joinder  of  an  executor  in  a  miscellaneous  case. 
A  testator  appointed  persons  residing  in  India  and  Scotland  his  executors. 
The  will  was  not  proved  in  England.    The  executors  in  India  Tendtted  a 

sum 
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im  of  monejr  to  their  agent  in  England,  and  a  creditor  of  the  testator  filed 
A  bin  gainst  the  agent  of  the  executors,  to  whom  the  money  was  remitted, 
prying  an  accoont  and  pajrment  of  the  money  to  the  accoimtant-general  for 
flccmitj.  A  demurrer  was  put  in  to  the  bill,  on  the  ground  that  no  personal 
representaiiTe  of  the  testator  was  made  a  party ;  and  the  demurrer  allowed. 
Love  ▼.  Farlie,  8  Mad.  101. 

19.  Feme  Covert 

Maier  of  a  Jeme  caoert  on  a  bSt  against  her  husband^  to  Main  her  eoi- 

'denee  agatmt  him. 
Vide  15  Ves.  159. 

20,  Heir. 
1.  Joinder  qf  infant'  heir^  on  a  bill  on  behalf  qf  younger  children  to  raise 

portions. 

On  a  bill  filed  on  behalf  of  younger  children,  to  raise  the  portions  out 
of  the  real  estate,  the  infimt  heir  ou^ht  to  be  made  a  defendant^  not  a 
pbmtiC    Flunket  ▼«  Joice,  2  Sch.  &  Lef.  l£9.< 

i.  Jmmdtrofhnr  amdexecutoff  on  a  biUjm  an  aceouut  under  ancestor's 

agreement,  as  todl  before  as  since  the  death. 
Vide  S  Anst.  469. 

S.  Joinder  of  trustees  and  disinherited  heir^  on  an  information  to  op^y  money 
gnen  to  a  charity^  to  different  uses,  inhere  there  is  a  residuary  gift  to  trustees 
JbreAer  chaHtMe  uses. 

Vide  SB.C.C.  495. 

21.  In&nt 

1.  Infant  sues  by  his  next  friend^  toithout  toaiting  till  of  age. 

InCmt  <Night  to  sue  by  next  friend,  not  to  wait  tilt  of  age.    Blake  v.  Bun- 
baiy,  1  Ves.  194*  ^ 

2.  Joinder  of  an  infant  partner. 

Though  one  of  three  partners  is  an  infant,  an  action  must  be  brought 
against  all  three.    4  Ves.  164. 

22.  Information. 

A  new  relator  named  in  the  room  of  a  deceased  relator. 

A  new  rdator  named  in  the  room  of  a  deceased  relator.^    Attomey-gene- 
nd  ▼.  Powd,  Dick.  S55. 

23.  Insolvent  debtor. 

Joinder  of  the  insolvent  on  a  biU  by  a  purchaser. 

1.  An  insolvent  debtor  is  not  a  necessary  party  to  a  biH,  but  a  purchaser 
'^  '  in  stock,  against  the  assignee.    Collet  v.  Wollaston,  3B.C.C. 


2.-Bfll  by  purchaser  of  one  who  afterwards  took  the  benefit  of  an  insolvent 
Objection,  .that  insolvent  should  have  been  party,  overruled.    Collet  v. 
1  Anst.  lOS* 


24.  Joint  tenants. 

of  a  Joint  owners  on  a  ftfff  against  factory,  on  a  demand  against 
Ifto  other  moietVy  defendant  admitting  separate  accounts,  and  possession  of 
tkopradnco^of  mat  moiety. 

Joint  owner  ndt  necessary  party  to  bill  against  factor,  on  a  demand  against 
te  odier  moiety,  defendant  having  kept  separate  accounts,  and  admitted 
the  produce  of  that  moiety  to  be  in  his  possession.  Weymouth  v.  Boyer^ 
IVca.417, 

25.  Legatees. 
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25»  Legatees. 

1.  In  other  instances  besides  those  of  creditors  and  legatees^  some  only  will 
be  aUcwed  to  represent  a  joint  interest^  tohen  inconvenient  to  justice  that 
aU  should  be  made  parties. 
Vide  6  Ves.  773. 

2.  Joinder  of  legatees  whose  Ixodes  are  charged  on  the  real  estate* 
Erery  legatee  whose  legacy  is  charged  on  the  real  estate,  ought  to  be 
before  the  court.    Moise  v.  Sadler,  1  Cox.  S52. 

5.  Joinder  of  aU  persons  interested  in  thejund  arising  under  a  devise  for  sale. 
In  a  devise  to  seU,  and  the  produce  to  be  divided^  all  the  persons  in- 
terested in  Uie  fund  must  be  parties,  although  the  land  is  sold  before  the 
suit.    Faithful  ▼.  Hunt,  3  Aast.  751. 

4.  Joinder  of  persons  entitled  to  purchase-money^  on  a  bill,  by  devisees  in  tnsetf 
to  sellfjbr  specific  performance  of  agreement  to  purchase. 
BUI,  by  devisees  in  trust  to  sell,  for  specific  performance  of  an  agree- 
ment to  purchase:  exception  to  the  report  in  favour  of  the  title,  that  the 
persons  entitled  to  the  purchase- money,  subject  to  debts,  legacies,  and 
other  charges,  were  not  parties  to  the  suit:  the  Lord  Chancdlor  was  of 
opinion,  they  ought  not  to  be  parties  to  the  conveyance :  and  if  they  were, 
their  covenant  ought  to  extend  only  to  their  own  acts  and  those  of  the 
devisor ;  not  to  a  general  warranty,  without  a  special  contract  for  it :  but  as 
the  ^otnt  must  come,  properly  upon  objections  to  the  conveyance,  the 
exception  was  overruled  upon  the  lorm,  exception  that  die  persons  entitled 
to  the  purchase-money,  subject  to  the  charges,  were  not  parties  to  the  con- 
veyance, overruled.    Wakenum  v.  the  Duchess  of  Rutland,  3  Ves.  233.  SCH. 

5.  Joinder  ofaU  the  residuary  legatees  on  a  bill  by  some. 
Bill  by  some  of  the  residuary  devisees,  all  must  be  parties.    Parsons  v. 
Neville,  3  B.  C.  C.  365. 

6.  Joinder  on  a  bill  by  a  residuary  legatee  of  all  persons  interested  in  the 

residue. 
Generally,  a  residuary  legatee  must  bring  before  the  court  all  per- 
sons interested  in  the  residue.    Excepticm,  where  not  necessary  or  con- 
venient.   16  Ves.  328.  ' 

7.  Joinder  on  a  bill  for  a  moiety  of  a  residue  of  the  persons  to  tohom  the  other 

,  moiety  had  been  given  over  in  default  of  appointment. 
Bill  for  a  mdetv  of  a  residue,  the  other  moiety  was  given  to  A.  for 
life,  and  upon  her  decease,  to  such  persons  aa  she  should  appoint ;  in  default 
of  appointment,  to  other  persons:  those  persons  must  be  partite.    Skerritt 
V.  Birch,  3  B.  C.  C.  229. 

8.  Joinder  of  residuary  legatee  on  a  biU  against  an  executor* 
Vide  1  Mad.  446. 

« 

9.  Joinder  of  residuary  legatee^  on  a  bill  by  creditors  against  the  executor. 
In  a  bill  by  creditors  against  the  executor,  it  is  not  necessary  to  make 
the  residuary  legatee  a  party.    Lawson  v.  Barker,  1  B.C.C.  303. 

10.  Joinder  qf  residuary  legatee^  on  a  billjor  a  specific  legacy. 
Residuary  legatee  need  not  be  party  to  bill  for  specific  legacy.    Wain- 
Wright  V.  Waterman,  1  Ves.  313. 

26.  Lunatic 
1.  Information  at  the  relation  of  a  lunatic^  not  proper  ;  he  must  be  a  party. 
Information  at  the  relation  of  a  lunatic,  not  proper;  he  must  be  a  party. 
Attorney-general  v.  Tiber,  Dick.  378. 

2.  Appointment  of  a  responsible  relator,  in  an  information  at  the  rdation  of  a 

^         lunatic. 
In   an  information  at  the  relation  of  a  lunatic,  a  proper  relator  was 

directed 
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« 
dncted  to  be  appointed,  who  might  be  responsible  for  the  costs  of  the  suit. 
Attoney*general  v.  Tyler,  2  Eden,  230. 

3.  Ri^ktqfan  annuitant  made  a  party  only  in  respect  of  an  annuity  given  by 
Aetcill,  to  attend,  at  the  passing  of  the  accounts,  as  ttext  of  kin  to  the  re* 
uiuary  legatee,  a  lunatic* 

A  defendaDt  made  a  party  to  a  suit  only  in  respect  of  an  annuity  to 
vUch  she  is  entitled  under  a  will,  not  allowed  to  attend  at  the  passing  the 
tcoooDts  of  the  general  estate  in  the  master's  office,  or  to  be  paid  the  costs 
af  put  actendancesy  as  next  of  kin  to  the  party  beneficially  interested  in  the 
rendae  of  the  ettaXef  who  had  since  become  lunatic ;  where  there  is  no 
direction  in  the  decree  for  such  purpose.    Tharp  v.  Tharp,  3  Mer.  510* 

27.  Manor. 
1.  Juimder  &faU  the  tenants  of  a  manor  on  a  bill  by  or  against  them. 

Virions  cases,  where  parties  dispensed  with :  bills  by  or  against  some 
tevnti  of  a  manor ;  as  for  suit  to  a  mill.  Sec :  some  parishioners  for  tithes, 
«r  a  nodus :  societies  for  insuring  each  other,  which  is  not  within  the  statutev 
SGeo.].  e.18.;  16  Ves.328. 

2.  Joinder  of  several  tenants  of  a  manoron  a  biUJbr  quit^rents. 

Bin  will  not  lie  against  several  tenants  of  a  manor  for  quit-rents,  unless 
tk  pfemiaes  are  uncertain.    Bowrie  v.  Prentice,  1  B.  C.  C.  200. 

28.  Mortgagor  and  mortgagee. 

1.  Joinder  qfaU  thejoint^mortgagees  on  a  bill  to  foreclose. 

Where  there  are  three  mortgagees,  being  joint  tenants,  one  cannot  bring 
t  bill  to  foredooe  without  making  the  others  parties.  Lowe  v.  Morgan,  1  B. 
CC.368. 

1  Jwder  of  the  mortgagors  lessee,  evicted  for  nonpayment  of  rent  on  a  bill  to 

foreclose. 

The  leaiee  of  a  leasehold  interest,  that  had  been  evicted  for  nonpayment 
of  rent,  b  a  necessary  party  to  a  bill,  hy  the  mortgagee  against  the  lessor,  filed 
^  the  expiration  or  the  six  months  allowed  the  tenant  to  redeem ;  and  a 
<iaiiarrer,  for  want  of  parties,  accordingly  allowed.  Adams  v.  St.  Leger,  1  Ball 
*Beatty,l81. 

3.  Jwider  of  the  mortgagor,  or,  ifdeadf  his  heir,  on  a  biU,  by  the  second  mart' 

gagee,  to  redeem  the  first  mortgage, 

1.  Bill  by  second  mortgagee  to  redeem  tJie  first  mortgage,  the  mortgagor,  or 
^  bdr,  must  be  a  party ;  the  heir  being  abroad,  the  court  cannot  proceed. 
fefl  X.  Brown,  2  B.  C.  C.  276.  - 

2.  A  second  mortg^ee,  to  redeem  a  prior  mortgsige,  must  make  the  heir  of 
^  niortgagor  a  party ;  though  the  se<5ond  mortgage  is  6nly  of  part  of  the 
cBUcs  comprised  in  the  first,  and  under  a  diiferent  title.  Palk  v.  Lord  Clinton, 
12Ves.4«. 

S.  To  a  bill  by  a  mortgagee  or  trustee  of  a  leasehold  interest,  evicted  for  non 
pcpiMBt  of  rent,  against  the  landlord,  seeking  a  redemption  after  the  expir- 
^ioB  of  the  six  months ;  a  demurrer,  the  lessee  not  being  a  party,  allowed, 
y»sv.  St.L^er,  1  Ball  Sc  Beatty,  181. 

♦•  Joinder  of  the  personal  representatix^e  of  a  mortgagor  tenant  in  fee,  mart' 
gaging  by  creating  a  term,  on  a  bill  to  foreclose. 

Hortg^^  by  tenant  in  fee  by  creating  a  term.  The  personal  represent- 
^t  oogfat  not  to  be  a  party  to  a  bill  of  foreclosure.  Bradshaw  v.  Outram, 
15V€8.234. 

S*Asagnment  toithoutjh^  authority  or  privity  of  the  mortgagor  ithe  assignee 

is  the  only  necessary  party, 

V;de9Ve&269. 
Vol-  VIII.  H  29.  Pa- 
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29.  Parishioners. 

Joinder  ofaU  the  parishioners  on  a  billjbr  tilheSf  or  a  modus. 

Vide  16  Ves.  328. 

SO.  Partition. 

1.  Joinder  of  the  lessee  of  one  tenant  in  comnum,  on  a  UUJor  partition. 

Vide  2  Cox,  27. 

2.  Joinder,  on  a  biUjbr  a  partition,  of  a  lessee,  tiohose  lease  is  relied  on  Ay 
«    *  defendant  as  evidence  of  a  Jbrmer  partition. 

Bill  for  a  partition  against  D.:  D.,  by  his  answer,  seuup  a  partition  made 
several  years  ago;  as  evidence  whereof  (amongst  other  things)  he' states,  that 
plaintiff  acted  upon  a  moiety  of  the  premises  to  his  several^  estate,  and  parti- 
cularly that  he  made  a  lease  of  part  thereof  to  C.  Plaintiff  amends  his  bill, 
making  C.  a  party »  charging  that  the  lease  to  htm  was  made  under  cireum- 
stances  of  fraud  and  imposition ;  and  praying  that,  as  against  C,  the  lease 
may  be  set  aside.  -  Demurrer  by  D.  to  tl^e  whole  bill,  for  that  it  is  exhibited 
against  several  persons  for  several  distinct  matters ;  flowed.  Plaintiff  ought 
first  to  have  filed  his. bill  against  C.  only,  to  impeach  the  lease.  Whaley  v. 
DawsOn,  2  Sch.  &  Lef.  367. 

31.  Partner. 

1.  Joinder  of  all  the  members  of  a  partnership* 
One  partner  cannot  sue  separately.    15  Ves.  213. 

2.  Joinder  of  a  partner  abroad. 

Whether,  and  under  what  circumstances,  a  tcader  can  plead  in  abatement 
a  partner  abroad,  Qfttprtf.    6  Ves.  438. 

3.  Joinder  of  a  dormant  partner. 

Dormant  partner,  not  an  ostensible  contracting  party;  a  creditor  may,  but 
is  not  bound  to,  go  against  him.     17  Ves.  jun.  412. 

32.  Privateer. 

Joinder  of  aU  parties  interested  on  a  bill/or  an  account  of  captures. 

Bill  by  one  of  the  officers  and  crew  of  a  privateer  against  the  owners^ 
for  an  account  of  captures,  according  to  the  articles.  Leave  given'  to 
amend,  by  stating,  that  the  bill  was  on  behalf  of  the  plaintiff  and  all  odiers : 
and  upon  that  amendment  the  account  was  decreed.  Good  v.  Blewitt> 
IS  Ves.  397. 

33.  Receiver. 

Joinder  of  vendor's  receiver  on  a  billjbr  specific  performance. 

To  a  bill  against  a  vendor  for  a  specific  performance,  his  stewards  and  re- 
ceivers ought  not  to  be  made  parties.  A  specific  performance  being  decreed^ 
the  bill  as  against  them  was  dismissed  with  costs.  M'Namara  v.  Williams, 
6  Ves.  143. 

34.  Remainder-man. 
1.  Joinder  of  remainder^men  where  the  first  tenant  in  tail  is  a  party.. 

1.  Where  the  first  tenant  in  tail  is  a  party,  not  necessary  to  make  the 
other  remainder-men  parties.    Reynoldson  v.  Perkins,  Dick.  427. 

2.  Rule,  established  for  convemence,  that  it  is.  sufficient  to  bring  the  first 
tenant  in  tail  before  the  court.    9  Ves.  S6» 

3.  Where  it  has  been  held  sufficient  to  bring  before  the  court  the  first 
person,  having  an  estate  of  inheritance.    16  Ves.  326. 

«  * 

2.  Joinder 
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£.  Joinder  of  remednder'tnen  in  order  to  clear  a  party  s  title. 

A  party  who  is  plaintiff,  has  no  right,  in  order  to  clear  his  oWn  title,  to. 
bring  ranamder-men  before  the  court,  npon  a  discussion — whetlier  a  prior 
rautnder^inan  has  a  title  or  not ;  and,  therefore,  a  bill,  as  against  them,  dis- 

miised.    Pelham  v.  Gr^^ry,  1  Eden,  518. 

« 

SS.  Revivor. 

1.  Joinder  of  all  iheplasntifs  upon  a  revivor  by  scire Jacias* 

Upon  a  revivor  by  tdreJkddSf  according  to  the  old  practice,  all  the  j^laiil 
'  most  hmve  joined.     11  Ves^SlK 

2.  Jmtkr  of  ncrtveiisg  ienaui  in  common,  on  a  bill  of  revivor  by  the  repre' 

ientaiive  of  the  other, 
lUe  II  Vea.  SM. 

S6m  Ship-owners. 

Joinder  of  tSt  the  part-otoners  of  a  ship. 

One  pikt^onfiier  of  at  Mp  cannfot  brihg  a  bill  on  behalf  of  himself  and  the 
other  part-ovBers,  but  they  must  all  be  parties.  Moflal  v.  Farquharsbn, 
2  B.  C.  a  8S8. 

37.  Steward./^ 

Joinder  qfvendor*s  steward  on  a  billjbr  speeifc  performance. 

Vide  6  Vcs.  143.  ',. 

38.  Terre^tcnWt^. 

1.  Joinder  of  tdltke  terre-tenanii  of  the  premises  charged  xuith  a  charity.  . 
Vide  11  Ves.  509. 

2.  Jcmder  i^f  the  lessee  of  one  tenant  in  common,  on  a  billjbr  partition* 

Vide  2  Cox,  27. 

39.  Tithes. 

1.  Joinder  ^  Hkeordiniiry  on  a  biU  to  establish  a  customary  payment  in  lieu 

of  tMes* 

to  a  bilf  tb  establtth  a  cuiftomary  payment  in  lieu  of  tithes,  the  ordinary 
nait  be  a  party.    Gordon  v.  Simkinson,  1 1  Ves.  509* 

2.  Joinder  of  the  patron  and  ordinary  on  a  bill  to  establish  a  modus. 

The  patron  and  ordinary  are  necessary  parties  to  a  bill  to  establish  a  modus ; 
sad,  taerefore,  where  the  defendants  insisted  on  several  moduses  and  cus« 
tm  which  were  in  themselves  bad,  but  were  established  by  a  decree  made 
ia  ssiDt  iif  this  court,  to  which  the  patron  and  ordinary  were  not  parties,  the 
court  refused  to  allow  them,  and  decreed  an  account.  Jenkinson  v.  Roys- 
toa,  1  Dan.  121. 

1  Joinder  of  a  rector  fy  a  vicar^s  suitjbr  an  account  of  sntaO  tithes,  charged. 
to  be  wMdd  by  occupiers,  on  a  claim  by  the  rector. 

A'  rector  ought  not  to  be  made  a' defendant  in  a  vicar's  suit  for  an  ac- 
caant  of  shmiU  titliea^  charged  to  be  withheld  by  occupiers^  on  a  claim  bf  the 
leoisr.    Williams  v.  Price,  4  Price,  156. 

l«  Joinder  ^  iM  the  persons  liable  to  contribution,  on  a  bill  to  establish  acon» 

tributary  modus. 

la  a  biD  to  establish  a  contributoiy  modus,  all  the  persons  liable  to  the 
coatribotiOQ  need  not  to  be  parties.    Scarr  v;  TVInity  College,  3  Anst.  768. 

1  Joinder  of  all  the  owners  of  Idnds  in  a  township,  on  a  bill  by  one  to  esta* 

bltM  a  contributory  modus. 

One  owner  'oT  lands  in  a  township  may  sue  for  himself  and  the  others,  to 

H  2  eitablish 
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establish  a  contributory  modus  for  all  the  lands  there.    Clayton  v.  Trinity 
College,  3  Anst.  841 . 

Joinder  of  aU  interested  in  any  one  particular  adventure f  on  abiUJbr 

titae  ofjUh^ 

In  a  bill  for  tithe  of  fish,  all  the  persons  interested  tn  any  one  particular 
adventure  must  be  made  parties.    Coppard  v.  Page  and  others,  Forrest,  1. 

40.  Trust 

1 .  Joinder  of  a  trustee  in  a  toill,  toho  released  and  never  acted^  on  a  bill  to  set 

aside  the  wll for  fraud. 

A  trustee  in  a  will,  who  released  and  never  acted,  ousht  not  to  be  a  party 
in  a  suit  to  set  aside  the  will  on  the  ^ound  of  fraud,  and  therefore  need  not 
answer  as  to  the  charges  of  fraud,  m  which  he  is  not  personally  implicated. 
Richardson  v.  Hulbcrt,  1  Anst.  65. 

2.  Joinder  of  trustees  and  disinherited  heirf  on  an  information  to  apply  mo- 
ney given  to  a  charity y  to  different  uses,  tohere  there  is  a  residuary  gift  to 
trustees  for  other  charitable  uses. 

Vide  2  B.  C.  C.  495. 

d.  Joinder  of  an  intermediate  trustee  of  the  equitable  interest^  on  a  bill  by  tht 
.  trustees  and  cestui  que  trust  of  a  term  to  execute  the  trusts^ 

If  the  trustees  of  a  term  and  the  cestui  que  trust  are  before  the  court,  an 
intermediate  trustee  of  the  equitable  interest  need  not  be  party  to  a  bill  filed 
to  carry  the  trusts  of  the  term  into  execution.  Head  v.  Lord  TejvhBxn^ 
1  Cox,  57. 

4.  Joinder  of  the  assignee  of  a  trust  on  a  biU  against  the  trustee. 

1.  Bill  against  a  trustee,  who  has  assigned  his  trust,  the  assignee  must  be 
a  party,  as  the  decree  must  be  first  against  him,  and  the  original  trustee  to 
stand  as  a  security.    Burt.  v.  Dennet,  2  B.  C.  C.  225. 

2.  If  the  trustee  of  a  term,  to  secure  the  payment  of  an  annuity,  assigns 
the  term  to  a  third  person,  such  third  person  should  be  a  party  to  a  suit  to 
have  the  securities  delivered  up  as  void.    Bromley  v.  Holland,  Cooper,  18. 

5.  Joinder  of  cestui  que  trust  on  a  bill  by  one  trustee  of  stock  against  the  other, 

to  con^d  him  to  replace  it  pursuant  to  agreement. 

Bill  by  one  trustee  of  stock  against  the  other,  to  compel  him  to  replace 
it  or  give  security  according  to  his  engagement,  when  the  plaintiff  joined  in 
iransterring  the  stock  into  his  name :  demurrer,  because  the  cestuy  que  trust 
were  not  parties,  overruled.    Franco  v.  Franco,  8  Ves.  75. 

41.  Vendor  and  purchaser. 

Joinder  of  retired  owners  of  a  colliery ,  on  a  bill  'by  those  tuAo  remained, 
against  the  vendor  of  timber,  paid  for  by  the  loiter*  ^ 

Timber  purchased  for  a  colliery ;  before  it  waK  applied  to  the  use  of  the 
colliery,  some  of  the  owners  retired ;  and  it  was  paia  for  by  those  only  who 
remained ;  the  former  owners  are .  not  necessary  parties  to  a  suit  by  those 
who  remained,  against  the  vendor,  on  account  of  that  sale.  Massey  v. 
Davies,  2  Ves.  317. 

42.  Witness. 

A  witness  ought  not  to  be  a  party,  with  some  exceptions. 

1 .  A  witness  not  to  be  a  party.     12  Ves.  343. 

2.  Rule,  that  a  mere  witness,  having  no  interest,  ouffht  not  to  be  a 
party.    1  Ves.  Sc  Beam.  550*    Exceptions  to  that  rule.    Ibid. 

3.  General 
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3.  General  rule^  that  a  mere  witness  is  not  ta  be  made  a  party.  Excep- 
tioQf  in  the  cases  of  arbitrators,  and  attorneys ;  and  corporations,  whose 
oSoen  and  senrants  are  made  parties.    14  Ves.  252. 

43.  Practice  connected  with  the  subject  of  parties. 
!•  A  decree  is  void  against  persons  uAo  ought  to  have  been  made  parties^ 

A  decree  obtained  without  making  parties  those  whose  rights  are  affected 
tlwraby,  is  firauddent  and  void  as  to  those  parties :  and  a  purchaser  under 
it,  with  notice  of  the  defect,  is  not  protected  by  it.  GiffiEurd  v.  Host,  1  Sch» 
&Lef.S86. 


^  7ioagi4  aparttf  be  named;  yet  if  process  rigainst  him  be  not  prayed,  he  is 

considered  not  joined, 

TfMugh  a  party  be  named  in  a  bill,  as  a  defendant,  unless  process  be 
pnjed  against  him,  an  objection  at  the  hearing,  that  he  is  not  a  party,  will 
be  allowed.    Windsor  v.  Windsor,  Dick.  707. 

3.  Ok  Aewng  cause  against  a  decree,  vmnt  of  parties  may  *be  objected* 

On  shewing  cause  against  a  decree  by  default,  want  of  parties  objected ; 
the  objection  allowed.    Jackson  v.  Lee,  Dick.  9i. 

4.  f¥lere  the  vMnt  of  parties  is  apparent,  a  demurrer  lies  ;  tohere  not,  a  plea; 

Defect  of  parties  the  subject  of  demurrer,  or  plea  ;  as  it  appears  or  not, 
«die&ce  of  the  bill.    Cockburn  ▼.  Thompson,  16  Ves.  321. 

5«  Of  the  requisite  certainty  in  the  objection  for  want  of  parties* 

Upon  an  objection  for  want  of  parties,  not  necessary  to  point  them  out  by 
saBK;  if  deacribed  so  as  to  enable  Uie  plaintiff  to  msuce  them  parties. 

nvefcsea 

6,  In  the  case  of  a  general  objection  by  the  anstver  to  an  information,  that 
all  the  terre-tenants  of  the  premUes  charged  with  a  charity,  are  not  parties, 
without  any  particular  description  • 

Tide  11  Ves.  365* 

7.  Where  the  personal  representative  is  a  mere  formal  party,  the  court  will  go 

on,  and  staffer  him  to  be  brought  before  the  master. 

Where  the  personal  representative  is  a  mere  formid  party,  the  court  will 
|o  on,  and  suffer  him  to  be  brought  before  the  master.  Fletcher  v.  Ashr- 
buner,  lB.C.a49?. 

8.  Supplemental  bill  to  add  parties^ 

Antiesuipeared  to  be  wanting;  it  was  ordered  to  stand  over,  witli  liberty 
fiv  the  plamtifi  to  file  a  supplemental  bill,  merely  to  add  parties.  Holds- 
vodh  V.  Holdsworth,  Dick.  799. 

9.  Of  striking  out  the  name  qf  plaintiff'  inserted  without  his  consent. 

1.  Bill  brought  by  one  pluntiff  without  his  consent ;  liis  name  struck  out. 
Cfeswd  V.  Raddi^,  Dick.  32.  . 

2.  i^^cation  by  a  plaintiff  to  have  his  name  struck  out  of  the  bill,  for 
tbat  it  was  inserted  without  his  knowledge,  refused ;  but  he  was  ordered  to 
be  indemnified  by  the  soUcitor.    Titterton  v.  Osborne,  Dick.  350. 

5.  The  names  of  two  of  the  petitioners  having  been  made  use  of  without 
difir  knowledge^  this  circumstance  must  be  made  the  subject  of  a  distinct 
sppGcatJoo  against  the  solicitor,  and  cannot  be  insisted  on  upon  tlie  hearing 
of  the  petition.    £x-parte  Stuckey,  2  Cox,  283. 
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•  L  Of  the  different  specif  of  bills* 
1.  A  bill  of  interpleader  token  necessary  or  appropriate* 

I.  Bill  of  interpleader  it,  where  two  persons  claim  of  a  third  the  same 
debt  or  the  same  duty.    2  Ves.  310. 

2*  A  claim  is  a  ground  of  interpleader.    2  Ves.  107. 

8.  Interpleader  upon  opposite  claims.    Stevenson  ▼•  Andenony  2  Ves. 

&  Beam.  407- 

4.  It  is  sufficient  to  support  a  bill  of  interpleader,  that  each  of  tiie  defend- 
ants has  a  claim  to  the  matter  in  questippi  aliho^ffh  ope  .eipriy  fw  pujptwn 
an  action  at  law,  the  principle  being  tp  prevent  a  plaintiff  from  being  doubly 
vexed.  It  is  therefore  not  necessary  that  he  should  have  bo^  ftcMudly 
sued.    Morean  v.  Marsock,  2  Men  107* 

5*^  Interpleader  upon  colour  of  title  given  (o  a  stranger*  Sastlndi^  Conp- 
pany  v.  Bdwardsy  18.  Ves.  jun.  376. 

6.  Plaintiff  having  parted  widi  the  property,  cannot  file  an  interpleading 
bill  against  different  oalmants  upon  an  undertaking  to  pay  oyeer  tne  vplue 
to  the  party  entitled.    Burnett  v.  Anderson*  1  Men  405. 

7.  A  banker,  with  whom  property  was  deposited  for  safe  custody,  refused 
So  deliver  it  to  the  owner  in  prison,  under  actions  brought  against  him  as 
partner  in  an  insolvent  mercantile  house :  the  banker  was  dien  served  with 
attachments  by  the  plaintiff^  in  those  actioost  and  held  to  bail  in  trover  by 
the  owner :  held,  tliat  he  was  entitled  to  relief  upon  bill  of  interpleader ;  but 
need  not  have  come  into  equity,  as,  at  law  he  would  have  been  discharged 
on  common  bail,  upon  bringing  the  deposit  into  court,  and  proceedings  in 
the  action  would  have  been  stayed,  till  the  attachments  were  dUsposed  of  by 
the  owner  of  the  property  in  the  name  of  the  banker.  Langston  v.  Boykton, 
2  Ves.  101. 

8.  Bill  of  inteqileader  sustained  upon  bills  of  exch^ge  recelyed  by  the 
plaintiff,  as  agent  to  procure  payment  for  his  principal  in  Scotlancty  to  whom 
they  were  remitted  against  an  order  for  go<Mls,  procured  m  an  action  of 
trover  by  the  party,  who  so  remitted  them,  and  by  attadiment  in  Scotland, 
by  a  creditor  of  hun«    Stevenson  v.  Anderson,  2  Yes.  ^  Beam.  407. 

9.  A  tenant  cannot  file  an  interpleading  biU  against  his  landlord.  John- 
son V.  Atkinson,  3  Anst.  798. 

10.  The  rule,  that  a  tenant  cannot  file  an  interpleading  bill  a^nst  his 
landlord,  does  not  hold,  where  the  question  arises  upon  the  ^t  pf  the  land- 
lord subsequent  to  the  lease.    Cowtan  v.  Williams,  9  Ves.  107. 

II.  To  support  a  bill  of  interpleader  by  a  ten&nt,  two  persons  must  claim 
the  9ame  rent  in  pjrivity  of  tenure  and  contract ;  as  in  the  case  pf  mortgagor 
and  mortgagee,  trustee  and  cestui  que  trust,  &c.    2  Ves.  312. 

12.  Interpleader  upon  notice  of  a  variety  of  claims  by  persons,  among 
whom  an  entire  charge  upon  an  estate  was  split;  though  no  suit  instibited ; 
and  but  one  legpl  right  of  entry :  the  prinoiple  being,  not  merely  that  the 
payment  cannot  be  safely  made,  but  that  tJie  party,  entitled  to  be  dis- 
charged by  a  single  payment,  should  not  be  harassed  by  a  number  pf  suits, 
Angell  V.  Hadden,  15  Ves.  2M. 

13.  A  tenant,  tfiough  threatened  with  suits  at  law  on  a  i|jt)e  adverse  to 
his  landlord's,  cannot  make  them  inteiplead,  comme  serhbl^.  Smith  v.  Target, 
2  Anst.  529.    Contrd^  Surrey  v.  Lord  Walthamj  Id.  531.  ». 

H.  Where  one  claimant  seeks  a  certain  rent  from  a  tenant  in  possession, 
the  other  unliquidated  damages  for  use  and  occupation,  he  cannot  make 
them  interplead.    Johnson  v.  Atkinson,  3  Anst.  798. 

15.  Tenant  cannot  file  a  bill  of  interpleader  against  his  landlord  on  no- 
tice of  ejectment  by  a  stranger,  under  a  title  adverse  to  that  of  the  land- 
lord.   On  suspicion  of  coUusioUi  an  inquiry  into  the  circumstances  was 

directed ; 
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dncted;  tad  the  report  coDfinning  the  fraud,  the  bill  was  diamiMed  witb 
cQrti  to  the  landlord,  as  between  attorney  and  client,  to  be  paid  bj  the* 
pUiitif  and  his  solicitor ;  the  latter  to  shew  ciause  why  he  should  not  be 
struck  off  the  roU.    Dungey  v.  Angove,  2  Ves.  SO^. 

16.  Interpleader  voBy  be  in  favour  of  an  insurance  company  against  the 
hadloid  of  premises  which  have  been  burnt  down,  but  insured  by  him ;  and 
tke  tettat  of  the  premises  under  an  agreement  for  a  leas^ ;  and  claiming 
tkrdbre  th^  right  to  have  the  money  laid  out  in  rebuilding  the  premises, 
hrii  ▼.  GOham,  Cooper,  56* 

17.  Where  one  rector  claims  a  modus,  and  the  rector  of  anot^r  parisb 
dsBBi  tithes  in  kind  of  the  same  lands,  they  cannot  be  made  ta  interplead.. 
WMlsBtoQ  V.  Wright,  S  Anst.  801 . 

IS.  Interpleader  on  an  attorney's  claim  of  lien  upon  a  sum  awarded  as 
Ganges  under  a  judgment  obtained  by  the  client  against  the  plaintiff. 
-— -  V.  Bolton,  IS  Yes.  jun.  292. 

19.  An  anctioi^eer  is  the  agent  as  well  of  the  purchaser  as  of  the  vendor  ; 
aid  if  the  vendor  commence  an  action  against  mm  for  tfie  recovery  of  the 
depoBt,  he  may  file  a  bill  of  interpleader  fbr  the  purpose  of  ascertaining  to- 
WB  it  belongs.    Fairbrother  v.  rrattent,  I  Dan..  64« 

90.  Where  money  in  the  public  funds  is  the  subject  of  a  suit,  to  which« 
ftttbaak  is  made  a  defendant,  the  court  will  no^  on  the  application  of  the 
hat,  make  any  order  on  the  litigating  parties  to  restrain  them  from  pro- 
ctcdbr  n  law  against  the  bank  to  compel  a  transfer,  but  tliey  must- file  a 
Ulflf  Mrteq^eader.    Birch  v.  Corbin,  1  Cox,  144. 

iU  Captain  may  file  a  bill  of  interpleader  where  parties*  claim  adversely 
■dor  the  bill  of  lading.  Sed  quote  wl^re  the  adverse  claims  are  paramount 
iDlhtbiUofkidiiHS.    Lowe  v. ,3  Mad.  277.      ^ 

Sit  Sheriff  levying  upon  goods  alleged  to  be  in  settlement,  cannot  main-* 
taa  a  bill  of  interpleader.    Slingsby  v.  Boulton,  1  Ves.  9c  Beam^  SS4<. 

2.  Vdue  essential  to  a  hSl  of  Interpleader. 

Asiaterpieading  bill,  by  a  tenant  against  two  claimants  of  the  inheritance*, 
vkcne  the  whole  rent  actually  due  is  under  10/.,  will  be  dismissed,  as  be- 
■otfa  the  dignity  of  the  court.    Smith  v.  Targett,  2  Anst.  529. 

S.  An  hUerple&ding  hUl  never  suggests  a  case. 
io  teterpleadKng  bill  never  suggests  a  case.    2  Ves.  31 1 . 

4.  Form  of  the  afidavit  on  an  interpleading  bill. 

As  te  the  preprie^  of  the  affidavit  to  an  interpleading  bill,  denying  the 
bovMge  of  die  defendants,  Quar^.    2  Ves.  ft  Beam.  410. 

5.  Force  qf  the  affidavit  on  an  interpleading  bUU 

'  1.  iAitvit,  with  interpleading  bill^  conclusive.    2  Ves.  &  Beam..  410. 
8.  CaUasioB  not  to  be  presumed  against  the  affidavit  of  the  plaintiff  in 
■twylfailiiia  biU :  nor  can  couoter-aflyavit  prevail  against  it.    Laagston  v. 
Bfljlkon,  2  Yes.  102. 

6.  Questions  arising  on  biUs  tf  interpleader ^  Aotu  disposed  of. 

I  arising  on  bills  of  interpleader  are  disposed  of  in  vanoui» 
#*i^i«y  to  the  nature  of  the  question  and  the  manner  in  whidi  it 
broQght  before  the  court.  Angell  v.  Hadden,  16  Ves.  202. 
1  iKi  iplaadinu  bill  is  considered  as  putting  the  defendants  to  contest 
^  respective  claims;  as  a  bill  by  an  executor  or  trustee  to  obtain  the 
^inctisn  of  the  court  upon  the  adverse  claiou  of  the  defendants.  There- 
^  at  the  hearing,  if  the  question  between  the  defendanto  is  ripe  for  deci- 
asD,  die  eoort  directs  an  action,  or  an  issue,  or  a  reference  to  the  master ;  as 
te  sated  to  the  nature  of  the  case.  Accordingly,  upon  objections  under  the 
ouaty^act,  a  reference  was  dkectad,  whether  proper  liiemorials  were  en- 

H  4      '  ^  '     ^^^^^> 
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roliecl,  and  to 'state  the  priorities  of  such  as  are  valid.    Angell  v.  Hadden, 
16  Ves*  202, 

?•  Course  of  proceeding  in  a  bill  of  interpleader  tohere  one  claimant  estaUiskes 
his  title  bif  evidence^  the  other  makes  default  at  the  hearing. 

Interpleading  bill  by  a  tenant  to  ascertain,  to  which  of  two  claimants  he 
was  to  pay  bis  rent.  The  one  establishing  his  title  by  evidence,  the  other 
making  default  at  the  hearing ;  payment*  decreed  to  the  former ;  and  a  per* 
petual  injunction  against  the  other.    16  Ves.  203. 

8.  Course  of  proceeding  in  interpleader  where  some  defendants  are  abroad* 

Interpleader ;  all  the  defendants  but  one  residing  out  of  the  jurisdiction 
in  Scotland.  The  plaintiff,  after  a  reasonable  time,  having  used  due  dili- 
gence to  bring  them  in,  being  decreed  to  give  up  the  subject  to  the  only 
defendant  appearing,  protected  afterwards  against  the  others  by  injunction ; 
and  order  that  service  on  the  attorney  should  be  good.  Stevenson  v.  Ander- 
son, 2  Ves.  &  Beam.  107. 

9.  Effect  of  a  bill  of  interpleader. 

Plaintiff  in  a  bill  of  interpleader  admits  a  title  against  himself  in  all  the 
defendants ;  and  cannot  say,  that  as  to  some  he  is  a  wrong-doer.  Slingsly 
V.  Boltoii,  1  Ves.  &  Beam.  SS4>. 

10.  Bill  to  perpetuate  testimony^  tohen  necessary  or  appropriate. 

1.  To  support  a  bill  to  perpetuate  testimony,  plaintiff  must  have  an  in- 
terest ;  but  the  minuteness  or  remoteness  of  it  is  no  objection.  A  mere  con- 
tingency, however  near  and  valuable,  (with  the  exception  of  the  case  of  a 
^^cr,)  the  expectation  of  issue  in  tail,  heir  apparent,  or  next  of  kin  of  a 
lunatic,  is  not  sufficient.  Therefore,  a  demurrer  to  a  bill  by  a  tenant  in  tail 
in  remainder,  and  his  issue,  to  perpetuate  testimony  of  the  validity  of  bis  raar-* 
Tiage,  allowed.  Whether  a  bill  could  be  maintained  by  the  trustees  to  pre- 
serve contingent  remainders,  representing  also  the  legal  inheritance  of  the 
whole  estate,  QfuBre.    Allan  v.  Allan,  15  Ves.  ISO. 

2.  The  court  will  not  perpetuate  testimony  of  a  right,  which  may  be  im- 
mediately barred  by  the  defendant.    6  Ves.  262. 

3.  Bill  to  perpetuate  the  testimony  of  witnesses  will  not  lie,  where  the 
plaintiff  may  try  his  right  at  law.    Lord  North  v.  Lord  Gray,  Dick  14. 

4.  Bill  to  perpetuate  testimony  of  the  legitimacy  of  the  plaintifi,  entitled 
in  remainder  in  tail  after  an  estate  for  life :  demurrer  by  the  7th  and  8th  in 
remainder  after  the  plaintifb  and  the  other  defendants,  all  infants,  over^ 
ruled:  any  interest,  however  slight,  being  sufficient.  Lord  Durdey  v* 
Titzhardinge,  6  Ves.  251 . 

5.  The  next  of  kin  of  a  lunatic,  however  hopeless  his  condition,  have  no 
interest  whatever  in  the  property ;  and  therefore  cannot  sustain  a  bill  to  per- 
petuate testimony.  So  an  heir  apparent  cannot  have  a  writ  de  ventre  inspi- 
eiendo.  But  they  may  contract  upon  their  expectadona ;  and  may  perpetuate 
testimony  with  reference  to  the  interest  so  created.    6  Ves.  960. 

11.  Preliminaries  to  a  bill  to  perpetuate  testimony. 

1.  Demurrer  to  a  bill  to  examine  witnesses  to  perpetuate  their  testimony, 
for  that  the  plaintiff  had  not  established  his  right  at  law,  over-ruled.  Cox  y. 
CoUey,  Dick.  SS. 

2.  Demurrer  to  a  bill  to  perpetuate  the  testimony  of  witnesses,  for  that 
the  plainti&  have  not  ascertained  their  title  at  law,  and  had  not  proper 
parties  to  the  bill,  allowed.    Dalton  v.  Thomson,  Dick.  97. 

12.  BiU  to  perpetuate  testimony y  praying  relief  on  the  same  matters^  is  good* 

A  bill  to  perpetuate  testimony,  going  on  to  pray  relief  on  the  same  matters> 
is  good.    Scarr  v.  Trinity  College,  S  Anst.  768. 

13.  Of 
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13.  Qfthe  requkiU  precmon  in  bills  io  perpetuate  ieititmny. 

Demurrer  allowed  to  bill  to  perpetuate  testimony  to  a  right  of  common 
aadofwaj,  because  cbvged  so  generally,  that  derendant  could  not  know 
the  point  to  be  examined  to.    Cresset  v.  Mitton,  1  Ves.  449.  3  B.  C.  C.  481. 

14.  As  io  bringing  onto  a  hearing  bUU  io  perpetuate  testimony. 

Bill  Co  perpetuate  testimony  merely,  ought  not  to  be  brought  to  a  hear- 
lag;  but  if  it  pray  relief,  the  defendant  may  set  it  down  for  a  dismissal. 
Yao^aa  y.  Lord  fitzgerald,  1  Sch.  &  Lef.  316. 

15.  A  bill  ofdiscffoery^  ^ahen  necessary  or  appropriate* 

1.  Af^  a  verdict  at  law,  a  bill  with  proper  charges,  may  be  sustained  for 
the  discorery  of  documents  necessary  to  a  fair  decision.  Field  y.  Beaumont, 
Svast.909. 

2.  Seeintit^DiscovBRY* 

16.  BSl  qfrevtooTf  token  necessary  or  appropriate. 

1.  Upon  the  marriage  of  a  female  plaintiff,  reviyor  alone  will  not  do, 
vfaere  tne  interests  of  third  persons,  viz.  trustees  and  the  issue,  must  be 
brought  forwturd ;  making  a  supplemental  bill  necessary.  But  a  modem  to 
tfay  an  attachment  for  want  of  answer  was  refused ;  bein^  made  with  con- 
tent of  the  husband,  in  the  face  of  his  coyenant  to  permit  the  suit  to  be 
refived  and  prosecuted  by  the  trustees  in  his  name  for  the  benefit'  of  the 
&auly.    Merrywether  y.  Mellish,  13  Ves.  161. 

2.  An  abatement  by  bankruptc;^  of  a  defendapt,  an  executor,  after  a  decree 
Isr  an  account ;  supplementiu  bill  in  nature  of  bill  of  reyiyor,  necesslury. 
iHidT.  Sharp,  1  Yes.  &  Beam.  500. 

S.  Flea  to  a  bill  of  reviyor,  that  it  was  for  costs  only ;  the  costs  haying  been 
~  to  be  paid  into  the  bank,  plea  oyerruled.    Hall  y.  Smithy  1 B.  C.  C» 


4.  Hdd,  once,  no  reviyor  for  costs,  except  after  decree  to  account;  but 
orer-nded.    Lowten  y.  Colchester,  2  Mer.  1 13. 

5.  The  general  rule  being,  that  there  shall  be  no  reviyor  for  costs  aIone> 
yet,  wiiere  the  costs  have  been  taxed  previous  to  the  abatement,  it  seems  there 
ii  a  i^it  to  revive  merely  for  the  purpose  of  having  them  paid ;  and  where 
die  abatement  has  happened  by  the  death  of  the  party,  in  whose  favour  the 
costs  were  awarded,  it  is  the  settled  practice  of  the  court,  that  his  represent- 
ative nay  revive  for  such  purpose.    liOwten  v.  Colchester,  2  Mer.  113. 

6.  Revivor  for  costs  decreed  to  be  paid  out  of  a  particular  fund,  is  an 
czccptioa  to  the  rule  of  there  being  no  revivor  for  costs  alone.  Lowten  v. 
Colcbeflter,  2Mer.ll5. 

7.  A  cause  is  not  out  of  court,  for  the  purpose  of  revivor  for  costs,  in  con- 
of  the  bill  bemg  dismissed.    Lowten  v.  Colchester,  2  Mer,  115* 


17-  Of  the  time  for  fUng  a  bill  of  revivor.    • 

1.  Flamtiff  may  revive  uponthe  time  for  answering  being  out,  but  the  de- 
leadant  n  debarred  from  making  his  defence.  Wakelyn  v.  WaduU,  Dick.  13. 

iL  OrigJDal  bill  being  abated  by  intermarriage  c«  the  plaintiff,  and  not 
being  revived  untQ  after  a  cross  bill  is  filed,  loses  its  priority.  Smart  v. 
flsycr,  Dick.  260. 

\h.  AbSaf  reoioor^  hddbadfor  not  charging  that  plainiiff  had  profved  her 

husbands  mil. 


to  bill  of  revivor,  for  not  charging  that  plaintiff  had  proved 
wili,  allowed.    Humphreys  v.  fndedon,  Dick.  38. 

19*  BiU  of  reoivor  iaienpro-con/esso. 

Bill  of  revivor  taken  pro^onfesso.    Seagood  v.  Ferraud,  Dick.  300. 

20.\Be- 
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20*  Revivor  of  original  Ml  hyplainiiff' in  a.rtvived  suit. 

The  plaintiff  in  a  revived  suit  may  revive  the  original  billy  in  the  same  man^ 
ncr  as  the  original  plaintiff  might,  had  he  been  living*  Philips  v.  Deri>iey 
""'  '    98. 


21.  General  rule  as  to  revivor  by  a  de/endmH, 

Defendant  cannot  revive,  except  after  a  decree  to  accoont,  or  where  the 
defendant  has  some  interest  in  the  fiuther  prosecution  of  the  suit :  not,  there- 
fore, where  his  only  object  was  to  dissolve  an  injuikrtioni  and  proceed  at  law. 
Horwood  V.  Schmedes.    12  Ves.  Sll. 

22.  Revivor  by  dtfendaut  t^er  a  decree. 

After  a  decree  the  suit  may  be  revived  by  a  defendant,  or  the  represent* 
^tive  of  a  deceased  defendant.  Williams  v.  Cooke,  10  Ves.  406. 

2S.  Revivor  by  defendant  on  plaintiff*8  neglect  to  prosecute  a  bill  of  revivor. 

^  If  a  plaintiff  file  a  bill  to  revive  after  a  decree,  and  neglect  to  revive ;  on  the 
^me  far  the  defendant's  answering  being  out,  the  defendant  allowed  to  re- 
vive, and  carry  on  the  decree  under  the  pluat^ff 's  bill.  Whilehear  v.  Hogliea. 
Dict28S. 

24r.  Suit  revived  by  scire  Jaciasm 

Suit  revived  by  scirejacias,  and  costs,  of  a  plaintiff,  who  had  married  since 
the  decree,  ordered  to  be  taxed.    Sayer  v.  Sayer»  Dick.  42. 

25.  Supplemental  biUf  token  necessary  or  appropriate, 

'   !•  Supplemental  bill  allowed  for  the  purpose  of  adding  a  party.    Jones  v. 
Jones,  Dick.  96. 

2.  Supplemental  bill  to  carry  a  decree  into  execution  after  an  appeal. 
Woodward  v.  Woodward,  Dick.  33. 

^  3.  Where  a  decree  has  been  had  against  a  prior  tenant  In  tail,  affecting  the 
rights  of  tenants  in  tail  in  remainder,  the  latter  may  file  a  supplemental  bill  to 
make  himself  party  to  the  former  suit,  for  Uie  purpose  of  af^ealing.  Gifiarcl 
V.  Hos^  1  Sch.  &  Lef.  386. 412. 

4.  Bill  for  account  of  profits  made  by  breach  of  trust,  and  injunction  to 
prevent  recovery  at  law  of  another  sum  under  the  same  circumstances ;  upoa 
the  answer  coming  in,  the  injunction  was  dissolved,  and  the  money  paid 
under  the  action :  not  necessary  to  charge  that  fact  by  supplemental  bill. 
Massey  v.  Davies,  2  Yes,  317* 

5.  Tenant  in  tail  claiming  upon  the  death  of  a  former  tenant  in  tail  with- 
6ut  issue,  not  through  or  under  him,  but  by  a  new  limitation  in  remainder, 
entitled  to  continue  the  suit  of  the  former  tenant  in  tafl,  and  to  the  benefit 
of  the  proceedings,  by  a  supplemental  bill.    9  Ves.  37* 

6.  It  is  not  necessary  to  nle  a  supplemental  bin,  in  order  to  state  that  an 
Itabere  has  been  execUled  and  possession  changed,  pending  the  cause.  1  Sch. 
&  Lef..306. 

7.  After  a  great  lapse  of  time  and  the  deaths  of  parties,  from  the  residence 
abroad  of  the  defendant,  and  upon  an  affidavit  by  him  and  his  solicitor,  that 
ihey  had  not  discovered  deeds  material  for  his  defence,  until  after  issue 
joined ;  leave  was  given  to  file  a  supplemental  bill  to  put  them  in  issue,,  and 
they  were  admitted  in  evidence  uppp  a  rehearing.  Froin  the  evidence  of 
those  deeds  it  appeared,  Uiat  the  acts  of  the  parties,  as  proved  on  the 
original  hearing,  proceeded  from  a  mistake  of  their  rights,  and  tlie  decree  was 
ac^wdtng^  reversed.  .  IterriagtoB  v.  O'Brien,  2  B.  &  B.  140. 

8.  Heir  at  law  filiag  a  bill  to  redeem  a  mortgi^e,  haviiw  also  bought  in  the 
claim  of  a  third  person  to  the  beinship,  if  he  himself  is  found  upon  an  issue 
not  heir,  he  cannot,  by  supplemental  bill,  have  the  benefit  of  the  original  suir» 
as  the  purchase  rof  the  heirship  of  such  third  person;  on  demurrer  to  sup- 
plemental bill*    Tomkins  v*  Lethhridge^  Cooper,  43. 

9.  Bill 
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a  KU  by  an  admwisUatar,  duranie  minort  aiaie.  The  bfant  Mtaiiied 
tveoty-oq«  before  the  hearing*  A  tfupplenieDtal  bill  is  necessary.  Slobbs  ▼• 
Ufji,  1  Coxi  Ids. 

£6.  Sintdure  rf  suppkmewUd  iSls. 

1.  B31  for  the  purpose  of  raismg  a  charge  against  the  inheritance,  divided 
ioto  estates  taiL  An  intenned^te  remainder  coming  in  efxe,  a  bill  atating 
the  fivmer  proceeding  is  allegation  sufficient  to  put  the  &cts  in  issu^ 
igwit  hbn ;  and  even  if  witnesses  examined,  he  shall  have  the  benefit.  The 
priodpJe  must  be  applied  bodi  fbr  and  i^gabst  him ;  subject  to  thi^,  that 
«i«re  In  interest  is  not  affected  by  the  same  circumstances,  he  may  bring 
finvd  the  equities  belonging  to  those  different  ckcumstances,  as  distia- 
ftAug  his  case,  whetiier  plaintiff  or  defendant.    9  Ves.  59, 60. 

1  Demorrer  allowed  to  a  supplemental  bill,  as  stating  circumstancea  sub- 
i^oat,  not  only  to  the  original  bSl,  but  to  publication ;  first,  as  not  pro- 
polj  lapplemental  matter ;  secondly,  as  not  material.  If  material,  the  be- 
nefit ffligbt  be  obtained  in  another  shape ;  perhaps,  by  a  special  application 
fat  the  omfrtnnity  oif  examining  witnesses,  or  i^  biU  of  wcovery ;  as  the  object 
mj  be  discovery  only,  or  also  relief;  and  in  that  case,  that  the  iM^swer  or  evi- 
tecesnybe  readfiAe  hearing.    Milne v.Lord  Harewood,  17  Ves.  144* 

S.  A  lopplemental  bUl,  statrog  facts  posterior  to  the  original  bill,  but  im- 
■steriil,  e.g.  UtiCta  whidi  mi^t  be  considered  bV  the  master  under  the  de- 
oce  to  be  made  in  the  onginid  suit,  h^d  to  be  demurrable*  Adams  v. 
Dwdiiig,  2  Mad.  5S. 


fl.  Tim  fir  iaamg  a  $iffkmenialiillt  innniure&fuhiUqfrtmeto* 

StjyleBental  IvU,  in  nature  of  a  bill  <>f  review,  cannot  be  heard  till  a 
ptma  to  rdiear  ihe  original  cause  is  presented.    Moore  v.  Moore,  1 

Did.66. 

21  SupflemenkiibUlt  in  nature  of  a  hill  i^  rrmor^  lo  ejfMlhadefr^^ 

Sifflpinental  hUl,  iia  nature  of  a  bill  of  revivor,  will  not  lie  to  carry 
>misr  d^ppee iolo  exsGulion»  which  has  not  been  made  absohite.  Brown 
vHeatb^o^  lDick.l(XK 

29.  Cross  billg  token  necessary  or  appropriaie* 

!•  If  defenee  to  b31  for  ^ectfic  performance  of  agreement  for  a  pur- 
dHe,  depends  merely  on  want  of  tiil^  in  vendor,  defendant  ought  to  rest 
•  ba  aasver,  and  not  ile  cross  biU  to  have  it  delivered  up,  or  to  prevent 
«  adiBa ;  for  plaintiff  cannot  succeed  at  law.  Hiboii  v.  Barrow,  1  Vep.  S84. 

2-  If  a  creditor  coming  in  under  a  decree,  requires  relief  which  cannot  be 
W  by  Khearing  tlie  ori^nal  cause,  he  ought  to  file  a  cross  biU*  Latouche 
nUOansaoy,  1  Sch.  &  Lef.  149. 

^  Q^aiiaSg  ^  ^  hearing  of  the  original  causet  ^  cross  UU  ordered  to  be 

taken  pro  confesso. 

Aomi bill  taken  pro  confesso^  ordered  upon  motion  to  be  read  at  th^ 
^tniBfof  the  or^iaal  eauae.    Carey  v.  Gertcken,  2  Mad;  48. 

81.  BiU  of  review^  when  neoessary  or  appropriate, 

1.  Grounds  of  bill  of.  review :  error  apparent :  new  evidence>  discovered 
■Boepnblicalion,  as  to  a  material  fact*  16  Yes.  350. 

2.  Ermr  discoverec^  after  report  confirmed;  ground  for  bill  of  review, 
''wp V.Bradley,  Dick.  570. 

S.  Error  iqpparent^  to  suppoft  a  bill  of  review,  muat  be  plain  and  obvious ; 
>^i  a  ^iecree  against  an  infi^tt  without  a  day  to  sh^w  .cause  ;^  not  merely  afx 
^'oaeoin  ju^ment,  which  might  be  the  suoject  of  a  rehearing.  Perry  v. 
™ips,  17  Vca.  178. 

^A  bS  of  neview,  with  matter  coma  to  the  party's  knowledge  rince  the 
*>ii^  lieS|  where  the  plaintiff  in  his  bUl  haS|  since  the  hearing)  dis^ 

covered 
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covered  matter  which  would  vary  the  decree ;  and  where,  if  guch  matter 
was  known  to  the  other  party,  he  was  not  in  conscience  obliged  to  have  dis- 
covered it  to  the  court :  for,  if  the  matter  was  known  to  the  odier  party,  and 
such  as,  in  conscience,  he  ought  to  have  discovered,  he  obtains  the  decree  by 
fraud,  and  it  ought  to  be  set  aside  by  original  bill.  Manaton  v,  Moleswortli, 
1  Eden,  25. 

5.  Petition  for  leave  to  file  a  bill  of  review,  after  a  decree,  affirmed  on 
rehearing,  and  pending  an  appeal  to  the  house  of  lords,  for  the  purpose 
of  introducing  evidence,  admitted  by  surprise,  viz;  not  in  answer  to  an  in- 
terrogatory, nor  H^e  subject  directly  in  issue,  the  decree  not  being  made 
upon  that  evidence,  was  refused  with  costs.    Wiilan  v.  Willan,  16  Ves.  72* 

6.  Bill  of  review,  or  a  supplemental  bill  in  nature  of  it,  where  the  decree 
has  not  been  enrolled,  upon  new  evidence,  discovered  since  publication,  not 
permitted,  to  introduce  a  new  case,  of  which  the  party  was  sufficiently 
apprised  to  enable  him,  with  reasonable  diligence,  to  have  put  it  upon  the 
record  originally.    Youn^  v.  Keighly,  16  Ves.  348. 

?•  Whether  a  bill  can  be  maintained  as  a  bill  of  review,  in  case  the  de- 
cree should  have  been  enrolled,  or,  if  not>  as  a  bill  of  revivor  and  supplement, 
with  a  prayer  in  the  alternative,  adapted  to  either  case ;  whether  there  is 
any  instance  of  a  bill  in  the  nature  of  a  bill  of  review  upon  error  apparent, 
or  matter  of  law^  to  be  collected  from  the  pleadings  and  evidence,  a  sup* 
plemental  bill  being  required  only  to  introduce  new  facts,  to  come  on  with  a 
rehearing  of  the  original  cause,  Qwere.    Perry  v  Phelips,  17  Ves.  173. 

8.  To  a  bill  of  review  and  reversal  for  error  apparent  on  die  decree,  a 
plea  of  the  decree^  and  a  demurrer  Bgmat  opening  the  inrolment,  allowed  ; 
the  facts  constituting  the  error,  not  forming  part  of  the  record  of  the  de- 
cree, being  neither  proved  or  relied  on  at  the  original  hearii^.  O'Bxien 
V.  Connor,  2  B.  &  B.  146. 

9.  Allowance  of  a  debt  in  the  master's  report,  which  had  been  obtained 
by  fraud,  rectified ;  the  proper  mode  of  proceeding  being  by  original  bill, 
not  by  bill  of  review ;  and  held,  that  it  was  not  oecessarv  to  pimy  specificsJly 
that  the  act  of  the  court  should  be  set  aside,  plaintiff  having  made  a  soffi- 
dent  case  to  obtain  that  relief,  under  the  prayer  for  general  relief.  Manaton 
V.  Molesworth,  1  Eden,  18. 

32.  Leave  of  the  courts  token  neceisary  to  a  bill  of  rexAeto. 

1.  It  is  in  the  discretion  of  the  court  to  give  leave  to  file  a  bill  of  review 
on  the  discoveiT  of  new  evidence.  It  was  refused  in  this  case,  as  it  tended 
to  deprive  creditors  of  pajrment  of  their  just  debts.  Wilson  v.  Webb,  2 
Cox,  S. 

2.  For  a  bill  of  review  on  newly«discovered  facts,  the  leave  of  the  court 
necessary.    17  Ves.  177. 

33.  Bill  of  revieao  may  be  also  a  bill  of  revivor  and  supplement 
Bill  of  review  may  be  also  a  bill  of  revivor  and  supplement.    Perry  v. 
Phaips,  17  Ves.  173. 

54.  Distinction  between  a  bUl  of  revieisy  and  a  supplemental  bill  in  nature  of 

a  bill  of  reviem, 

1.  The  distinction  between  a  bill  of  review,  and  a  supplemental  bill  in 
nature  of  a  bill  of  review.    Gartside  v.  Isherwood,  Dick.  612. 

2.  Distinction  between  a  bill  of  review,  and  a  supplemental  bill  in  nature 
of  it.  If  the  decree  is  enrolled,  it  is  strictly  a  bill  of  revi<;w,;  and  prays 
that  die  decree  may  be  reviewed  and  reversed ;  if  not  enrolled,  tbe  prayer 
is,  that  the  cause  may  be  reheard.  In  either,  matter  of  suppleqi^t  pr 
revivor  may  be  introduced,  with  the  proper  prayer.    17  Ves.  177. 

35.  Original  bill  to  vary  a  decree. 

Demurrer  to  an  original  bill  to  varya  decree^  allowed.  .Davis.v.  J(Arner,* 
Dick.  42. 

36.  BilU 
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36.  B3lt  quia  timett  xvhen  necessary  or  appropriate. 

1.  Denuiner  allowed  to  a  bill  to  have  a  presentation  to  a  living  upon  the 
wit  ifDidance  deUvered  up ;  charging  the  defendant  with  gross  misconduct 
iaobtihimg  it,  and  in  other  respects,  while  a  private  tutor  in  the  &mily. 
M'XaiDsra  v. y  5  Ves.  824. 

2.  Whether  a  bill  by  a  remote  remainder-man  to  set  aside  a  deed  ex- 
wtuAbj  the  tenant  for  life,  who  was  also  trustee,  and  by  the  first  remainder- 
in  io  tail  of  an  estate  pur  autre  vie^  be  maintainable  during  the  life  of  the 
tcBiot  for  Kfe.    Qjuare.  1  Ball  &  Beatty,  5$. 

37.  Bin  for  an  issue  to  try  a  right  to  a  manor  ^  dismissed. 

Bin  for  an  issue  to  try  a  right  to  a  manor,  dismissed.  Welby  v.  Duke  of 
latlnd,  Dick.  442* 

2.  Of  the  structure  of  bills  in  general. 

1.  Formerly  a  bill  contained  littk  more  than  the  statement* 

Fonncrly  a  bill  contained  little  more  than  the  statement.    11  Ves.  574« 

1  The  plainiiff^s  equity  must  appear  in  the  stating  part  of  the  bill. 

The  plaintiff's  equity  must  appear  in  the  stating  part  of  the  bill.  Flint  v. 
Fdd,  2  Anst.  543. 

3.  Mere  description  is  not  a  sufficient  averment  ofjact. 

Mere  description  in  a  bill  not  sufficient  as  an  averment  of  a  fact ;  but 
■MBdmait  allowed.    Albretcht  v.  Sussmata,  2  Ves.  &  Beam.  323. 

^  Asto  tohat  circumstances  the  plaintiff  may  interrogate. 

1.  Ihder  tiie  general  charge  as  to  the  fact  of  payment,  the  pliuntiff  may 
■tefoiite  as  to  all  the  circumstances  that  go  to  prove  or  disprove  the 
mill  c?  the  &ct»  as  when,  where,  &c*  without  particular  charges.  Taulder 
T.  SCBSt,  II  Vca.  290. 

1  Though  under  the  allegation  of  a  fact  by  a  bill,  the  plaintiff  may  in« 
tmopte  to  incidental  circumstances,  he  cannot  as  to  a  distinct  subject. 
Bdisck  V.  Richardson,  II  Ves.  373. 

5.  Mode  of  construing  the  interrogating  part  qfihe  bill.. 

Ik  mteiTogating  part  of  a  bill  is  to  be  construed  by  the  alleging  part ; 
■d  not  to  be  considered  more  extensive.    6  Ves.  62. 

6.  The  prayer  of  a  bill  is  material  in  construing  charges  not  direct. 

hsjetf  material  in  construing  charges  not  direct.     18  Ves.  jun.  80. 

T.  Relief  may  be  given  under  the  general  prayer^  if  consistent  voith  the  case 

made  by  the  bill, 

Refief  under  the  general  prayer,  if  consistent  with  the  case  made  by  die 
bOl   Hiem  v.  Mill,  13  Ves.  114. 

8.  Bdief  improperly  prayed f  cannot  be  given  under  the  general  prayer. 

Tk  pkuntiff  praying  relief,  to.  which  he  is  not  entiUed,  viz.  a  sale  under  a 
^^vt,  instead  of  redemption  or  foreclosure,  as  a  mortgagee,  cannot  have 
idifacnt  relief  under  the  general  prayer.  But  the  proper  relief  may  be 
Acncd  by  amendment ;  and  for  that  purpose  another  party  being  neces- 
■7,  liberty  was  given  to  amend  by  adoing  parties  (which  includes  the  in- 
^'■Aictiod  to  the  statement  of  fiu:ts  consequential  upon  that  addition),  and 

ff'|;sQch  reCef  as  he  may  be  entitled  to,  according  to  the  case  made. 
V.  Lord  CliDton,  12  Ves.  48. 

^  Wkert  ike  rdief  sought  is  inconsistent  toith  ike  frame  of  the  bill,  it  can* 

not  be  given  under  the  general  prayer. 

TeMaior  by  codicU  in  177^  reciting,  that  he  had  devised  his  real  estate 
^  his  htt  win,  dated  25th  November  1752,  charged  his  real  estates  with 

his 
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hisdebtSy  and  legaeies  ghren  hf  the  eodieily  and  flppomted  executors :  tlie 
bitt  was  by  deviseea  of  the  real  estate  under  anemer  will  of  1756,  one 
of  whom  was  a  Iqpttee  in  the  codicilt  stating  that  the  wiH  in  1756,  was 
executed  in  pursuance  of  an  agreement  to  make  nutnel  wills;  that  the 
testator,  by  the  death  of  the  other  party,  was  bound,  if  not  in  law,  in 
honour ;  and  did  not  mean  to  revoke  the  will  of  1756,  and  revise  that  of 
1752 ;  and  praying  that  the  will  of  1756,  and  the  codicil,  might  be  estdi^ 
Ushed,  the  trusts  carried  into  execution,  and  the  legacy  paid:  upon  an 
issue  directed,  the  will  of  1752  was  established ;  eridence  or  mistake  being 
rejected :  on  fiurther  directions,  the  plaindfis  relied  on  the  agreement,  and 
orored  evidence  in  support  of  it :  the  bill  was  dismissed,  uie  lord  chan- 
cellor being  of  opinion,  that  the  relief  nought  was  mconststent  with  the 
frame  of  the  bill ;  and  therefore  could  not  be  given  under  the  general 
prayer;  that  die  evidence  oi^ht  not  to  be  received;  and  that,  upon  the  evi- 
dence, the  affreement  was  uncertain  and  unfair,  and  therefore  not  to  be 
executed.    Lord  Walpole  v.  Lord  Orford,  3  Ves.  402. 

10.  Demurrer  to  a  hUlf  only  praying  a  commtsnon  to  enable  pkUni^  to  go  to 

too,  ofoerrtded. 

Demurrer  to  bill,  only  praying  a  commisrfon  to  enaMe  plaintTiTto  go  to 
law,  over-ruled.    Mendez  v.  Barnard,  1  Dick.  ^5. 

11.  Of  praying  intered* 

Interest  refused,  bec^ause  not  prayed-  by  die  bilU  Wejnnoutli  v.  Boyer, 
1  Yes.  418. 

12.  Rditf  prayed  by  the  biU^  but  given  up  at  the  hearing,  muft  be  eapresdy 

tvaitfeaon  the  record'* 

Relief  prayed  by  the  bill,  but  given  up  at  the  hearings  must  be  eStpreasiy 
waived  on  the  record.    Dundas  v.  Dutens,  1  Ves.  197* 

IS*  iW  rdationto  irrderfoncy  andseanddL 

Soanddous  matter,  as  allegadons  reflecting  upon  moral  character,  and 
not  relevant  to  the  subject,  to  be  expunged  from  the  recor^  wHether  in  a 
suit,  or  bankruptoy,  and  without  a&'i^plTcation.    15  \Xes.  477. 

1^.  What  aUegaiions  are  or  are  not  trnpertinent  or  scandahnu. 

Allegations,  material  to  the  issue,  are  not  impertinent,  though  they  may 
be  false ;  and,  of  whatever  nature,  are  not  scandalous.    15  Ves.  477. 

15.  Where  some  of  the  parties  are  oui  of  the  jurisdiction. 

The  practice  in  England,  when  some  of  the  parties  are  out  of  the  juris- 
diction, and  others  within  it,  is,  to  charge  the  fact  in  the  bill,  that  snch 
parties  are  out  of  the  jurisdiction,  andtiien  tiie  court  can  proceed,  without 
prejudice  to  the  fights  of  such  parties.    1  Sch.  &  Lef.  240. 

3.  Of  the  structure  of  bills  in  particular  cases. 

1.  An  ejectment  bilL 
Bill  charing  that  the  defendanu  had  got  the  titie-deedi  snd  mixed'  tfie 
boundlvies,  prayed  a  discovery,  potsesiion,  and  an  account ;  detnurrer  id^ 
Ibwedl    L<^erv.  Rolle,  S  Ves.  4. 

2*  An  injunction  bUL 

U  Plaintiff^ entitied  to  airinjunction  on  affidavit,  ^,  to  stay  proceedings  at 
Taw  by  apart^  abroad,  must  sute  the  whole  of  his  case  within  his  khowledge 
upon  the'  ong^nal  bill ;  and-  cannot  after  answisr,  upon  which  he  tteiAer 
moved  nor  excepted,  have  the  injunction  U|foli  attiendinent  and  affidavit,  as 
a  geqeral  rule;  subject  to  exception,  aa  orcumstances  oom^  to*  his  know- 
ledge subsequentiy :.  surprise,  Ac.    Norris  v.  Kennedys  H  Ves.  465. 

2.  Plain- 
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2L  Flaindl^  in  a  bill  for  an  injaiiclion»  must  state  at  once  tlie  whole  case 
within  his  knowledge :  but  the  court,  though  very  jealous  of  amendknent, 
without  prejudice  to  the  injunction,  permits  even  re-amendineBt ;  aseertatn* 
i^  preaselj  its  nature,  and  by  a  clear  and  positive  affidavit  tliat  the  plaio>' 
tiff  bad  not  a  knowledee  of  the  facts,  enabling  him  to  bring  that  case  upon 
the  record  sooner.    Siarn  v*  Ashton,  S  Yes.  &  Beam.  144. 

S.  The  defendant  suea^  at  law  on  an  indemnity-bond ;  the  jMntiff  filed 
thk  bin  lor  aa  injimction.  Without  oiFering  to  make  any  recomnence  for  the 
damage  actually  sustained.  The  bill  was  dismissed.  Godbojt  v.  Watt% 
2A]Mt.543. 

4.  Qeniiirrer  to  bill  by  heir  at  law,  &r  a  discovery,  seeking  also^reUefv 
allowed;  the  relief  sought  beings  first,  that  an  issue  mig)iS  be  directed;  to 
ny  the  question  in  a  different  county,  on  an  allegation  ofundue  influence— 
aa  heir  at  law  not  being  entitled  to  any  issue  except  by  consent,  and  a  bill  in 
e^ty  not  lying  to  chainge  the  venue.    Secondly,  for  the  psoduotion  of  title 
deeds,  without  its  bein^  shown  how  they  can  be  of  service  in  assisting  him  ' 
to  recover  at  law.    Thirdly,  to  restrain  the  defendant  (devisee)  firom  set- 
tag  up  outstanding  terms,  unsupported  by  allegation  that  there  ate  anj 
oBtstanfing  terms,  which  may  be  set  up.    Founhly,  for  an  injunction  to 
Hay  waste  and  destniction,  Ac  and  for  a  receiver ;  there  being  no  instance 
sf  the  oonit  so  interfering  as  between^  heir  at  law  and  devisee,  where  their 
^vcne  rights  are  in  litimition;  and  on  the  ground  of  negligence  ^and  dd* 
lay ;  die  Ml  having  been  filed  more  than  two  years  after  the  death  of  the 
pccsumed  testator,  and  no  aetion  yet  brought ;   although  the  commission 
of  the  aOegcd  acts  of  waste  and  destruction  stated  to<  have  been  imme- 
£a&d[y  afker  his  death.    Fifthly,  that  die  plaintiff  ma^  be  let  into  pos- 
Kwion  of  copyholds  unsurrendered  to  the  use  dP  die  will ;  that  beins^  mere 
leffl  rdief,  althoi^  he  might  have  been  enUded  to  the  discovery  wbether 
ttoeweteany  copyholds  unsurrendered.    The  bill  also  going  on  to  pray, 
klfce  daiactet  of  one  of  the  next  of  kin,  for  an  injunction  ft'om  interfering 
witkAe  peiaonal  estate,  and  a  receiver;  the  injunction  asked  beitig  for  an 
■f'f^rftt^  period,  and  no  all^ation  of  a  suit  depending  in  the  .ecclesiastical 
coort.    And  althou^  some  of  the  discovery  sought  might  have  been  proper 
ta  he  obtained  on  a  bil)  for  discovery  only,  yet  die  demurrer  allowed,  as  t9 
K,  upon  die  ground  that,  to  support  a  general  demurrer  to  a  bill 
diseovery  simL  relief,  it  is  auffiaent  to  shew  that  the  plaintiff  is  not 
tO'thftruief  he  prays.    Jones  v*  Jones^  S  Mer.  162. 

S.  B31  to  regtrain  an  action  upon  difpsrent  poUcies  on  different  shipg,  betneen 

the  same  pttrtteSf  not  nudtifhrimum 

A  bail  filed  to  restrain  a  plaintiff  at  law  from  proceeding  upon  ^e  diffe- 
at  peBdea  of  insurance,  effected  upon  different  Bhips,  between  the  same 

fstiea  St  the  sane  time^  is  not  demurrable  fen  multirariousness.    Kensing- 

tsn  lu  mOute,  3  Price,  167* 

i.  The  joimder  afjoivl  and  several  demands  iy  the  same  hUlU  msdHfarioms4 

Mat  and  separate  demands  by  the  same  bill ;  demuner  idlowed.    Hkr- 
V.  Hogg,  2  Ves.  325. 

5.  BiB  against  several  purchasers  andotherSi  is  nudti/ttrious^ 

A  deanorrer  for  multifiiriousness  aUpwed,  the  bill  being  against  several 
and  others.    Brookes  v.*  Lord  Whitworth,  1  Mad.  86. 


&  Diaimct  hills  necessary  fir  iUsHmct  invasians  qfavatent-;  seeusofa  right 

offiiet^f  or  the  custom  of  a  nml. 


■naSfbe  separate  faUls  uppn  distinct  invasions  of  a  patent ;  other- 
of  a  right  of  fisnery,  or  the  custom  of  a  mill.    2  Ves.  467. 

7.  Prayer 
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7*  Prayer  qfeotU  ogaind  an  agent  invohed  in  ajramd. 

Where  an  agent  is  so  inrolTed  in  a  fraud  that  the  court  will  charge  him 
with  costSy  though  relief  cannot  be  prayed  aounst  him,  yet  if  the  costs  are 
not  prayed  agamst  him,  a  demurrer  Ues.    15  Ves.  164. 

8.  A  bill  to  open  an  account* 

1.  Bill  to  open  a  settled  account  must  state  medfic  errors.  Johnson  r. 
Curtis,  8  B.  C.  C.  266.  Taylor  v.  Haylin,  2  B.  C.  C  310.  Cox,  4S5. 
9  Ves.  266.    14  Ves.  579. 

2,  A  settled  account  between  attorney  and  client  opened  upon  general 
allegatioos  by  the  client  of  error,  admitted ;  though  no  specific  errors  were 
pointed  out.    Matthews  ▼.  Wallwyn,  4  Ves.  118. 

9.  A  biUJor  an  account  after  apreoious  arUtrement.  • 

On  a  bill  for  an  account  after  an  award,  on  the  ground  of  matters  stated 
not  to  have  been  comprehended  in  it,  it  must  appear  clearly  tliat  the  award 
is  not  final,  otherwise  a  plea  of  the  award  is  good.  Routh  v;  Peace, 
3  Ansu  637- 

10.  A  bill  by  an  attorney  for  his  bill* 

A  solicitor  suing  for  his  bill,  need  not  state  all  the  circumstances  required 
by  the  statute  2  Geo.  XL  c.  23.  s.  22. ;  being  matter  of  evidence.    8  Ves.  9. 

1 1 .  Statement  of  a  bargain  and  eale* 

* 

Defendant  cannot  demur,  because  a  feoffinent  is  stated  widiout  stating 
livery,  or  a  bargain  and  sale  without  stating,  enrolment ;  they  will  be  in- 
tended perfect.    2  Ves.  327. 

12.  A  biU  demanding  toritings^  not  stating  them  to  be  in  dffmdant*s  possession^ 

If  a  plaintiff  makes  a  depoand  on  written  instruments,  without  stating  that 
they  are  in  his  possession,  whether  the  court  will  infer  that  fact,  unless  an 
affidavit  is  made  to  the  contrary,  qucere.  The  Princess  of  Wales  v.  The 
Earl  of  Liverpool,  Swanst..22. 

13.  Claiming  in  right  of  their  estates  or  othenviscy  too  genkral. 

To  perpetuate  testimony  of  a  right  of  common  and  way,  the  plaintifli 
claimed  in  right  of  their  estates  or.  otherwise ;.  this  is  too  loose :  a  dtemurrer 
therefore  allowed.     Cresset  v.  Mylton,  3  B.  C.  C.  481.    1  Ves.  449. 

14«  A  bill  stating  seneraUy^  that  under  some  deeds  in  defendant's  custody 
plaintiff  was  entiSed  to  some  interest  in  some  estates  in  their  possession^  too 
general. 

Bill  statinff  generally  that  under  some  deeds  in  the  custody  of  the  defend- 
ants, plaintiff  was  entitled  to  some  interest  in  some  estates  in  their  posses- 
sion, prayed  a  discovery  and  delivery  of  the  title  deeds,  possession  of  the 
estates,  and  an  account :  demurrer  to  the  whole  bill  allowed.  Ry ves  r. 
Byves.    3  Ves.  343.  , 

15.  Claiming  in  right  of  their  estates  or  otherwise  is  too  loose^  on  a  bill  to 
perpetuate  testimony  of  a  right  of  common  and  tvay. 

Vide  3  B.C.  a  481. 

16.  ^  bill  to  discover  money  xoon  at  play. 

In  a  bill  of  discovery  to  support  an  action  by  a  common  informer,  for 
money  won  at  play,  it  is  sufficient  to  state  that  the  defendants,  or  some  of 
them,  for  the  benefit,  and  on  account  of  all,  played  and.  won.  Cowan  v. 
Philips,  3  Anst.  843.  . 

17.       A 
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17*  A  bill  seeUng  a  discovery  of  a  pedigree. 

BiHpiiTecl,  tluit  the.  defendant  might  state  the  particulars  of  his  pedigree 
tt  heir,  aiul  of  the  births,  baptisms*  marriages,  deaths,  or  burials ;  demurrer 
illoved.    Ivy  y.  Kekewick,  2  V^.  679. 

18.  Statement  by  an  heir  at  laxo  of  his  pedigree. 

h  Haintiff  claimed  as  heir  at  law  of  A.  stating,  that  one  person,  throiigh 
vfaom  she  made  title,  had  three  sons,  and  that  she  claimed  under  the  second 
mo,  bat  without  aUeging  that  the  first  son  died  without  issue.  Demurrer, 
"  for  that  the  plaintiff  by  the  bill  had  not  sufficiently  stated  the  pedigree  by 
vhidi  she  made  title/'  was  oyerruled.  Delorne  v.  Hollingsworth,  1  Cox, 
421. 

2.  Upon  bill  by  heir  8;^  law  for  discovering,  and  delivering  up,  or  deposit* 
Dg  title  deeds,  against  persons  in  possession  of  them  as  executors,  and  in 
'  n  of  the  premises  by  agreement  with  a  tenant  by  the  courtesy,  plain- 
not  state  every  link  of  his  pedigree.     Ford  v.  Peering,  1  Yes.  72* 

19.  Demurrer  to  the  billf  as  stating  the  defendant's  estate^  w.  that  he  is  seized 
vsfee^  or  otherwise  wM  entitle  to^  too  generally^  overruled. 

Demoner,  for  cause,  that  the  bill  stated  the  defendant's  estate  not  with 
nideDt  certainty,  viz.  that  he  "  is  seized  In  fee,  or  otherwise  well  entitled 
v^^mAore  temu,  that  the  reversioner  was  not  a  party,  over-ruled.  Baring 
t.  NmIlI  Yes.  &  Beam.  551. 


20.  Statement  that  a  party  inas  factor. 

Chnge  that  defendant  was  appointed  resident  at  the  East  India;  Company's 
6ctory  at  M.,  not  a  sufficient  charge  that  he  was  factor.  East  India  Com- 
|«7  ▼.  HenchmaB,  1  Yes.  287. 

21.  Statement  of  a  feoffment. 
Vifc8VefcS27* 

22.  General  charge  of  combination  to  defraud^  too  loose. 
Geoenl  charge  of  combination  to  defraud,  too  loose*    East  Indin  Com- 
paq t.  Henchman,  1  Yes.  287. 

23.  Of  the  degree  of  certainty  in  chargingfraud. 

The  charge  by  the  bill  of  fhiud,  to6  general.    Pahner  v.  Mure,^  Didc.  489. 

SI.  What  a  sufficient  connection  of  fraud  toith  the  particular  transaction. 

Deomner  allowed ;  the  bill  not  connecting  the  fraud  with  the  transaction 
nidendy.    East  India  Company  v.  Henchman,  1  Yes.  287* 

^  Wkat  allegation  is  sufficiently  precise  to  put  in  issue  a  person* s  insanity. 

A  charge  m  a  bill  that  A. ''  was  of  a  weak  and  feeble  understanding, 
Woachii^  almost  to  idiotcy,"  was  an  allegation  sufficiently  precise  (no 
vBHirrer  being  taken)  to  put  in  issue  that  A.  was  '*  of  insane  memory." 
Ctfcw  V.  Johnston,  2  Sch.  &  Lef.  280.  305. 

26.  A  bill  byjudgment<reditors  in  Jamaica.     ' 

Dcnarrer  allowed  to  a  bill  by  judgment-creditors  in  Jamaica,  because  it 
U  aol  state  the  effect  of  Uie  judgment  there.    Cathcart  v.  Lewis,  S  B.  C.  C. 

516.  • 

r.  Statement^qf,  by  tohom  the  duties^  claimed  by  ihe  city  of  London^  toere 

payable. 

tkumtr  allowed :  the  Ull  not  alleging  with  sufficient  certainty,  by  whom 
^  dodcs  chdmedby  the  city  of  London  under  letters  patent,  in  respect 
tfvfaidi  a  diaeoverY  was  prayed  in  aid  of,  an  actioiii  were  payable.  The 
M»or,  &c  of  Iioodoa  v.  Levy,  8  Yes.  398. 

VouVra.  I  28.  States 
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28.  Siaiemeni  of  a  valid  legal  conveyance  to  themorigageey  on  a  UUtoredeem, 
Vide  3  AnfU  715. 

29.  As  to  interrogating  to  thejacl  of  payment. 
Vide  11  Vet.  290. 

SO.  A  billjbr  a  specijlc  per/brmance  of  an  agreement. 

1 .  No  relief  under  an  agreement,  stated  by  the  answer ;  the  bill  not  being 
adapted  to  that  agreement ;  but  framed  upon  a  different  ground,  which  failed. 
Pillmg  V.  Armitage,  12Ve8.78. 

2.  To  obtain  a  specific  performance  of  a  contract,  the  subject  must  be 
proved,  as  described.    Daniels  v.  Davison,  16  Ves.  249. 

3.  On  a  bil)  for  a  specific  execution,  relying  on  part  peHprmancCy  the 
agreement  must  be  proved,  as  stated.    1  Ball  &  Beatty,  551. 

4.  The  terms  of  an  agreement,  sought  to  be  specincdlly  executed,  must 
be  accurately  stated,  and  the  case  must  be  proved,  as  stated  on  the  record. 
Lord  Ormond  v.  Anderson,  2  B.  &  B.  369. 

5.  Allegation  of  the  bill  that  the  plaintiff,  the  tenant,  was  to  pay  taxes 
and  do  necessary  repairs,  not  proved,  is  no  substantial  variance ;  being  an 
admission  against  himself  and  immaterial  from  a  tenant's  legal  liability. 
Gregory  V.  Mighell,  18Ves.328. 

6.  Bill  for  specific  performance  of  a  parol  agreement  to  renew,  plaintiff 
liaving  built  a  house ;  the  only  witness  tor  the  plaintiff  proved  an  agreemeDt 
different  from  that  in  the  bill ;  two  defendants,  by  answer,  stated  an  agree- 
ment different  from  both ;  in  strictness  the  bill  ought  to  be  dismissed ;  but 
specific  performance  was  decreed  according  to  t)ie  answers,  with  costs  against 
tne  plaintiff.    Mortimer  v.  Orchard,  2  Ves.  243. 

7.  A  bill  alleging  a  written  agreement  may  be  sustained  by  evidence  of  a 
parol  agreement.     Spurrier  v.  Fitzgerald,  6  Ves.  548. 

8.  Bill  for  specific  performance  of  an  agreement  dismissed;  the  agree- 
ment appearing  from  letters  produced  to  have  been  different  from  that  set 
up  by  the  bill  and  proved  by  one  witness.    Leigh  v.  Haverfield,  5  Ves.  452. 

9.  Bill  praying  execution  of  an  agreement  n>r  a  lease  of  lives,  ought  to 
name  the  lives  to  be  inserted.    O'Herlily  v.  Hedges,  1  Sch.  &  Lef.  123.  128. 

31.  Extent  of  the  description  of  the  right  to  titlies  in  a  hiUJbr  an  accounts 

.  The  court  will  not  dismiss  the  bill  of  a  vicar,  who  claims  by  it  tithes 
throughout  a  whole  parish,  and  only  proves  his  claim  in  part  of  it ;  .nor  if 
the  issues,  directed  as  to  the  parts  wherein  he  has  not  made  out  his  title, 
'should  be  found  against  him  on  the  trial.     But  semble^  the  court  will  not 

give  him  costs,  where  he  seeks  tithes  generally,  and  recovers  only  in  part. 
yam  v.  Booth  and  others,  2  Price,  231. 

32.  Of  toaiving  the  treble  value  in  a  hUlJbr  an  account  of  tithes. 

*  In  a  bill  for  account  of  tithes  it 'is  not  necessary  to  waive  the  treble  value. 
Wools  V.  Walley,  1  Anst  100. 

3^.  Statement  of  payment  in  a  bill  to  establish  a  modus. 

1.  The  bill  stated  the  modus  to  have  been  immemorially  paid  by  tl>e 
owners  and  occupiers,  or  some  of  them  ;  this  is  good.  Scarr  v.  Trinity  Col- 
lege, 3  Anst.  765-6. 

2»  The  bril  stated  the  modus  to  have  been  itnmemorially  paid  by  the  dis- 
trict t)y  contribution.  No  contribution  had  ever  in  fact  been  made.  Tet  it 
was  held  good ;  for  the  payment  being  in  its  nature  contributory,  each  pay- 
pacnt  was,  as  between  the  rector  and  parishioners,  a  payment  by  contribu- 
tion.   Scarr  v.  Trinity  College,  3  Anst.  767* 

^^  A  bill  taestaUish.a  modus  in  districts. 
A  bill  to  establish  a  modus  stated,  that  in  the  pariA  of  A.,  in  Yorkshire, 

^her€ 
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there  tre  certain  andent  townships,  ^amletSy  or  districts,  called  A.,  B.,  and 
C,  ''diitifigaished  by  certain  well-known  boundaries  and  limits/*  and  claimed 
the  modus  ID  respect  of  eacb.  This  is  good,  without  settins  f6rth  the  limits 
or  extent  of  each  district,  or  distinguishing  whether  each  is  a  township, 
bDlet,  or  dutrict.  Scarr  v.  Trinity  College,  S  Anst.  764.  Chaytor  v.  Tri- 
Bit7CoUege,Id.84>l. 

S5.  A  hiU  to  estahlith  a  modus  for  un  ancient  Jarm. 

A  bill  to  establish  a  farm  modus,  setting  forth  the  abuttals  of  the  farm, 
aid  arerriog  that  the  modus  had  immemorially  been  paid  for  thi^  said  farm, 
is  soffident,  without  expressly  averring  it  to  be  an  ancient  farm.  Lord  Stawell 
r.  Atkjos,  2  AnsL  564. 

36.  A  bill  to  establish  a  modus  Jot  every  ancient  Jarm. 

A  biD  to  establish  a  modus  for  every  ancient  farm,  stating  the  whole  parish 
to  connst  of  ancient  forms,  but  not  setdng  forth  the  abuttids  of  each,  is  bad. 
ScottT.  Allgood,  1  Anst.  16. 

S7.  A  b3l  to  have  an  usurious  security  delivered  up. 

Demurrer  to  a  cross  bill  to  have  an  usurious  security  delivered  iip, 
Dot  offering  to  pay  the  sum  really  due,  allowed.  Mason  v.  Gardiner, 
iB.C.C.436. 

III.  3|tt  reladott  to  tit£cirmatton0« 

I.  When  appropriate. 
C^the  distinction  between  the  course  ty  bill  and  by  information. 

DirtiDction  between  information  and  bill:  the  former  not  necessary,  where 
^  nbject  is  a  public  right,  as  the  election  of  a  minister  by  the  parishioners 
^  cQDgregation,  unless  connected  with  the  revenue.    3  Ves.  &  Beam.  154. 

2.  Structure  of  informations. 

1*  A  case  in  tohich  an  information  against  a  Corporation  toas  held  multi/ttri6us» 

lafonnation  against  a  corporation,  stating  that  they  were  seized  of  real 
citateg,  portly  for  purposes  of  public  utility,  and  other  part  in  trust  for  pri« 
^nt  daiitj ;  and  charging  a  general  misapplication  of  the  funds,  and  pray- 
ing rdief  accordingly :  a  demurrer  for  multifariousness  was  allowed.  At- 
^"vj  general  ▼.  Corporation  of  Cavmarthen,  Cooper,  30. 

2>  StrudMre  of  an  information  to  remove  trtistees  of  charity^  ordered  to  be 

elected  out  of  a  certain  parish. 

Tnoiees  of  a  charity  are  ordered  to  be  elected  out  qf  a  certain  parish ;  an 
"fenaitiott  to  remove  them,  as  not  having  been  so  elected,  must  state  that 
there  were  ««*Ki^fcit«^«»«  fit  lo  be  electecL  Attorney  general  v.  Cowper, 
1B.C.C.4S9. 

IV.  3[ti  relonoti  td  pleasi. 

1.  When  a  i^ea  is  necessary  or  appropriate  >—  when  not 
1.  Where  the  bill  is  demurrable  on  the  fice  of  ft. 

Pks  to  a  bill,  on  the  face  of  it  detnurrable,  overruled.  Billing  v.  Fligfat^ 
lMsd.230. 

8.  Ptea  of  a/act  in  bar  to  a  bill  qf  disoowry^  does  not  lie. 

.  ^  of  a  foci  in  bar  to  a  bill  of  discovery,  does  not  lie,  as  it  would  be  try- 

^  the  bar  in  equity,  which  is  more  proper  to  be  tried  at  low.    Hindman  v. 

Tsflor.  Dick.  661. 

12  3.  In 
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S.  Inihe  ease  qfantxecittor  rdj/mg  tm  ike  stoMe  oftimiiatiom* 

•Executor  not  bo^nd  to  plead  the  statute  of  limitations;  but  after  the 
-decree  the  otgection  may  be  taken  against  other  creditors  coming  in  before 
the  master.    15  Ves.  4d8.   . 

4*  7*0  a  bM  of  revivor, 

1*  Plea  to  a  bill  of  revivor  merely  for  costs,  the  costs  having  been  taxedt 
overruled.  .  Hall  v.  Smith,  Dick.  649. 

2.  Plea  to  a  bill  of  revivor,  61ed  in  1781,  to  prosecute  a  decree  in  1752, 
and  which  had  slept  from  that  time,  overruled,  as  not  being  proper;  but 
said  by  lord  chancellor  to  be  such  a  case  as  the  court  could  not,  on  hearing 
the  cause,  order  to  be  carried  on.    Wilkinson  v.  Lovell,  Dick.  601. 

5.  To  a  scire  Jkcias  to  revive* 

Plea  toa  subpcena  scire Jadas,  to  revive  a  decree,  allowed.  Diddleford  v. 
Ticlienor,  Dick.  34. 

6*  A  plea  to  an  amended  bUl. 

The  defendant  in  his  answer  stated  fiu^ts  which  had  occurred  since  the 
filing  of  the  bill ;  upon  which  the  plaintiff  amended  his  bill,  stating  the  facts 
more  fully;  and  thereupon  the  defendant  pleaded  as  to  part,  demurred  as  to 
the  other  part,  and  answered  the  rest  of  tne  amended  biU.  Plea  and  de- 
murrer overruled.    Knight  v.  Matthews,  1  Mad.  566. 

2.  Force  i|nd  eflbct  of  a  plea* 

As  putting  a  defendant,  suing  at  iito,  to  his  dettion. 

Defendant  having  pleaded  in  bar  to  part  of  the  relief  sought  by  the  bill, 
and  answered  as  to  the  remainder,  is  not  entitled  to  an  order  to  put  the  plain- 
tiff, suing  at  law,  to  his  election.  A  plea  cannot  be  considered  as  an  answer 
for  such  a  purpose.    Fisher  v.  Mee,  3  Mer.  45. 

3.  A  plea  is  in  its  nature  divisible. 

1  •  //  may  therefore  be  good  in  part  and  bad  in  part^ 

Flea  may  be  good  in  part  and  bad  in  part.  Ground  of  the  distinction  in 
that  respect  between  a  plea  and  a  demurrer.    8  Ves.  433. 

2.  Plea  attonoed  as  to  relief  overruled  as  to  discovery . 

Plea  allowed  as  to  relief,  overruled  as  to  the  discovery.  Ansty  v.  Dowsing, 
Dick.  95. 

3.  As  to  a  flea  good  to  the  rdiefy  but  had  to  the  discovery • 

Variation  as  to  a  plea  good  to  the  relief,  but  bad  to  the  discovery. 
6  Ves.  819. 

4.  Plea  to  the  account  att&wed,  as  to  the  real;  overruled^  as  to  the  personal  estate* 
Plea  as  to  the  account  prayed  of  the  penonal  estate,  allowed;  as  to  the 
real  estate,  overruled.    Turner  v.  Mitchel,  Dick.  249. 

4.  Of  successive  pleas. 

Of  pleading  the  same  matter  moreformally  than  at  first. 

A  plea  was  overruled  on  a  sround  of  form.  The  defendant  pleaded  the 
same  matter  again  more  formuly.  This  is  irregular,  oomme  semble.  Free- 
land  V.  Johnson,  2  Anst.407. 

5.  Of  the  structure  of  pleas  in  general. 

1.  The  nffice  of  a  flea  in  general  is  to  confess  themhi  to  sue^  and  avoidii  btf 
matter  dehors  ;  the  excited  eases  are,  tohere  thepGa  must  be  supported  by  an, 

answer* 

Office  of  a  plea  in  bar  at  law  to  confess  the  right  to  sue,  and  avoid  it  by 

4  matter 
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mtter  ddkors .-  so  in  this  court  in  general  cases ;  where  the  pfea  must  be  sup- 
ported by  an  answer.   6Ves.594. 

2.  The  true  toay  qf  pleading  is  to  pkadjacts.  ' 

Tme  way  of  pleading  is  to  plead  facts.    1  Yes.  285. 

3.  A  plea  must  tender  issuable  matter. 
Flea  most  tender  issuable  matter.    1  Yes.  S93. 

4»  A  piea  must  reduce  the  defence  to  a  single  point ;  tohich,  hoivever,  may  consist 

of  a  variety  qfjacts. 

A  plea  must  reduce  the  defence  to  a  single  point ;  which,  however,  may 
~  of  a  variety  of  facts.    15  Yes.  82. 


5.  In  relation  to  duplicity.  ^ 

Various  facts  cannot  be  pleaded  in  one  plea»  unless  all  conclusive  to  a 
va^  point  of  defence ;  as  several  deeds,  tending  to  establish  the  single 
pSBt  of  title;  so  in  the  case  of  papacy.    2  Yes.&  Beam.  154* 

6.  Surplusage  will  not  render  a  plea  multifarious. 
An  allegation,  merely  surplusage,  does  not  support  an  objection  to  a  plea, 
ai  muUiikrious.    Claridge  v.  Hoare»  H  Yes.  59. 

7.  Two  inconsistent  Jacts  cannot  be  Joined  in  one  plea. 
Two  inconsistent  facts  cannot  be  joined  in  one  plea.    2  Yes.  Sc  Beam.  153. 

.8.  As  to  the  effect  of  many  inconsistent  defences. ' 

As  to  the  effect  of  many  inconsistent  defences.  Nagle  v.  Edwards* 
3  Anst.  702, 

9.  Of  meeting  by  averment  in  the  plea,  the  charges  in  the  bilL 

Whether  the  charges  of  the  bill  must  be  met  by  way  of  averment  in  the 
plea,  as  well  as  by  the  answer,  Qi^rre.    Bayley  v.  Adams,  6  Yes.  586. 

Id  A  piea  must  go  to  collateral  drcumstaruxs,  charged  as'  evidence  of  the 

principal  ground  of  rdief. 

Flea  to  the  principal  ground  of  relief,  as  the  statute  of  frauds,  with  av.er- 
nent  of  no  agreement  in  writing,  not  going  to  collateral  ciscumstances, 
cfcaigedas  evi&nce  of  it,  overruled.    Evans  v.  Harris,  2  Yes.  &  Beam.  361. 

11.  B  isno  objection^  that  all  matters  of  the  pl^t  except  the  denial  of  coUusion^ 

are  contained  in  the  bUl. 

It  is  no  objection,  that  all  the  matters  of  the  plea,  except  the  denial  of 
I,  are  contained  in  the  bill.    Bowser  v.  Hughes,  1  An^  101. 


12.  Distinction  as  to  pleading  at  law  and  in  equity,  the  latter  admitting  the 
of  somejact  alleged  by  the  bill  in  some  instances,  xoith  certain  aver- 
I,  as  a  good  plea. 

Distinction  as  to  pleading  between  law  and  equity :  the  latter  admitting 
de  denial  of  some  fact,  alleged  by  the  bill,  in  some  instances,  with  certain 
Bsa good i^ea.    15  Yes.  377* 


IS.  Qfice  £^  a  plea,  generally^  not  to  deny  the  equity,  but  to  brin^  forward  a 
fact :  the  result  perhaps  of  a  combination  of  circumstances,  whiA,  if  true, 
JitfinetM  tie  equtty. 

Ofice  of  a  plea,  gene^y,  not  to  deny  the  equity,  but  to  bring  forward, 
t  fiact ;  die  result,  perhaps,  of  a  combination  of  citcumstance^  which,  if 

the  equity.    15  Yes.  377. 

IS  >  U.  A 
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14.  ApUasiaHngnoneinnuitUrinbarqftketuitfWillbeaoerniled. 

1.  A  plea  stating  no  new  matter  in  bar  of  the  8uit>  over«ruled.  Steff  v. 
Andrews,  2  Mad,  6. 

15.  As  to  a  negative  plea* 

1.  Negative  plea,  the  plaintiff  s^ting  himself  to  be  heir  at  law,  for  a  dis- 
covery of  title  deeds,  Sec.  that  the  plfuntiff  was  not  heir  at  law,  overruled. 
Gunn  V.  Prior,  Dick.  657. 

2.  Plea,  not  of  a  fact  dehors  the  bill,  but  only  a  negative  of  some  circum- 
JBtances  stated  by  it.    1 1  Ves.  S02.  ' 

8.  Plea,  merely  a  negation  of  the  circumstances,  stated  by  the  bilL 
11  Ves.  305. 

4.  To  a  bill  for  an  account  of  stone,  taken  from  the  plaintiff's  quarry, 
under  a  promise  to  account,  alleging  assurances,  that  accounts  were  kept, 
plea,  denying  only  the  prombe  to  account,  but  not  that  the  accounts  had 
oeen  kept,  overruled.    Jones  v.  Davis,  16  Ves.  262. 

5.  Negative  plea.    16  Ves.  387. 

6.  Negative  plea  of  no  partnership.    Drew  v.  Drew,  2  Ves.  &  Beam.  159. 

7.  Negative  nlea,  as  no  partnership,  not  going  to  coUateral  circumstances, 
charged  as  eviaence  of  it,  insufficient.    2  Ves.  &  Beam.  364* 

8.  To  a  bill  brought  for  the  discovery  of  the  defendant's  title,  stating  the 
particular  facts  upon  which  the  plaintiff  founds  his  claim,  the  defendant 
cannot  plead,  that  the  plaintiff  is  not  heir.  Kinnersley  v.  Simpson  and  others^ 
Forrest,  85. 

9.  Plea  to  an  ejectment  bill,  stating  outstanding  leases,  and  praving  re- 
lief, that*  there  are  no  such  leases,  allowed.  Armitage  v.  Wadfsworth, 
1  Mad.  189.  ^  . 

10.  Where  a  bill  is  filed  by  a  person  claiming  as  heir  at  law,  Ctuiere  whether 
a  plea,  that  the  plaintiff  is  not  heir,  is  a  good  plea?  It  seems  that  if  the 
plea  go  on  to  state  a  pedigree  by  way  of  shewing  Uiat  the  plaintiff  is  not  heir, 
and  adds  at  the  end  that  the  plaintiff  is  not  in  manner  aforesaid,  or  any  other 
manner  heir,  this  is  a  good  plea  in  point  of  form,  although  the  title  of  the 
plaintiff  is  not  concluded  by  the  pedigree  as  stated.    Gun  v.  Prior,  1  Cox,  1 97. 

11.  The  bill  alleging  the  suppression  of  a  codicil,  an  assurance  by  the 
testator,  that  he  had  directed  his  executors  and  residuarv  legatees  to  pay  an 
annuity,  and  their  promise  to  him  accordingly,  repeated  after  his  death  and 
acted  upon  by  actual  payment  for  several  years ;  plea,  merely  denying  the 
execution  of  any  codicil,  and  any  such  direction,  overruled.  Chamberlain 
V.  Agar,  2  Ves.  &  Beam.  259. 

.    16.  Averment  to  belief  as  to  the  transactions  qft^hers^  stiffident. 

Averment  to  belief  as  to  the  transactions  of  others,  sufficient.  Drew  v. 
Drew,  2  Ves.  Se  Beam.  159. 

17*  P/ea,  xoith  an  exception  not  requiring  a  reference  to  the  anstocTf  good* 

Plea,  with  an  exception  not  requiring  a  reference  to  the  answer,  allowed. 
Howe  V.  Duppa,  1  Ves.  &  Beam.  511. 

18.  PkOf  xoith  excej^ion  of  matters  qfter^mentioned,  bad. 

Plea,  with  exception  of  matters  after-mentioned,  bad.  1  V^.  U  Beani„ 
514. 

6.  Of  the  structure  of  pleas  in  particular  cases. 

1.  A  plea  of  account  stated  and  settled,  to  a  bill/or  an  account* 

Plea.of  accsount  stated  and  settled,  to  a  bill  for  an  account,  mus^  be  sup- 
ported by  averments,  shewing  an  actual  (though  not  final)  settlement,  as 
from  security  being  given  for  the  balance,  and  that  all  the  vouchers  have 
been  delivered  up.    Nor  is  it  sufficient  that  the  last  fact  is  stated  in  a 

schedule 
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schedule  of  the  sauement  of  the  account  referred  to  by  the  answer,  with- 
art  a  poeitive  ayerment  of  it  in  the  plea.    Hodder  v.  Watts,  4  Price,  $• 

'  2.  The  plea  of  alien  enmity. 

In  a  plea  of  alien  enemy,  it  is  sufficient  to  state  the  war  subsisting  with 
France,  and  that  the  plaintifb  are  Frenchmen,  aliens,  enemies  of  the  king. 
Duibegny  v.  DunvalloUy  2  Anst.  462. 

3.  A  plea  maintaining  an  axnard  against  a  bUl  invalidating  it* 

Where  the  bill  charged  an  award  to  have  been  obtained  corruptly,  k 
plea  setting  up  the  award  and  denying  the  specific  charges  of  fraud,  is  oad, 
as  not  hringing  the  cause  to  one  point ;  and  an  answer  to  the  same  chai^es^ 
oremiles  the  plea.  Pope  v.  Bish,  1  Anst.  59.  Edmundson  v.  Hartley, 
Id.  97. 

4b  Pkta  of  charters  and  acts  of  parliament  con/erring  authority  mthovt  de-* 

tailing  them. 

Plea  by  the  East  India  Company,  to  a  bill  for  an  account  filed  by  the 
nabob  of  Arcot,  that  by  charter  confirmed  by  parliament,  they  had  cer-^ 
tain  powers,  by  virtue  of  which  the  acts  were  done,  overruled ;  it  not  set- 
ting forth  the  contents  of  the  charters  and  acts  of  parliament.  Nabob  of 
Arcot  ▼.  East  India  Company,  3  B.  C.  C.  S92. 

5.  Plea  of  a  fact  in  bar  to  a  bill  of  discovery^  does  not  lie. 

Tide  Dick.  651. 

6.  Plea  to  a  bill  to  discover  articles' paxoned  to  defendant. 

Upoo  a  bill  to  discover  afticks  pawned  to  the  defendant,  he  pleads  that 
beittg  a  pawnbroker  he  lent  money,  without  notice  of  plaintiff's  claim :  tfa0 
plea  ihould  aver,  that  he  has  no  other  articles  than  those  specified,  and 
tboogfa  this  was  done  by  the  answer,  that  is  not  sufficient.  Hoare  v.  Parker, 
lB.C.a578,  1  Cox  224. 

T«  i%8  to  a  bill  for  discovering  defendant's  marriage  toith  A.^  thai  she  is  hif 
futer,  protects  himjrom  discovering  any  fact  forming  a  link  in  the  chain. 

To  a  bill  stating  defendant's  marriage  with  a  particular  woman,  plea  that 
die  is  his  sister,  protects  him  from  discovery  of  any  fact  forming  a  link  in 
tkchaio.    14Ves.65. 

8.  Plea  justifying  a  distress^  not  stating  that  the  sum  xoas  due. 

Order  specifically  to  restore  to  a  tenant  the  stock,  &c.  on  the  farm, 
seized  by  the  landlord  under  a  distress  and  bill  of  sale :  the  landlord  not 
iUting,  whether  the  sum,  under  which  by  the  terms  of  the  contract  he  was 
>ot  to  enforce  his  remedies,  was  due.    Nutbrown  v.  Thornton,  10  Ves.  159. 

9.  In  relation  to  duplioity. 

1-  Qoestion  respecting  a  double  plea  to  discovery  and  relief  against  a 
decree  and  account  taken  in  another  court.    Palmer  v.  Mure,  Dick.  469* 

2.  Flea  of  the  statute  of  frauds,  to  a  bill  for  specific  performance  of  an 
V^meot  for  the  sale  of  an  estate,  averring  first,  that  there  was  no  agree-- 
aent  in  writing ;  second,  that  there  was  no  part-performance  of  such  agree- 
■at,  u  a  double  plea ;  ordered  therefore  to  stand  for  an  answer,  with  liberty 
^  ooepL    ¥rhitbread  v.  Brockhurst,  1  B.  C.  C.  404.  ^ 

3-  A  plea  stating  that  the  plaintifis,  who  claimed  as  citizens  of  London, 
■^  were  resident  there,  or  paying  scot  and  fot,  and  that  they  were 
^i^Bitted  freemen  by  fraud,  for  the  purpose  of  enjoying  a  certain  exemption!, 
ii  bad  for  duplicity.  Corporation  of  London  and  others,  v.  Corporation 
•^Livefpool,  3  Anst.  738. 

10.  Plea  of  a  fine  qf  lands. 

1'  To  a  plea  in  bar  of  a  fine,  a  dU^ept,  positive  aveirment  of  seisin  is  neces- 

I  4  sary. 
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8ary.^  A  plea  therefore  alleging  seMn  only  by  way  of  argoment,  vis.  that 
the  party,  being  in  possession  and  receipt  of  the  rents,  and  being  thereby 
seised,  &c.  was  overruled ;  with  liberty  to  amend.  Dobson  v.  Leadbetter, 
13  Ves-  230. 

2.  Plea  of  a  fine  overruled,  because  no  seisin  was  alleged.    Page  v.  Lever, 

2  Ves.  450. 

3.  To  a  charge  in  the  bill,  that  A.  died  seised  in  fee  of  estates  in  Derby- 
shire, and  elsewhere,  plea  of  fine  of  all  the  estates  charged  in  the  bill,' 
and  of  which  A.  died  seized  in  fee,  sufficient  without  averment  that  they 
were  in  Derbyshire,  and  none  elsewhere.     Butler  v.  Every,  1  Ves.  136> 

3  D.  C*  C 

11.  Plea  of  a  former  suit. 

1.  In  pleading  a  former  suit,  it  is  necessary  to  aver  that  the  present  and 
the  former  suit  are  for  the  same  matter.  Devie  v.  Lord  Brownlow,  Dick. 
611.    '^ 

2-  Plea  of  a  suit  depending  in  the  court  of  chancery  in  Ireland,  for  the 
same  matter,  overrulecl.     Lord  Dillon  v.  Alvares,  4  Ves.  357. 

12.  Plea  of  a  former  suil  satisfied. 

Plea  of  payment  of  a  sum  into  the  ecclesiastical  court  to  prevent  a  com- 
mission of  appraisement^  and  accepted,  and  a  receipt  given,  disallowed,  as  a 
plea  in  bar  to  a  suit,  as  it  does  not  show  that  the  party  had  no  farther  de- 
mand.   Samuda  v.  Furtado,  3  B.  C.  C.  70. 

^    13.  Plea  of  title  paramount  to  a  bill  to  set  aside  a  conve^nce  for  fraud* 

'  To  a  bill  to  set  aside  a  conveyance  for  fraud,  &c.,  plea  of  title  paramount, 
under  a  former  conveyance  of  all  the  estate  and  interest,  under  which  the 
phiintiff  claimed,  allowed.    Howe  v.  Duppa,  1  Ves.  &  Beam.  511* 

l^.  Plea  of  the  statute  qffrauds* 

1.  If  a  defendant  plead  the  statute  of  frauds  to  a  bill  for  a  spectft  per- 
formance, he  must  by  answer  deny  the  agreement;  for  if  he  admit  it,  he 
takes  it  out  of  the  statute.    Child  v.  Godolphin,  Dick.  39. 

2.  The  admission  of  a  parol  agreement  takes  it  out  of  the  statute  of  frauds. 
]^con  V.  Mertins,  Dick.  664. 

3.  In  equity,  the  denial  of  a  parol  agreement,  within  the  statute  of  frauds, 
by  the  answer,  is  conclusive.    6  Ves.  39. 

4.  Lord  Loughborough's  opinion,  that  upon  a  bill  for  specific  performance 
of  a  parol  agreement  within  ttie  statute  of  frauds,  the  defendant,  though  ad- 
mitting the  agreement  by  his  answer,  may,  if  he  insists  upon  the  statute, 
have  uie  benefit  of  it  at  the  hearing.    6  Ves.  17* 

5.  Bill  for'specific  performance  of  a  parol  agreement  to  grant  a  lease  for 
twenty  years :  plea  of  the  statute  of  frauds,  and  answer  denying  that  facts 
alleged  as  a  part-performance  were  done  in  that  performance :  the  plea 
was  saved  to  Uie  heiuing  with  liberty  to  except ;  the  lord  chancellor  inclining 
tp  the  opinion,  that' though  the  agreement  is  admitted,  the  statute  may  be 
used  as  a  defence  to  the  suit.    Moore  v.  Edwards,  4  Ves.  23. 

.  6.  Lord  Eldon's  opinion,  that  a  specific  performance  of  a  parol  agreement 
cannot  be  decreed,  though  the  agreement  is  admitted  by  the  answer,  if  the 
defendant  insists  upon  &e  statute  of  frauds :  if  he  does  /lot,  he  must  be 
taken  to  renounce  Uie  benefit  of  it.    6  Ves.  37* 

7-  Whether  the  answer  admitting  possession  taken  imder  the  agreement, 
takes  the  case  out  of  the  statute  of  frauds,  where  it  is  not  clear,  what  the 
agreement  was,  Qfuere.  The  court  endeavours  to  collect,  what  are  the 
terms.    6.  Ves.  470. 

8.  To  a  bill  for  specific  performance  of  an  agreement,  a  plea  of  the  sta- 
tute of  frauds,  being  coupled  with  another  defence,  was  ordered  to  stand  till 
the  hearing.    Cooth  v.  Jackson,  6  Ves.  12. 

9.  Defend- 
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9L  Defendant  insisting  upon  the  statute  of  frauds,  admissions  by  the  an- 
swer are  immaterial.    Blagden  ▼.  Bradbear,  12  Ves.  466. 

10.  Defendant  to  a  bill  for  specific  performance  of  an  agreement  within 
die  ststnte  of  frauds,  may  by  answer,  admitting  the  agreement,  take  advan- 
tage of  die  statute.    15  Ves.  S75. 

11.  A  bill  for  specific  performance  of  a  parol  agreement  for  a  lease  within 
tiie  statute  of  frauds,  charging  possession  taken  under  the  agreement  and 
ether  acts  of  part-performance:  plea  of  the  statute,  and  answer,  not  the 
acts  aDeged  as  a  part^performanoe,  but  stating,  that  being  advised  he  enter- 
ed as  tenant  at  will,  he  gave  notice,  to  quit :  plea  overruled.  Bowers  v. 
Cator,  4  Ves.  91. 

12.  After  answer  admitting  an  agreement,  and  submitting  to  perform  it, 
the  bill  being  amended  as  to  otlier  circumstances,  the  defendant  was  not 
permitted  to  take  advantage  of  the  statute  of  frauds  by  the  answer  to  the 
amended  bill ;  and  a  specific  performance  was  decreed.  Spurrier  v.  Fitz- 
geiald,6  Ves. 

15.  Plea  of  statute  of  frauds,  to  a  bill  for  performance  of  an  agreement  by 
parol,  but  which  the  bill  charges  was  to  be  put  into  writing ;  the  defendant 
ordered  to  answer  on  that  charge.  Leake  v.  Morris,  Dick.  14. ;  1  £q.  Abr. 
2S.;2C.  C.  1S5. 

15.  Pleadentfing plaintijff^s heir$h^. 

Flea  that  the  plaintiff  is  not  heir,  where  he  had  deduced  his  title  as 
lodi,  is  bad :  the  title  ought  to  be  denied  as  explicitly  as  it  is  laid.  New- 
ana  V.  WalUs,  2  B.  C.  C.  143.  So  of  plea  or  purchase  without  notice* 
Ibid. 

16.  A  fkOf  under  the  drcumstanceSf  overruled^  at  tendering  an  immaterial 

issue* 

BID  for  specific  performance:  plea  to  the  relief,  and  to  the  discovery 
(except,  stating  the  particulars)  of  the  statute  of  frauds,  with  an  averment 
that  there  was  no  contract  in  writing  signed,  Ac,  unless  the  note  in  the  bill 
BMBtioDed  can  be  so  considered ;  and  for  answer  as  to  the  excepted  parti- 
cnlacBy  admitting  the  note,  &c. ;  overruled,  as  tendering  an  immaterial  issue. 
Mocrisoo  ▼•  Tumour,  18  Ves.  jun.  175. 

17*  A  pkOf  under  the  circumstances,  overruled^  as  inconsistent. 
Pleading  inconsistent,  overruled.     Nobkissen  v.  Hastings,  4  B.  C.  C*  253. 

IS.  Piea  to  discovert/  as  tendings  upon  a  double  account^  to  criminate^  hdd,  under 

the  circumstances^  inconsistent.         * 

Plea  to  discovery,  that  it  may  subject  defendant  to  penalties  of  a  statute, 
and  also  of  articles  of^  impeachment  exhibited  against  him  by  the  commons, 
is  inconsistent,  and  therefore  bad*    Nobl^issen  v.  Hastings,  2  Ves.  84. 

19.  Plea  of  an  insolvent  act. 

Bill  l^  an  insolvent  debtor  agsunst  his  assignees,  under  the  14  Geo.  lU. 
and  against  a  debtor  to  his  estate,  stating  collusion  between  them  in  not 
recovering  the  debt,  praying  that  the  assignees  might  ^e  removed,  and  that 
specific  performance  of  an  agreement  for  a  lease  might  be  decreed  against 
the  other  defendant.  Plea  by  the  debtor  the  assignment  under  the  act, 
ihat  the  ri^t  to  sue  was  vested  in  the  assignees,  and  denying  collusion,  is 

food.    Bcnrser  t.  Hughes,  1  Anst.  101. 

•  ^  .        .  .  • 

-  20. '  Plea  to  the  jurisdiction. 

!•  Plea  to  the  jurisdiction  must  point  oat  where  the  matter  ought  to  be 
^etenained.     Liord  Derby  v.  Duke  of  Athol,  Dick.  129. 

2.  Flea  to  jurisdiction  must  shew  another.  Nabob  of  the  Camatic  v. 
£sit  India  Company,  1  Ves.  372* 

.3.  Plea 
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.  $•  Plea  to'  jurisdietion  of  all  courts  absurd,  because  the  same  as  plea^tn 
bar.    Nabob  of  the.Camatic  t.  East  India  Company,  1  Ves.  S72« 

21.  Plea  by  executor  of  the  statute  of  Ufditations* 

Plea  of  the  statute  of  limitations  by  an  executor,  the  testator  having  died 
in  1786|  though  probate  was  not  taken  till  1802,  allowed ;  the  allegation  of 
the  bill  upon  a  fair  construction  being,  that  the  defendant  had  possessed  the 
personal  estate,  and  therefore  might  have  been  sued  as  executor  de  son  tori, 
previously  to  1792.     Webster  v.  Webster,  10  Ves.  93. 

22.  Pleaofthe  Haiuteqflifnitatiom* 

1.  Plea  of  the  statute  of  limitations,  supported  by  an  answer,  ordered  to 
stand  for  an  answer,  with  liberty  to  except ;  the  charges  of  the  bill  not  being^ 
sufficiently  answered.    Bayley  v.  Adams,  6  Ves.  586. 

2.  The  want  of  averment  in  a  plea  of  the  statute  of  limitations,  that  the 
jhoney  was  not  received  within  six  years,  supplied  in  substance  by  the  aver- 
ment, that  the  cause  of  action,  if  any,  arose  above  six  years  before  the  bill* 
Sutton  V.  the  Earl  of  Scarborough,  9  Ves.  71. 

3.  Whether  the  allegation,  that  the  parties  dealt  as  merchants,  implies  that 
the  accounts  are  merchant's  accounts,  within  the  statute  of  limitations, 
Qjucere,    Foster  v.  Hodgson,  19  Ves.  180. 

23.  Plea  of  a  traverse  to  an  inquisition  of  lunacy* 

Manner  of  pleading  a  traverse  to  an  inquisition  finding  a  person  lunatic. 
5  Ves.  452. 

24.  Plea  to  a  mortgage  hill. 

1.  Defendant  pleaded  forty  years  possession,  without  account  or  admission 
ofany  debt,  to  a  bill  setting  up  an  old  mortgage,  and  stating  an  account  set- 
tled, and  that  owing  to  inrancy,  coverture,  and  other  disunities,  plainti£& 
could  not  proceed ;  the  plea  was  allowed.    Blewitt  v.  Thomas,  2  Ves.  669* 

2.  Bill  of  foreclosure  as  to  a  messuage  and  forty  acres  of  land;  plea,  de- 
ducing a  title  to  the  premises,  and  stating  them  to  be  a  messuase  and  tenements 
The  plea  is  bad,  as  not  relating  to  the  land  demanded.  Wedlake  v.  Hutton, 
3  Anst.  633. 

25.  Plea  qfconveyance,  and  of  fine  and  non»daim,  whether  muitifaridus. 

Plea  of  conveyance,  and  of  fine  and  non-claim,  is  not  multifarious,* but  a 
good  plea  to  a  bill  impeaching  the  conveyance,  as  not  being  for  valuable  con- 
sideration.   Doble  V.  Cridland,  2  6.  C.  C.  274. 

26.  Plea  denying  notice. 

Plea,  averring  in  answer  to  a  charge  of  constructive  notice,  that  to  the 
defendant's  knowledge  and  belief  there  was  no  notice,  disallowed :  he  ouffht 
to  answer  the  facts,  and  the  court  is  to  make  the  construction.  Jerrard  v* 
Saunders,  2  Ves.  187.   4B.C.C.322. 

27*  Plea  of  jlenarty. 

Plea  of  plenarty  —  Qtujere,  if  it  will  hold  on  a  bill  seeking  possession  of  a 
donative  hving?    Mutter  v.  Chauvel,  1  Mer.  475. 

28.  Plea  ^  Purchase. 

1.  Where  the  bill  states  circumstances  of  notice,  a  plea  of  purchase^ 
without  notice,  alone  is  not  sufficient,  but  must  deny  the  circumstances* 
Newman  v.  Wallis,  2  B.  C.  C.  143. 

2.  Averments  necessary  to  a  plea  of  purchase  for  valuable  consideration 
without  notice ;  that  the  vendor  or  mortgagor  was  the  owner  or  pretended 
owner;  and  that  he  was  in  ppssession :  not,  that  the  purchaser  was*  9  Ve8.S2. 

d«  Defendaaty  pleading  purchase  for  valuable  consideration  without  notice, 

jnust 
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oHtarer,  thai  the  vendor  was  seigedy  and  was  in  possessimi ;  whidi  would 
be  fftisfied  by  the  possession  of  the  tenant  t     16  Ves.  52.  , 

4.  No  instance  of  purchase  for  valuable  consideration  without  notice>  with- 
out ta  avennenty  that  the  party  purchased  from  a  person  seised,  or  pre- 
tendi^  to  be  seised,  in  fee.     17  Ves.  jun.  290. 

5.  Efect  of  the  maxim  ** pendente  lite  nihil  innovetur/*  limited  to  the 
i%hti  and  parties  in  that  suit ;  not  absolutely  annulling  a  conveyance,  pen^ 
date  Ute.  Metcalfe  v.  Pulvertoft,  2  Ves.  &  Beam.  200.  Therefore  a  plea 
in  bar  to  a  bill  by  a  purchaser  from  the  defendant*  with  actual  notice,  over^ 
lukd.    Ibid. 

6.  Plea  of  purchase  from  one  having  a  reversionary  estate,  and  conse- 
quently not  in  possession,  overruled,  because  it  did  not  set-out  how  the  per- 
son from  whom  the  title  was  deduced,  became  entitled.  Hughes  v.  Garth, 
2Edeo,168.    Amb.421. 

29.  Plea  of  recvoery  of  land. 

Upon  an  ejectment  by  an  heir  in  tail,  the  defendants  cannot  rest  upon  the 
jnd^nt  in  the  recovery :  but  all  proceedings  must  appear  upon  the  record. 
*  Ves.  71. 

90.  Plea  of  a  rdease  to  a  bill  to  set  it  aside. 

1.  Bill  charging  fraud  in  obtaining  a  release.  Plea,  the  release  supported 
bj  ta  answer  denying  the  fraud.  The  benefit  of  the  plea  was  saved  to  the 
bearing.    Lloyd  v.  Smith,  1  Anst  258. 

2.  Bill  to  set  aside  a  release  for  fraud.  Plea,  the  release  nakedly  and  no 
annrer.  The  c:ourt  would  not  give  leave  to  amend,  but  overruled  the  plea. 
Fredaod  V.  Johnson,  1  Anst.  276. 

SI.  A  Plea  to  a  bUl  of  revivor. 

Defendants  to  a  bill  of  revivor  cannot  plead  to  that  suit  a  plea  which  had 
l^een  pleaded  to  the  original  suit  and  overruled.  Samuda  v.  Furtado, 
3B.C.C.70. 

S2.  A  plea  of  parent  to  a  bilijor  tithes. 

In  a  plea  of  payment  to  a  bill  for  tithes,  it  is  not  necessary  to  set  out'  the 
tine  when,  or  the  place  where,  the  agreement  was  made.  My  tton  v«  Harris, 
Wightw.lll. 

SS.  A  plea  of  simony  to  a  billfor  tithes. ' 

Plea  of  simony  to  a  bill  for  tithes ;  ordered  to  stand  for  an  answer  with 
liberty  to  except,  as  being  multifarious.  Wood  v.  Strickland,  2  Ves.  & 
fieani.150. 

S4.  A  plea  controverting  the  plaintiff'* s  title. 

Plea  that  the  person,  through  whom  the  plaintiiF  claims,  died  a  bachelor, 
and  without  issue ;  ordered  to  stand  for  an  answer,  with  liberty  to  except. 
King  v.  Holcombe,  4  B.  C.  G.  439. 

S5.  Plea  of  the  statute  against  buying  pretended  titles. 

Plea  of  the  stat.  32  H.  8.  c.  9.  s.  3.  against  buying  and  selling  pretended 
titicf ;  and  also,  that  there  was  not  any  mortgage  as  mentioned  in  the  bill, 
(bat  jdie  defendant  might  redeem  a  mortgage  upoa.  a  covenant  in  a  lease 
from  the  defendant  to  the  plaintiff;  held  good,  though  a  negative  plea. 
Hitchins  v.  Lauder,  Cooper,  34. 

7.  Practice  connected  with  a  plea. 

1.  When  a  plea  must  be  smom  to. 

1.  Plea  of  mere  matter  of  record  not  filed  on  oath;  being  proved  by  the 
Fodflctiop  of  th^  record.    2  Ves.  &  Beam.  357. 

2.  Plea 
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^  2.  Plea  of  matter  of  record,  with  averments  of  matters  in  pdis^  must  be 
filed  upon  oath.  Wall  v.  Stubbs,  2  Yes.  &  Beam.  354.  Therefore,  plea  &£ 
the  8tat.  32  Hen.  8.  c.  9.  against  Selling  pretended  titles,  with  the  necessary 
averments  of  wmt  of  possession,  Sec,  not  being  on  oath,  ordered  to  be  taken 
off  the  file;  though  set  down  by  the  plaintiff  for  argument,  this  irr^ularity 
not  admitting  of  waiver.    Wall  v.  Stubbs,  2  Yes.  &  Beam.  354. 

3.  Plea,  without  oath,  of  plaintiff's  conviction  for  felony  to  a  bill  by  the 
residuary  legatee  for  an  account  of  the  personal  estate^of  a  testatrix,  who 
died  after  the  conviction,  but  before  sentence  of  tranq>ortation  completed, 
allowed;  the  conviction  proved  by  the  record  alone,  andjiot  necesmy  to 
•state  even  the  identity  upon  oath,    i— «— — »  v«  Davies,  19  Yes.  81. 

2*  Of^  severance  in  pleading. 

Upon  bills  by  rectors  and  vicars,  the  defendants  may  split  their  titles. 
2  Ves.  328. 

3.  Of  overruling  a  flea  xoUhout  prejudice  to  insisting  on  the  same  matter  6y 

anstoer. 

Bill  by  annuitant  under  a  will,  for  an  account  of  arrears  against  two  admi- 
nistrators, with  the  will  annexed :  one  pleaded  the  statute  of  limitations  to 
so  much  as  sought  satisfaction  for  the  arrears,  or  so  much  as  was  stated  to 
have  accrued  due  previous  to  six  years  before  the  bill ;  he  also  By  answer 
set  up  an  agreement  to  relinquish  4he  annuity ;  plea  overruled,  without 
prejudice  to  insisting  on  the  same  matter  by  answer.  Higgins  v.  Crawford, 
2  Yes.  57J . 

4. ,  Plea  covering  too  much,  ordered  to  stand  Jbr  an  anstoer,  toith  Uterty  to 

except. 

Plea  covering  too  much,  ordered  to  stand  for  an  answer,  with  liberty  to 
except.    Jones  v.  Pengree,  6  Ves.  580. 

5.  The  plea  of  outlawry ^  like  other  pleas^  is  to  be  set  down  by  the  defendant 

for  argument. 

A  plea  for  outlawry  ought,  like  other  pleas,  to  be  set  down  for  argument 
by  the  defendant.    Chapman  v.  Lansdown,  2  Anst.  554i. 

V.  jfti  relation  to  tmmxtttvg. 

1.  When  a  demurrer  is  necessary  or  appropriate^  when  not* 
1.  Where  thejact  objected  is  not  apparent  on  the  bilL 

1.  Demurrer  to  a  bill  for* redemption,  because  other  defendants  had  been 
in  possession  twenty  years,,  overruled ;  the  fact  not  appearing  on  the  face 
of  the  bill,  but  by  averment  in  the  demurrer.  Edsell  v.  Buchanan, 
4  B.  C.  C.  254. 

2.  Demurrer  will  not  lie  to  a  bill  stating  a  sale  of  the  office  of  secondary 
of  Wood>street  compter,  and  pray  ins  an  account  of  the  profits  of  the  office ; 
for  upon  demurrer. the  nature  of  the  office  does  not  appear,  nor,  conse- 
q^fenUy,  whether  such  a  sale  is  illegal  under  stat.  S&6 Edw. 6»  Hicka 
v.  Raincocky  1  Cox*  40. 

2.  tVhere^  taking  charges  to  be  true,  the  bill  would  be  dismissed  at  the  hearings 

1.  If  the  case  as  stated  in  the  bill,  does  not  entitle  the  plaintiff  to  a  de- 
cree,  a  demurrer  will  lie.    Hovenden  v.  Lord  Annesley,  2  oeh*  &  Lef.  638. 

2.  Demurrer  lies,,  where  it  is  clear,  thiat,  taking  the  .char^  to  be  true, 
the  bill  would  be  (Usmissed  at  the  hearing*    Utterson  v.  Mair,  2  Yes.  95. 

3.  The  ground  of  a  demurrer  must  b^  a  short  point ;  upon  which  it  is 
clear,  the  bill  would  be  dismissed  with  costs  at  the  hearing ;  therefore,  upon 
a  bill  by  assignees  of  a  bankrupt  for  specific  performance  of  an  agreement 

previous 
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prenous  to  tke  banbn^itcy  to  prant«  lease,  the  ca^  cod^isting  of  a  combin- 
atioD  of  circumstances,  tne  evidence  might  sustain  the  relief  with  some  mo- 
dificstion;  upon  which  a  demurrer  was  overruled.  Brooke  v.  Hewitt, 
^  Yes.  253.      . 

3.  On  the  ground  of  mubifariousnessm 

DemuTTer  will  not  lie  to  a  bill  for  being  multifarious.  Rayner  v.  Julian, 
Dick.  677. 

4.  To  save  costs  only. 

Demurrer  to  a  bill  after  a.  decree,  under  which  nothing  remained  to  be 
anied  into  execution,  but  to  save  costs  only*  The  demurrer  was  over- 
ruled.   F^ioe  V.  Humphrey,  Dick.  S81. 

5.  In  rdoHon  to  the  statute  of  Imitations* 

Demurrer  upon  the  statute  of  limitations  to  a  bill  for  an  account,  stating 
that  DO  demana  was  made  for  twelve  years.  Foster  v.  Hodgson,  19  Ves.  180. 

6.  In  relation  to  prayer  of  rdief  in  a  disoovery  bill. 

Where  the  plaintiff  is  entitled  to  the  discovery  he  seeks  in  support  of  an 
actioo,  a  prayer  for  general  relief,  or  for  relief  that  is  consequential  to  the 
pilfer  for  discovery  (as  an  injunction),  will  not  sustain  a  demurrer.  Brandon 
T.  Sands,  2  Yea.  514. 

ft 

7.  To  a  hiUJbr  discovery  of  matter  which  defendant  need  not  qnstoer. , 

Where  a  bill  seeks  discovery  of  matter  which  the  defendant  is  not  obliged 
to  antver,  he  must  take  advantage  of  it  by  demurrer.  Selby  v.  Selby, 
♦  B.aC.2. 

8.  To  a  hill  for  discotery  of  matters  subjected  to  penalties. 

If  a  bin  be  for  discovery  of  matters  penal  at  common  law,  or  by  statute, 
dte  defendant  need  not  demur  or  plead,  but  shall  have  the  benefit  on  ex- 
ttptioas;  but  when  the  time  for  sumg  a  penalty  expires  between  first  and 
Koood  answers,  on  exceptions  taken  to  second  answer  for  not  discovering, 
die  exceptions  shall  be  allowed,  and  the  party  must  discover.  Williams  v. 
Faiington,  S  B.  C.  C.  38. 

9.  To  a  bill  for  discovery  and  relief  charging  foaud. 

Demurrer  to  a  bill  for  discovery  and*  relief,  charging  fraud,  overruled ; 
the  bill  being  for  relief  against  fraud,  the  defendant  must  answer.  Man- 
"iogham  v.  Lord  Bolmgbroke,  Dick.  533. 

10.  On  the  ground  that  defendant  is  a  mere  witness. 

Where  an  exception  is  taken  to  an  answer,  the  defendant  cannot  protect 
(fsaetf  by  saying  that  he  is  a  mere  witness ;  but  he  should  have  availed 
iiBself  of  mt  by  plea  or  demurrer ;  having  submitted  to  answer,  he  must 
awer  fully.     Cookson  v.  Ellison,  2  B.  C.  C.^  252. 

U.  Demurrer  of  another  cause  depending f  overruled,  from  the  other  cause 

beinghLffiJciom. 

Demurer  of  another  cause  depending,  overruled,  the  cause  depending 
^g  inch  as  would  not  be  effective,  and  the  present  bill  making  new  parties. 
^  ▼.  Rig^y,  4  B.  C.  C.  60. 

12.  In  the  case  of  a  bill  stating  a  payment  to  protect  an  individual  foom 
prosecution  for  folony^  awi  desiring  the  assistance  of  the  court. 

Wheliier  a*  bill,  stating  a  payment  to  j^rotect.  an  individual  from  prosecu- 
<ioDfor  felony,  desiring-the  assistance  of  the  court,  is  not  open  to  deniurrer 
<B  that  ground,  Qtuere.    Claridge  v.  Hoare,  14  Ves.  59. 

13.  JVb 
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13.  No  decree f  fi^here  defendant  might  have  demurred, 
Ko  decree,  where  the  defendant  might  have  demurred.    6  Ves.  686. 

2.  General  demnrrer,  when  the  appropriate  form,  when  not 
1.  To  a  billf  proper  Jbr  discovery  onlt^  praying  relief, 

A  billy  proper  for  discovery  only,  prayB  relief;  a  general  demurrer  over* 
ruled.  Fiy  v.  Penn,  2  B.  C.  C.  281  •  But  afterward  such  a  demurrer  allowed. 
Price  V.  James,  2  B.  C.  C.  S19.;  4  B.  C.  C.  48a ;  6  Ves.  63.  686.;  11  Ves. 
509. ;  13  Ves.  276. ;  17  Ves.  216. ;  2  V.  &  B.  328. 

2.  Whercy  though  the  decree  and  conveyance  teere  stated  only  by  tootf  ofprt- 
tence,  the  whole  right  as  against  the  defendantSy  xoas  Jbunded  on  that 
conveyance. 

Forty-six  years  after  a  decree  directing,  in  execution  of  the  trusts  of 
the  will,  a  conveyance  in  fee  to  the  tenant  in  tail  male,  having  also  the  rever- 
sion in  fee,  with  consent  of  the  only  intermediate  remainder-man  in  tail  male, 
a  bill  was  filed  against  their  devisees;  the  plaintifi  claiming  under  an  old 
voluntary  grant  out  of  the  reversion,  the  estates  tail  being  qpent  and  no 
recovery;  and  praying  a  discovery  and  conveyance.  A  general  demurrer 
was  allowed ;  though  the  decree  and  conveyance  were  stated  only  by  way  of 

Eretence,  not  expressly  charged ;  the  whole  right  as  against  the  defendants, 
eing  founded  on  that  conveyance.    Fletcher  v.  Toilet,  5  Ves.  3. 

3.  In  a  miscellaneous  case* 

Where  the  object  of  a  bill,  quia  timety  is  to  prevent  the  assignees  of  a 
bankrupt,  purchaser  of  an  estate,  from  bringing  an  action  to  recover  back 
that  part  of  the  consideratioB'^money  remaining  due  to  the  vendor  which 
had  been  paid  to  him  subsequent  to  the  conmiisston  of  the  act  of  bankruptcy, 
on  the  ground  of  his  having  waived  his  equitable  lien,  by  taking  a  bond  for 
the  purchase-money,  if  the  bill  charge  as  a  fact  that  the  bond  was  given  as 
a  further  additional  or  collateral  security,  the  question  of  law  cannot  be  raised 
on  a  general  demurrer,  because  that  fact  must  necessarily  be  admitted* 
Brazand  v.Hoskins,  3  Price,  31. 

3.  Demurrer  ore  tenus. 

1.  Whether  aUawahle  in  equity. 

1.  Speaking  demurrer  over-ruled.    Esdell  v.  Buchanan,  2  Ves.  83. 

2.  Demurrer  ore  tcnus.    Pyle  v.  Price,  6  Nes.  779. 

3.  On  the  argument  of  demurrer,  the  defendant  is  entitled  to  demur  ore 
tenuSy  paying  the  costs  of  the  demurrer  on  the  record.  Attorney-general 
V.  Brown,  Swanst.  288. 

4.  To  a  bill  by  an  heir,  against  a  claim  under  a  devise,  for  a  discovery', 
and  that  the  witnesses  may  be  examined  de  bene  esscy  and  their  testimony 
recorded,  a  general  demurrer  for  want  of  equity  being  allowed,  the  defend- 
ant was  not  permitted  to  demur  ore  tenus  as  to  the  examination  of  witnesses; 
not  being  made  the  subject  of  demurrer  on  the  record.  Pitts  v.  Short, 
17  Ves.  Jan.  213. 

2.  Whether  aUowiAle  at  &ito. 
Speaking  demurrer  bad  at  law.    2  Ves.  83. 

4.  Extent  of  a  demurrer. 

1.  Demurrer  to  the  whole  rdief  is  bad,  ifplainHff'  is  entitled  to  amy  part. 

If  the  plaintiff  is  entitled  to  any  part  of  the  relief  sought,  a  demurrer  to 
the  whole  relief  must  be  overrirtod.   Attorney-general  v.  Brown^  Swanst.  SCM*. 

2.  Demur' 
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8.  Demurrer  to  the  tokole  billy  defendant  having  ansfooered  pari^  is  bad. 

DaDorrer  to  the  whole  bill ;  the  defendant  having  answered  part,  the  de- 
murrer was  overruled.    Tidd  v.  Clare,  Dick.  712. 

3.  A  demurrer  in  ittjbrm  applicable  to  a  part  of  q  bill  ordy^  is  nof  to  be 
extended  to  the  other  pari  anstoereahy  defendant. 

A  defendant  having  demurred  to  a  part  only  of  a  bill,  and  then  answered 
other  parts,  it  is  no  objection  to  the  allowance  of  the  demurrer,  that  it  is 
fqually  applicable  to  the  whole  of  the  bill.  Mayor  of  Dartmouth  v.  Seale, 
1  Cox,  416. 

i.  Demurrer  to  the  tohok  bill,  toith  the  exception  to  a  small  part,  may  be  good 

in  point  ofjorm. 

Demorrer  to  the  whole  bill,  with  an  exception  to  a  small  part,  may  be  good 
in  point  of  form.     Hicks  v.  Raincock,  1  Cox,  40. 

5.  Demurrer  not  going  to  the  tohole  biU,  must  dearly  express  the  particular 

parts  demurred  to. 

Demurrer  not  goipg  to  the  whole  bill,  must  clearly  express  the  particular 
parts  demurred  to.    2  Yes.  &  Beam.  124.  Vide  infra  6.  7. 

6.  /a  OS  answer  and  demurrer  ^  the  parts  demurred  to  must  be  distinctly  specified. 

In  an  answer  and  demurrer,  the  defendant  ought  to  specify  distinctly  what 
parts  of  the  bill  it  is  intended  to  cover  by  the  demurrer.  ^  It  is  informal  to 
sxj,  "  as  to  so  much  of  the  bill  as  defendant  is  advised  he  is  bound  to  an- 
swer;** andthen,  after  answering  some  parts,  to  demur  **  as  to  all  the  rest  of 
the  matter  charged  in  the  bill.**  It  ought  to  be  precisely  stated  what  parts 
of  the  bill  defendant  refuses  to  answer.  Devonsher  v.  Newenham,  2  Sdi; 
& Lef.499.  Vide  supra  5.  infra  7. 

7.  Demurrer  overruled,  as  not  stating  particularly  the  parts  demurred  to. 

Demurrer,  not  stating  particularly  the  parts  demurred  to,  but  generally  to 
the  vhole  bill,  with  an  exception  of  immaterial  facts,'  which  were  answered 
after  the  usual  order  for  time,  overruled.  Wetherhead  v.  Blackburn,  2  Ves. 
k  Beam.  121.  Vide  supra  5.  6. 

&  Demstrrer  overruled;  as  covering  rdief,  to  which  plaintiff'  was  entitled. 

Demurrer  overruled ;  as  covering  relief,  to  which-  the  plaintiff  was  en- 
titled; and  not  distinctly  pointing  out  what  parts  of  the  bill  were  demurred 
tO)  and  what  answered ;  viz.  demurring  to  all  the  discovery  except  "  touch-* 
log**  the  several  title  deeds,  creating  the  intail,  &c.  and  "  as  to  the  residue  of 
the  said  bill  not  demurred  to,*'  answering.  Robinson  v.  Thompson,  2  Ves. 
&  Beam.  118. 

9.  Defendant  may  demur  to  relief,  and  answer  to  discovery. 

The  rule,  that  if  the  plaintiff  is  not  entitled  to  the  relief,  though  entitled 
to  discovery,  a  general  demurrer  holds,  does  not  preclude  the  defendant 
from  demurring  to  the  relief,  and  answering  as  to  the  discovery.  Hodgkin 
▼.  Loogden,  8  Ves.  2. ;  Todd  v.  Gee,  17  Ves.  273. 

Id  Demurrer  to  billjbr  discovery  and  relief,  if  good  as  to  the  relief,  is  good 

as  to  the  discovery  also. 

Demurrer  to  bill  for  discovery  and  relief,  if  good  as  to  the  relief,  is  good 
at  to  the  discovery  also.  Williams  v.  Steward,  3  AJer.  502.  Baker  v.  Mel- 
U,  10  Ves.  544. 

11.  Demurrer  to  discovery  and  answer  to  relief,  is  bad. 

Where  a  bill  prays  relief  as  well  as  a  discovery,  the  defendaiit  cannot  de- 
»or  to  the  discoverjy  and  answer  that  part  which  prays  relief.  Waring  ▼* 
Mackreth  and  another,  Forrest,  129. 

12.  On 
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12.  Oil  a  generid  demurrer  to  a  bill  sedking  reHefl  anfAjedwuioihedkcvoery^ 
as  tubjecting  the  defendant  to  penalties^  u  not  competent^ 

On  8  general  demurrer  to  a  bill  seeking  relief,  an  objection  to  the  dis- 
coverjy  as  subjecting  the  defendant  to  penalties,  is  not  competent.  Whit- 
tingham  v.  Bourgoyne,  3  Anst.  900« 

13.  To  an  amended  btU, 

1.  A  demurrer  to  so  much  of  an  amended  bill  as  had  not  been  answered 
in  the  answer  to  the  original  bill,  is  bad.    Mynd.  v.  Francis,  1  Anst.  6. 

2.  Defendant  having  answered  the  original  bill,  plaintiff  amended  it,  and 
the  same  defendant  then  put  in  a  general  demurrer  to  the  whole  amended 
bill*  Qjuare,  whether  this  is  a  ground  for  taking  the  demurrer  off  the  file, 
or  only  for  overruling  it  on  argument.    Atkinson  v.  Hanway,  1  CoXy  360. 

5.  Of  a  second  demurrer. 

1.  There  cannot  be  two  demurrers  to  one  bill:  secus  to  original  and  amended 

biU. 

There  shall  not  be  two  demurrers  to  one  bill :  secus  to  original  and  amended 
bin.    Bancroft  v.  Wardour,  2  B.  C.  C.  66. 

2*  Demurrer  overruled  as  too  extensive,  defendant  cannot  aftermards  demur 

as  to  part. 

A  demurrer  having  been  overruled  for  being  too  extensive,  a  defendant 
cannot  afterwards  demur  as  to  part.^  Bancroft  v.  Warden,  Dick.  672. 

S.  Demurrer  to  the  whole  bill  being  overruled,  demurrer  less  extended  isaUoW' 

.  able,  by  leave  of  the  court,  but  not  othertoise. 

After  a  demurrer  to  the  whole  bill  overruled,  the  defendant  may  put  in  a 
demurrer,  less  extended ;  but  not  without  leave  of  the  court.  Baker  v. 
Mellish,  11  Ves.  68. 

6.  A  demurrer  is,  in  its  nature,  entire. 
1  •  A  demurrer^  unlike  a  plea,  cannot  be  good  in  part,  and  bad  in  part.     ^ 

1.  Demurrer  cannot,  as  a  plea  may,  be  good  m  part|  and  bad  in  part. 
11  Ves.  70.  * 

2.  Demurrer,  not  ^ood  in  part,  and  bad  in  part ;  therefore  going  to  re- 
lief, to  which  the  plamtiff  was  entitled,  overruled  generally ;  the  pliuntiff,  a 
purchaser,  not  heme  barred  by  a  report  against  the  title  in  another  suit, 
upon  a  bill  against  him  by  the  vendors.    Todd  v.  Gee,  17  Ves.  jun.  273. 

2.  2%e  rule  that  a  demurrer  bad  in  part  is  altogether  bad,  has  reference  to  the 

matte/demurred  to.  "^ 

Thoueh  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  as  to  the 
matter  demurred  to,  it  may  be  good  as  to  one  defendant,  and  bad  as  to 
another.    8  Ves.  403. 

3.  Demwrrer  may  be  good  as  to  one  defendant,  and  bad  as  to.  another. 

Ibid. 

7.  A  demurrer  operates  as  an  admission. 

1.  Facts  only  are  admitted  by  a  demurrer. 

Dcfmurrer  admits  only  facts  well  pleaded,  and  the  facts  alone  without  tbe 
conclcrsion  of  law.    1  v  es.  73. 

2.  A  demurrer  does  not  admit  what,  though  stated  lu  plaintiff'  as  fad,  is  merily 

inference  from  matter  of  mku. 

A  demurrer  admits  as  true  what  is  stated  by  the  hill  as  matter  of  fact, 
not  what  the  plaintiff  consider  as  fact,  but  what  is  merely  infierence  from 
matter  of  law.    Williams  v.  Steward,  3  Men  503. 

3.  tioery 
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3.  Evtnf  tkhg  weli  fteaded,  is  con/tMcd  by  demurrer, 

Od  aif  unaM  of  demarrer  the  allegations  of  the  bill  taken  as  t^ue.  2  Ves. 
4ReHi.  dS.;  1  Yea.  289. 

8.  Effect  of  a  demurrer  upon  the  cause. 

MthMiUndmgt  on  a  demurrer  aUcfuoedi  bill  dismissed,  it  has  been   set  on 

Jbot  ogain, 

TboQgfa  gtridly  by  a  demurrer  to  the  whole  bill  the  bill  is  out  of  court> 
;tt  era  aftar  a  mil  diamiBsed  by  order,  the  cause  has  been  set  on  foot  ai^ain. 
UVss.78. 

9.  When  an  answer  shall  overmre  a  demurrer. 

Devtrrer  to  rdief  overruled  by   answer  to  discovery  of  Jacis   on  tohich 

relief  is  prayed.^ 

A  demurrer  to  the  relief  is  overruled  by  an  answer  to  the  discovery  of 
tBe  iicts  on  which  the  relief  is  prayed.    Roberts  v.  Clayton,  3  Anst.  715. 

10.  Demurrer  for  want  of  parties. 
No  general  nde^  that  demurrer  Jor  UHint  of  parties  must  state  the  parties, 
X«  geaeral  rule,  whether  a  demurrer  for  want  of  parties  must  state  the 
mn,   6  Yes.  781. 

II.  When  a  demurrer  shall  be  aided  by  matter  dehors. 
Ansimer  read  to  support  a  demurrer.  • 
Answer  read  ta  support  a  demurrer.     Heath  v.  |take,  Dick.  43. 

VL  Jfii  iidartim  nr  aioitoertr^ 

I.  When  an  answer  is  necessary  or  appropriate,  when  not. 
1.  In  general^  when  a  party  pleads  he  must  alsa  anstoer, 
h  generaly  when  a  party  pleads  he  must  also  answer.     I  Ball  &  Beatty, 

2.  To  support  a  plea. 

Plea,  that  l!he  <Uscovery  will  subject  the  defendant  to  penalties,  docs  not 
nqttire  die  support  of  an  answer ;  as  a  plea  of  purchase  for  valuable  con- 
fideratian  without  notice  does,  as  to  fkcts,  from  which  notice  is  inferred. 
Chri^v.Hoare,  14Ye8.59. 

1  iva  suitjbr  discovery,  the  answer  of  the  party  interested  cannot  be  dis* 

pensed  with, 

la  a  soSt  ior  discovery,  the  answer  of  the  party  interested  cannot  be  dis- 
posed with,  though  an  infant,  and  although  the  person  from  whom  his  father 
pvdissed  has  answered,  and  denied  any  knowledge  of  the  circumstances. 
Hvdcutle  V.  Shttfto,  1  Anst*  77. 

4.  hi  the  case  of  resisting  a  discovery, 

!•  Whether  a  defendsult  can  by  answer  refuse  the  discovery,  insisting,  that 
^  is  Oft  bound  to  answer,  QjMnre.  But>  having  given  part  of  the  discover}^ 
^vMoooMttted  to  answer  as  to  the  rest.    Dolder  v.  Lord  Huatingfield^ 

1  Whether  a  defendant  can  by  answer  refuse  the  discovery,  insisting, 
^  he  is  not  bound  to  answer,  Qucere,  The  answer  held  insufficient,  as 
baig  argumentative;  and  if (^  contuning  positive  averment.  Faulder  v. 
wi»UYes4^9a 

.  ^  Whalhcff  Br  detedanl  can  by  answer  refuse  tiia  dkcovery,  insisting, 
^  he  n  not  bound  to  answer,  Qfr^ar^.    Shaw  v.  .Ching,  11  Yes.  909, 

You  YIII.  K  5.  In 
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5*  In  the  case  where  the  dtBcovery  wilt  suhjefii  to  pemdtiet^  and  the  Ume  of 
Imitation  elapses  after  a  first  and  o^ore  the  second  answer. 

Defendant  by  his  answer  insists  that  he  is  not  bound  to  make  a  discorery^ 
of  certain  matters  enquired  after  by  the  bill,  as  such  discovery  would  subject 
him  to  certain  forfeitures  under  an  act  of  parliament.  The  plaintiff  excepts 
to  this  and  several  other  parts  of  the  answer, .  The  defendant  submits  to 
the  exceptions,  and|  by  his  second  answer,  answers  the  other  points,  but 
insists  on  the  same  thing  as  to  the  point  abofementioned.  At  the 'time  the 
first  answer  was  put  in,  the  forfeitures  might  have  been  sued  for,  but  when 
the  second  came  in,  the  time  for  suin?  for  the  forfeitures  had  elapsed,  and 
they  could  not  then  be  recovered  against  the  defendant.  Under  these  cir- 
cumstances the  defendant*s  answer  is  insufficient.  Williams  v.  Farrington, 
^Co3^,202.  ... 

6.  In  relation  to  the  statute  of  frauds. 

Vide  Dick.  U. 

7.  With  reference  to  the  statute  of  limitations. 

A  defendant  in  a  bill  for  a  discovery  in  aid  of  an  action  at  law,  charging 
that  he  has  debited  the  plaintiff  with  larger  sums,  as  paid  on  his  account  by 
the  defendant,  than  were  actually  paid  by  him,  is  compellable  to  answer 
whether  that  were  so  or  not ;  and  that  although  the  accounts  have  been 
settled  for  several  years,  for  there  is  no  period  of  limitation  in  point  of  time 
within  which  such  a  bill  must  be  filed,  and  though  the  defendants  (men  pf  good 
reputation)  state  a  very  strong  case  by  their  answer ;  for  the  facts  stated  in 
an  answer  are  not  conclusive.    Mant  v.*  Scott,  S  Price,  477* 

8.  Where  a  plea  bars  the  whole  biU^  an  answer  overrules  it* 

Where  a  plea  is  a  bar,  to  the  whole  bill,  if  at  law,  an  answer  to  any  matters 
which  might  have  been  covered /by  the  plea,  overrules  it.  Blacket  v.  Lang- 
lands,  1  Anst.  14. 

2.  Force  and  effect  of  an  answer. 

1 .  An  insufficient  answer  is  as  none. 

1.  An  insufficient  answer  is  no  answer.    8  Ves.  88. 

2.  An  insufiicient  answer  is  no  answer ;  and  therefore  shall  not  prevent  a 
decree  to  take  the  bill  pro  confesso.    Turner  v.  Turner,  4  Ves.  619. 

2.  Where  the  plaint^  is  misnamed. 

1.  Answer  taken  off  the  file  and  re-sworn,  where  there  is  a  mere  mistake 
of  the  name.    1 1  Ves.  63. 

2.  Misnaming  the  plaintiff,  to  be  considered  as  no  answer :  the  defendant 
therefore  pot  bpund  by  it ;  and  a  proper  answer  being  put  in,  the  fqrmer 
ordered  to  be  taken  off  the  file  by  the  description  of  a-  paper  writings  pur- 
porting to  be  an  answer.    Griffiths  v.  Wood,  1 1  Ves.  63. 

3.  It  must  betaken  to  be  true  until  proved  false. 

Answer  tliough  said  to  be  false  must  be  taken  to  be  true,  until  there  be 
proof  to  the  contrary.    Jeffery  v.  Cameron,  Dick.  734." 

4.  The  test  of  its  credibility^. 
An  answer  is  to  be  looked  at  as  more  or  less  deserving  of  credit,  accord- 
ing as  it    more  or  less  fairly  meeto  all  the  enquiries  contained  in  the  bilL 
Freeman  v.  Fairlle,  3  Mer.42. 

5.  In  the  case  of  mistake. 

1.  Liberty  given  to  take  an  answer  off  the  file,  and  to  put  in  «  new  answer, 
OTon  a  discovery  that  defendant  at  the  time  was  ignorant  of  his  interest. 
A  Ipha  y.  Payman,  Dick.  33. 

.2.  Be- 


A?ny Dix.]  In  reteiim  to  anme)^.  1 S I 

&  Defimdant  not  bound  by  a  mistake  in  his  answer  as  to  the  effect  of  an 
iBstnment,  where  the  answer  referred  to  the  instrument.  Jones  v.  Smith. 
?Ves.S72. 

3.  Li  a  case  of  mistake  in  an  answer,  it  was  not  allowed  to  be  taken  off  the 
I9e;  Init  an  additional  answer,  giving  the  explanation,  was  permitted.  Jen- 
imp  T.  Mertoa  Collie,  8  Ves.  79. 

i.  Answer  not  taken  off  the  file  upon  mistake;  but  a  supplemental  answer 
'     10  Ves.  285. 


6.  Effect  of  an  admission  by  answer  of  assets* 

Admission  of  assets  by  defendant's  answer ;  he  was  held  to  it.  Roberts  v. 
Roberts,  Dick.  57 S.  sed  vid.  Id.  35. 

7.  Effect  of  an  admission  by  executor  by  his  ansiver, 

Execotor,  charged  by  his  answer,  not  permitted  to  discharge  himself  by 
Iv  affidaTxt  of  payments  to  the  testator  in  his  life.  Ridgway  V.  Darwin. 
TVefciW. 

8.  Force  of  affidavit  against  an  ansijoer, 

AEdarits  not  admitted  on  motion  against  the  answer,  except  upon 
wte;  and  in  a  case  of  partnership,  those  filed  originally  with  the  bill  for  an 
injoactioo,  merely  as  to  mismanagement  or  exclusion,  not  in  support  of  the 
title.   Norway  v.  Rowe^  19  Ves.  144. 

3.  Of  the  structure  of  answers  in  general. 

1.  In  relation  to  the  title* 

Ammer  taken  off  the  file,  where  the  title  omitted  the  words,  **  to  the  bill 
of  complaint  of,"     Pieters  v.  Thomson,  Cooper,  249* 

2.  An  anstoer  must  correspond  to  the  number  of  jdaintiffs*  • 

An  answer  ordered^to  be  taken  off  the  file,  it  purporting  to  be  an  answef 
t«  die  bill  of  Bye  complainants  only,  when  there  were  six.  Cope  v.  Parry, 
lMid.83. 

S.  it  answer  joint  and  several  for  many,  taken  as  the  anstoer  of  those  only 

noho  stoore  it. 

Joint  and  several  ilnswer^  including  in  the  title  persons  who  declined 
joming  hk  it,  ordered  to  be  received  as  the  answer  of  those  who  swore  it 
vidioot  striking  out  the  names.  Done  v.  Read,  2  Ves.  &  Beam.  SIO.  Vid.e 
1  Mad.  265. 

4.  An  evmsive  answer  is  as  none,  and  may  be  taken  qfftheJUe* 

An  answer,  merely  evasive,  to  be  considered  as  no  answer,  and  taken  off 
diefle.    Smith  v.  Serle,  14  Ves.  415. 

5.  An  evasive  answer  is  a  contempt. 

An  answer  clearly  evasive  upon  the  face  of  it,  and  no  reason  assigned,  to 
^considered  in  future  a  contempt.     Thomas  v.  Lethbridge,  9  Ves.  463. 

^  A  defendant,  ^loho  might  have  pleaded  or  demurred,  answering,  must  answer 

fully. 

1*  If  a  defendant  submits  to  answer,  where  he  might  plead  or  demur,,  he 
■wt  answer  fully.    Hall  v.  Noyes,  3  B.  C.  C.  483. 

1  Defendant,  though  perhaps  he  might  have  objected  to  answer,  hav- 
■S  answered,  compefied  to  make  a  toll  disclosure.  Taylor  v.  Milner,. 
iJVes.4K 

*•  AJuO  answer  is  akoays  requisite,  unless  it  goes  to  criminate,  or  in  the  case 

of  a  purchaser  for  value  without  notice. 

A  defendant  must  in  all  cases  put  in  a  full  answer,  except  to  criminate 

K  2  himself^ 
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himself,  or  when  purchaser  for  vnIuaUe  consideratioa  without  iiotice*    1  Ball 
^  Beatty»  S25. 

8.  Whether  a  defendant  can  hy  answer  refuse  to  give  aJiiU  anstoer. 

Whether  a  defendant  can  by  answer  refuse  to  give  a  full  answer.  Quaere. 
Rowe  V.  Teed,  15  Ves.  872. 

9.  Particular  charges  must  be  answered  particularly. 

Particular  charges  must  be  answered  particularly ;  a  general  denial  is  not 
sufficient.     Prout  v.  Underwood*  2  Cox,  135. 

10.  Circumstances  tending  to  the  point  relied^  and  issue  tendered  on  f  by  the  plea, 

need  not  be  anstoered. 

Not  necessary  to  answer  to  circumstances,  tending  to  the  point  upon 
which  the  defendant  relies^  and  tenders  an  issue  by  his  plea*  Drew  v.  Drew, 
2  Ves.  &  Beam.  159. 

11.  Ansvoer  is  requisite  to  the  si/iing  inquiries  upon  the  general  question. 

General  denial  not  enough :  there  must  be  an  answer  to  the  sifting  in- 
quiries upon  the  general  question.    6  Ves.  792* 

12.  Of  the  obligation  to  answer  circumstances  not  connected  xoith  defendant's 

own  interest. 

Where  a  defendant  has  answered  all  the  circumstances  respecting  his  own 
interest,  he  shall  not  be  compelled  to  answer  further  circumstances  in  the 
bill.     Newman  v.  Godfree,  2  B.  C.  C.  SS2. 

IS.  Defendant  cannot  by  answer  refuse  afuU  discovery. 

Defendant  refusing  a  full  discovery,  not  by  plea  or  demurrer,  but  by  an- 
swer, compelled  to  make  a  full  answer ;  and»  on  motion,  to  produce  books, 
&C.    Somerville  v.  Mackay,  16  Ves.  382. 

14.  Of  answering  by  reference  to  a  schedule  or  writings, 

1.  Effect  of  setting  forth  the  contents  of  an  instrument  referred  to  for  the 
truth  of  the  statement ;  making  the  instrument  part  of  the  answer.  14  Ves* 
214. 

2.  Papers  referred  to  by  an  answer  read  as  part  of  it.  2  Ves.  &  Beam. 
376. 

3.  When  sums  are  specifically  chared  in  the  bill  to  have  been  received, 
by  -the  defendant,  he  must  anilBwer  specifically ;  and  it  is  not  enough  to  refer 
to  a  schedule.    Hepburn  v.  Durand,  1  B.  C.  C.  503. 

15.  ^  schedule  to  an  answer  was^  under  the  circumstances^  hdd  impertinent. 
A  schedule  to  an  answer  containing  at  length  a  bill  of  costs  and  observ- 
ations, with  reference  to  a  bill  formerly  delivered  for  the  same  business,  held 
impertinent ;  though  the  bill  called  upon  the  defendant  to  set  forth,  how  h^ 
(:omputes  and  makes  out  his  demand  with  all  the  particulars  relating  thereto, 
with  interrogatories  pointed  to  the  particular  items  and  to  a  minute  com- 
parison of  the  two  bills.     Alsager  v.  Johnson,  4  Ves.  217* 

16.  A  party  charging  himself  in  a  schedule  to  his  answer^  cannot  discharge 

himself  by  another  schedule  stating  his  disbursements, 

A  party  charging  himself  in  a  schedule  to  his  answer,  cannot  discharge 
himself  by  another  schedule  stating  his  disbursements.  Boardman  v.  Jack- 
son,  2  B.  &  B.  385. 

17.  A  party  charged  by  his  answer^  cannot  discliarge  himself  by  it,  unless  th^ 

.    whole  is  staled  as  one  transaction, 

A  party  charged  by  his  answer  or  examination*  cannot  discharge  himacir 
^  it  unless  the  whole  is  stated  as  one  transaction;  as,  thaf  on  a  particular 
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diy  he  receiwd  a  sum,  and  paid  it  over :  not,  that  upon  a  particulaf  day  hd 
Kcdired  a  mnth  and  on  a  subsequent  d^y  he  paid  it  over.  Thomson  v. 
LamiN*,  7  Ves.  587. 

18.  An  anstoer  in  support  of  a  plea, 

Pka  fii{qMnrted  by  answer,  which  must  also  contain  a  denial  generally  by 
ifoneot.    18  Yes.  1S2. 

19.  fnai  AaU  be  scandal  in  an  anstoeVf  tohai  not  * 

1.  Hatter  in  an  answer,  relevant,  according  to  the  case  made  by  the  bill, 
MtKuidaloas;  whatever  may  be  the  nature  of  it.  Lord  St.  John  v.  Lady 
StJohn,  11  ye8.526. 

2.  To  a  bin  by  a  testamentary  ^ardian,  and  her  husband,  against,  thq 
tnatee  if  die  property,  seeking  maintenance  for  minors:  an  answer,  stating 
the  IrariMnd  of  the  guardian  to  be  unfit  to  have  the  management  of  the 
■iBsn,bebg  a  **  man  of  small  fortune,  encreasing  family,  and  a  sectary,'' 
ktantd  somdaloua  and   impertinent.      Corbet  v.   Tottenham,  1  Bidl   ^ 

4,  Of  die  Istrncture  of  answers  in  particular  cases. 

1.  0/ setting Jbrth  an  account* 

1.  A  bill  prays  that  a  defendant  may  either  admit  assets,  or  that  an  ac- 
csiBt  may  be  taken  of  the  testator's  personal  estate,  &c. ;  but  ddes  not  re- 
pre  the  defendant  to  set  forth  such  account.  It  was  determined  that, 
acoaidiBg  to  the  present  practice,  he  was  not  bound  so  to  do ;  but  a  submisr 
M  to  account  is  suffident.    Misenor  v.  Burfoot,  1  Cox,  58. 

1  Defendant  need  not  set  forth  an  account' of  the  transactions  of  a  trade 
■I  vfaidi  the  plaintiff  pretends  to  have  been  a  partner,  if  there  is  a  clear  de- 
Balof  the  partnership.    Jacobs  v.  Goodman,  Cox,  282. 

1  Tlie  answer  need  not  set  forth  an  account,  where  the  ground,  upon 
*^  it  is  jfTsyedf  is  denied :  as,  where  the  bill  charged  a  dealing  in  pictures 
bj  oommisBion,  and  the  answer  denied  that»  and  stated  that  the  defendant 
mU  tbem  to  the  plaintiff  in  the  course  of  his  trade.  Marquis  of  Donegal 
'.  Stewart,  S  Ves.  445. 

4.  Where  the  account  is  incidental  to  the  plaintiff's  title,  the  defendant 
Mt  set  it  jbrth.     Hall  v.  Noyes,  S  B.  C.  C.  48S. 

5.  htntmn  for  an  account,  an  answer  going  no  farther  than^to  enable  the 

P^&Btif  to  go  into  the  master's  office,  is  not  sufficint.    He  is  entitled  to  the 

fuOestiflformatiaii  the  defendants  can  give  by  the  answer,  not  by  long  sche- 

^■Itt,  ia  an  oppveanve  manner,  but  giving  the  best  account  tliey  ^n ; 

^f^y  ihttt  is  M  «o ;  referring  to  books,  &c.,  so  as  to  make  them  part  of  the 

■we;  and  giving  the  fullest  opportwiity  oif  inspection.  White  v.  Williams, 
8VSI.193. 

^  ^  d^indami  to  UUjbr  disco^oery  and  account^  objecting^  by  anstoerf  that  he 
had  no  concern  in  the  business^  must  answerJuUy. 

DefeadanC  to  bill  for  discovery  and  account,  objecting  by  answer,  that  he 
U  ao  concern  in  the  business,  must  answer  fully,  though  such  a  plea  would 
kr  bock  discoveffy  and  relief.  But  if  the  fact  is  so,  there  cannot  be  a  decree 
Cartwright  v.  Hateiey,  1  Yes.  292. 


^  >fs  anstter  to  a  biB  seeking  an  account^  relying  on  a  deed  of  comproniisef  as 
a  bar  to  rendering  tt^  toaSf  on  exceptions,  considered  short. 

Aa  answer  to  a  bill  seeking  an  account,  relying  on  a  deed  of  compromise, 
•1  bar  to  rendering  it,  was,  on  exceptions,  considered'  short.  Leonard 
'•  Leoaard,  1  Ball  &  Beatty,  323.  —  Such  defence  is  only  available  by  way 
^  pka,  not  by  wa^  of  answer.    1  Ball  &  Beatty,  323. 

^-  IVhen  an  anstser  to  a  billjor  an  account  shall  he  deemed  impertinent^ 

Aa  answer  to  a  bill  for  an  account,  setting  out  particulars  in  detail,  al- 

K  3  though 
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though  in  some  sense  to  be  called  pertinent,  yet,  if  noanifestly  not  called 
for  by  the  nature  of  the  case,  may  be  held  impertinent  as  being  vexatious 
and  oppressive.    Norway  v.  Rowe,  1  Mer.  347* 

5.  An  agents  charged  mth  personal /raud^  wuist  ansnerJvUy* 

An  agent,  charged  with  personal  fraud,  roust  answer  fully.  Bulkeley 
V.  Dunbar  and  others,  1  Anst.  97* 

6.  Admission  of  the  receipt  of  sutnsy  which  sums  he  had  paid,  ^c«,  a  good  dis^ 

charge. 

Admission  of  the  receipt  of  sums,  which  sums  he  had  paid,  &c.,  a  good 
discharge.    7  Ves.  405. 

7«  The  case  of  an  ansiwer  by  bankers^  denying  any  concern  in  the  offairjbr 

tohich  an  injunction  and  discovery  xoas  sought. 

On  an  application  for  an  injunction  to  restrain  bankers  from  proceeding 
at  law,  to  recover  the  amount  of  cheques  paid  by  them,  on  account  of  the 
plaintiff  In  equity,  where  the  bill,  which  also  prays  a  discovery,  states  that 
a  partnership  subsisted  between  the  pUintiff  and  the  deceased  principal  of  a 
banking  firm,  in  another  concern,  of  which  the  plaintiff  had  the  conduct 
and  management,  and  that  the  cheques  were  drawn  under  special  circum- 
«tances  founded  upon  a  mutual  understanding  between  the  plaintiff  and  the 
deceased,  to  which  the  defendants  in  equity  (the  surviving  partners  in  the 
banking  concern)  were  not  privy,  they  denying  positivdy,  by  their  an* 
swer,  that  they  were  in  any  manner  engaged  in  the  concern  as  partners  or 
otherwise ;.  it  is  not  matter  of  material  exception  to  the  defendant's  answer, 
that  under  such  circumstances  they  do  not  set  forth,  as  required,  the  lan- 
guage of  the  body  of  the  cheques  drawn  by  the  plaintiff  as  such  managing 
partner,  for,  having  denied  that  they  were  m  any  way  concerned  or  inte- 
rested in  the  business,  it  would  be  of  no  service  to  the  plaintiff  if  it  were  so 
set  forth,  as  that  (if  it  were  true),  would  avail  him  on 'the  trial  at  law. 
Askam  v.  Thompson,  4  Price,  330. 

8.  To  a  billjbr  discovery  of  a  correspondence. 

^  Where  a  discovery  is  sought  of  a  correspondence,  if  the  defendants  set 
forth  extracts  of  letters,  and  swear  thatthose  are  the  only  parts  of  the  correa* 
pondence  upon  the  subject,  this  is  sufficient.  Campbell  v.  French.  1  Anst.  58. 

9*  Discovery  by  a  miller  carrying  on  the  trade  of  a  mealman. 

^  A  miller,  carrying  on  the  trade  of  a  mealman,  is  obliged  to  set  out  in  his 
answer  to  a  bill  for  the  discovery  of  tithes,  what  c|uantity  of  mea^  ground  9X 
his  mill  he  has  sold,  though  not  the  prices  for  which  he  has  sold  it.  Chap- 
man V.  Pilcher,  ^  Wightw.  1 5. 

10.  A  schedule  to  an  answer  wu,  under  the  circumstances^  held  impertinent^ 

The  bill  required  the  defendant  to  set  forth  an  account  of  all  and  every 
the  quantities  of  metals  and  minerals  du^,  &c«,  distinguishing  from  which  m 
the  mines  the  same  were  respectively  raised,  &c.,  ana  when,  Arc,  and  the 
full  value  thereof,  and  of  every  particular ;  and  how  he  computes  the  same, 
and  when  and  to  whom,  and  for  what  he  has  sold  and  disposed  of  the  same* 
or  so  much  thereof  as,  &c.,  and  where  and  in  whose  custody  or  power  the 
residue  thereof  remaining  unsold,  now  is,  and  the  costs  and  expences  of 
working  the  mines,  and  uie  clear  profits  made  thereby ;  and  how  he  conoh- 
putes  the  profits.  A  schedule  to  the  answer,  setting  forth  a  transcript  of 
all  the  items  in  tradesmen's  bills,  &c.  was  held  impertinent ;  and  the  master 
having  reported  the  whole  of  the  schedule  impertinent,  without  distinction 
of  the  particular  items,  an  exception  to  that  reportwas  overruled.  Norway 
V.  Kowoi  1  Mcr.  3i7. 

11.  De^ 


AppiirDis.]  Tn  relation  to  aturjoen.  .  IS5 

i 

11.  DefaidaMi  dating  hiaudf  trtutee  for  mortgagees f  decreed  to  deliver  up 
deedsi  because  he  did  not  name  them^  so  that  plaintiff'  could  amend* 

Defendttit  stating  himself  trustee  for  mortgagees,  decreed  to  deliver  up 
Ms,  because  he  did  not  name  them,  so  that  plaintiff  could  amend.  Earl 
of  Scarborough  v.  Parker,  1  Ves.  267. 

12.  Of  intimaHng  an  intention  to  rdy  on  the  insufficiency  of  a  notice* 

A  general  allegation  in  an  answer  that  defendants  could  not  be 
afected  by  the  notice  in  any  way,  is  not  a  sufficient  intimation  '  to  plaintiff- 
dttt  defendant  intended  to  rely  on  the  insufficiency  of  the  notice.  Ben* 
nettf.  Neale  and  others,  Wight.  324. 

IS.  Answer^  a  purchase  for  value  toithout  notice  ;forther  anttver  not  requisite* 

Defendant,  stating  by  answer  a  purchase  for  valuable  consideration  with- 
out Dotice,  shall  not  be  compelled  to  answer  further.  Jerrard  v.  Saunders^ 
2  Vet.  454. 

14«  Anitoer  to  a  bill  of  revivor. 

Answer  to  bill  of  revivor  cannot  contest  the  justice  of  a  decree^  but  cat? 
ob)j  iiew  cause  against  it.    Clare  v.  Warden,  Dick.  20* 

15.  In  an  answer  to  a  bill  for  tithes,  it  is  sufficient  if  plaintiff  has  notice  of 

the  general  nature  of  the  defence* 

Is  aa  answer  to  a  bill  for  tithes,  it  is  sufficient  if  the  plaintiff  has  notice 
d  tbe  general  nature  of  the  defence.  Atkyns  v.  Lord  Willoughby ,  2  Anst* 
408.   Baker  v.  Atbill,  Id.  493. 

16.  In  laying  a  modus* 

I.  In  laying  a  nqodus  in  an  answer,  it  is  sufficient  if  it  giVe  the  plaintiff 
nodoe  of  the  general  nature  of  the  defence.  Atkyes  v.  Lord  Willoughby, 
ihsoLWI*    Baker  V.  Atbill,  Id.  493. 

2*  Dnnecessary  words  used  in  laying  a  modus,  which  would  make  it  in<^ 
definite,  may  be  expunged.     Ellis  v.  Saul,  1  Anst.  341. 

3k  If  it  is  not  stated  in  an  answer  to  a  bill  for  tithes  which  sets  up  a 
Bodos,  in  respect  of  what  titheable  article  the  modus  is  laid,  it  is  bad  for 
mcertsmty :  and  the  omission  is  a  aubstantial  defect  which  no  evidence  can 
nppij.  fiut  if  it  can  be  collected  from  the  whole  answer,  to  what  article 
it  refers,  it  will  be  sufficient.     Bourke  v.  Isaac  and  others,  2  Price,  299: 

4.  The  answer  insisted  on  a  modus  (for  a  place  described  only  b^  a  map 
noexed  to  the  answer)  in  lieu  of  all  tithes,  or  at  least  in  lieu  of  tithe-hay. 
Tfai«  is  sufficient.     Clarke  v.  Jennings,  2  Anst.  498. 

5.  Modus  for  every  garden  and  orchard  in  lieu  of  all  tithes  of  all  tithcabia 
BstterB  or  things  arising  therein  ;  sufficiently  laid  without  stating  them  to  bb 
W  sndent  ganiens,  &c«  and  not  too  extensive.      Blackbume  v.  Jepson, 

i:Ves.473. 

6.  A  modus  claimed  for  lands,  as  being  part  of  an  ancient  estate,  without 
vning  the  ancient  estate  or  setting  forth  the  abuttals  or  any  description  of 
ittorofthe  lands  of  the  defendant  in  it,  is  bad.     Wood  v.  Wray,  3  Anst.  838. 

7.  Although  it  is  not  necessary  in  an  answer  to  set  out  the  metes  and 
Wands  of  lands  claimed  to  be  exempted  by  reason  of  a  modus,  yet  they' 
■vt  be  described  in  such  a  manner  that  it  may  appear  with  certainty  what 
ibe  lands  are  in  respect  of  which  the  exemption  is  claimed.  And  when  the 
lad  ia  qoestioo  is  part  of  a  larger  portion,  covered  by  a  general  modus,  it 
a  not  sufficient  to  describe  only  the  particular  part,  but  the  wholo  of  the 
Uofer  which  the  modus  extends  must  be.  pointed  out.  Gillebrand  v. 
Swuon,  1  Dan.  27. 

&  It  seems  to  be  no  objection  to  the  laying  a  modus,  that  it  except  arti-^ 
<^  of  modem  introduction,  speciatim*    Jee  v.  Hockley,  4  Price,  87« 
9-  The  daim  of  exemption  from  tithesi  or  aay^  other  satisfaction  for  tho 

K  4  name 


186  CHANCERY  PLEADING.  [ChakcbrV 

amne^  (Kan  the  mxni  of  is.  Id.,  is  a  sufBcient  avennent  that  that  luib  k  dua 
and  p^able.    Scarr  v.  Trinity  College,  8  Anst.  765, 6. 

10.  A  modnii  of  21.  8s.  Id.  payable  far  certoiB  tithes  within  a  townahip, 
the  occupier  of  each  farm  or  tenement  within  the  said  township  respectively 

faying  his  rateable  proportion,  is  bad  for  uncertainty,  even  in  an  answer « 
t  is  defective  in  form  and  substance ;  neither  can  it  be  treated  as  a  compo- 
sition, for  the  same  reason.    Wolley  v.  Hadfield,  3  Price,  SIO. 

11.  Where  a  modus  set  up  by  way  of  defence  to  a  bill  for  tithes,  against 
the  occupier  of  a  certain  farm,  was  pleaded  thus :  that  the  saidfiain  is  P^* 
eel  of  the  demesne  lands  of  a  certain  mansion-house,  called,  Ac,  and  which 
comprises,  &c. ;  for  which  from  time,  &c  the  modus  has  been  pajrable  by 
the  proprietor  of  the  said  mansion-house  and  demesne  lands ;  it  was  held  to 
be  in  laid  for  want  of  a  sufficient  description  of  the  lands  claiming  to  be  pro- 
tected by  it.  And  that  although  the  pavment  was  clearly  proved;  for 
pleading  a  modus  fbr  a  whole  district,  ana  then  averring  that  the  particular 
lands  are  part  of  such  district,  without  describing  it  by  metes  ana  bounds, 
IS  insufficient  and  bad,  and  cannot  be  aided  by  the  evidence  applying  the 
description  by  its  boundaries.  Therefore  an  account  was  decreed,  but 
toithout  cosUy  in  consideration  of  the  merits  of  the  defence.  GillibraDd  v« 
Scotson,  4  Price,  267. 

12.  Where  a  defendant  in  his  answer  states,  that  a  modus  has  been  imme- 
morially  paid  to  the  vicar  in  lieu  of  tithes,  and  the  vicarage  be  shewn  to  have 
been  established  and  endowed  within  time  of  legojt  memory ^  the  court  will, 
notwithstanding  the  modus  be  so  incorrectly  laid,  permit  it  to  be  re-* 
stated  for  the  purpose  of  taking  issue  to  try  the  true  modus,  if  an  immemo* 
rial  payment  in  lieu  of  tithes  has  been  proved.  Provost  v.  Bennett,  1  Price» 
'236. 

17.  A  toitness  (made  defendant)  answering^  must  answerJuUy* 

A  person  made  defendant  who  is  only  a  witness,  must,  if  he  answers^ 
answer  fully,  though  he  might  have  pleaded  it.  Cartwright  v.  Hatdy, 
3  B.  C.  C.  238.    Shepherd  v.  Roberts,  3  B.  C.  C.  239. 

5.  Supplemental  answer  when  necessary  or  appropriate^  when  not. 

1.  General  rule  upon  the  subject. 

Additional  answer  admitted  with  difficulty,  if  prejudicial  to  the  plaintiff; 
easily,  if  for  his  benefit :  subject,  if  no  such  objection,  to  the  propriety  of 
a  prosecution  for  peijury.    2  Yes.  &  Beam.  257. 

2.  In  the  case  of  mistake. 

1.  The  practice  formerly  was  to  permit  the  amendment  of  an  answer  in 
case  of  mistake :  now  a  supplemental  answer  is  put  in.  And  the  affidavit 
must  state,  that  the  defendant,  when  he  put  in  his  answer,  did  not  know  the 
circumstances  upon  which  he  applies,  or  any  other  circumstances,  npon 
which  he  ought  to  have  slated  the  fact  otherwise.  Wells  v.  Wood,  10  v  eB« 
401. 

2.  A  defendant  will  not  be  allowed  to  take  his  answer  off  the  file  for  the 
purpose  of  correcting  a  mistake ;  the  course  is,  to  file  a  supplemental 
awer.    Taylor  v.  Obee,  3  Price,  83. 

3.  Supplemental  answer  permitted  to  correct  mistake:  but  held  strictly 
mistake,  clearly  sworn  to  and  probable  in  itself;  the  solicitor  who  put  in 
Ibrmer  answer  being  dead ;  whose  letter,  admittinj?  the  Act  contnuy  to  tlHit 
answer,  would  not  be  evidence  in  a  prosecution  for  penury  i^alnsl  the  de* 
fendant ;  which  ought  not  to  be  influenced  by  the  admission  or  refusal  of  Uie 
application.     Strange  v.  Collins,  2  Ves.  &  Beam.  163. 

4.  Liberty  by  supplemental  answer  to  correct  a  fact,  by  stating  that  pog- 
session  was  taken  under  the  contract  of  part  of  the  premises  only,  not  or  the 
whole,  as  stated  \n  the  answer,  the  deifendant  bemg  previously  in  possessteT*- 
as  tenant  of  the  other  part,  and  swearing  that  the  misstatement  was  merely 

from 
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km  not  cooeemug  k  nalenl,  refiisedy  indicut  an  siBdwrily  that  he  soeant 
bj  the  cxngiaal  answer  to  iwear  to  the  fact,  as  it  reallj  was.    Livesey  y* 

WiboD,  2  Ves.  ft  Beanu  1^- 

4.  Liberty  to  file  a  supplemental  answer  relative  to  a  fact  on  defendant's 
dUxdtt  that  at  the  time  of  filing  the  answer,  he  had  no  recollection  of  the 
&ct;  and  had  once  discovered  it.     Edwards  v.  M^Leay,  2  Ves.  ft  Beam. 

25S. 

S.  VfOMdkoaverytfaneiamatUrqfterr^fiicaHcn. 

Dpsn  discovery  of  new  matter  in  an  acconnl,  the  court  >nll  permit  a  stip- 
plemental  answer  after  r^Iication.    Maggridge  v.  Hodgson^  2  Anst.  443» 

^  Ina  miscdlaneaus  case* 

A.  coBtrads  with  B.  to  purchase  an  estate^  and  after  accepting  the  title, 
mem  to  sell  to  C^  who  refuses  to  complete  bos  purchase  on  the  grottnd  ttC 
fan  hsving  discovered  a  will,  made  eignty  years  ago,  not  set  ibrth  in  tbn 
abitract,  but  supposed  to  affect  the  title.  Upon  a  bill  for  specific  perform- 
aaoe  bv  the  ofigmal  vendor  asninst  A.,  who  by  his  answer  (which  was  put 
k,  sad  the  caive  set  down  rar  hearmg,  before  this  discovenr  was  made) 
adsstted  the  title.  QKiere,  if  he  may  be  allowed  to  set  up  the  will  as  a« 
flbjediao  to  the  title  by  a  supplemental  answer.    Const  v.  Eiarr,  2  Mer.  57*. 

6.  Of  an  answer  by  a  foreigner. , 

A  mom  trandttliaH  muMt  hefiei  wA  an  antmer  in  afanign  hatgmgt^ 

Where  a  foreigner  puts  in  an  answer  in  his  own  language^  a  sworn  trans- 
UoB  most  be  filed  with  it.    Simmonds  v.  Countess  du  Barre»  1  B.  C.  C.  26S. 

7.  Answer  to  a  croas  bUI. 

Cannti  he  wmd  tohere  ^€rt  hme  kern  no  ukerior  proeeodingi. 

TIk  answer  to  a  cross  bill  not  allowed  to  be  read,  though  the  original  bill 
asd  aaswer  was  read,  there  having  been  no  further  proceedings  on  Uke  croad 
biDaiiMswcr*    Bennett  v.  Neate  and  olhets,  Wightw.  9S5. 

8.  Answer  to  an  amended  bilL 

Of  the  oUigatitnt  to  anmoer  an  amended  bSl  foUh  the  consequences  qfomissum^ 

When  a  bill  is  amended,  though  a  defendant  is  not  bound  to  answer,  he 
Dij,  if  his  interest  is  aftcted ;  aid  if  he  does  not,  he  shall  be  bound  by  the 
dmgcB,    Faalar  v.  Feater^  2  B.C.C.  616. 

9i  In  idadoB  to  ezcepdoiia. 

1.  When  exceptions  are  answered,  the  tvhok  taken  in  one  answer. 

Whan  exceptions  are  answered^  the  whole  taken  aa  one  answer.  2  Ves. 
a  ncsBia  25B. 

%  That  defendant  does  not'speak  to  his  knomledlge  and  Uief^  is  no  objectsom 
ai  the  hearing  to  the  mamser  ff  stating  a  medsu. 

It  is  no  objection  at  the  heamg  to  the  manner  of  stating  a  aMdaa^  in  aw 
amrer,  that  the  delisndant  does  not  meak  to  his  Inowledgc  and  beliel^  .  If 
the  answer  be  not  sufficient,  it  should  oe  excepted  to.  \\alliamson  v.  tiord 
Lomdale,  1  Dan.  58. 

10.  Of  using  an  answer  as  evidaaoe, 

1.  Am  oMomer^  though  not  used  as  eifidence  in  the  causes  ma^  he  read  as 

to  costs. 

Aa  sBBwer,  though  not  used  as  evidence  in  the  eausOf  may  be  read  as  te 
oats.    HoweH  v.  George,  1  Mad.  IS. 

2.  A  gimmdimds  anssUr  wuu^  he  mud  against  himssif  in  hh  hsdiMual 


f  puifirtiBft  te  he  the  answer  of  a  minor  by  his  mother  and  guards 

ian. 
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iaii»  nayle readagainst  the  mother,  in  another  cause,  where  she  is  defend- 
ant in  her  own  capacity.    Beaaley  v.  Magrath,  2  Sch.  &  Le£.  34* 

S.  Amtoer  read  as  evidence  contrasted  with  the  other  evidencej  not  for  the 

purpose  of  discrediting  it. 

Answer  read  as  evidence  contrasted  with  the  other  evidence,  not  for  the 
purpose  of  discrediting  it.     Savage  v.  Brocksopp,  18  Ves.  jun.  835. 

4.  One  defendants  anstoer  read  to  support  another  s  plea. 

The  answer  of  one  defendant,  read  as  evidence  to  support  the  plea  of 
another  defendant.    Bennet  v.  Walker,  Dick.  130. 

5.  One  defendants  answer  cannot  be  read  against  the  other. 

Answer  of  one  defendant  not  evidence  against  another.  As  to  the  answer 
of  a  mere  trustee,  against  whom  the  plaintiff  does  not  desire  a  personal 
decree,  Quare.    Morse  v.  Royal,  12  Yes.  355. 

6.  Distinction  at  laxo  and  in  equity  as  to  reading  the  anst»er. 

Distinction  at  law  and  in  equity  as  to  reading  the  answer.  At  law  the 
whole  must  be  read*    18  Yes.  jun.  3S6. 

7«  The  whole  answer  to  a  discovery  bill  must^  when  used^  be  read. 

Where  the  answer  to  a  bill  for  discovery  only  is  used  as  evidence,  the 
whole  niust  be  read.    Lady  Ormond  v.  Hutchinson,  13  Ves;  47* 

8.  Cff  allowing  the  original  answer  to  be  used  on  a  trial  at  law* 

Where  an  answer  is  required  as  evidence  upon  a  trial,  the  court,  except 
in  a  criminal  case,  does  nojt  permit  the  record  itself  to  go,  but  an  office 
copy ;  unless  proof  of  the  signature  is  necessary.  Not  granted,  where  the 
action  is  by  a  stranger  unconnected  with  a  suit  in  equity.  Jervis  v.  White, 
8  Ves.  313. 

9.  The  propriety  qf  ^i^g  <^^  answer  at  law  is  for  the  consideration  of 

the  court* 

Whether  an  answer  may  be  used,  or  may  be  useful,  if  used  in  a  court  of 
law,  is  for  the  consideration  of  the  court.    Mant  v.  Scott,  3  Price,  477. 

11.  Practice  connected  with  an  answer. 
1.  In  relation  to  the  oath  and  signature — where  defendant  is  abroad, 

1.  Order,  that  the  six-clerk  may  receive  the  answer  without  signature  : 
the  defendant  having  gone  abroad,  and  forgot  to  sign  it ;  the  motion  being 
consented  to.  ■  v.  Gwillim,  6  Ves.  285. 

2.  Answer  of  a  defendant,  abroad,  (not  required  to  be  on  oath,)  ordered 
to  be  put  in  by  a  person,  haying  a  general  power  of  attorney  to  defend  suits, 
Ac  without  signature.    Bayley  v.  De  Walkiers,  10  Ves.  441. 

3.  Order  to  take  the  answer  of  defendants,  out  of  the  jurisdiction,  widi- 

out  oath  and  signature.    Harding  v.  Harding^  12  Ves.  159« 

* 

S.  In  relation  to  the  oath  and  signature  —  where  the  defendant  is  a  quaker. 

If  one  puts  in  his  answet  without  oath,  as  being  a  quaker,'  the  court  will 
not  inquire  whether  he  is  such ;  for  he  is  concluded  from  denying  that  fact 
on  an  mdictment  for  perjury  in  the  answer.  Marsh  v.  Robinson,  2  Anst.  479. 

3.  In  relation  to  the  oath  and  signature — coarse  upon  an  imgtdMrify, 

1..  An  answer  stated  to  be  the  joint  and  several  answers  of  two,  but  sworn 
only  by  one,  ordered  to  be  taken  off  the  file,  with  costs.  Cooke  v.  Westall, 
X  Mad.  265. 

2.  If  a  defendant  have  only  si^ed  one  (the  first)  skin  of  his  answer,  which 
b  an  irregularity,  the  court  Will  not  order  it  to  be  taken  off  the  file,  but 
will  permit  tlie  diefendant  to  sign  the  others.     And  if  he.r^tidQ  in  the  coon* 

^ry. 
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Wr,  they  will  give  him  an  opportunity  of  coining  to  town  for  that  purposev 
OaAer.  Biaiiifield,  3  Price,  605. 

4.  An  antwer  must  be  signed  by  counsel* 

The  fi^natiire  of  counsel  is  necessary  to  an  answer*    Brown  v.  Bruce, 
SMer.  1. 

5*  Q/*  taking  an  ansvser  off'  theJUe  in  case  of  mistake^ 

Tide  Dick.  33. ;  2  Yes.  372.;  8  Yes.  79.;  10  Yes.  285.  401.;  11  Ye8.62. 
6S.   3Pnce,83. 

6.  A  scandalous  answer  toill  be  taken  off  the  JUe. 

Answer  taken  off  the  file,   it  respecting  the  bartering  for  boroughs. 
WaiburtoD  y.  Hankey*  Dick,  224* 

7.  A  seamialaus  anstoer  may  be  referredy^  on  the  motion  of  another  defendant. 

Aonrcr  referred  for  scandali  on  the  motion  of  another  defendant.    Coffin 
V.  6ye8.514w 

&.  Of  iaismg  an  answer  qff  the  jde  to  Jound  a  prosecution  for  perjury • 

Ab  epplication  to  take  an  answer  off  the  file,  in  order  to  prosecute  the 
^ffimdent  for  peijury,  granted  as  a  matter  of  right,  being  in  furtherance  of 
pobGc  justice.    Stratford  y.  Greene,  1  Ball  &  Beatty,  294. 

9l  Order  rdathe  to  references  qf  answers  for  insufficiency f  scandal^  for 

'  imperiinence. 

Order  relative  to  references  of  answers  for  insufficiency,  scandal,  for  im- 
pcrtiaence.    3  Mad.  317. 

10.  An  answer  caxnat  be  referred  for  impertinence,  qfter  a  reforenec  for 

insujfidency. 

After  a  refierence  for  insufficiency,  the  answer  cannot  be  referred  for  imr 
patBcoce.    6  Yes.  458. 

11.  Of  the  affidavit  for  a  supplemental  ansfwer. 
Tide  10  Yes.  401. 

VII.  3ltt  relation  to  Hiisclatmeris^ 

Of  retracdng  a  disclaimer. 

Defendant  cannot  get  rid  of  a  disclaimer  without  a  strong  case  on  qfidavit. 
A  dffrndant  cannot  get  rid  of  a  disclaimer  without  a  strong  case  on  aS* 
Ml    Scum  Y.  Slade,  7  Yes.  265. 

VIII.  3|n  rtlatton  to  tqflitMiam* 

Of  the  structure  of  a  replication. 
General  or  spedaL 
QncstioD  whether  to  a  plea  the  phuntiff  had  a  right  to  reply  generally* 
■d  cianine  at  kurge.    Ord  ▼•  Huddleston,  Dick.  510. 


CHANCERY  PRACTICE- 
L  £)(Bcft»of  ^  court  of  tj^ttcrrp; 

1.  Yioe-dumcellor. 

2.  Sxderka. 

3.  Clerk  in  court 

'^^^  for  his  foes. 

4.  As  to  the  M.  R.  see  in  tit.  Chai3C£Ry« 
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IL  jKItiqt  of  Ml  at«»  tnwestur^ 

1.  Commencement  of  suit* 
CounseFs  iignature  to  the  bill* 

2.  Subpoena. 

1.  Service  qfa  copy  of  the  writ* 

2.  Service  upon  an  agent, 

S.  Service  upon  solicttor  or  clerk  in  court, 
4t,  Service  upon  the /other  of  an  infant, 
5,  Service  upon  an  appcmtee  in  a  nwrtgage  deed. 
6*  Service  upon  a  partner, 
7.  Service  upon  a  servant, 
S,  Service  upon  defendant's  toife. 
9.  Contempt  upon  the  service  qf, 
10.  To  amended  biB, 

5.  Letter  missive. 

1.  What  peers  are  entitled  to* 

2.  As  to  the  place  of  residence,    ' 

4.  Attachment. 

1,  As  to  the  i^fidavii. 

^  On  the  service  of  subpoena  in  Scotland, 

S,  On  the  service  ofsuJbpcejta  abroad. 

4,  Computation  of  time  uoith  respect  to  its  return, 

5,  Farther  process  on  the  return  of  cepi  corpus. 

6,  Priority  between  attachment  and  anstoer, 

?•  Discharge  Jrom  custody  on  putting  in  anstoer,  , 

8«  Discharge  Jrom  custody  on  pn^ng  in  estaminaHon, 

9,  Discharge  of  by  obtaining  order  Jor  time, 
10.  Discharge  Jirom  custody  under  an  insolvent  act, 
Ih  ^icer*s  duty  on  a  conditional  order  of  discharge  Jrom  custody, 
12.  For  xoant  or  insufficiency  of  anstoer, 
IS.  For  non-payment  qf  money* 
14.  For  nou'performance  qf  award, 

5*  Commission  of  rebellion. 

1.  Bail  thereon* 

%  Out  of  the  ordinary  course, 

6.  Serjeant  at  arms. 

1.  Revival  qf  after  sequestration. 

2.  Contend  in  rdation  to. 

3.  For  insufficient  answer, 

4.  For  want  qfjarther  anstoer, 

5.  Under  an  order  to  bfwf  in  mpers  before  Ae  master. 

6.  Against  one  seeretk^hsme^Jftom  messenger. 

7.  SequestraticHh 

1.  Crrounds  qf, 

2.  Form  qf  ordet  ^pfr, 

S.  Amendment  qf  order  Jor, 

4.  Amendment  of, 

5.  After  a  singte  distringas, 

6.  Services  reEaOive  to, 

7.  Against  choses  in  action, 

8.  Against  a  pension  or  salary, 

9.  Against  an  equity  qfredempiion* 
10k  Against  trust  money. 

1 1  •   Ex" 
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11,  Exeemtiam  off  on  mesne  proeesSf  or  mt  Je(ree  pro  §(mfi8S9u 

12.  Motion  for  sale  under. 
IS.  Sak  of  leasehold  under. 

14.  AmikorUy  of  commissioners  under^  to  break  doors. 

15.  Authority  of  commissioners  undetf  to  seize  corporation  papers. 

16.  Attornment  to  sequestrators. 

17.  Lease  by  sequestrators.    . 

18.  Allowance  to  sequestrators. 

19.  Contempt  in  retation  to. 
90.  Discharge  of  inpart^ 

SI.  Discharge  of  by  appointing  a  receiver 

92.  Abatement  of  by  puiintiff^s  death. 

23b  Against  a  stranger. 

21.  Against  a  prisoner. 

95.  Against  a  peer  or  member. 

26.  For  toant  of  an  ansfoer. 

27.  Against  an  officer  of  the  court. 

8.  Distringas. 

9.  Camnutment  for  contempt. 

10.  Habeas  corpus. 

1.  Tojound  an  attachment. 

2.  To  Jound  a  sequestration. 

S.  To  charge  a  prisoner ^  in  execution  for  a  crimen  ^Uh  axoniemptm 
4w  For  a  party  committed  for  marrying  a  ward  of  court. 
S.  Officer  s  duty  on  teceimng  the  writ* 

11.  Taking  bill  pro  oonfesso. 

1.  Whether  cause  must  be  set  down  in  order  to. 

2.  Removal  of  defendant  to  the  prison  of  the  court. 

3.  Affidavit  of  defendant's  havuig  been  in  EaglasuL 

4.  Mdavit  of  defendant's  ahsconding. 

5.  S  rdaHon  to  st*  5  Geo.  IL 

6.  After  subpoena  served. 

7.  On  a^oiaiu^  thfi  sermee  ^  suisaqueni  process. 
8b  BiU  ^  revivor. 
&  Stqiptemental  bill. 
la  Amended  bin. 

1.  For  want  of  a  better  answer^ 
12L  gainst  one  (^several  d^fendamts* 

15.  Against  a  pruoner  in  custody  for  a  crime* 
14.  Against  a  member,  qf  paHi4memt, 
is.  (hderfoTf  how  prev^Ued^ 

16.  Order  fort  how  discharged.^ 

12.  Taking  information  pro  confesso. 

U  Vpon  insufficiency  of  answer. 

2.  Course  on  a  writ  being  improvidently  issued. 

HL  ftoceeHtngtf  bp  tiefimHam  ptttriou^  to,  attO  tif  mote  of 
putting  in  IfUt  txfmtt* 

1.  Appearance. 

1.  Who  are  bound  to  appear. 

2.  Time  of  appearance. 
8.  Compulsory. 

9.  Reference  of  bill  for  scandal  and  impertiaeyice. 

l.Whomayrfer. 

X.  Nature  of  the  motion  for*    .    . 

8.  Af' 
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S.  After  an  order  Jor  time. 
S.  Demurrer. 

1.  Time  of  putting  in. 

2.  A/ier  an  order /or  time. 

S.  Jlfter  an  attachment  Jor  xoant  of  an  answer. 

4.  After  an  injunction  upon  a  detUmus, 

5.  Allowance  of  to  save  time. 

6.  Reforming  informality  in. 

7.  Wtthdranmg  of 

4.  Flea. 

I.  -^fttfr  an  order  for  time. 
2»  jfo  amended  biu. 

3.  Entry  of 

4.  Setting  doom  of  for  argument. 

5.  Defendant^*  diefauU^  on  its  being  called  on. 
6*  Allowance  of 

7-  Found  folse» 

8.  Restoration  of  after  being  struck  out. 

5.  Answer* 

•  

1.  Defimdanfs  oath  and  signature. 

8.  By  peeress  upon  honour. 

3.  dounseTs  signature. 

4.  Supplemental. 

5.  Rc'swearing  and  re-attesting  of  after  amendment. 

6.  To  amended  bill. 

7«  Commission  for^  by  defendant  in  custody. 
S.  Messenger's  oath. 

9.  Time^. 

10.  Extension  oftimefor^  how  obtained. 

1 1 .  Special  order  for  time  for^  in  the  first  instance. 

12.  Service  of  the  petition  for  time  for. 
1 S.  Usual  orders  for  time  for. 

14.  ^Construction  of  the  general  order  of  2M  January  1794|  relative  ta 

time  for 9  in  the  case  of  a  peer. 

15.  Duration  of  an  order  for  time  for. 

16.  Order  for  time  fbr^  when  precluded  from. 

.  17*  Order  for  timefor^  after  submitting  to  answer  exceptions. 

18.  Order  for  time  for  y  after  exceptions  allowed. 

1 9.  Order  for  time  for  alteration  of 

90.  Order  for  time  for,  what  a  compliance  with. 

21.  Priority  between  motion  for  time  for,  and  an  attachment. 

22.  After  an  order  not  to  demur  alone. 

IV.  ^oHe  of  {iroceeinttg  m  mtedocurorp  mamr0f 

1.  Motions  and  petitions. 

1.  Distinction  between. 

2.  Subjects  of 

3.  JVfuch  the  appropriate  course. 

4.  Motion  whether  the  appropriate  course. 

5.  Union  of  two  subjects  in  one  motion. 
S,  In  relation  to  time. 

7.  Postponement  2f  motion. 

8.  Form  of  motion  to  enforce  payment  of  money. 

9.  To  consolidate  causes. 

10.  To  examine  a  person  pro  inieresse  suo. 

1 1.  Counsels  privilege  as  to  number  of  motions* 

12.  Afo- 
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12.  Motkmi  More  lord  chief  baron* 

13.  Petition  tokeiker  the  appropriate  course. 

14.  Service  of  petition  upon  an  agent. 

15.  Ditmiual  of  petition  Jailing  at  to  principal  object* 

2.  Affidavits. 

1.  Where  and  before  iohom  sxoom, 

2.  Time  of  fling. 

3b  Made  in  one  causCf  used  in  another. 

S.  Notices. 

4.  Interlocutory  orders. 

1.  Subjects  of. 

2.  Conditional. 

3.  Order  in  nature  of  a  decree. 

4.  Draming  up  order  of  preceding  lord  chancellory  preparatory  to  re* 

hearing. 

5.  Service  of. 

6.  Loss  of. 

?.  Mode  of  enforcing  obedience  to. 

8.  Reference  to  master — preparatory  to  the  institution  of  a  suit. 

9.  Reference  to  master  —  be/ore  decree. 

lOl  Reference  to  master — fo  correct  the  generality  of  a  bill. 

11.  Reference  to  nuuter^^  touching  the  pendency  qfajormer  suit. 

12.  Reference  to  master'^  touching  a  coming  of  age. 

13.  Reference  to  master  —  touching  a  legitimacy. 

14.  Reference  to  master  —  touching  tcandal  aria  impertinence  in  general. 

15.  Reference  to  master — touching  scandal  or  impertinence  in  affidavit. 

16.  Reference  to  master  ^■'touching  in^pertinence  tn  a  discharge. 

17.  Refererice  to  master —^touching  a  contempt. 

V.  Jmrrlortttorp  atipltcattotui  bp  pimittiff  or  fiefimHaiitf 

1.  Disinission  of  bill  by  plaintiff. 

1.  After  issue  directed. 

^Bya  co-plaintiff  as  to  himself. 

S.  With  or  toithout  costs. 

2.  To  restore  bill  after  dismissal. 

5.  To  revive  after  an  abatement. 

4.  Reference'  of  answer  for  insufficiency,  scandal,   and  im- 
pertinence. 

1.  Principle  of  the  practice. 

2.  Distinctions  as  to  exceptions  in  chancery  and  in  exchequer. 

3.  Preliminaries  to  exceptions. 

4.  Time  of  excepting. 

5.  Filing  excepttotu  nunc  pro  tunc. 

6.  Exceptions  ajier  amending  bill. 

7.  New  exceptions  after  amending  bill. 

8.  After  an  order  nisi  to  dissolve  an  injunction. 

9.  ^9ect  qf  excepting  to  anstoer  pending  demurrer  to  discovery. 
10*  £xceptions  in  case  of  separate  answers. 

U.  ExcqMions  to  joint  answer^  and  death  of  one  defendant. 

12,  Amendment  of  exceptions. 

IS.  SuJhpaBruL  for  better  answer  after  exceptions  aUowed. 

14.  Jonder  of  exceptions^  and  subpcena  for  a  better  ansvoer. 

15.  Exceptions  to  an  irtfitrU^s  answer. 

16.  Scandal  defined. 

17.  To  what  master  reference  shall  be.      ' 

IB.  Ju' 
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18*  Jurisdiction  of  the  master  thereon. 

19.  Reference  of  insuffcienof  pending  r^arvmce  far  impertsnence* 

90.  Practice  on  establishing  one  or  more  txeeptionM  msLy, 

21.  RrferencCy  by  whom  motfetL 

22.  Submission  to  exceptions. 

25.  Waiver  of  reference,  by  setting  doton  pka  for  argument. 
34.  Waiver  of  reference,  by  subsequent  reference. 
25.  Miscellaneous. 

5.  Amendment  of  bill. 

1.  Preliminaries  to. 

2.  New  record,  when  necessary. 

3.  Subjects  of. 

4.  Time  of  application  to   amend;  conditions  upon  which  it  will  -be 

granted;  with  its  effect. 

5.  Form  of  motion  for. 

6.  Drawing  up  and  serving  order  for. 
7«  Effect  of  making  it  without  leave. 

S.  Acceptance  of  copy  of  amended  bill,  its  effect. 
9.  Practice  where  no  answer  is  retpnred. 

6.  Amendment  of  answer. 

1.  Subjects  ^. 

2.  Peidinf^  exceptions  in  inptnciion  cause. 

3.  To  avotd  a  prosscution. 

4.  By  supplemental  answer. 

7*  Amendment  of  plea. 

1.  Subjects  of. 

2.  Conditions  of. 

5.  Form  of  motion  for. 

8.  Prodnctioa  of  deeds  and  writings 

9.  Appointment  of  receiver. 

1.  Control  over  masters  appointment  qf. 

2.  Recognizance  of. 

10.  Injunction. 

1.  Origin  of  the  jurisdiction. 

2.  Distinction  b^ween  the  several  ckuses  qfi 

3.  Implied. 

4.  Whether  grantable  without  bill,  and  by  original  motion. 

6.  Prdiminaries  to  obtaining. 

6.  An  interlocutory  application  is  necessary  to  obtain. 

7.  And  anciently  a  motion  in  open  court  was  necessary 

8.  Notice  of  motion  for. 

9.  Nature  and  form  of  the  motion  for. 

10.  Affidavits  for. 

11.  On  fodsification  of  answer. 

12.  Affidavits  contradicting  answer. 

IS.  Reading  answer  in  support  of  injunction. 

14.  What  proceedings  are  stayea  thereby. 

15.  Available  and  wigatory  for  parties  only. 

16.  General  grounds  for. 

17.  From  suSseauent  discovers  qffocts. 

18.  ThreaU,aff^for. 
19*  Time  of  obtaining. 

20.  After  reference  qf  bill  for  impertinence. 

21.  From  want  of  an  answer. 

22.  From  inp^ff^icncy  of  answer. 

2S,  ^rom 
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2S.  From  implied  admissions  in  armver, 

21.  From  danttrrer  to  bill  being  overrtded* 

25.  On  amended  hilL 

9S.  Seroiees  relative  to* 

V,  Commencement  o^  its  oneraiion. 

S8«  Its  effect  on  motion  to  aismiss  Jbr  xnant  of  prosecution. 

29.  Its  ^eet  upon  an  inchoate  execution. 

90l  Discharge  Jrom  custody  on  obtaining. 

$\.  Continuation  of — preliminaries  to. 

32.  Continuation  qf — notwithstanding  the  doubtfulness  of  legal  title. 

83.  Continuation  of —  conditions  of — payment  of  money  into  court. 

34.  Continuation  of —  to  stay  triat. 

35.  Continuation  of — 'Jrom  replying  to  anstoer. 

36.  Continuation  ^—from  reference  ofans^ioerjbr  scandal  or  impertinence. 

37.  Breach  of  —from  proceeding  after  injunction^  but  be/ore  notice. 

38.  Breach  qf — Jrom  proceeding  after  notice. 

3d.  Breach  of '^Jrom  proceeding  against  a  co-defendant. 

40.  Breach  of — Jrom  delivering  a  declaration. 

41.  Breach  of^^Jrom  attaching  Jor  costs  taxed  be/ore  injunction. . 

42.  Breach  ^ — Jrom  calling  on  sheriff  to  pay  over  money. 

43.  Breach  of  ^^ Jrom  attaching  money  levied  before  bill  jUed. 

44.  Breach  of — Jrom  attaching  Jor  non^performance  of.atoard. 

45.  Breath  of  --Jrom  proceeding  against  bail. 

46.  Breach  of — Jrom  showing  cause  against  a  rule  nisi  Jor  a  nem.  trial. 

47.  Breach  of —  motion  Jor  commitment  on. 

46.  Breach  of —  service  of  notice  of  motion  for  commitment  on. 

49.  Breach  of —  discharging  process   issued  on,  Jrom    injunction  being 

irregular. 
50l  Dissolution  of —  motion  Jor. 

51.  Diuolution  of —  in  part. 

52.  Dissolution  of —  against  some  defendants. 

53.  Dissolution  of — grounds  of  the  motion  to  dissolve  nisi. 
5^  Dissolution  of^^  time  of  moving  Jor. 

55.  Dissolution  of —  course  of  proceeding  in  a  doubtful  case. 

56.  Dissolution  of — Jrom  amending  bill. 

57.  Dissolution  of — Jrom  variance  between  bill  and  affidavit. 
5S.  Dissolmti&n  o/* — preliminaries  to. 

59.  Dissolution  of —  nature  of  the  ^notion  Jor. 
601  Dissolution  of — Jrom  dedimus  being  granted. 

61.  Dissolution  of — Jrom  the  answer  smearing  to  belief  only. 

62.  Dissolution  of — from  the  answers  denying  plaintiff*  s  tike. 

63.  Dissolution  of— Jrom  the  answer  denying  the  alleged  d/uity. 

64.  Dissolution  of — Jrom  the  masters  reporting  in  Javour  of  the  answer. 

65.  Dissolution  of — Jrom  allowance  of  plea. 

66.  Dissolution  oj—jrom  aUawance  of  demurrer  to  prayer  of  injunction. 

67.  Dissolution  of^*  to  secure  money  in  danger. 

68.  Dissolution  of — Jrom  fear  of  losing  evidence. 

69.  Dissolution  of — ^  on  affidavits  of  waste. 

70l  Dissolution  qf-^Jrom   answer  showing    consent   and  contradicting 

affidavits. 
71.  Diuolution  of — Jrom  waiver. 
72L  Dissolution  of —  miscellaneous. 

73.  Dissolution  of — cause  against  —  rtference  of  answer  Jor  impertinence, 
"li.  Dissolution  of  ^  cause   against  —  exceptions  to   answer  jbr  imper^ 

Hnence. 
75b  Diuolution  of  ^^  cause   against  —  exceptions  to  answer  for  imper* 

tinence. 
76L  Dissolution  of^'^  cause  against  — -  miscellaneous* 
Vol.  VIII.  L  77.  Dif- 
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77. 
78. 
79. 
BO. 
SI. 

S2. 
63. 
84. 
85. 
86. 
87. 
89. 
89. 
,90. 
91. 
92. 
93. 

95. 
96. 
97. 
98. 
99. 

ioa 

lOI. 

02. 
103. 
104. 

05. 
[06. 

07. 
108. 
109: 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 
121, 
122. 

23. 

24. 
125. 
126. 
127. 
128. 
129. 

30. 

SI. 


Disiotntion  of--  timejbr  tkofwhig  cause  against. 

Revival  of — prdimindries  to. 

Revival  of —  on  amending  bill. 

Revival  qf—  on  prayer  tfdedimui  to  annoer  amended  bill. 

Revival  qf^^from  indictment  Jbr  perfur^  having  been  found  agaimt 
defendant.  . 

Revival  of- —  election  of  eompuhory. 

Revival  of^-^  miscellaneous. 

Perpetual. 

Continuation  of  perpetual  injunction  on  an  abatement. 

Form  of  qfijdavtt  to  stay  trial. 

To  stay  indictment  pending  bills  for  the  same  subject. 

To  stay  suit  at  Ian  pending  bill  in  eauity. 

To  stay  suit  at  latOy  after  refusal  of  couH  of  lato  to  stay  proceedings. 

To  stay  suit  in  spiritual  court  Jot  legacy. 

To  stay  suit  in  spiritual  court  for  totfe^s  legacy^ 

To  stay  suit  in  miritual  court  to  invalidate  vml. 

To  stay  suit  at  lato  barred  by  bankruptcy  and  certificate. 

To  stay  suit  at  lato  after  executory  satisfaction  of  demand. 

To  stay  suit  at  lanjo  Jhr  mortgage^money  after  Jiredosure. 

To  stay  suit  at  lato,  on  the  ground  of  set'^. 

To  stay  suit  at  lato,  Jbund^  in  duress. 

To  stay  suit  at  lato,  founded  in  undue  influence. 

To  stay  suit  at  law,  on  suspicion  of  fraud. 

To  stay  suit  at  lato,  founded  on  a  misrepresentation. 

To  stay  suit  a^  law  for  a  rent-charge  granted  as  a  parliamentary  qua- 
lification. 

To  stay  vexatious  suit  at  lato. 

To  stay  foreign  attachment. 

To  stay  suit  at  ktm  for  penalty  of  bond. 

To  stay  execution  beyond  the  oondniebt  actually  due. 

To  stay  suit  at  lato  on  illegal  bond. 

To  stay  suit  at  lato  on  bau-bond. 

To  stay  suit  at  law  on  replevin.bond  after  agreement  to  refer.  > 

7  o  stay  suit  at  law  on  post-obit  bonds  under  circumstances. 

To  stay  suit  at  law  on  gambling  securities. 

To  stay  execution  for  securities  arising  out  of  gambling  transactions. 

To  stay  judpnent-creditors"  execution  upon  lands  imperfectly  conveyed 
btfore  jtu^ment. 

Against  turning  out  of  possession  for  breach  of  covenant. 

R  stay  executum  against  property  leased  to  ptaintigf  himself. 

To  itay  execution  in  ejectment  arising  out  of  conftuion  of  boundaries. 

To  stay  suit  at  law  for  not  repairing. 

To  stay  suit  at  lawjor  rent  if  premises  destroyed  by  fire. 

To  stay  ^edtmenijor  not  insuring. 

On  affidavit  of  insolvency  and  absconding  of  defendant  in  repleain. 

To  stay  suit  at  laiw  against  auctioneer  for  deposit. 

To  stay  suit  against  executor  after  decree  for  creditors  to  come  m. 

To  ground  wrtt  of  assistance. 

In  relation  to  the  forfeiting  act  in  America. 

To  restrain  arbitration. 

To  protect  enjoyment  of  spec^  chattel. 

To  restrain  a  breach  of  contract. 

For  creditor,  to  restrain  payment  of  money  to  heir. 

To  restrain  executor  Jrom  receiving  assets. 

To  restrain  sales  by  executors. 

Against  building  by  Foundling-hospital. 

Against  commissioners  under  an  indosure  act. 

132.   To 
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ISi,  To  ruirain  nuisance — prefudjjcing  a  canal, 

15S.  To  redram  nuisance  —  digging  a  ditch* 

134.  To  redrain  nuisance  —  injuriTigfoh-ponds* 

1S5.  To  restrain  nuisance  —  obstructing  lights* 

196L  To  restrain  nuisance  —  obstructing  stream, 

137.  To  restrain  nuisance  —  offensive  process  in  trade, 

1$^  To  restrain  partner  Jrcm  recovering  partnership  Jiinds, 

139.  To  restrain  surviving  partner  Jrom  disposing  of  joint  stock, 

140.  Against  publishing  Judicial  proceedings, 

141.  Against  publishing  tettersm 

142.  To  stay  executor's  suit  for  the  transfer  of  stock, 

]4Sb  To  stay  the  transfer  of  stock  pending  litigation  of  will, 

IH.  To  stay  the  transfer  of  stock  standing  in  an  agent*s  name, 

145.  To  stay  sales  by  trustees, 

146.  To  restrain  vendor  from  conveying, 

147.  To  restrain  a  vessel  Jrom  sailing, 

148.  To  stay  matte  —  in  general, 

149.  To  stay  toaste  — proof  of  title  essential  to, 
15^  To  stay  waste  —  on  dottbtfiU  title, 

151.  To  stay  waste  ^^  against  one  not  party, * 

152.  To  stay  waste  ^—  on  belief  of  intention, 

153.  To  stay  waste  ^^  permissive  waste, 

154.  To  stay  waste  — notwithstanding  covenant, 

155.  To  stay,  waste  —  a  mere  trespass, 

156.  To  stay  waste  —  defendant  being  in  possession  under  plaint^^s  tenant, 

157.  To  stay  waste  —  in  tenant  Jrom  year  to  year, 

158.  To  stay  waste  —  (y  one  tenant  in  common, 

159.  To  stay  waste '^  by  copyholder, 

160.  To  stay  waste  —  mortgagor  Jrom  JeUing  timber, 

161.  To  stay  waste  ^^jMing  young  or  ornamental  treef, 
168L  To  stay  waste —  in  cutting  turf, 

16S.  To  stay  waste  —  alterations  in  a  house,  changing  the  nature  of  the 

subiect, 
\&k  To  stay  waste  ^^  by  sowing  pernicious  crop, 

165.  Misauaneous  causes  for^  arising  out  of  the  relation  of  landlord  and 

tenant, 

166.  Refused  in  a  miscellaneous  case,  arising  out  qf  a  partnership, 

1 1.  Writ  of  ne  exeat  regno. 

I.  Original  object  qfthe  writ, 

i.  Its  general  nature  and  application, 
S.  Whdker  grantaUe  by  exchequer, 

4.  Analogy  between  the  writ,  and  an  application  to  held  to  bail, 

5.  Ajhreig^  country  defined, 

6.  On  threatening  to  go  abroad, 

7.  On  bdief 

8.  From  demand  being  in  danger, 

9l  Against  one  leaving  Er^land  in  the  course  of  duty, 
10.  Against  ajoreigner,  orjoreign  resident, 

II.  Against  ajeme  covert, 

12.  gainst  a  co-debtor,  the  other  remaining  here, 
13*  After  a  previous  holding  to  bail, 

14.  GrantaUeJor  equitable  demands  only, 

15.  For  demands  arising  under  agreements, 

16.  To  compel  payment  ofaUmony, 

17.  For  assignee  of  bona, 

18.  To  compel  parent  of  costs, 

L  2  19.  Against 
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19.  Against  the  agent  of  an  executor  possessed  o/*  bond,  securing  pUuntfff^^s 

residue. 

20.  Upon  an  undertaking  Jor  indemnity. 

21.  Reused  under  circumstances. 
'22.  Mode  of  obtaining. 

2S.  On  qmdavit  ofcommiiee  of  lunatic. 

24.  Affidaxntjbr — bi^  tohom  stoom. 

25.  AKidaviifar  —  must  be  positive. 

26.  JMdaviifor — statement  of  evidence. 

27.  Jmdavit  for —^  certainly  as  to  debt. 

28.  Jmdavii'for^' statement  of  intention  to  go  abroad. 

29.  Affidayiifor  —  statement  qf  danger  of  losing  debt. 
SO.  Jmidavitfor  —  before  tohom  stoom. 

91.  Amount  for  which  the  torit  shall  be  marked. 

32.  Service  of  the  torit. 

S3.  BaU  thereon. 

34*.  Enforcement  ofbail^bond^  and  recognizance  given  thereon. 

35.  Discharge  of  recognizance. 

«  12.  Payment  of  money  into  or  out  of  court 

1.  General  rule  respecting. 

2.  Preliminaries  to  motion  for  —  defendants  anstoer. 

3.  Preliminaries  to  motion  for —  account  before  master. 

4.  Preliminaries  to  motion  for  —  master*  s  report. 

5.  Balance  ascertained  by  report. 

6.  Interest. 

7.  A  trust  fond  in  danger. 

8.  Purchase-money. 

9.  Purchasers  right  to  possession  and  profits. 

10.  Money  raised  by  sequestration^  though  contempt  cleared. 

1  k  Oft  defendant's  admissions 

12.  On  petition  of  appeal. 

13.  On  obtaining  injunction  to  stay  execution  pending  application  for  nexv 

trtal. 

14.  With  or  toithout  the  addition  of  costs  incurred. 

15.  Form  of  motion  for. 

16.  AfUr  bill  dismissed. 

17.  ^fi^  abatement  of  a  suit  that  could  not  be  revived. 

18.  To  party  entitled^  in  spite  of  his  request  to  the  contrary. 

19.  Retainer  of,  on  application  of  claimants  thereon. 

20.  Money  decreed  to  be  laid  out  in  land. 

21.  Payment  of  money  under  attachment. 

VI.  SDt0mi00ton  of  bill  bp  befendam  on  tittrrlocutorp  aptilicA:^ 
ttoti,  after  beftnce  pur  tn^ 

1.  Dismission  of  bill  for  want  of  prosecution. 

1.  On  neglect  to  procure  a  reference  of  plea  of  former  suit  depending, 

2.  A/ier  an  abatement. 

3.  Afier  general  demurrer  to  the  bill. 

4.  After  order  to  amend  neglected. 

5.  After  order  to  speed  the  cause. 

6.  After  toaiver  of  contempt  by  accepting  anstoer. 

7.  Pending  demurrer. 

8.  Pending  referenee. 

9.  Sat)ed  by  a  reference  for  scandal. 
In  case  ofdefondant*s  bankruptcy^ 

11.    iVb- 
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11.  Ncike  of  motion  Jbr, 
li.  MdHonJoTy  when  made. 
{$•  Form  of  order  JoTm 
14w  Setting  aside  order  Jbr. 

15.  Motionjbr,  havo  repelled. 

16.  Undertaking  to  speed  the  couse. 

17.  ^ffhct  of  an  abatement  upon  an  order  to  speed  the  causes 

2.  Putting  plaintiff  to  his  election. 

1.  Nature  and  grounds  of  the  motion  Jbr. 

2.  Time  of  making  dection. 

5.  Grounds  and  mode  of  discharging  order  Jbr.  * 

VIL  jprocertringsi  preparatorp  ro,  attti  tge  motie  of,  ejramining^ 

1.  Subpoena  duces  tecum. 

2.  Commission. 

).  To  examine  witnesses  abroad. 

2.  To  examine  witnesses  de  bene  essey  SfC^  and  examination  thereon. 

3.  To  examine  before  the  master  witnesses  examined  in  the  cause. 

4.  Tojalsify  examination  before  the  master. 

6.  Renewed  commission. 

5.  Amendment  of  title. 
1.  By  vAom  sued  out. 

8.  Time  of  obtaining. 

9.  Notice  qfexecutingf  to  whom  given*. 

10.  Time  of  executing. 

11.  Execution  of  the  act  of  the  court. 

3.  Commissioners. 

1.  Are  officers  of  the  court. 

2.  Who  eligible  ajt. 

3.  Their  dsscretion  over  examination. 

4.  Confirmation  of  their  certificate. 

6.  Clerk  of 

6.  Attendance  of  witnesses. 

4.  Examination  of  witnesses. 

1*  Number  of  witnesses. 
2.  Parties  to  suit. 

5.  Attesting  witness. 

4.  Mode  of  examination. 

5.  Fivdvoce. 

&  Time  of  examination.  - 

7.  Before  whom. 
8-  Peer. 

9»  Foreigner. 

10-  Interrogatories  —  to  executor  under  decree  to  accounts 
11*  Interrogatories'-^ new. 

12.  Interrogatories '-^  custody. 

IS.  Interrogatories  ^^tofaJUify  examination  pro  interesse  suo* 

14.  InterrogtUories  ^^ona  reference  to  master. 

15.  Interrogatories  —  suppression  of  when  impertinent. 

16.  Interrogatories  —  tending  to  criminate. 

17.  Interrogatories  —  setdeaby  master. 
\K  Demurrer  by  witness. 

19.  Cross-^xannnation. 

L  3  20   Depc 
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20.  DepoiUions. 

21.  Rectifying  depotUumt. 

22*  Second  or  re^examination^' examination  be/ore  the  master'-^  evidence 

on  appeak,  and  re-hearing. 
23.  To  credit. 

5.  Publication. 

6.  Reference  of  interrogatories  and  depositions  for  scandal  and 

impertinence. 

7.  Who  entitled  to  a  copy  of  examination. 

8.  Replication  and  rejoinder. 

1.  Rejoinder  gratit. 

2.  Replication^  pending  ride  to  diimiu  bill. 

VIII.  UtouOrinisg  pceparatotp  anti  at  tf/t  gradng. 

1.  Setting  down  cause  for  hearing. 

1.  The  return  qfthepostea  on  an  issue  is  such. 

2.  Time  of. 

S.  ^Short  cause. 

4.  Demurrer  in  the  petty  bag. 

2.  Subpoena  to  hear  judgment  and  hearing. 

1.  Days  of  hearing  in  the  exchequer. 

2.  Days  of  hearing  be/ore  the  lord  chief  baron. 

3.  Advancing  demurrer  by  vice-chancellor. 

4.  Who  is  to  open. 

5.  Catue  heard  on  bill  and  anstioer. 

6.  Private  hearing. 

7.  After  setting  £jwn  cause  on  peremptory  undertaking. 

8.  Hearing  against  some  of  several  defendants. 

9.  Reading  admissions. 

10.  Dismissal  of  bill  as  to  a  joint  plaintiff'. 

11.  Dismissal  of  billy  though  defendant  made  default. 

12.  Dismissal  qfbilUy  consent  q/ler  decree. 

13.  Dismissal  of  bill  against  defendant  in  contempt. 

14.  Dismissal  of  bill  under  circumsthnces. 

15.  Retaining  bill. 

16.  Hearing  after  decree  by  default. 

17.  Re-argument. 

18.  New  subpoena  on  defendant's  death. 

19.  Order  Jor  time  on  demurrer  overruled. 

20.  Order  Jor  cause  to  stand  over  to  add  parties. 

21.  Putting  off  cause. 

22.  Certioran  cause. 

3.  Rectifying  minutes  and  decree. 

1.  Decree  pro  confesso  distinguished  Jrom  decree  nisi. 

2.  Decree  ex  parte. 

3.  Decree  upon  interlocutory  order. 

4r  Decree  on  default  at  hearing  postponed. 

5.  Decree  in  a  suit  of  interpleader  on  default  at  hearing. 

6.  Decree  founded  on  collateral  pleadings  and  proofs. 

7.  Decree  Jor  balance  reported  due  to  tUfendant  on  a  bill  to  account. 

8.  Decree  establishing  rights  of  lord  of  manor. 

9.  Decree  Jor  payment  of  surplus  of  sale. 

10.  Decree  against  trustees  on  default  of  the  other  defendants. 

1 1.  Form  of  decree  in  general. 

12.  Fortn 
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!«.  Form  of  decree  diinUssing  bUlfor  specific  performance. 
IS.  Fwm  of  decree  dimming  bill  to  perpetuaU  tcsUmony. 
li.  Emtry  qfeMewce. 

15.  Imteresi. 

16.  Drawing  up  decree.  , 

17.  Var^mmuUi  of  decree  before  chief  baron  sUtmg  alone. 

18.  Legal  effect  of  decree. 

la    Wko^are  bownd  By  a  decree. 

30.  Who  are  not  bound  by  a  decree.  ' 

21.  Amendment  of  decree. 

DL  f^ofdtng0  upon  intf rlocutorp  tectWJ^ 

1.  General  mode  of  proceeding  in  master^s  office  under  decrees. 

1.  General  rules. 

±,  Reference  of  the  question  of  tnteniton. 

S.  Ta  ascertain  a  child's  existence. 

4.  To  ascertain  the  existence  of  a  dm. 

5.  AJpdaoit  in  support  of  creditor  sdaim. 

6.  Investing  money  in  the  funds. 

7.  Decree  for  money  to  be  laid  out  i«  land. 

8.  Of  proceeding  de  die  in  diem  without  an  order. 

91  Ofthanging  the  master. 

4.  Accounting  before  the  master. 

i}f  making  rests. 

3.  Sales  before  the  master. 

I.  Preliminaries  to.  , 

«.  Sale  decreed  ^  under  a  will. 

S.  Sale  decreed --of  real  estate  provistonaUy. 

4b  Sale  decreed  —  to  satisfy  encumbrancers. 

5.  Sale  decreed— to  satis^  judgments. 

6.  Sale  decreed '^  excess  in. 

7.  Bidders — sham.  * 

8.  Bidders  —  lunatic. 

9.  Bidders  —  mortgagee. 

la  Opening  biddings^ from  inadequacy  of  price. 
U.  (hfening  biddings  —  i*iK>«  flrfufl»«  offered. 

14w  Qi«t«ig  biddings  —after  confirmation  of  report. 

M.  Mode  ofeompuiing  value  of  premues. 

SS>  ImtdiJiittuig  o/i 

M.  i4|^io«rf«cia  by  purchaser  of  derk  in  court. 

4.  Master^s  report  and  exceptions  thereto. 

1.  Of  antic^Hiting  the  opinion  of  the  court  respecting  its  form. 

2-  Annexaium  of  schedules  to  report.  i  ,  A^h^  AUtribnied. 

S.  Form  of  a  ripoH  touching  an  uncertam  surplus  to  be  dtstnOuted. 

4.  Separate  reports.  '      &.  Pre* 
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5.  Precedence  of  separate  over  the  general  report,  I 

6.  Amendment  of  report* 

7.  Admission  of  evidence  after  closing  report. 

8.  Service  of  order  nisi  to  confirm  report. 

9.  Catise  against  cof^rming  report ^  jUing  exceptions^  and  making  depasiti 

10.  Revietotng  report,  after  confirmation. 

11.  Report  relative  to  in/ant  trustees. 

12.  Report  approving  of  draft  of  conveyance  directed. 
IS.  Touching  trustees  approved  of  by  htm.. 

14.  Motion  anticipating  his  certificate. 

15.  Whether  a  certificate  countervails  a  report. 

16.  Preliminaries  to  exceptions. 
•   17-  Deposit. 

18.  Reifietoing  report,  to  found  exceptions. 

19.  Exceptions  to  report,  after  passing  over  draft. 
90.  Time  of  excepting  to  report. 

21.  Filing  exceptions  nunc  pro  tunc. 
9Q.  Form  of  excepting. 

23.  Setting  down  exceptions. 

24.  Taking  exceptions  off' the  fie.     * 

25.  Exception  as  too  general. 

%•  Exception,  as  stating  circumstances,  instead  of  conclusions.' 

27.  Exception  to  report  in  favour  of  title.  ' 

28.  Exception  to  award  of  referee  under  a  decree. 

29.  Excej^ion  to  certificate  of  opinion. 

30.  Exception  to  report  for  costs. 

31.  Exception  to  report  for  maintenance. 

32.  Exception  to  report  relative  to  suit  by  prochein  amy. 

33.  Exception  to  certificate  of  settlement  <f  interrogatories. 

34.  Miscellaneous. 

5.  Issue  and  special  case. 

.  1.  General  rules  as  to  granting  an  issue. 
2.  Issue  when  granted'— to  try  the  genuhieness  of  papers, 
S.  Issue  when  granted — to  try  the  validity  of  a  will. 

4.  Issue  when  granted  —  to  try  testators  title. 

5.  Issue  when  granted — to  try  the  amount  of  a  legacy. 

6.  Issue  when  granted-^ upon  the  question  as  to  residue  between  executor 

and  next  of  kin. 

7.  Issue  when  granted  —  to  try  the  question  of  heirship. 

8.  Issue  when  granted -—to  try  the  existence  of  an  illegal  agreement, 

9.  Issue  when  granted-^ to  try  the  competency  of  a  witness  examined. 

10.  Issue  when  granted  —  to  assess  damages  for  breach  of  covenant  to  seiii^ 

estate. 

11.  Mode  qf  obtaining  an  issue. 

12.  Order  for  issue  nisi  or  absolute. 

13.  Time  of  obtaining  an  issue. 

14.  Who  u  to  be  the  plaintiff  in  an  issue. 

15.  Form  of  an  issue  to  try  who  were  the  co-heirs  of  B. 

16.  Trial  of  issue  at  bar. 

17.  Evidence  on  an  issue  regulated. 

18.  New  trial  ^from  misdirection  of  the  judge. 
19*  New  trial — from  rejecting  material  evidence. 

20.  New  trial  —  to  adduce  new  evidence. 

21.  New  trial  —  after  perpetual  injunction. 

22.  New  trial  —  m  case  of  bankruptcy. 

23.  New  trial —  where  inheritance  wiU  be  bound. 

24.  New  trial  ^^^  terms  of. 

25.  JSTevL 
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2S.  New  trial  —  after  trial  at  bar. 

96.  New  trial  —  mird  trial. 

i7.  New  irial  — fourth  trial. 

^  New  trial  ^Jifth  trial. 

S9l  New  trial —  appUcaiianforf  to  xvhat  court  made. 

SOi  Summary  of  proceeding  in  case  of  an  issue. 

31.  Special  case. 

6.  Further  directions. 

1.  Discharge  of  decretal  order  made  thereon. 

2.  Onening  questions  without  exceptions. 

Sb  9vhen  we  appropriate  occasion  for  litigating  questions^ 

4.  Setting  down  for. 

5.  Miscdlaneous. 

X.  IR^tetddl  dnb  tfttfxtwu  of  txttttfi* 

1.  Re-hearing. 

1.  When  the  appropriate  course. 

2.  Grounds  of. 
5.  For  cMs. 

4.  Vpon  what  terms. 

5.  When  of  course  on  the  certificate  of  counsel. 

6.  Form  qjf  petition  for. 

7.  Withdrawing  petition  for. 

8.  Duration  of  notice. 
a  Deposit. 

lOu  Cf  decree  by  vicc'chancellor  of  the  duchy  Lancaster. 

11.  Of  decree  at  the  rolls. 

12.  4/^  order  made  on  argument  of  exceptions. 

13.  On  decree  made  on  defendant's  default. 

14.  On  dismissal  of  bill  for  default  at  hearing. 

15.  On  dismissal  of  bill  through  solicitors  negligence. 

16.  After  proceedings  before  the  master. 
VI.  After  decree  by  consent.'' 

18.  In  spite  of  agreement  to  the  contrary. 
19l  a  second  time. 
20l  Miscdlaneous. 

2.  Bill  of  review. 

1.  Limitation  of  in  point  of  time. 

2.  Deposit. 

3.  Re  hearing  of. 

3.  Appeal  to  the  house  of  lords. 

1.  To  what  ends  essentiaL 

2.  Grounds  of.      > 

3.  Subjects  ^  , 
^  xm  Effect. 

5.  Who  entitled  to  appeal^  or  precluded  foom* 

6.  Answer  to  petition  for. 

7.  ^gnature  of  counsel. 

S.  Order  of  the  house  to  print  the  caseforthwith. 
».  insmissat  of. 
lOi  Retoifoal  of  on  its  abating. 

4.  Enrolment  of  decrees. 

1.  To  what  ends  essential. 

2.  SigMture. 

i  AJkrayear. 

4.  On 
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4«  On  loMi  of  arigifial. 

5.  Decree  ad  conqnUandunif  omitting  the  aruwers* 

6.  Caveat. 

?•  Vacating  or  opening  of. 

5.  Execution  of  decrees. 

1.  Who  may  execute. 

2.  Against  a  stranger. 
S.  Short  execution. 

4.  Suipension  of. 

5.  4^^  ttoentif  years. 

6.  Contempt. 

7.  Confirming  report  in  defendant's  Javour. 

8.  ~  Writ  qf  assistance. 

6.  Opening  and  invalidating  o^  by  otiier  modes* 

1.  Decree  fro  confesso. 

2.  By  motion. 
S.  By  petition. 

4.  On  new  person  or  interest  being  brought  before  the  court, 

5.  By  new  plaint^  by  supplemental  btU. 

6.  In  a  couateral  cause. 

7.  By  plea  ofjraud. 

S.  By  another  suit/or  the  same  cause. 

7«  Court  of  delegates. 
Prdiminaries  to  the  appointment  of. 

8.  Commission  of  reTi,ew. 

1.  When  granted. 

%  On  the  sentence  of  the  court  <jf  delegates. 

3.  F€irmqf. 

9.  Commission  of  esdieiit. 
Traverse  qf. 

1.  Are  in  the  discretion  of  the  court 

2.  Security  for. 

1.  General  rule. 

2.  From  plaintiff' resident  abroad. 

3.  Where  one  of  the  plaintiffs  reside  in  England. 

4.  From  one  under  the  protection  of  ajbreum  ambassador. 

5.  From  j^intiff  made  a  bankrunt.    *"      ^ 

6.  From  insolvent  plaintiff  resuHng  elsewhere  than  described  in  bill. 
'    7«  After  steps  taken  by  defendant. 

8.  Fromprochein  amy. 

9.  When  required  Jrom  drfendant. 

10.  Form  of  affidavit  Jar. 

11.  To  viihat  amount. 

3.  Quantum. 

I.  In  ike  case  qf  causes  set  down  on  bill  and  answer* 
S.  In  the  case  of  Vexatious  litigation. 

3.  On  demurrer  to  a  third  biujor  the  iame  cause* 

4.  On  a  biU  Jor  partition. 

5.  In  the  case  of  costs  decreed  out  f^f  the  estate. 

6.  To  one  living  in  forma  pauperis* 
7*  To  a  prochetn  amy. 

4. 


Aimnz.]  CHANCERY  PRACTICE.  155 

4.  Tazadon  of. 

1.  Whdker  dispensed  tokh  where  the  amount  is  irmtd. 
&  Motion  Jwr^  when  made. 

5.  Out  of  what  fund  payable. 

^  By  whom  payable  in  general* 
7.  Remedy  for. 

1.  Whether  hy  petition  or  exception. 
1  Sabpanajhr. 

S.  Separate  attathment  Jbr  debt  and  costs. 
^  By  a  proceeding  at  law, 

5.  By  giving  time  until^  SfC. 

6.  ^  staying  proceedings  untily  S^c 

7.  By  restoring  bill  after  a  regular  dismissal.  , 

8.  By  sale  of  estate  out  of  which  they  were  decreed. 

9.  Against  one  qf  two  parties  liable. 

IQl  Against  one  made  plaint^  against  his  consent. 

11.  Atier  decree  passed. 

12.  Payment  of  postponed. 

•  Retunding  o£ 

9.  Discharge  fiom. 

1.  On  discovering  a  mistakeafter  decree. 

2i  Jh  acceptance  qf  answer. 

3.  By  excepting  to  answer. 

i.Byactqf  indemnity. 

5.  On  the  ground  qf  previous  insolvency. 

10.  Set-oK 

1.  Of  redproeal  coats  in  the  same  cause. 

2.  Of  rectproeal  costs  at  law  and  in  equity. 

11.  Against  defendants  contesting  the  mode  of  taking  accounts. 

12.  To  agents,  receivers,  and  trustees  accounting  fidriy. 

13.  Qf  amended  bill. 

14.  Of  long  answer. 

15.  Of  answer  held  insufficient  upon  exceptions  to  report. 

16.  Of  insufficient  answer. 

17.  Of  answer  referred  as,  but  reported  not,  imp^tinent. 

18.  On  a  voluntary  appearance. 

19.  Apportionment  of,  between  parties  whose  claims  have  en- 

tailed different  degrees  of  expense. 

20.  Against  an  arbitrator  combining. 

21.  To  bank  of  Ekigland  made  parties  for  security  of  legacy. 

22.  To  bank  of  England  resisting  a  transfer  of  stock. 

23.  Against  bank  <n  England  resisting  a  transfer  of  stock. 

24.  To  bank  of  England    made    parties    unnecessarily,   from 

39  &  40  Geo.  3. 

25.  In  the  case  of  a  fraudulent  bankruptcy. 

2&  On  applicaticm  to  put  creditor  in  bankruptcy  to  election. 

27.  To  commissioners  in  bankruptcy  unnecessarily  made  parties 

to  petition. 

28.  Awarded  in  bankruptcy,  remedy  for. 

29.  On  opening  biddings. 

30.  On  a  caveat. 

31.  la  charity  causes. 

32.  To 
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32.  To  a  college. 

33.  Against  a  creditor  decreed  to  re-convey. 

34.  For  proof  under  a  creditor's  bill. 

35.  Of  a  cross  bill. 

36.  Of  a  demurrer. 

37.  Of  a  bill  of  discovery. 

38.  On  plaintiff  dismissing  his  own  bill. 

39.  On  dismissal  of  bill  at  hearing. 

40.  Decree  to  one  defendant  on  dismissal  of  bill,  given  over 

against  the  other. 

41.  In  a  bill  of  dower. 

42.  In  a  suit  of  dower. 

43.  In  bills  to  recover  estates. 

44.  Of  insufficient  examination  to  interrogatories. 

45.  Of  defendant's  examination  reported  insufficient. 

46.  Of  exceptions. 

47.  For  an  executor. 

48.  Against  an  executor. 

49.  A  defendant  fraudulently  conducting  himself,  will  be  de- 

prived of  costs. 

50.  Upon  a  groundless  imputation  of  fraud. 

51.  For  or  against  an  heir  in  general. 

52.  For  an  heir  in  a  charity  cause.- 

53.  For  the  heir  of  a  mortgagee  in  a  bill  of  foreclosure  by 

devisee. 

54.  FQr  an  heir  in  a  bill  of  revivor. 

55.  To  infimt  defendant,  charged  upon  his  own  share. 

56.  To  an  infimt  legatee. 

57.  To  an  infimt  trustee. 

58.  To  infimt's  prochein  amy. 

59.  Against  infant  defendant  for  a  contempt. 

60.  Against  infant's  prochein  amy. 

61.  Of  an  injunction. 

62.  Of  an  interpleader. 

63.  Of  irregularity  in  proceedings. 

64.  Of  an  issue  tried. 

65.  Of  an  issue  withdrawn. 

66.  In  suits  for  legacies. 

67.  In  legal  proo^ings. 

68.  To  party  suing  out  commission  of  lunacy.  • 

69.  To  the  committee  of  a  lunatic 

70.  To  a  mortgagee. 

71.  Against  a  mortgagee. 

72.  Priority  of  daim  for,  on  sale  of  mortgaged  premises^ 

73.  On  motions. 

74.  On  applicaticm  for  new  trial  of  issue. 

75.  Of  notice  of  motion  abandoned. 

76.  For  disobeying  an  order  of  court 

To  produce  papers. 

77.  To  a  member  of  parliament  arrested. 

78.  Of  objection  for  want  of  parties  made  at  the  bearing,  but 

not  made  in  the  answer. 

79.  Of 
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79.  Of  commission  of  partition. 

80.  To  pauper  appealing. 

81.  To  pauper,  suing  as  such,after  examination  pro  interesse  suo. 

82.  To  pauper  suing  as  executor. 
8S.  To  pauper  claiming  as  heir. 

84.  To  pauper  suing  as  next  friend. 

85.  To  pauper  —  influence  of  his  misconduct  in  a  former  cause» 

on  the  question  oil 
^,  To  pauper  —  dispaupering. 

87.  To  pauper  —  affidavit  of  poverty,  by  whom  made. 

88.  To  pauper  —  form  of  affidavit  of  poverty. 

89.  To  pauper — commitment  of,  for  filing  improper  bill. 

90.  To  pauper —  signature  of  notice  of,  motion  by. 

91 .  To  pauper — amount  of. 

92.  A^nst  one  suing  in  forma  pauperis. 
9S.  Of  petition  to  stay  bankrupt's  certificate. 

94.  Of  plea  directed  to  stand  for  an  answer,  with  liberty  to 

except. 

95.  Of  plea  not  argued,  from  plaintiff  intending  to  amend* 

96.  Of  process  improperly  issued. 

97.  On  re-hearing. 

98.  On  withdrawing  replication. 

99.  Of  report  of  regularity  of  proceedings,  held  otherwise  on 

exceptions. 

100.  On  bill  of  review. 

101.  Of  sales. 

102.  Of  scandal  and  impertinence. 

103.  Of  sequestration. 

104.  In  a  suit  by  a  tenant  fer  a  renewal  rendered  doubtful  by  his 

conduct. 

105.  Of  perpetuating  testimony. 

106.  In  tithe  causes. 

107.  To  a  trustee. 

108.  Against  a  trustee. 

109.  In  suits  between  vendor  and  vendee. 

110.  In  suits  to  establish  or  invalidate  a  will; 

1.  General  rules* 

2.  For  or  against  the  heir  at  law. 

3.  Miscellaneous. 

111.  Of  examination  of  witness  abroad* 

^il.  $i0cellamoii0  tmttwm  relating  titfftt  to  ptattitt  ttt  gr^t 
nrral,  or  to  particular  tottrts,  persioitjr,  promiriitg0,  or 

1.  Proceedings  in  the  petty  bag. 

1.  Demurrer, 

2.  Motion  Jbr  new  trials  where  nuide* 

3.  Motion  to  dischargejor  not  charging  in  execution,  tvhere  made» 

2.  Doctnnes  relating  to  practice  in  general. 

1.  Uta^Cf  toilhout  an  order,  estaUishes  a  rule* 

2.  Ana  even  twpcrsedes  an  order* 

3.  In- 
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S.  Inflexibility  of  gener^  rules. 

4.  Relative  to  parties. 

5.  Account. 

1.  Reference  to  nuuter  before  atuwer. 

2.  Production  of  accounts  btfore  anttoer. 
S.  Opening  qff  surcharging  and  falsifying. 

4.  Subjects  qf^^  illegal  items. 

6.  Interlocutory  applications  in  miscellaneous  cases. 
Amendment  of  submissum-bond. 

7.  Privilege  from  arrest  or  detainer. 

1.  Ambassadors  servant. 

2.  Bankrupt  during  his  examination. 

5.  Bankrupt f  attending  commissioners^  independent  of  the  statute. 

4.  Creditor  attending  bankrupt  commissioners, 

5.  Suitor  attending  the  cause. 

6.  Solicitor  attenJ&ng  the  cause. 

7.  Party  attending  an  arbitration. 

8.  Witness  attending  the  cause. 

9.  Witness  attending  an  arbitration. 

10.  Witness  attending  bankrupt  commissioners. 

11.  On  invalidating  original  proceedings. 

12.  Duration  of  privilege.     . 

IS.  Discharge Jromy  aj^icationjor^  to  whom  made. 

8.  Bankruptcy. 

1.  Reference  to  master ,  to  examine  on  interrogatories. 

2.  Notice  to  dispute  commission. 

9.  Charity. 

1.  Petition  in  case  qf  abuse  of. 

2.  R^erence  of  petition  relating  to  abuse  of. 

10.  Contempt  in  i^neral. 
Aggravated  by  immorality. 

IK  Extraordinary  contempt. 

1.  By  proceeding  at  law  after  suit  attached  in  equity. 

2.  Publication  qfproceedtngSf  or  relative  thereto. 

3.  Writing  letter  to  chanceuor. 

4.  Marrying  ward  of  court. 

12.  Bill  of  discovery. 

1.  Affidavit. 

2.  Search  in  furtherance  of. 

13.  In  action  of  ejectment. 

14.  Under  ejectment  statutes. 

15.  Election  of  Scotch  representative  peers. 

16.  In  case  of  election  between  jointure  and  bequest. 
Preliminaries  to. 

17.  Election  against  an  heir. 
What  instruments  may  be  read* 

18.  Writ  of  error. 

19.  Executors. 

1.  Right  of  to  accountf  notwithstanding  admission  by  mietake  qfa$9ets. 

2.  Mode  of  obtaining  payment  to. 

3.  ^fode 
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5.  Mode  of  securing  testator's  ri^Us. 
^  Mode  of  securing  legatee's  rigkts* 
5.  Miscmameous* 

20.  Extttit  in  chief. 
Wken  cpproprutiem 

21.  Extent  in  aid. 
Wken  appropriate, 

22.  Friendly  society  act 

23.  Habeas  corpus. 

24.  Heir. 

1.  Parol  demurrer. 

2.  Keeping  heir  be/ore  the  court. 

25.  Homine  repl^iando. 

26.  InianL 

1.  Service  of  process  against. 

2.  Form  ofku  petition. 

3.  Form  ofmdtian  by,  to  answer  iy  guardian. 

4.  Appointment  of  guardian  to»  on  plaintiff's  motion. 

5.  Amendment  Ay,  of  answer. 

6.  His  answer  cannot  be  read  against  him* 

7.  Fresh  answer  bjf^  on  coming  of  age. 

&  Course  after  tMachment  agaisutjor  want  of  answer. 

9.  Form  of  decree  against. 
IOl  Imaliaating  of  by  decree  on  coming  of  age. 
U.  Bound  by  laches. 

12.  Re-hearrngjor  after  dismissal  through  neglect  of  solicitor. 

13.  Reference  relative  to  his  interests. 

27.  infiint  mortgagee. 

28.  Inquisition. 

Traverse  of 

29.  Lunacy. 

Msste/s  report  after  death  of  lunatic. 

30.  Mortgage. 

L  In  relation  to  5  Geo.  2.  c.  25. 

2.  In  relation  to  7  Geo.  2.  c.20. 

3.  Inquiries  relative  to. 

4.  Setting  down  biUJbrforedosure  as  a  short  cause. 

5.  Estension  of  time  of  sale. 

&  Dismissal  ofbiUJor  redemption^  on  non^pnent  at  the  time  appointed* 

31.  Officer  executing  process. 

32.  Original  writ 

33.  Partition. 

Bsswiination  of  witnesses. 

Si.  Writ  of  restitution. 

35.  Records,  supplying  loss  of.  . 

36.  Scire  facias  to  r^)eftl  a  patent. 

37.  Solicitor  and  client. 

1.  Ml  of — taxation  of. 

2,  B^of — costs  of  taxation  of 

38.  Sopplicavit 

99.  til 
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39.  In  relation  to  40  Geo.  3.  c.  56.  f<:? 

40.  Tithe  causes.  •  ^ 

]•  Jime — barren  land, 
8.  Juue^^'Compotkion  real, 
S.  Juue"-^  exemption Jrom, 

4.  Issue — grant  or  endowment* 

5.  Issue '^  modus* 

6.  Issue — general  rule  as  to  rectors  right  to. 

7.  Evidence, 

8.  Bailment  of  money  into  court, 

41.  Vendor  and  purchaser. 
Reference  to  the  master, 

42.  Writ  de  ventre  inspiciendo. 

43.  WiU. 
Establishment  of. 


I.  j^fficent  of  ^  court  of  cBattcerii. 

1.  Vice-chancellor. 

Notices  of  motions  intended  to  be  made  before  the  vice-chancellor,  shall 
express  the  same ;  unless  by  consent  of  parties  to  the  contrary ;  or  by  the 
chancellor's  order.  And  motions,  upon  such  notices,  shall  be  made  only 
before  the  vice-chancellor,  unless  the  chancellor  shall  otherwise  direct. 
Ord.  Can.  13  Dec.  1814,  2  V.  &  B.  419. 

2.  Six  clerks. 

1.  In  former  times  the  six  clerks  were  the  only  attomies  of  the  court, 
13  Ves.  197. 

2.  Establishment  of  the  sixty  clerks  under  tliem.    Ibid. 

8.  Under  the  order  of  the  18th  June,  1668,  regulating  the  office  of  the 
six  clerks,  thev  are  entitled  to  receive  their  proportion  of  the  fee  from  the 
sworn  clerk,  though  he  has  given  credit  to  the  client.  Ex  parte,  the  Six 
Clerks,  3  Ves.  589. 

3.  Clerk  in  court. 

Remedy  for  his  fees, 

1.  A  bill  IS  maintainable  by  a  clerk  in  court  against  a  solicitor  for  his 
fees;  and  therefore  a  demurrer  to  the  relief  sought  by  a  bill  fbr  payment  of  a 
certain  sum,  stated  as  the  amount  of  the  plaintiff's  bill  for  fees  and  disburse- 
ments, was  overruled.     Barker  v.  Dacie,  6  Ves.  681. 

2.  So  he,  and  a  six  clerk  also,  has  a  lien  upon  the  duty  recovered  by  him* 
2  Ves.  sen.  25. 

3.  Nor  is  he  obliged  to  deliver  up  papers  till  he  is  satisfied  his  fees,  though  ' 
the  client  has  pai4  them  to  the  solicitor,  and  he  to  the  other  clerk,  who  ab- 
sconds.   3  Atk.  7i7. 

4.  This  lien  extends  as  well  to  collateral  proceedings  as  to  decree.  2  Ves. 
sen.  25. 

5.  Though  bis  claim  can  only  be  enforced  by  a  direct  application.  Hol- 
worthy  v.  Mortlock,  2  Cox,  202. 

'6.  And  therefore  the  court  will  not  consider  the  Hen  of  the  clerk  in  coot-t 
upon  the  costs,  on  any  collateral  application  between  the  parties ;  but  thb 
clerk  in  court  must  make  his  claim.    Ibid. 

7.  The  lien  cannot  be  defeated  by  a  voluptary  release  from  htr  cRent* 
2  Ves.  sen.  25. 

8.  Thougfi 
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B.  Tli«agli  it  may  Ut  opon  consideration.    Ibid. 

9.  It  doe«  not  extend  to  a  loan  from  the  clerk  to  the  solicitor.    Ibid. 

lOi  The  client  wiil  be  restrained  from  pajring  any  part  of  the  bill  of  fees, 
ie.  due  to  his  solicitor,  until  the  clerk  in  court  employed  by  him  in  the 
ctoM,  has  been  fully  paid  his  bill.     Stevens  v.  Avery,  Dick.  224. 

II.  filing  of  bill  anH  procrsUJt 

1 .  Commencement  of  suit. 

CounseVt  signature  to  the  biU, 

1.  As  well  a  bill,  as  an  answer  taken  in  town,  must  have  counsel's  signa- 
ture.  ^Y.StB.SSS. 

2.  Or  it  will  be  taken  off  the  file.    Dillon  v.  Francis,  Dick.  6S. 

2.  Subpoena. 

1.  Service  of  a  copy  of  the  writ. 

Where  there  is  only  one  defendant,  Utte  subpcena  itself  must  ]>e  served.  De 
liQoo  V.  Sidney,  1  Anst.  79. 

2.  Service  upon  an  agent- 

1.  Service  of  a  subpama  upon  an  agent  under  a  letter  of  attorney,  was  or^ 
dered  tobe  good  service.    Carter  v.  De  Brune,  Dick.  39* 

2.  So  upon  the  agent  or  factor  in  England  of  another  defendant  who  lived 
a  Jvmctu    H^de  v.  Foster,  Dick.  102. 

S.  Tet  in  this  case,  substitution  of  service  upon  one  to  whom  defendant, 
RsidiDg  oat  of  the  jurisdiction,  had  given  a  power  of  attorney  to  act  for  him 
is  the  management  of  his  affairs,  was  refused.  Smith  v.  The  Hibernian  Mine 
Compiny,   1  S.  ^  L.  238.     Vide  infra  3. 

i.  Bat  service  by  sending  the  writ  to  the  defendant  under  cover  to  the 
penoD  to  whom  he  had  directed  his  letters  to  be  sent,  will  be  ordered  to  be 
nidait.    Hunt  v.  Lever,  5  Ves.  HI. 

3.  Service  upon  solicitor  or  clerk  in  court* 

1.  Service  of  a  suhpcena  for  costs,  the  clerk  in  court  being  dead,  and  the 
nit  abated,  and  no  other  proceeding  to  be  had,  but  to  recover  the  costs,  on 
tbe  lotidtor  for  the  surviving  defendant,  ordered  to  be  good  service.  Tyssen 
».  Ward,  Dick.  166. 

2.  Where  a  party  is  avoiding  service,  and  the  clerk  in  court  is  dead,  the 
proper  course  la  to  move  first,  that  service  of  a  subpoena  to  name  a  clerk  in 
covt  on  the  solicitor  may  be  good  service ;  if  none  is  named,  then  that 
•crrice  on  the  solicitor  may  be   good  service.    Francklyn  v.  Colhoun. 

S.  Service  of  subpoena  on  the  attorney  of  executors.    Hales  v.  Sutton, 

ick.26. 

i.  Order,  that  service  of  subpoena  to  answer  the  amended  bill  upon  the 
derk  in  coort  or  solicitor  may  be  good  service  upon  the  special  circum- 
tiDces ;  titat  though  he  had  not  been  served,  with  a  suhpcena^  he  had  ap- 
pesred  on  two  motions ;  that  his  answer  would  be  very  important ;  that  he 
ived  abroad  out  of  the  jurisdiction ;  and  would  not  aiipear,  to  answer. 
GildeDiGfaiT.  Ghamock,  6  Ves.  171: 

j.  la  a  croas  cause,  service  upon  the  clerk  in  court  in  the  original  cause, 
pod  senrice.     Gardiner  v.  Mason,  4  B.  C.  C.  47S. 

(-  Application  to  serve  the  clerk  in  court  for  plaintiffs  in  the  original 
csoe,  who  were  defendants  in  the  cross  c^use,  with  a  subpoena  to  appear,  and 
tosoiwer  the  cross  bill,  refused,  as  being  contrary  to  all  rule.  Anderson  v. 
le^is,  Dick.  776^ 

7.  WhuKie  there  are  cause  and  croos  cauie,  and  the  plainti£b  in  the  original 
tttK  are  nsanVf  several  of  whom  are  out  of  the  jurisdiction,  and  some  peers, 

Tot-Vni.  M  '  motibn 
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motion  that  service  #h  the  clerk  in  jcourt  be  good  service*  refused ;  but^tKe 
plaiiiti£&  shall  not  proceed  in  the  original  cause  till  they  have  answered  in  the 
cross  cause.    Ibidr  3  B.  €.  C  429. 

8.  Where  pputies  are  beyond  the  jurisdiction  of  the  court,  service  of  sttb- 
pctna  on  their  clerk  in  court  cannot  be  deemed  eoiod  service,  thoueh  they 
nave  filed  a  bill  by  that  clerk  in  court.  Bond  v.  Duke  of  Newcastie,  S  B. 
C.  C.  S86.    Vide  su|>ra,  2. 

9.  A  defendant  bavingf  appeared,  and  answered  the  original  bill,  the  plaintiff 
afterwards  amended  it,  at  which  time  the  defendant  was  out  of  the  jurisdiction. 
The  court  will  not  order  service  on  the  clerk  in  court  in  the  original  suit  to 
be  taken  as  good  -service  on  the  defendant  of  the  wbptena  to  appear  and  to 
•answer  the  amended  bill.    Roberts  v.  Worsley,  2  Cox,  389. 

10.  Substitution  of  service  of  subpoena  to  ^pear  and  answer,  refused, 
where  one  defendant  resided  out  of  the  jurisdiction,  and  the  other  admitted 
by  bis  answer  that  he  had  a  power  of  attorney  from  him  to  receive  the  arrears 
(then  due)  of  an  annui^,  which  it  was  the  object  of  the  bill  to  set  aside. 
Rickoord  v.  Nedriff,  2  Mer.  459. 

11.  Service  of  Kiuhpcena  to  revive  on  the  defendant's  clerk  in  court  in  tho 
original  cause,  refusea.   Brown  v.  Lee,  Dick.  455.    Lee  v.  Warner,  lb.  546. 

i'    .      ,    . .  4.  Service  upon  the  father  of  an  infant. 

Service  of  suhpcena  upon  the  father«in*law  of  an  infant^  good  service* 
Thompson  v.  Jones,  8  Ves.  141.    Vide  1  Dick.  18. 77. 

^     ,  5..  Service  upon  an  appointee  in  a  mortgage  deed, 

I  lApplioation  to  serve  two  persons  named,  by  a  mortgagor  for  that  purpose 
in  an  n^dorsement  on  the  mortgage,  with  a  subpoena  to  appear  to  a  bill  filed, 
by  the  mortgagee  against  the  mortgagor,  to  foreclose,  the  mortgagor  having^ 
been  out 4>f  the. kingdom  so  long  as  not  to.  come  within  the  act  of  5  O^O;  ^-^ 
j(Q  r^iylei:  process,  effectual  against  persons  who  abscond,  refused.  Wellina  v. 
Lomans,  Dick.  579. 

6.  Service  upon  a  partner* 

^  Ip  Service  ^ef  whooena  by  leaving  the  label  at  a  counting-bouse  of  the 
defiNida^Dt  is  ?k^  sufficient,  unless  it  be  given  to  a  partner,  or  some  acknow^- 
l^g^d  cler]p.  there.    Menzies  v.  Rpdriguesand  others,  1  Price^  92. 

2.  Bill  filed  against  two  partners,  and  one  being  abroad,  the  subpeena 
against  bim  permitted  to  be  served  on  the  partner  here.  Coles  v.  Gurney» 
1  Mad.  187. 

7.  Service  upon  a  servant* 

A  copy  of  subpoena  ad  respond*  left  with  a  servant  of  defendant's  brother, 

(who  was  also  Jkis  partner,  and  a  co-defendant  in  the  suit,)  at  whose  house 

*sucli  servant  acknowledged  that  he  resided,-  will  be  good  service,  although 

the  party  be  out  of  the  kmgdom  at  the  time.     Birdwood  v.  Hart,  3  Price,  176. 

:    ,. ,         ..     ,8.  Service  up^  defindanfs  wife. 
•  v.Deliveripsihe  foody  of  the  sulpoena  t^o  the  defendant^  wife,  at  his  dwelling, 
bouse^  vhicn  she  threw  down,  and.  the  solicitor  afterwards  thrust  under  the 
datTf  jidd  (o  be  good.service  oisubpoena^  to  sbew  cause  against  a  decree. 
Lander  v.Whitmore,  Dick.  596. 

9.  Contempt  upon  the  service  of 

r  ;1#  Ordered,  that  a  defendant  stand  committed,  unless  cause,  for  ill-treating 
the  perspn  serving  him  with  a  subpoena^  and  that  leaving  the  order  at  His 
house  should  be.  good  service.     Williams  v.  Johns,  Dick.  477. 

2.  Defendant  ordered  to  be  committed  for  a  contempt,  unless  cause    or 
pertQnali^ojticcK,  Van.  Vf  Price,  Dick.  91.  , 

w.  Pf  It  jfijBL  foetal  rule^  that  parties  must  clear  their  contempt,  before  they 

can  be  heard.    9  Ves.  173. 

•  *     • 

*  4.'  To\Ach.« 
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J^  :T<Miehuig;j«hich,  ioterrpg^^oqeg  jxril^.be  ^xhjbi^d.    jM^ayor  pf  Lq^oa 
3.'BiitaQopj#f  them  wiU.be  jrefw^.   .WelqhC.ppper  Cqmpunjrv^J^Qpi^e, 

10.  To  amended  bill. 

1.  SMbpeena  not  necessary  to  an  amended  bill.   .Skeffington  t.  -, 

'4Vei,66.;  Angeratein  v.  Clarke,  1  Yes.  jun.250. 

S.  And  therefore  where  a  bill  is  amended,  and.  the  plaintiff  amends  the 
^efendaof  »  copy  of  the  bill,  there  la  no  occasion  to  serve  the  defendant  with 
t  ttbpeena  to  answer-  the  amendment,  to  put  the  matter  in  issue.  .  Hail  v. 
Camp,  Did^  108. 

5.  Defendant  in  contempt  under  an  ordec  for  a  messenger,  putting  in  an 
aniver,  to  which  exceptions  were  allowed,  plaintiff,  not.  having  accepted 
ooiti,  ouy  inmiediately  proceed  upon  the  pld  propess  without  subposna^  or 
.MKkefor.abetter  annw.er,  but,  if  in  custody,  the  proceiss discharged  pend- 
iog  the  xeference  by  tender  of  costs.  Boelim  v.  De  Taste't,  1  Ves.  & 
^^10.32^.;  Coulson  v^  Graham,  Ibid.  S31. ;  Bromfield  v.  Chichester, 
Diek,579. 

3.  Letter  missive. 

1.  Wbai  peers  are  entitled  fo. 

"Theiiglit  to  the  lettermissive  by  copy  pf.the  bill,,  i^  privilege  of  peerage, 
Mt  of  .pariiament;  .attaching  therefore  to  all  3Qptiich  andf  Jri^.  pj&eirs. 
lojioctioo,  therefore,  or  other  process,  not  so  accompai^ed, ,  ifr.  ,ii^e^ectUfi^* 
Utd  fiGlimgCoun  v.  Earl  of  Portmore,  1  Yes.  &  Be^Ai*  4id; 

2.  As  to  the  place  of  residence. 

Question,  whether  a  peer  whp  lived  in  the  country,  and.  was  there  at  the 

time  of  being  aerved  with  a  letter  missive,  and  a  su^oena  to  appear  to  the 

fbintilTs .  bill,  both  houses  of  parliament  being  at  that  time  convened  and 

sttembied,  should  be  considered  to  be  in  town.     Lord  chancellor  wias  of 

.sainipo,  that  hersliould.     Attorney-general  v.  Earl  of  Stamford^  Dick.  Y^. 

4..  Attachment 
1.  As  to  the  affidavits. 
1.  Farmerly.ailidavits  might  b?  filed  before  jthe  return  o(  fm.att|u:bn|pnt. 
bdl V.Ward,  Dick 76. 

%  Tet,  ID  future,  this  practice  of  issuing  an  attaqhmeut,  vithqut.an^- 
dtfitprevioualy  fil^r  in  opposition  to  orders  of  the  cpurt,^  will  be  corrected. 
Brooa  head  t.  Smith,  8  Ves.  357. 

2.  On  the  service  of  subpoena  in  l^cptlqnd. 

1.  Service  of  a  eubpama  to  appear  on  the  defendant  in  ^Sc^tland,  being  put 
si  the  jorisdiction  of  the  court,  the  propriety  of  issuing'  an  attachna.?nt 
dflobted,  though  thought  by  the  master  of  the  rolls. and  most  of  the  practi- 
cioocn.tQ  be  regular.     Bourke  v.  Lord  Macdonald,  !picki'587. 

1  And  so  determined.    Shaw  v.  Lindsayi  18  Yes.  496.' ' 

3.  On  the  service  of  subpoena. abroad, 
Attaofament  may  issue  on  a  subpoena  served  <  abroad. .  Scot(  yirHpKgh, 
iB.C.C.'21S. 

4.  CompuiatioH  of  time  tMih  respect  to  its  return. 
Attadment  retamable  within  eight  days  after  the  purification.  » The  eight 
dip vcMi  «igfat  entire  days.    Mootham  v«  Waakett,  l.Mer»243. 

5.  Further  proceu  on  the  return  qfcepi  corpus. 
1.  After  eepi  corpus  returned,  the  plaintiff  cannot  move  that  the  sheriff 
Mf  bring  in  the  body,  but  only  for  a  messengery  an4  afterwards  foi  a  ser- 
iMBt  at  aoM.    Wilkinion  v.  Belsher,  2  B.  C.  C.  181 . 

>M  2  2t  And 
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2.  And  therefore  held,  that  where  a  defendant  residing  in  the  county 
palatine  of  Lancaster  was  attached  for  want  of  an  answer,  and  'cepi  corpus 
"was  returned  by  the  sheriff;  the  next  proceeding  is  to  move  for  a  messenger 
upon  the  rettmi  of  cepi  corpus,  and  afterwards  for  a  sequestration.  Holme 
V.  Cardwell,  3  Mad.  114. 

S.  So  t>B  B  return,  to  an  attachment  for  want  of  appearance^  **cepi  corpus,*' 
but  from  illness  and  infirmity  ahe  could  not  be  removed;  a  messenger  was 
ordered.    Miles  v.  Lingham,  7  Ves.  230. 

'  4.  A  defendant  having  filed  an  answer  and  demurrer  after  a  cepi  corpus 
returned,  on  an  attachment  for  not  answering,  an  order  for  a  messenger  ob- 
tained before  the  demurrer  and  answer  (of  which  the  plaintiffs  had  bespoken 
anoflBce  copy)  had  been  taken, off  the  file,  discharged  with  costs.  Curzon  v. 
De  la  Zouch,  Swanst.  189. 

6.  Priority  bettoeen  attachment  and  answer. 
If  an  answer  is  put  in  the  same  day  on  which  an  attachment  for  want  of  an 
answer  issues,  the  attachment  has  precedence.  Stephens  v.  Neale,  1  Mad.  551. 

7 •  Discharge  Jroth  custodtf  on  putting  in  anstoer. 

1.  Defendant  in  court  discharged  on  putting  in  answer,  and  depositing  a 
•sum  for  costs,  subject  to  taxation.    Broughton  v.  Martyn,  4  B.  C*  C.296. 

2.  The  defendant  is  in  custody  for  contempt  in  not  putting  in  a  better  an- 
"8wer ;  having  put  in  an  answer,  he  applied  to  be  aischarged ;  which  was 
ordered,  no  exception  having  been  taken  to  the  second  answer.  Dupont  t. 
Ward,  Dick.  133. 

3.  So  notwithstanding  exceptions.    Wallop  v.  Brown,  4  B.C.  0.212. 

4.  So  without  waiting  for  the  report,  that  it  is  sufficient.     16  Ves.  478. 

5.  And  prisoner  cannot  be  detained  till  further  answer,  though  exceptions 
.allowjed.     Wallop  v.  Brown,  4  B.C. C. 323. 

6.  Defendant  m  custody  under  an  attachment,  and  a  mesenger  ordered, 
.discharged  on  putting  in  his  answer;  but  on  exceptions  allowed  the  plaintiff, 
not  having  accepted  the  costs,  resumes  the  process  where  it  stopped :  if 

\costs  were  accepted,  lie  begins  again.  Hill  v.  Turner,  2  Ves.  &  Beam.  372. 

8«  Discharge  Jrom  custody  on  putting  in  examination* 

Defendant  in  custody  for  want  of  his  examination,  discharged  immediately 
'dn  putting  It  in;  but. if  on  reference  it  proves  insufficient,  the  plaintiff,  not 
havmg  accepted  the  costs,  may  proceed  from  the  last  process.    Bonus  ▼. 
•  Flack,  18.  Ves.  jun.  287. 

3m  Discharge  of,  hy  obtaining  order  for  time. 

Attachment  npt  discharged,  though  order  for  time  had  been  ol>tained. 
'Service  of  a  copy  of  the 'order  not  being  good  service,  unless  the  production 
of  the  original  is  dispensed  with  by  the  opposite  party.    Wallis  v.  Glynn, 
Cooper,  282. 

10.  Discharge  Jrom  custody  under  an  insolvent  act. 

Discharge  by  habeas  corpus  from  commitment  under  an  attachment  for 
breach  of  a  wnt  of  execution  of  a  decree  for  payment  of  money  on  account 
of  a  devastavit,  as  executor,  committed  before,  though  not  ascertained  by 
the  report,  or  decreed  to  be  paid,  till  after  the  time  fixed  by  an  insolvent 
act,  of  which  the  party  had  taken  the  benefit.  Wheldale  v.  Wheldale, 
16  Ves.  376. 

11.  Qficer*s  duty  on  a  conditional  order  of  discharge  Jrom  custody. 
Upon  an  order  that  a  defendant  should  be  released  from  the  Fleet,  on  pay* 
ing  the  costs  of  his  contempt,  or  a  tender  of  die  same,  the  warden  of  the 
Fleet  must  release  liim,  on  an  affidavit  of  a  tender  of  the  costs.     Anon. 
1  Mad.  109. 

12.  For  xoant  or  insufficteficy  qfansivoer. 
1.  Defendaati  until  a  fourth  insufficient  answer,  is  entitled  to  be  discharged. 
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frnoHtody  for  the  ooDtempt,  immediately  on  putting  in  a  further  answer, 
whiioQt  waiting  the  report  upon  the  reference  of  the  exceptions,  though  the 
coiCshaTe  not  been  accepted.     Bailey  v.  Bailey,  11  Ves.  151. 

3.  A  defendant  in  contempt  for  not  putting  m  his  answer,  may  be  brought 
Dp  OD  any  day  in  term.    Wilson  t.  Bott,  1  Price,  62. 

13.  For  non-payment  of  money. 

1.  After  an  order  upon  a  party  in  the  caose  for  pajrment  ot  money,  the 
proper  course  is  an  attachment ;  and  upon  the  return  to  that,  an  order  for 
commttmcnt.     Bowes  v.  Lord  Strathmore,  12  Ves.  325« 

2.  Court  refused  to  commit  a  prisoner  for  non-payment  of  the  money,  as- 
a  doie  prisoner,  for  a  further  contempt.     Call  v.  Mortimer,  4  B.  C.  C.  89. 

14.  For  non-performance  qfa»artL    ' 

Where  there  is  a  non-performance  of  an  award,  the  proper  motion  is,  that 
tbe  party  stand  committed,  and  the  service  must  be  personal*  Knox  ▼% 
Smmonds,  S  B.  C.  C.  358. 

5.  Commission  of  rebellion. 
1.  Bail  thereon, 

Comniiasiooers  on  a  commission  of  rebellioq,  have  it  in  their  dbcretion  to 
tike  bail  of  a  person  for  not  performing  a  decree  Inglet  v^  Vaughani  Dick.. 
7.;  1  Carey,  261. 

2.  Out  of  the  ordinary  course* 

A  defendant,  against  whom  the  serjeant  at  arms  was  ordered  to  go,  for  not 
prodactng  deeds  pursuant  to  a  decree,  being  a  lodger,  and  keeping  himsel£ 
locked  up,  except  on  a  Sunday,  so  that  the  aeijeant  at  arms  could  not  exe- 
cute his  warrant,  and  the  plaintiff  being,  as.it  was  supposed,  without  remedy, 
api^ied  by  motion  that  a  commission  of  rebellion  might  issue  to  commis- 
■ooeii,  who  can  break  locks,  &c. ;  but  it  wa&  denied,  it  being  a  writ,  whidh. 
if  warranted,  issues  of  course.    Edwards  v.  Pool,  Dick.  693. 

6.  Serjeant  at  arms. 

1.  Revival  of,  after  sequestration.. 

Goods  sequestered,  being  insufficient  to  answer  a  duty  decreed,  the  ser^ 
jeant  at  arms  revived.    Barnesby  v.  Fowel,  Dick.  130. ;  Hopkins  v.  Adcocks, 

ia.4«s. 

2.  Contempt  in  relation  to. 

Commitment  for  a  contempt  in  assaulting  a  deputy-messenger  of  the  court 
a  discharge  of  duty.     Eliot  v.  Halmarack,  1  Mer.  302. 

3.  For  insufficient  anstver,,  ^ 

1.  Order  for  a  messenger  for  want  of  an  answer,  defendant  put  in  an  an* 
fver  which  was  reported  insufficient.  This  being  as  no  answer,  'the  messen- 
ger was  ordered  to  proceed  to  execute  the  former  orden  East  India  Com* 
pany  ▼.  Dacres,  1  Cox,  843. 

2.  An  order  was  made,  that  defendant  should,  within  four  days,  put  in  an 
SBswer  to  interrogatories,  or,  in  default,  a  serjeant  at  arms  to  go  against  him. 
He  pot  in  an  insufficient  answer,  and,  upon  motion,  the  segeant  at  arms* 
vas  directed  to  take  hinu    Weston  v.  Jay,  1  Mad.  527. 

4.  For  toant  of  farther  answer. 

After  process  to  a  serjeant  at  arms  issued,  but  not  executed,  answer  and 
exceptions  submitted  to  by  a  note  between  the  clerks  in  court,  but  no 
6fihcr  snswer  being  put  in,  the  seijeant  at  arms  ordered  to  go.»  Waters  v. 
Tsgrfar,  16  Vet.  417. 

5.  Under  an  order  to  bring  in  papers  he/ore  the  master. 

Serjeaot  at  anna  not  granted  under  a  four*day  order  to.  bring  in  books,  /be. 

M  S  before 
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before  the  master;  dtitU  made  absolute  by  a  subsequent  of^ruptfti«tb«ti«0:>* 
Wr's'  dertl6cate,  of  the  same  date.    Carleton  ▼.  Smith,  14  'V^.  180; 

6.  Against  one  secreting  himself  from  messenger, 
Serjeant  at  arms  sent  after  a  defendant,  who  secreted  himself  from  the 
messenger.     Sambroke  v.  Ekins,  Dick.  68. 

7*  Sequestration. 

1.  Grounds  of* 

Defendant  in  contempt  for  not  producing  deeds ;  sequestratimi'  agotost 
him.    Trigg  v.  Trigg,  Dick.  326. 

2;  Form  of  order  for. 

Copy  of  order  of  sequestration.    Pope  v.  Ward,  1  Cox,  194f. 

9.  Amendment  of  order  for. 

Mistake,  in  title  of  order  for  sequestration  by  omission  of  the  words  '**  aif  d 
others,"  allowed  to  be  rectified  by  amendment,  inserting  the  words  omitted. 
Lowten  v.  Colchester,  2  Mer.  395. 

4.  Amendment  of, 

'  S'equestration  made  out  following  the  title  of  the  order  for  the  seijeant  at 
arms,  and  the  commission  of  rebellion,  the  titles  of  which  were  misUkken  ; 
the  mistake  ordered  to  be  rectified.    Bennet  v.  Button,  Dick.  135. 

5.  After  a  single  distringas- 

•OiPder  of  eiiequestration  made  itpon  the  return  to  a  single  distringas^  issued 
under  a  decree  for  paftn^tt  of  costs.  Such  aa  order  is  only  anr  order  nut 
in  the  first  instance.  Lowten  v.  Mayor  of  Colchester,  3  Mer.  543.  Form 
of  distringas  regutwr ;  bertig  to  appear  and  answer  contempt  merely ;  (not 
ad  comparendum  et  solvtndum)  but  the  cause  for  which  it  issued  being  speci- 
fied by  itidorsenieni.    Ibid.    Return  **  issues,  iOf."  also  regditr.    Ibia. 

6.  Services  relative  to, 

1.  An  order  niiri,  for  sequestration  against  a  privileged  person,  may  be 
served  on  the  clerk  in  tbiirt  of  the  defendant.  Smallbrook  v.  Lord  Donegal, 
8  Anst.  647. 

2.  Service  of  an  order  of  s^uestration,  nisi^  upon  the  clerk  in  court, 

food ;  the  plaintiff  having  tried  m  vain  to  serve  it  personally.    Marquis  of* 
«othian  v.  Garforth,  5  Ves.  113. 

3.  But  in  ordinary  cases,  service  of  a  writ  of  execution  upon  the  clerk  in 
court,  will  not  be  good.     Ellison  v.  Pickering,  8  Ves.  319. 

4.  An  order  having  been  made  against  th^  defendant  for  a  sequestration 
for  non-performance  of  the  decr.ce,  an  applicatioh  was  made  to  discharge 
the  order  for  irregularity^  the  defendant  by  his  affidavit  positively  denying 
that  he  had  been  served  with  the  order  nisi.  The  court  would  not  discharge 
the  order,  but  stayed  the  sequestration  for  a  fortnight,  to  give  the  defendant 
an  opportunity  of  complying  with  the  directions  of  the  decree,  by  executing 
certain  deeds,  &c.    ShuttleWorth  v.  Lbrd  Lonsdale,  2  Cox,  47* 

?.  Against  ckoses  in  attion. 

1.  Once  it  ikras  a  gu^re,  ilfhet)^er  a  cblirt  df  eqaity  will  give  any  relief  to 
a  judgment-creditor  as  against  the  money  of  the  debtor  in  the  public  funda. 
Dundas  v.  Dutens,  2  Cox,  235. 

2.  But  it  is  now  settled  tliat  it  will  not.  McCarthy  v.  Goold,  1  B.  &  B. 
387.  390. 

3.  So  dividends  of  bank  stock,  being  choses  in  action,  cannot  be  seques- 
tered.   Ibid.  387. 

4.  Hence  the  rule,  that  stock  is  not  liable  to  the  pa3rment  of  debts  dufin^ 
the  life  of  the  )pi^j>rfet6^,  !ti  any  wiy,  eJtt^pt  iitkiir  tL  ciAnmislShm  of  bank<^ 
ru^tcy.    15  Ves.  577. 

5.  Or 
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5L  Or  by  his  own  specific  charge* 

6.  Though  standing  iof  a  trustee's  name.     Grogan  v.  Cooke,  2  Ball  & 
Btttty,  2SS. 

7.  And  debts  are  in  the  same  predicament.    Ibid. 

8.  Difference  in  the  effect  of  a  sequestration,  between  rents  payable  by 
tenanti,  and  funded  property.    1  B.&B.  390. 

8.  Against  a  pension  or  salary* 

1.  Sequestration  lies  against  a  pension  to  A.  and  his  assigns,  payable  at 
tbe  treasury,  when  in  the  hands  of  the  assignee.  McCarthy  v.  Goold,  i  &ali 
k  Bestty,  387. 

%  But,  a  salptfy  to  an  equerry  to  one  of  the  royal  family,  m  not  a  subject 
ofteqaestration.    Fenton  v.  Lowther,  1  Cox,  315. 

9.  Againsi  an  equity  of  redemption* 

An  equity  of  redeinption  cannot  be  taken  in  execution,  under  the  statute 
of  frauds*    Lyster  v.  Dolland,  S  B.  C.  C.  478. ;  1  Ves.  juo.  431. 

10.  Against  trust-money. 

Money  in  the  hands  of  a  trustee  cannot  be  affected  by  legal  execution, 
Mr  can  equity  interfere.     CailJand  t.  Estwick,  2  Anst.  381. 

11.  Execution  off  on  mesne  process,  or  on  decree  pro  con/esso» 

1.  Goods  sequestered  on  mesne  process,  cannot  be  sold.  Hales  ▼.  Shaflo, 
SB.aC.72.;  2  Cox,  224.;  1  Ves.  fun.  86.;  Knight  v.  Young,  2  V.  &  B. 
M. 

2.  Otherwise  than  to  pay  the  costs  of  the  contempt  to  be  taxed.  Hales  ▼• 
Sbsfto,  Dick.  711. 

S.  BUI  stating  a  sequestration  for  want  of  an  answer,  prayed  a  discovery 
tod  sccoont  of  all  money  or  other  property  of  the  defenaant  in  the  oriffinal 
cme  in  the  hand  of  the  defendants,  who  were  bankers,  at  the  time  of  ser- 
vice of  the  sequestration,  or  since.  Upon  demurrer  as  to  the  money,  and 
iBiwer  as  to  the  rest  of  the  bill,  the  lord  chancellor  determined  against  thd 
demorrer  upon  the  form,  considering  it  overruled  by  the  answer,  and  would 
sot  in  that  stage  of  the  cause  decide  the  two  poilits :  1st,  whether  a  seques- 
tndon  upon  mesne  process  can  be  executed  farther  than  to  pay  the  ex^ 
peaces  t  2dly,  whether  a  chose  in  action  is  liable  to  sequestration.  Sim- 
Bonds  T.  Lord  Kinnaird,  4  Ves.  735. 

4.  When  it  is  for  non-payment  of  money,  the  sequestrators  may  be  order- 
edtosell.     Cavil  v.  Smith,  3  B.  C.  C.  362.  ^ 

5.  And  the  court  will  sell  perishable  commodities,  rents  paid  in  kind^  or 
^  natural  produce  of  a  farm,  under  a  sequestration.    S  Yes.  23. 

6.  Hence,  generally  speaking,  the  executing  of  a  sequestration  on  mesne 
process  is  improper ;  ana  this»  though  the  bill  were  decreed  to  be  taken  pro 
tBufuso,  and  the  sequestrators  decreed  to  account ;  costs  were  reserved  ' 
geaoaUy.    Headier  v.  Waternum,  Dick.  335. ;  Vaughan  v.  Williams,  Dick^ 
554. 

7.  Bfll  for  an  account  taken  pro  confesso  against  surviving  executor 
ad  devisee  io  trust ;  and  leasehold  estates  taken  under  a  seqiiestratTon  tot 
vBDt  of  an  answer:  the  court  would  taot'drder  the  sequestrators  to  seU ;  but 
directed  them  to  ftpply  the  profits.  The  court  also  ordered  the  dividends 
of  nooey  in  the  bitnk  on  the  testator's  account,  to  be  paid  under  the  will  f  tei 
coald  not  order  the  bank  to  transfer  before  the '  act  36  Geo.  3.  c.  90w 
8hsw  ▼.  Wright,  3  Ves.  22.  ..      :    r    - 

1$2.  Motion  for  stde  under.  , 

Motion  to  sell  furniture  undir'  a  seduestfatlon  for  not  performing  the  de-» 
cne,  most  be  on  soticcf. '  NitcheU  V.  Draperi  9  Ves.  208.    •-  •  • 

'   '         ^     -'  -       M^^  —        *  '   •  -'•  13.  Sale 
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13.  Sale  qf  leasehold  under > 
Sequestrators  ordered  to  sell  a  leasehold  estate.     Sutton  v.  Stone,  Dick. 
107. 

14.  Autlhoriiy  qf  commissioners  under^  to  break  doors. 

It  appears  that  commissioners  under  a  writ  of  sequestration  have  autho- 
rity to  breaic  open  doors  in  discharge  of  their  office,  by  comparison  with 
the  proceeding  under  a  commission  of  rebellion.  Lowten  v.  Colchestar, 
2  Mer.  395. 

15.  Authority  qf  commissioners  under y  to  seize  papers* 

Qjuceret  as  to  the  authority  of  commissioners,  under  a  warrant  of  sequca- 
tration,  to  seize  books  and  papers,  &c.  belonging  to  a  corporation.    IbicL 

16.  Attornment  to  sequestrators. 

1.  Tenants  ordered  to  attorn  to  sequestrators  under  a  sequestration  for  a 
a  duty.    Wood  v.  Adams,  Dick.  576. 

2.  Tenants  ordered  to  attorn  to  sequestrators  in  mesne  process ;  but  which 
his  lordship  aft^wards  would  not  enforce.     Rowley  v.  Ridley,  Dick.  622. 

17.  Lease  by  sequestrators^ 
Applications  to  empower  sequestrators  iq  mesne  process  to  griuit  leases, 
refused.    Bray  v.  Hooker,  Dick.  6S8. 

18.  AUotoance  to  sequestrators. 

Exceptions  taken  by  sequestrators ;  for  that  the  master  had  not  allowed 
them  6s.  Sd.  a  day.  They  were  allowed  one  shilling  a  day  each.  Prentice 
Y.  Prentice,  Dick.  388. 

19.  Contempt  in  relation  to. 

'  Contempt  to  disturb  sequestrators  in  possession.  If  the  sequestration  is 
executed,  a  judgment-creditor,  though  prior,  can  only  claim'  to  be  examined 
pro  inieresse  suo  :  if  not  executed^  he  may  take  execution.    9  Ves.  336* 

20.  Discharge  qfr  in  part. 

Where  sequestration  as  to  real  estate  was  dischargedy  but  not  as  to  per- 
sonal estate.    Hyde  ▼.  Greenhill,  Dick.  106. 

21.  Discharge  qf  by  appointing  a  recein^. 

Appointment  of  a  receiver  in  the  place  of  the  sequestrator's,  discharges  the 
sequestration.     Shaw  v.  Wright,  3  Ves.  22.      ' 

22.  Abatement  qf  by  plaintiff^s  death. 

Sequestration  against  a  defendant  on  mesne  process,  abates  on  the  death 
of  the  plaintiff,  but  is  revived  with  the  auit.    Hyde  v.  Forster,  Dick.  132. 

23.  Against  a  stranger. 

A  receiver  having  been  appointed,  with  the  usual  directions  for  the  ten- 
ants to  attorn,  and  a  tenant  having  been  served  with  a  writ  of  execution  o€ 
the  order,  and  arrested  upon  an  attachment,  and  turned  over  to  the  Fleet, 
sequestration  refused.    Attorney-general  v.  Tancred,  Dick.  798. 

24<.  Against  a  prisoner, 

.  1.  Sequestration  for  not  performing  the  decree  upon  the  return  to  an 
attachment,  that  the  defendant  was  in  custody  of  the  warden  of  the  Fleet. 
Errington  v.  Ward,  8  Ves.  314. 

2.  But  it  only  goes,  where  the  defendant  is  in  custody  of  the  warden  of 
the  Fleet,  not  where  of  a  sheriff.    Markham  v.  Wilkinson,  2  Anst.  579. 

25.  Against  a  peer  or  member. 

A  sequestration  nut  against  a  peer,  or  member  of  parliament,  for  w^xxt 
•f  htt  answer ;  if  he  answer,  and  the  answer  be  reported  fnsidficient,  the 

plaintiir 
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^nrtiff  must  iiiof«  again  for  a  seqtiestration  nisi.     Rashleigh  y.  BuUer, 
DicLl52. 

26.  For  toant  of  an  annoer. 

Sequestration  for  want  of  answer  to  be  obtained  only  upon  an  order  nisif 
DOC  afafiolute  in  the  first  instance.    Berfial  y.  Marquis  of  Donegal,  11  Ves.  49. 

27*  Againii  an  officer  of  the  court. 

Hie  reasons  for  suing  out  sequestration  against  a  defendant,  who  is  one 
of  the  sworn  derks  of  the  court,  for  pot  putting  in  his  ansm  er,  instead  of 
applying  first,  as  was  formerly  the  practice,  for  an  order  to  suspend  him. 
Corbyn  y.  Birch,  Dick.  635. 

8.  Distringas. 

Subpcna  to  compel  relators  to  pay  a  sum  of  money,  on  non-payment,  a 
diitri^as  issued.    Attorney-general  y.  Waters,  Dick.  73. 

9.  Commitment  for  contempt. 

1.  For  the  purpose  of  commitment  under  a  short  order  to  pay  money,  the 
penoo  senring  the  order  must  haye  authority  to  receiye  the  money.  Wil- 
kins  ▼.  Steyens,  19  Ves.  117. 

%  The  practice  of  personal  senrice,  as  a  foundation  for  process  of  con- 
teapt,  di^naed  with  under  circumstances ;  a  party  declaring,  he  would  not 
execute  an  order,  and  absconding  to  ayoid  it.  De  Manneville  y.  De  Man« 
sefitte,  12  Yes.  203. 

3.  Motion  to  commit  upon  a  fourth  insufficient  answer,  refused ;  the  plain- 
tiff not  haying  a  report  of  the  insufficiency  of  such  fourth  answer,  though  the 
Pendant  had  filed  a  fifth  answer.    Const  y.  Ebers,  Cooper,  262. 

4.  Master  baying  made  his  report  of  what  was  due  irotn  tenant  for  rent, 
OB  affidavit  of  sendee  of  the  report,  and  of  demand,  and  non-payment  of  the 
reot;  tenant  ordered  to  stand  committed.    Manly  y.  Eyton,  Dick.  183. 

5.  Defendant  in  contempt  ordered  to  be  committed ;  but  not  being  to  be 
found,  a  sequestration  issued ;  the  sequestrators  haying  returned  nuUa  bona 
fterty  wa^  giyen  to  execute  the  warrant  of  commitment.  Deardan  y.  Halsey, 
Dick.  31. 

&  Commitment  for  breabh  of  franchise.    Ex  parte  Carpenter,  Dick.  334. 
7.  The  court  will  commit  a  party  guilty  of  an  act  of  yiolence  in  the  re- 
giiter's  office,  as  a  contempt.    Ex  parte  Burrows,  8  Ves.  535. 

10.  Habeas  Corpus. 

1.  Tojbund  an  attachment. 

Order  that  defendant,  a  prisoner  in  Newgate,  under  sentence  for  forgery, 
beng  brought  up  for  want  of  answer,  should  be  turned  oyer  to  the  l^eet, 
and  then  carried  back  to'Newgate,  with  his  cause.  Moss  y.  Brown,  1  Vei. 
*Besni.78. 

2.  Tojbund  a  sequestration. 

1.  A  par^  to  a  suit  in  contempt  and  in  custody,  must  be  turned  oyer  to 
tke  prison  of  the  Fleet,  before  a  sequestration  can  issue  against  hikn.  Kinsey 
T.Ysidley,  Dick.  265.  . 

2.  A  defendant,  a  prisoner  in  the  king's  bench  prison,  under  a  criminal 
prosecution,  brought  up  by  habeas  corpus,  and  turned  oyer  to  the  prison  of 
tile  Fleet,  pro  form&,  (to  ground  an  order  for  a  sequestration),  and  from 
tbcnce  carried  back  to  the  king's  bench,  with  his  cause ;  and  immediiitely 
t  Mqncstration  moyed  for  and  granted.  Bowes  y.  Countess  of  Strathmore, 
DicL711. 

3.  To  charge  a  prisoner^  in  execution  Jbr  a  crimCf  mth  a  contempt* 

1.  A  par^  being  in  Newgate,  under  a  criminal  sentence,  cannot  be  brought 
op  oader  a  writ  in  mesne  process  for  the  purpose  of  charging  him ;  the  leay- 
ij^  of  sndi  writ  with  the  sheriff  sufficiently  cnarging  him.  Johnson  y.  Aylett 

lwjc.65o« 
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%  Defendant  in  oonfinfment  under  sentpu^e  for  felony,  cannot  fa^e  brought, 
up  by  habeas  cormu^  upon  an  attachment  for  want  of  an  answer.  Ilogers  ▼, 
Kirkpatrick,  S  Yes.  471.  573* 

.  3*  Defendant,  in  Newgate,  under  a  criminal  sentence,  hanng  been  brought 
up  by  habeas  corpus^  for  not  putting  in  his  answer,  and  remanded  to  New- 
gate ;  as  to  the  farther  proceeding,  quisre,  Lloyd  v*  Passingham,  15  Ves* 
179. 

4*  For  a  party  cotnmittedjbr  marrying  a  ward  of  court, 

A  piisoner  in  the  Marshalsea  for  debt,  being  ordered  to  stand  conunitted 
for  marrying  a  ward  of  the  court,  an  habeas  corpus  cum  eausis  issued,  di- 
rected to  the  marshal  to  brjng  Jiiin  to  the  bar  of  the  court.  Brandon  v. 
Knight,  Dick.  160. 

5.  Officer* s  duty  on  receiving  the  writp 

Habeas  corpus  directed  to  high  bailiff  of  West  Riding  of  Yorkshire  to  bring 
defendant  into  court  to  answer  his  contempt ;  after  receiving  such  writ,  the 
high  bailiff  discha^es  defendant  under  an  insolvent  act.  High  bailiff  guilty 
of  a  contempt.    ICendal  v.  Baron,  Dick.  89. 

1 1.  Taking  bill  pro  confesso* 
1.  Whether  cause  must  be  set  down  in  order  to* 

Where  there  is  only  one  defendant,  after  all  the  process  of  contempt  for 
want  of  an  answer,  the  bill  may  be  ordered  to  be  taken  pro  con/wo  upoa 
motion.    Seagrave  v.  Edwards,  3  Ves.  372. 

2.  Removal  (^f  defendant  to  the  prison  qfthe  court. 

D^fen^dont  having  been  removed  by  habeas  corpus  from  the  King's  Bench 
lO  the  Fleet  prison,  for  contempt  ip  not  putting  m  his  answer,  and  having 
procured  himself  to  bie  afterwards  re-committed  to  the  King's  Bench*  in 
ordec  to  prevent  an  aUas  pturies ;  ordered,  that  the  bill  should  be  takea 
jiro  corifes^j,  against  him,  in  default  of  his  putting  in  his  answer  by  tfie  (ime 
at  which  an  aUaspluries  plight  have  issued.  Sturges  v.  Brown,  2  Mer.5^1  ; 
Pendergrast  v.  Sauberque,  Dick.  535. 

S.  Affidavit  of  defendants  having  been  in  England* 
The  master  of  the  rolls  refused  to  make  an  order  under  the  statute  of 
5  Geo.  2.  c.  2.  for  the  purpose  of  having  the  bill  taken  pro  confesso^  without 
an  affidavit,  according  to  the  eighth  section,  that  defendant  had  been  in 
England  within  two  years  before  the  subpcena  issued.    Neale  v.  Norrla, 
5  yeA»  1  • ;  Bishop  of  Winchester  v.  Beavor,  5  Ves.  113. 

4*  4^ffidavit  of  defendants  abscondingm 

1.  A  bill  cannot  be  taken  pro  confesso  under  stat.  5  Geo.  2*  c«  15.  without 
an  affidavit  of  the  defendant's  absconding  to  avoid  process.  Short  v.  Downer, 
2  Cox,  84. 

2.  The  defendant  had  left  the  kinffdom  two  years  preceding  the  filing  of 
the  bill ;  upon  an  affidavit  that  the  cfefendant  continued  abroiiS,  as  plaintiff 
believed,  to  elude  justice,  the  defendant  ordered  to  appear  under  5  Geo.  2. 
Mason  v.  Polier,  Dick.  401. 

5.  In  relation  to  stat,  6  Geo*  2. 

1.  Jf  the  suit  abates,  and  the  defendant  (though  a  defendant  in  the  ori- 
ginal cause)  absconds  to  avoid  being  served,  the  stat.  of  5  Geo.  2.  c.  25.  roust 
be  pursued  as  if  he  had  been  a  new  defendant.    James  v.  Dore,  Dick.  63. 

2.  Defendant  served  with  a  subpoena  to  appear;  but  not  appearing,  an 
attachment  issued  against  him  for  nis  contempt,  and  on  his  abscondinff  to 
avoid  being  attached,  the  court  ordered  him  to  appear  by  a  certain  oay^ 
under  th^  act  5.  G(eo.  2.  to  render  process  effectual  against  persons  who 
timcondf  &c.    Gpddard  v.  Pritchard,  Qick.  j$62. 

3.  Defendant  being  outlawedi  motioni  that  be  Inight  appear  yMdn  a  li- 

mited 
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iBilad:ikaeii{Pimt]ieeqiiitj.ofi8tat.5GiB0.2^G.25*m         tfaoiq^  he  had* 
not  been  in  the  kingdom  for  two  yean  before  the  subpoena, .   Clarke  t* 
Wi^t,  2  Yes.  188. 
4^  The  itat.  7  Geo^  2-  c.  14%  enabling  plaintiff'  to  proceed,  when  defcor 


dntnlbie  to  appear^  does  npt  apply  to  defendant  labouring  under  iocooiT. 
petency,  as  idiolcy,  &c.    3  Sch.  &  JLef.  292. 

6.  After  sitiptena  servei* 
Hie  pioceat  directed  by  the  5  Geo.  2*  c  25.  in  order  to  i  the  bill/beine 


token jro  amfisuof  shall  ianie)  notwithstanding  a  tubpcpiui  haa.  been  servecU 
lB.dC.388. 

7*  Or  avoiding  the  service  of  subsequent- process^ 

The  ftat.  of  5  Geo.  2.  for  taking  bills  pro  confesso  against  defendants, 
eHends  as  well  to  casea  where  the  party  has  been  served  with  the  former, 
but  hath  amided  the  subsequent  process,  as  to  cases  where  it  haa  hpen 
imnsisihlf  ta  serve  the  party  witht  any  process  at.  all*  Mawer  v«  Maw.er> 
1  Cox,  lOi. 

^  8»  Bill  tf  revivor, 

!•  Statote  ef  5  Geo.  2.  to  render  procMS  effectual,  &c.  CKtends  to  bilia 
of  revivor.     Attomey-general  v.  Smicii,  Dick.  135. 

%  HtBoty  where  tae  defendant  has  anpeared  to,  and  answered  the  ori^^inal 
M,  if  he  camioc  be  found  to  be  served  with  a  su&pesna  to  answer  the  bill  of 
Rvifer,  platttliff  must  proceed  under  the  act  5  Gee.  2;  to  have  the  bill  taken 
pro  confesso^    Henderson  v.  Meggs,  2  B.  C.  C.  127. 

9.  Supplemental  bill. 

Sapplemental  bill  decreed  to  be  taken  pro  confesso.    Rees  v.  Mansellt 

I>icL293. 

la  Amended  bill. 

1.  B91  having  been  amended,  cannot  be  taken  pro  coti/issOf  as  |o  Ihe 
natter  of  the  amendment.    Bacon  v.  Griffitl^  Dick.  473. 

8.  Though  may  be  taken  jpro  confesso  generally.  Bacon  v.  Griffith, 
4  Yes.  619. 

S.  Whore  the  bill  is  amended  after  answer,  if  the  amendment  bill  is  not 
sanrcred,  the  plaintiff  is  entitled  to  a  decree  that  the  bill  be  taken  pro  con- 
Jmo  genermDy.    Jopling  v.  Stuart,  4  Ves.  619. 

11.  jPot  VH^nt  of  a  better  anstoer. 

BiD  decreed  to  be  taken  ^d  confesso f  upon  a  sequestration,  for  wfmt  of  a 
better  answer,  the  first  havmg,  on  exceptions  to  part  of  it,  been  reported 
Bsofident.    Turner  v.  Turner,  Dick.  816. 

12.  Against  one  of  several  defendants. 

Bin  taken  pro  confissso  against  one  defendant,  and  complete  decree  against 
Ike  odiers.    Earl  of  Litchfield  v.  RoberU,  Dick.  59* 

13.  Against  a  prisoner  in  custody  ft>r  a  crime. 
^The  process  to  obtain  a  decree  pro  confesso,  not  applied  to  a  prisoner  in 
Ifewgaie  under  a  criminal  sentence ;  who,  if  brought  up  by  haoeas  corpus^ 
■Mt  be  remanded  immediately;  and  cannot,  as  in  a  civil  case,  be  turned 
efcr  to  the  Fleet  cum  causd,  subject  to  the  further  process  by  aluts  hobeae 
nrpuSf  &C.    Moss  v.  Brown,  1  Yes.  &  Beam.  306. 

14.  Against  a  member  of  parliament. 
1*  Ifember  of  jparliament  refusing  to  enter  an  appearance,  the  court  ap- 
psiated  a  derk  m  court,  to  enter  an  appearance  for  him  under  s^.45 
Gee.  3.  c  24. 8.  3.    Read  v.  Philijps,  16  Yes*  436. 

2.  The  anthority  to  take  the  bill  pro  confesso,  ajg;aiiist  b  defendant  hf^ying 
Fnrikge  tf  pimBwoity  atandisg  out  process  of  contempti  under  statute 

45  Geo, 
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4f8  Geo.  S.  c  124.  a.  5.9  w^fl  held,  in  this  case,  to  be  confined  to  bilk  for  dis- 
covery onljr.    Jones  y.  Davies,  17  Ves.  jun.  568. 

S.  But  m  this,  the  contrary  was  determined,  and  that  a  bill  against  a 
member  of  parliament,  praying  relief,  may  be  taken  pro  eonfessOf  the  act 
not  being  confined  to  bills  of  discovery  only.    Logan  v.  Grant,  1  Mad.  626. 

15.  Order  foTy  hoto  prevented. 

To  prevent  a  decree,  pro  confessoy  the  defendant  should  have,  not  only 
an  answer  upon. the  file,  but  also  a  receipt  for  the  costs.  The  answer  being 
actually  filed  without  payment  or  tender  of  the  costs,  the  defendant  was  re- 
manded, to  give  an  opportunity  of  moving  to  take  it  off  the  file  for  irregula- 
rity ;  but,  the  plaintiff  having  taken  an  office  copy  of  the  answer,  that  course 
fidJed.    Sidgier  v.  Tyte,  1 1  Ves.  202. 

16.  Order  for ^  Aou;  ducharged* 

1.  After  an  order  that  a  bill  be  taken  pro  eonfetsoy  merely  putting  in  an 
answer  is  not  sufficient  to  set  aside  the  order.  Williams  v.  Thompson, 
2  B.  C.  C.  279. 

2.  Bill  having  been  taken  pro  confesso^  under  the  act,  the  defendant  al- 
lowed to  put  in  his  answer,  and  bring  on  the*  cause  to  be  heard  on  terms. 
Bishop  of  Rochester  v.  Knapp,  Dick.  70. 

8.  tlpon  a  motion  to  discharge  an  order  to  take  the  bill  pro  confesso  on 
payment  of  costs  and  an  offer  to  put  in  an  answer,  the  court  required  to  see 
what  answer  they  proposed  to  put  in.  Whether  the  application  for  leave  to 
answer,  qvuere.     1 1  ves.  77* 

4.  An  order  havine  been  obtained  by  plaintifls,  that  the  clerk  in  court 
might  attend  at  the  hearing  of  the  cause,  with  the  record  of  the  bill,  to 
have  it  taken  pro  con/esso  against  one  of  the  defendants  (the  others  having 
put  in  their  answers,  which  nad  been  replied  to),  this  defendant  afterwards 
put  in  his  answer,  and  thereupon  moved  to  discharge  this  order.  The  court 
would  not  discharge  the  order  on  motion,  but  reserved  the  consideration  of 
the  matter  to  the  hearing.    Williams  v.  Thompson,  1  Cox,  418. 

12k  Taking  informntion  pro  confesso. 

Upon  iniufficiency  qfannoer* 

Information  decreed  to  be  taken /7ro  confesso  upon  two  insufficient  answers* 
Attorney-general  v.  Young,  8  Ves.  209. 

IS.  Course  upon  a  writ  being. improvidently  issued. 

Writ  improvidently  issued,  if  within  the  control  of  the  court  (either  as 
not  having  cone  out  of  the  custody  of  the  officer,  or  as  having  been  re- 
turned) shall  be  quashed ;  if  beyond  its  control,  it  shall  be  supersedcfd.  Lessee 
of  Lawlor  v.  Murray,  1  Sch.  &  Lef.  75. 

III.  proceetiingd  bp  UefttUiant  {iitdtaus  to,  atiO  tge  tnoDe  of 

putting  tn,  hia  tttftixtt* 

1.  Appearance. 
1.  Who  are  bound  to  appear* 
Application  for  an  order  to  direct  the  Attorney -general,  as  such,  to  appear 
to  the  bill,  refused.    Barclay  v.  Russell,  Dick.  729. 

2.  Time  of  appearance. 
'     Order  for  defendant  to  appear  to  bill  under  special  circumstances,  enlai^ed 
for  three  months.    Wilkinson  v.  Coker,  Dick.  74. 

8.  Compulsory. 

Member  of  parliament  refusing  to  enter  an  appeaFanoe;  the  coiut  ap^ 

pcHDted. 
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pointed  a  derk  in  court  to  enter  an  appearance  for  him  under  statute  4S 
Geo.  S.  c  24.  s.  S.   Reed  v.  Philips,  16  Yes.  436.  .  Vide  supra,  2. 11. 

2.  Reference  of  bill  for  scandal  and  ipipertinenc&r 

1.  Who  may  refer. 

A  defendant  to  a  bill,  though  not  served  with  process,  may  appear 
l^ndi,  and  refer  it  for  impertinence..  Fell  ▼.  Christ's  College,  Cambridjre 
2B.C.C.279. 

2.  Nature  of  the  motion  for. 

Motion  of  course  to  refer  a  bill  or  answer  for  impertinence  or  scandal. 
18  Yes.  jun.  223. 

S.  After  an  order  for  time. 

When  a  defendant  has  obtained  an  order  for  time  to  answer,  6e  dannoi 
refer  the  bill  for  impertipence ;  but  scandal  maj  be  referred  at  anj  time. 
Fnrer  t.  Farrer,  Dick.  173. ;  Anon.  1  Ves.  jun.  656» 

3.  Demurrer. 
1.  yime  of  putting  in. 

1.  Demurrer  may  be  filed  any  time  before  process  for  contempt*  East 
lodb  Coopany  ▼.  Henchman,  3  B.  C.  C.  372. 

1  A  demurrer  may  be  put  in  after  the  time  for  answering  it  is  out,  pro- 
vided i  process  of  contempt  has  not  issued  against  the  defendant.  Sowerby 
r.  Wsider,  2  Cox,  268. 

S.  Demurrer  allowed  after  a  sequestration.  Harvey  v.  Matthew,  Dick.  30. 

2.  After  an  order  for  time. 

1.  Defendant  cannot  demur,  having  obtained  an  order  for  time  to  answer 
mdj,    Penn  v.  Lord  Baltimore,  Dick.  273.;  Kenrich  v.  Clayton,  Dick.  685. 

1  And  if  he  does,  the  demurrer  may  be  taken  off  the  file.  Dyson  v.  Ben« 
NO,  Cooper,  110. 

S.  Thoiieh  if  coupled  with  an  answer,  it  could  not,  it  was  considered,  be 
taken  off  the  file ;  but  was  ordered  to  be  expunged  or  overruled.  Taylor 
T.  BfOner,  10  Ves.  444. 

i.  Tet  was  a  demurrer  and  answer  filed  by  a  defendant  attached  for  want 
of  IB  answer,  after  orders  for  time  to  plead,  answer  or  demur,  not  demur- 
ng  slooe,  ordered  to  be  taken  off  the  file.  Curzon  v.  Cecil  B/u-on  de  la 
Zoadi,  Swanst.  185. 

5.  After  time  obtained  to  answer,  a  motion  will  not  be  granted  for  leave 
to  deanr,  unless  under  special  circumstances,  as  surprise ;  merits  only,  not 
htof  i  sufficient  ground  for  the  application.  Bruce  v.  Allen,  1  Mad.  556. ; 
TsTfar  V.  Milner,  10  Yes.  444.  . 

d.  Order  for  time  to  plead,  answer  or  demur,  must  be  on  condition  of  not 
dewffnur  alone ;  and  the  mere  denial  of  combination  is  not  an  answer  within 
tht  coDdation.    10  Ves.  447. 

3.  After  an  attachment  for  xoant  of  ah  anstoer. 

After  an  attachment  for  want  of  an  answer,  the  defendant  can  only  an- 
tver,  not  demur  as  well.    Broughton  v.  Jones,  3  Mad.  42. 

4.  After  nn  injunction  upon  a  dedimus. 

Defendant  to  an  injunction  bilU  having  suffered  the  injunction  to  go  against 
te  OB  a  dcdimust  the  time  for  answering  beine  expired,  although  not  under 
*B  order  for  time,  nor  in  contempt,  quare^  wnether  he  may  demur  alone ; 
nd  it  seems  that  he  cannot  be  flowed  to  do  so.  Edmonds  v.  Savery. 
3Her.d04. 

5.  Allowance  off  to^iovetime. 

It  bciog  agreed  by  both  parties,  that  the  hearing  and  determining  the 

demurrer 
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ktefiitttfef  in  this  ^itte  wodd  take  the  whole  term ;  mad  each\ridenbai^  ^- 
termined  to  carry  it  afterwards  to  the  'hoaae  •of'iords,  .the  loi^  oommis* 
aionen  allowed  the  demurrer,  without  ^Wng  aoj  opinion.  Whittington  v» 
Attomej'generaly '  Dick.  616. 

6.  Reforming  informality  in. 
A  ^demurrer  oTerrnled  for  informality,  but  godd  in  substancp,  taken  off 
the  file,  with  liberty  for  the  defendant  to  demur  again  as  he  ahidl  be  advised, 
on  payment  of  costs.    2  Sch.  &  Lef.  499« 

7«  Withdrawing  of. 

Order  for  defendahts  to  be  at  liberty  to  withdraw  a  demurrer,,  set  down 
to  be  argued  on  payment  of  costs  to  be  uxed.  Downes  v.  the'  East  IddKa 
Company,  6Ves.  586. 

4-.  Plea. 

*  1 . ' After  an.  order  'Jbt  time* 
1.  Plea,  filed  under  an  orde/  for  time  to  answer,  regular.    D^  Minckwitz 
▼.  Eldney,  16  Yes.  355. 

8.  Defendant  in  contempt,  and  being  arrested,  gives  his  bail  bond,  and 
puts  in  a  plea ;  the  plea  is  discharged  for  irregularity.    Newton  v.  Dent, 
*  Dick;2d4. 

2.  To  amended' UU. 

*  !•<  Plea  to  the' whole  of 'an*  amended. bill  after  answer  to  the  fintbiil* 
Gambier  v.  Leheup,  Dick.  44s 

^  2.  Motion  to  takeoff  the  file  for  in^gularitv,  a  plea  to  a  bill  amended 
under  the  usual  order,  after  exceptions  ulowed,  refused ;  as  a  case  for  a 
plea  may  arise  either  from  the  amendments  themselves,  or  from  their  effect 
jupdn  the  original  part  of  the  bill.    Ritchie  v.  Aylwyn,'  15  Yes.  79. 

3.  Amended  bill  is  out  of  court*  by  allowance  of  plea  posterior  to  the  date 
of  Uie  bill ;  otherwise,  if  prior.    1  Ves.  448. 

4.  Original  bill  is  to  be  first  answered ;  but,  if  after  a  crossbill  filed,  i  tbe 
plaintiff  in  the  original  bill  amend  it  in  matters  material^  he  loses  his  priority. 
Long  V.  BiiiYon,  Dick.  82. 

5.  Plaintiff  in  original  bill  loses  his  priority  of  suit,  and  his  >  right  t^iiave 
"an  answer  in  the  original  bill,  before  he  is  called  upon  tO'  ansvuerdie  cross 
'  liiill,  by  amending' the  original  bill,  ^althouffh  sach  amendment  be  ater  the 
'  order  fok*  time  to  answer  crosff  bill,  until 'after  answet  to  original  bill.    John- 
son v«  Freer,  2  Cox,  87  K 

'  6.- The  plaintiff  in  an  original  bill,  by  amending  the*  same  after  aicrosa 

*  l>in  filed^  loses  his  right  to  an  answer  before  he  answers  the  cross  bill ;  but, 

*  in  order  to'  ttay  proceedings  in  the  original  Ml^  until  an  answer  is  put  into 
the  cross  bill,  an  order  must  be  obtained  to  stay  such  proceedings.    Noel  t. 

'  King,  i  Mad.  892. 

8.  Entry  of. 
Plea  must  be  set  down  within  eight  days.  Jbrdon  v.  Sawkins,  8  B.  C.C.'S72. 

•  4.  Setting  doom  qf^  for  argument. 

Every  plea  ought  to  be  set  down  for. argument  by  the  defendant.    Chap. 
'  Bian  y*  jLansdown,  2  Anst.  S5^. 

B.  Defenddnt^i  defaidt  oh  its  being  eaSed  on. 

^Vhere  the  defendant  sets  down  a  plea;  ahd,  upon  its  bein^  called  ob»  doea 

'  ^lot  appear/  the  pl^  will,  upon  affidavit  of  the  plaintiff  having  been  served 

with  an  order  to  set  down  the  plea,  be  overruled ;  and  if  no  such  affidavit  ia 

produced,  the  plea  will  be  struck  out  of  the  paper.    Masareddo  t.  Maidand, 

^  2  Mad.  88. 

•^  6.'  ABamanceof* 

]il:fter  pletf^et  down,  order  obtaiaed  of  i^oanfe  by-plaintiff  t^  aaend  the 

bill. 
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billy  and  senred  on  defendant:  plaintiff  not  appearing  when  the  ptea  diAie 

00  to  be  arguedi  it  was  allowed  of  course,  with  costs.    Jennings'  v  iP^arce, 

1  Yet.  447. 

T.  Found  fahe. 

On  a  plea  found  false,  the  plaintiff  is  entitled  to  a  decree';  and  if  di^ 
corery  is  necessary,  to  examine  defendant  on  interrogatories.  2  Ves:'& 
Beam.  158. 

8.  Reparation  off  after  being  struck  oui- 

Plea  struck  oiit,  refused  to  be  restbred  to  the  paper,  udless  on  an  aiSi- 
dbvit  accountiog  for  the  parly  not  being  prepared.  Mazar^do  r.  'Maitlaad, 
iMsoLSS. 

5.  Answer. 

1.  Defendants  oaih  and  ngnahire. 

1.  Order,  on  plaintiff's  motion,  that  defendant  shall  be  at  libeity'lo  ptit  In 
ha  answer  without  oath'  or  signature,  of  cdui^se^  if  defendant  is  in  this 
coontiy ;  if  abroad,  his  consent  required.  Codner  ▼•  Hei^ey,  18  Yes.  jun.  468. 

2.  Answer  of  a  mere  trustee,  without  interest,  in  a  stat^  of  inoaniacfty, 
not  to  be  taken  without  oath  and  signature.  The  proper  course  is  to  hare'  a 
guaiidian  appointed.    Wilson  ▼.  Grace,  14  Yes.  172. 

3.  tMex  special  circumstances,  and  by  consent;  th^  six  derk  wa^  directed 
to  receiTe  the  answer  to  a  bill  of  foreclosure,  though  not  signed  by  die'de- 
fBodanL  » ▼.  Lake,  6  Yes.  ^71. 

2.  By  peeress  upon  honour. 

Fecftss  answering-  peers  upon  honour,  in  exactly  the  same  situation  as 
saother  defendant  answering  on  oath.  Gilpin  v.  Lady  Southampton,  18  Yes. 
jm.469. 

8.  Counsd's*  signature. 

1.  Answer  (taken  in  town),  not' 'to  be' filed  without  the  ngfiatiireof  coun- 
sel  2V.4B.S58. . 

2.  Tet  where  the  counsers  name  to  an  answer  has  been  forged,  the  court 
win  not  take  the  answer  off  the  file,  if  an  ininocent  plaintiff  is  likely  to  suffer 
bjiL    Boll  ▼.  Griffin,  2  Anst.  563. 

4.  Supplemental. 

1.  Hie  coort  will  not  allow  an  answer  to  be  taken  off  the  file  for  the  pur- 
pose of  amending  a  clerical  ^rror ;  but  will  permit  a  supplemental  answer  to 
De  pot  in.     Ridlev  ▼.  Obee,  Wightw.  32. 

S.  Instances  or.. permitting  and  refusing  amendment  by' siipplemtotal 
losvcr.    I  Yes:  tt  Befam.  150. 

3.  Second  %nswer  may  be  put  in  petiding  exceptions  t6  the  fitvt.  ^-  Ktiox 
T.  Symmoods,  1  Yes.  87. 

ib  And  at  any  time  before  the  order  to  amend;  &c;,  even  tiie  moment  ^ex« 
ccptions  are  taken.     1  Yes.  88. 

5.  In  the  exchequer,  however,  pending  exceptions  to  an  answer,  afur- 
tker  sapwer  cannot  belled  until  tnose  exceptions  are  argued  and  dispos^ 
ot  Such  toider  of  further  answer  is  i^  submission  to  the  exceptions,  and 
^ialancdoo  maj  be  moved  for  after  such  an  offers  as  of  course.  ^  Edwards 
r.  Johason  and  another,  1  Price,  203* 

S.  ^HWeating  ahd  re^Mesting  of^  after  amendment. 

Aa  amendment  in  the  title  of  an  answer  heine  necessary,  viz.  instead  of 

^  ^  dtt  &rther  answer  to  Che  original  amended  biU,*'  intitling  it  ''  the  farther 

<Biir|>r.  to  die  original  bill,  and  the  answer  to  the  amended  bill  (*  the  answer 

•0  sinroed,'  miiK  in  the  case  of  a  peer,  be  again  attested  upon  honour  ;"as 

in 
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ip  the  case  o^  a  common  defendant  it  must  be  re-aworn.    Peacock  t.  the  ' 
Duke  of  Bedford,  1  Yes.  ic  Beam.  186. 

7.  To  amended  bill. 

1.  Where  a  bill  is  amended  after  answer,  bv  adding  a  defendant,  the  ori- 
gtiud  defendant  cannot  answer  the  amended  biilt  nor  have  any  order  for  time 
to  answer.    Gill  v.  Mathews,  3  Anst.  879. 

2.  The  time  allowed  defendant  to  answer  amendments  in  a  bill,  is  eig^t 
days,  or  he  must  within  that  period  apply  for  further  time.  But^  on  a  special 
application,  to  be  allowed  to  answer  an  amended  bill,  even  after  the  plaintiff 
has  replied  and  called  on  defendant  to  join  in  commission,  the  court  will  per« 
.mit  it,  on  condition  of  filing  such  further  answer,  and  joining  in  commisaion 
immediately.    Church  v.  Legeyt,  2  Price,  45. 

S.  Plea.  The  plaintiff  amended  the  bill,  paying  cosU.  The  amended 
bill  not  within  the  general  order  2Sd  January  1794;  and  the  defendwit 
therefore  entitled  to  the  same  time  to  answer  as  upon  an  original  bill. 
Spencer  v.  Bryan,  9  Yes.  231. 

4.  If  an  answer  be  reported  insufficient,  and  the  plaintiff  obtain  an  order 
to  amend,  and  that  the  defendant  may  answer  the  amendments  and  excep- 
tions at  the  same  time,  unless  he  serve  the  order  before  the  defendant 
answers,  the  defendant  may  answer  the  exceptions  only.  Bethuen  v.  Bate- 
man,  Dick  296. 

5.  After  motion  to  amend  the  bill*  and  that  amendments  and  ex- 
ceptions shall  be  answered  together,  if  the  exceptions  are  answered  before 
the  order  is  drawn  up,  it  is  regular.    11  Yes.  578* 

6.  Exceptions  beins  allowed  to  an  answer  in  an  injunction  cause,  plaintiff 
obtained  an  order  toJbe  at  liberty  to  amend,  and  that  the  defendant  might 
answer  the  exceptions  and  amendments  at  the  same  time ;  if  the  answer  to 
die  exceptions  be  filed  any  time  before  the  order  to  amend,  &c.  is  served, 
the  order  must  be  discharged.    Patv  v.  Simpson,  2  Cox,  392. 

7.  Order  for  the  plaintiff  to  amend  his  bill,  amending  the  defendant's  cop^r, 
jmd  requiring  no  farther  answer  from  the  defendant;  which  plaintiff  did 
accordingly ;  the  amendment  is  intissue.    Bagshaw  v.  Batson,  Dick*  113. 

7.  Commission JoTf  by  defendant  in  cuHodtfm 

A  motion  may  be  made,  without  consent,  by  a  defendant  in  custody,  upon 
an  attachment  tot  want  of  an  answer,  for  a  commission  to  take  his  answer, 
&c.    Afainwaring  v.  Wilding,  3  Mad.  41. 

8.  Messengers  oath* 

Answer  taken  by  commission  abroad,  ordered  to  be  filed  without  th« 
usual  oath  of  the  messenger,  under  the  circumstances  that  it  had  beea 
opened  by  the  defendant's  solicitor,  and  afterwards,  read  in  the  presence  of 
the  plaintiff,  upon  affidavits  of  the  messenger,  &c.  identifying  it,  and  ac- 
counting for  its  being  opened,  as  the  effect  of  accident :  the  farther  irregu- 
larity l^g  cured  by  the  consent.    Cox  v.  Newman,  2  Yes.  &  Beanu  168. 

9.  Time  of. 

In  a  bill  against  executors,  the  plaintiff  having  stated  two  promissonr  notes 
of  the  same  date,  one  for  15,000/.  sterling,  the  oUier  for  15,000/.  French  loula, 

S>en  by  the  testator  for  securing  a  sum  of  15,900/.  on  an  affidavit  by  one  of 
e  executors,  that  he  had  inspected  the  first  note,  and  observed  on  the  face 
of  it  circumstances  tending  to  impeach  its  authenticity ;  that  he  was  informed, 
and  believed,  that  the  second  note  had  been  produced  by  the  plaintiff  for 
payment  in  a  foreign  country ;  and  that  he  was  advised,  and  believed,  that 
it  was  necessary  in  order  that  his  answer  might  fully  meet  the  case,  that  he 
should,  before  answer,  have  inspection  of  the  second  note ;  it  was  ordered, 
that  the  defendants  should  not  be  compelled  to  aoswer^  till  a  fortnight  after 

17  produc* 
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piisdictimi  of  the  second  note.    The  Princess  of  Wales  v.  the  Eari  of  LiveiS 
pool,  Swaost.  114.    . 

10«  Extension  ofiimefoTy  h&tv  obtained, 

1.  Where  more  than  the  aaual  time  for  answering  is  necessary,  the  proper 
course  is  to  apply  on  affidavit;  not  to  put  in  a  short  evasive  answer,  for  the 
purpose  of  gaining  time.     Tomkins  v.  Lethbridge,  9  Ves.  178. 

2.  Illness  an  exception  to  the  rule,  that  an  application  forl^ime  to  answer 
upoB  special  grounds  must  be  made,  in  the  first  instance,  before  tlie  usual 
erders  obtained.    v.  Riddle,  19  Ves.  112. 

11.  Special  order  for  time  in  the  first  instance.  * 

1.  Special  order,  upon  circumstances,  for  time  to  answer  without  first  ob-i 
taiiiiiiff  the  usual  order.     Norris  v.  Kennedy,  12  Ves.  66. 

2.  In  a  case  of  doubtful  practice,  farther  time  to  answer  allowed  on  terins^ 
fioehm  V.  De  Tassct,  1  Ves.  &  Beam.  324.  , 

3.  Where  the  plaintiff,  by  an  amended  bill,  required  tlie  defendant  to 
wewer  as  to  certain  facts,  upon  the  inspection  of  papers  stated  to  be  left  by 
tlie  plaintiff  in  the  hands  of  his  clerk  in  court,  the  defendant  having  obtained) 
ooe  order  for  time»  was  allowed,  on  affidavit,  that  the  papers  were  not  left 
for  inspection  till  some  time  afler  that  order  obtained,  as  much  time  in  ad- 
dition, without  prejudice  to  the  usual  order  on  a  second  application,  after 
that  additional  time  was  expired.     Farnsworth  y.  Yeomans,  2  Mer.  142. 

12.  Service  of  the  petition  for  time  for, 

Aomy  of  the  petition,  upon  which  time  has  been  obtained,  must  be  served 
opoo  the  plaintiff  to  prevent  an  attachment.  Newcombe  v.  Rawlings, 
3Mid.246. 

13.   Usual  orders  for  fmefor. 

1.  After  a  demurrer  overruled,  time  to  answer  can  be  obtained  only  on  a 
spedai  application.     Curzon  v.  De  la  Zouch,  Swanst.  194. 

2.*After  amotion  for  a  month's  time,  afler  cross-bill  answered,  to  an- 
fver  (»iginal  bill,  and  the  cross-bill  is  answered,  and  a  month  gj^pired^  a 
■otion  cannot  be  made,  as  of  course,  for  further  time  to  answer  the  original 
Ul    Noel  ▼.  King»  3  Mad.  183. 

3,  A  defendant  who  instituted  the  suit  as  the  plaintiff*s  solicitor,  after 
several  years,  not  having  put  in  an  answer,  ordered  to  answer  within  a  week, 
Moolham  ▼.  Hale,  S  Ves.  &  Beam.  92. 

U.  Construdiott  of  the  general  order  of  2Sd  January  1794,  relative  to  time 

for,  in  the  case  of  a  peer, 

L  Construction  of  the  general  order  23d  January  1794,  in  the  case  of  a 
peer,  defendant ;  that  in  the  cases  specified,  upon  application  for  time  to 
iTiSwer,  the  defendant  shall  enter  his  appearance,  and  undertake,  that,  if  the 
sttwer  is  not  put  in,  a  sequestration  shall  go,  t.  e,  a  sequestration  absolute* 
Gregor  t.  Lord  Arundel,  3  Ves.  87- 

1  Construction  of  the  general  order  23d  January  1794.  Defendant, 
sfter  exceptions  allowed,  not  having  previously  come  under  terms,  is  entitled 
Q^eoQit^  to  one  order  for  time:  the  general  order  not  attaching  before  the 
wwad  Milication  for  time  to  answer  an  amended  bill,  or  after  exceptions 
Antd.    WeBa  r.  Powell,  17  Ves.  jun.  113. 

15.  Duration  of  an  order  for  time  for, 

1«  The  coart  condemned  the  practice  of  allowing  as  much  time  of  course,: 
t&a.aa  insufficient  answer  as  on  the  original  answer ;  also  as  to  the  costs 
^^Tsttaduiients  ;  and  proposed  a  remedy  by  order.    Anon.  2  Ves.  270^    . 

2.  At  the  rolls,  after  insufficient  answer,  an  order  for  time  is  obtained  on 
?f!Udon;,wod  ddend^uit  never  gets  as  much  as  for  the  original  answ^^^ 
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3.  After  two  answers  reported  insufficient^  the  defendant  is  not  entitled 
to  six  weeks*  tim^  td  answer.    Gregor  v.  Lord  Arundel,  6  Ves.  144;. 

16.  Order  for  time  for ^  token  precluded  Jrom* 

Defendant  submitting  to  exceptions,  is  not  entitled  to  further  time  under 
the  general  order  23(1  January  1794* ;  having  previously  had  three  orders 
for  time,  consenting  to  serjeant  at  arms,  as  required  by  that  order.  Portier  v. 
De  la  Cour,  8  Yes.  601. 

17*  Order  for  iimefor^  after  submitting  to  annoer  exceptions* 

As  to  the  practice  of  giving  time  to  put  in  a  further  answer,  after  a  sub- 
mission to  answer  exceptions.    Kinkley  v.  Tomkinson,  1  Cox,  177* 

18.  Order  for  timefor^  (\fter  exceptions  allowed. 

1.  As  to  orders  for  time  to  put  in  further  answer,  after  exceptions  allowed. 
Gordon  v.  Pitt,  4  B.  C.  C.  406. 

2.  After  exceptions  are  allowed,  the  defendant  has  eight  days  to  answer, 
and  may  then  have  an  order  for  three  weeks,  to  commence  from  the  end  of 
the  eight  days.     Cowan  v.  Philips,  936. 

19.  Order  for  iimefory  alteration  oft 

Order  for  time  to  answer,  not  corrected  by  extending  it  to  the  usual  order 
for  time  to  plead,  answer  or  demur,  not  demurring  alone.  Philips  v.  Gibbons, 
1  Yes.  &  Beam.  184. 

20.  Order  for  timefor^  what  a  compliance  xoitk* 

1.  After  time  to  answer,  a  plea  put  in,  held  good.  Roberts  t.  Harty, 
Dick.  554. 

2.  Upon  motion  for  time  to  answer,  the  defendant  puts  in  a  plea :  it  is  a 
sufficient  c(^mpliance  with  the  order.     Roberts  v.  Hartley,  1  B.  C.  C.  56. 

S.  The  putting  in  of  a  plea  is  a  sufficient  compliance  with  an  order  for 
time  to  answer.    Ibid. 

4.  But  the  plea  appearing  to  be  for  delay,  it  was  ordered  to  be  argued  the 
next  day.    Ibid. 

5.  And  being  of  a  sentence  of  the  admiralty  court,  which  was  recited  in 
the  bill,  and  therefore  bringing  no  new  matter  before  the  court,  it  was  over- 
ruled.   Ibid. 

6.  After  a  motion  for  time  to  answer,  a  demurrer  to  part  (with  an  anawer 
to  part)  was  put  in,  and  upon  being  referred  to  the  master,  he  reported  it 
regular ;  exception  to  the  report  iJlowed.  Keurick  ▼•  Claytony  2  B.  C.  C. 
214.    SecuSf  of  a  plea,  ibid. 

7*  Demurrer  ana  answer,  after  a  peremptory  order  for  three  weeks  farther 
time  to  answer,  following  an  order  for  a  month  to  plead,  answer  or  demur, 
not  demurring  alone,  ordered  to  be  taken  of  the  nie.  Mann  v.  King,  18 
Yes.  jun.  297- 

8.  An  answer  only  denying  combination,  is  not  a  compliance  with  an 
order  for  time  to  plead,*  answer  or  demur,  but  not  to  demur  alone.  Lee  v. 
Pascoe,  1  B.  C.  C.  78. 

9.  Upon  an  order  to  plead,  answer,  or  demur,  but  not  to  demur  alone,  the 
defendant  demurred,  and  answered  only  by  denying  combination ;  the  de- 
murrer was  ordered  to  be  taken  off  the  file.    Ibid. 

10.  Mere  denial  of  combination  not  a  compliance  with  the  terms  of  the 
order  for  time,  not  demurring  alone.    2  Yes.  &  Beam.  123* 

^U  Priority  between  motion  for  timefor,  and  an  attachment* 

A  motion  for  time  to  put  in  an  answer,  made  on  the  same  day  that  an  at- 
tachment is  sealed,  is  irregular ;  the  attachment  being  considered  as  sealeil 
the  first  moment  of.  the  day  upon  which  it  issues*  Stephens  ▼•  Neale, 
1  Mad.  550. 

22. 
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22.  After  an  ortkr  npi  to  demur  alone. 

Am  wmmext  though  very  intiiffictenty  4  satisfaction  of  the  eonditioQ  in  the 
•rder  not  to  demur  alone.    9  Ves.  179* 

IV.  ^lie  of  {nticertitng  ttt  imrdonitotp  matterti. 

1.  Motions  and  petitions. 
1.  Distinction  between. 

DiltiiictioD  between  motion  and  petition,  as  applied  to  carry  into  cflTect 
(leaves  and  orders.    13  Ves.  S93. 

2.  Subjects  of. 

Where  the  bill  seeks  relief  as  well  as  discovery,  the  court  will  not,  upon 
■odon,  aid  the  plaintiff  in  proceeding  at  law  without  the  authority  and  con- 
trol of  the  court :  any  sucn  proceeding  must  be  under  the  authority  and 
oQotrol  of  the  court.  Therefore  in  such  a  case  the  court  would  not  on 
notion  order,  that  an  outstanding  term  should  not  be  set  up  by  the  de- 
ftodsnt  against  an  ejectment  brought  by  the  plaintiff.  Hylton  v.  Morgan, 
6Ve«.29*.    • 

3.  Which  the  appropriate  course. 

Decree  on  default  setting  aside  a  lease  of  a  charity  estate  with  covenant 
ibr  perpetual  renewal,  and  directing  an  account  of  the  actual  rent.  Jie- 
mii^  permitted,  on  paying  costs,  not  disturbing  proceedings  before  the 
BMter,  to  the  draft  of  a  report  of  what  was  due ;  but  the  money  not  to  be 
pad  iato  ooort  before  the  report  made.  Petition,  not  motion,  the  proper 
ifpfieatioiL    Attorney-general  v.  Brooke,  18  Ves.  jun.  319. 

4.  Motion  tohether  the  appropriate  course. 

1.  b  is  in  equity  verr  common  to  decide  a  question  on  motion,  where  all 
tWftcls  appear  upon  the  bill  and  answer,  and  there  is  nothing  in  dispute, 
bia  the  law  of  the  court.    Revell  v.  Hussey,  2  B.  &  B.  286. 

1  Motion  to  discharge  an  order  for  a  commission  to  examine  witnesses  oi» 
aasster's  certificate,  proper. .  Chaffen  v.  Wills,  Dick.  377. 

S.  After  a  decree,  merely  directing  inquiries,  such  an  order  as  could  be 
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to  dinaiaa  the  bill  with  costs.    Anon.  II  Ves.  169. 

i.  Court  will  not,  upon  motion,  make  an  order  that  will  decide  on  the 
■erils  of  the  cause.    Like  v.  Beresford,  4  B.  C.  C.  366. 

5.  The  court  will  not  order  temporary  bars  to  be  waived  on  motion.  Byrne 
f^Bjrae,  2  Sch.  A  Lef.  537. 

&  A  iJIfcial  jurisdiction  under  an  act  of  parliament  must  be  strictly  fol- 
lowed. Therefore,  under  the  act  preventing  the  necessity  of  a  recovery  by 
teoBBt  in  tail  of  land  to  be  purchased,  each  party  must  petition.  Baynes  v. 
B^aes,  9  Ves.  462. 

7.  Bcfierence  whether  two  suits  are  for  the  same  matter,  is  obtained  by 
pica  m  chancery,  as  in  the  exchequer ;  not  by  motion.  Murray  v.  Shadwell, 
17Vcs.jim.S58. 

8.  Money  not  paid  out  of  court  on  motion.    13  Ves.  394. 

9.  Irregular  to  confirm  reports  as  to  maintenance  on  motion.  5  Ves.  109. 

10.  Ooe  being  in  execution  for  costs,  a  demand  of  a  higher  nature,  upon 
^vUadSf  arises  to  him  as  executor ;  the  court  will  not  discharge  him  on 
Mioa.    Holworthy  v.  Allen,  2  B.  C.  C.  17. 

11.  After  the  death  of  a  lunatic,  a  reference  to  ascertain  his  next  of  kin, 
a  onlcr  that  money  in  the  hands  of  the  committee  might  be  distributed,  will 
Botbe  panted  on  motion,  though  made  on  behalf  of  the  committee.  Ex 
ptrte  Gilbert,  1  B.  &  B.  297.  —  Such  reference  will  only  be  granted  on  bill, 

the  committee,  for  an  account  of  the  lunatic's  property.    Ibid. 

N  2  5.  Union 
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5.   Union  of  two  subjects  in  one  motion* 

An  application  for  an  injunction,  and  the  appointment  of  a  receiver 
should  be  made  the  subject  of  two  successive  motions.  Lawson  ▼•  Morgan, 
1  Price,  303. 

6.  In  relation  to  time* 

Notice  of  motion  on  Saturday  must  be  given  for  Tuesday,  not  Monday. 
Maxwell  v.  Phillips,  6  Ves.  146. 

7-  Postponement  of  motion* 

Motion  not  to  be  postponed,  so  as  to  affect  the  right  to  notice.  Coffin  v* 
Cooper,  1 1  Ves.  600. 

8.  Form  of  motion  to  enforce  payment  of  money. 

1.  Where  money  has  been  ordered  to  be  paid,  the  motion  is,  that  the 

.party  shall  pay  it  by  a  short  day,  or  stand  committed.     Vickery  v. , 

3  B.  C.  C.  372. 

2.  Sequestration  for  non-payment  of  money,  the  first  motion  is  nisi* 
Crawley  v.  Clarke,  3  B.C.  C.373. 

9.  To  consolidate  causes* 

1.  Reference  whether  several  tithe  causes  should  be  consolidated,  not  of 
course,  before  answer.     Keighley  v.  Brown,  16  Ves.  344. 

2.  Where  a  master  reported  that  two  suits  were  for  the  same  matter,  and 
that  one  of  them  was  most  f(»r  the  benefit  of  infant  parties,  to  be  prosecuted, 
the  court  would  not  stop  the  other  suit,  unless  upon  payment  of  costs, 
and  by  consent,  there  being  no  decree  in  either  cause.  Mortimer  v.  West, 
1  W.  C.  C.  159. 

10.  To  examine  a  person  pro  interesse  suo. 
1.  Parties  claiming  a  mortgage  on  estates  sequestered,  examined /7ro  in- 
teresse suo.     Fawcet  v.  Fothergill,  Dick.  19 ;  Bowles  v.  Parsons,  Id.  142,  (in 
the  latter  case  a  receiver  having  been  appointed.) 

.     2.  Upon  a  sequestration,  a  mortgagee  must  come  to  be  examined  pro  in- 
teresse suo*    6  Ves.  288. 

3.  Where  the  goods  of  a  third  person  are  seized  by  sequestrators,  an  order 
to  examine  pro  interesse  suo  will  be  made.  And  if  the  goods  taken  are  found 
to  belong  to  the  party  so  applying,  a  reference  to  ascertain  his  damages  will 
be  granted.     Copeland  v.  Mape,  2  B.  &  B.  66. 

4.  A.  claiming  a  mortgage  prior  to  the  plaintiff's  right,  examined  pro  in- 
teresse suOf  and  his  claim  allowed.  Cooper  v.  Thornton,  Dick.  72. ;  Hamlyn 
v.  Lee,  Id.  94-. 

5.  A  person  may  be  ordered  to  come  in  and  be  examined  pro  interesse 
suoj  as  well  against  a  receiver  as  against  sequestrators.  Gomme  v.  W^e^, 
Dick.  472. 

6.  It  is  not  the  practice,  when  tenants  have  been  dispossessed  by  an  in- 
junction of  lands,  held  by  lease  from  the  defendant  prior  to  the  institution 

,  of  the  suit,  to  which  they  were  not  parties,  to  permit  them  to  be  examined 
pro  interesse  suo.     Dunue  v,  Farrell,  1  Ball  &  Beatty,  122. 

7.  An  order  direct^ing  such  examination  was  set  aside,  and  the  plaintiff 
directed  to  proceed  by  ejectment  to  recover  the  lands.  *   Ibid. 

8.  An  order  to  examine  pro  interesse  suoy  is  only  made  to  ascertun  pri- 
ority of  incumbrances ;  or  wnen  an  interest  is  claimed  in  estates,  in  the  pos- 
session of  a  receiver,  or  of  sequestrators.     Ibid.  124. 

9.  The  mode  of  proceeding  on  examinations  pro  interesse  suo*  Hunt  ▼. 
Priest,  Dick.  540. 

11.  CounseVs  privilege  as  to  number  of  motions* 

Counsel  can  only  make  two  motions  each  successively.  Anon.  4  Price, 
315. 

12.    A/o- 
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12.  Motions  before  lord  cJdef  baron,  ■ 

Motions  to  be  made  in  causes  pending  before  the  lord  chief  baron,  in 
the  exercise  of  his  sole  and  exclusive  jurisdiction,  must  be  made  before  his 
lorSship  when  sitting  alone  only.    4  Price,  309. 

13.  Petition  tohether  the  appropriate  course. 

1.  The  parties  under  commitment  cannot  be  heard  except  on  petition. 
Nicholson  v.  Squire,  16  Ves.  259. 

2.  Money  to  be  paid  to  parties,  under  a  private  act  of  parliament,  on  pe- 
tition ;  lord  chancellor  would  not  order  it  to  be  paid  to  persons  deriving  title 
Doder  them  without  a  bill.     King  ex  parte,  2  B.  C«  C.  158. 

S.  Serjeant  at  anns  directed  to  go  against  the  defendant  for  want  of  his 
answer,  on  petition ;  he  having  consented  that  the  Serjeant  at  arms  should 
po,  in  case  he  did  not  answer.  Countess  o£  Londonderry  v.  Cornthwaite, 
Dick.  285. 

4.  Objections  to  interrogatories  settled  by  the  master  must  be  taken  by 
exceptions,  not  by  petition,  as  an  objection  to  the  appointment  of  a  receiver. 
Hagfaes  V.  Williams,  6  Ves.  459. 

5.  No  authority  in  bankruptcy  on  the  petition  of  an  equitable  mortgagee 
by  deposit  of  deeds,  to  order  a  sale  of  tlie  estates,  where  there  is  a  subse- 
quent mortgagee  of  the  equity  of  redemption  who  objects  and.  has  not 
proTed  under  the  commission ;  the  proper  remedy  being  by  bill.  Ex  parte 
Topham,  1  Mad.  38.  / 

14.  Service  of  petition  upon  an  agent. 

Service  of  a  petition  to  expunge  a  debt  upon  the  agent  of  a  foreign  prin- 
cipal, who  had  exhibited  the  affidavit  upon  which  it  had  been  proved',  allow- 
ed to  be  sufficient  upon  motion.    Ex  parte  Dunlop,  3  Mad.  279. 

15.  Dismissal  of  petition  Jailing  as  to  principal  ohjectm 

Petition  failing  as  to  the  principal  objects,  dismissed  generally.  17  Ves- 
jua.  376. 

2.  Affidavits. 

1.  Where  and  before  whom  stoom, 

1.  Affidavits  before  a  master  extraordinary  in  Ireland,  read  in  this  court. 
Amesley  t.  Lord  Anglesey,  Dick.  905. 

2.  Order  that  an  affidavit  should  be  sworn  before  a  notary  public  at 
Afflfterdam.    Chicot  v.  Lequesne,  Dick.  150. 

2.  Time  of  fling. 

I.  The  rule  of  courts  of  law,  that  all  affidavits  shall  be  filed  a  certain  time 
before  the  discussion :  the  practice  of  this  court  otherwise  ;  and  preferred 
not  withstanding  the  inconvenience.    6  Ves.  432. 

^.  No  (Ejection  to  a  motion,  that  the  affidavit  was  filed  only  the  day 
before ;  if  it  is  an  affidavit  that  cannot  be  answered ;  as,  that  the  plaintiff 
csmot  ^o  to  trial  with  safety  till  the  answer  comes  in.     Jones  v.  , 

syes.46. 

3.  Made  in  one  cause,  used  in  another. 

Afidavit  in  one  cause  that  defendant  could  not  be  found,  not  sufficient 
for  m  order  to  serve  the  clerk  in  court  in  another  cause,  though  between 
the  nine  parties.    Lumbrozo  v.  White,  Dick.  150. 

3.  Notices. 

1.  A  notice  for  a  given  hour  is  satisfied  by  an  attendance  before  the  next. 
Knox  V.  Simmonds,  4  B.  C.  C.  433. 

2.  Notice  for  Monday  the  12th  January,  bein^  the  first  seal  before  Hilary 
tom,  is  good  notice  for  the  first  seal,  though  held  on  Thursday  the  15th 
Jnoary.    Smith  ▼• ,  Swanst.  10. 

N  3  3.  Quiere, 
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3.  Quargf  whether  affidavit  of  notice  must  state  positively,  that  the  per- 
son served  acts  as  clerk  in  court ;  or  whether  upon  information  and  belief  is 
sufficient.    M'Caulcy  v.  Collier,  1  Ves.  141. 

4.  Interlocutory  orders. 

1.  Subjects  of. 

1.  An  order  to  acknowledge  satisfaction  on  a  statute.  Ex  parte  Duchess 
of  Marlborough,  Dick.  34«0. 

2.  Order  to  acknowledge  satisfaction  on  a  statute  staple.  Ex  parte  Mun- 
day,  Ibid.  S73. 

3.  Where  money  is  directed  by  an  act  of  parliament  to  be  paid  lo  the 
accountant-general,  he  is  bound  by  the  act  to  receive  it,  and  the  court  will 
not  make  an  order  for  that  purpose.     Anon.  1  Ves.  56. 

2.  Conditional. 

In  all  cases  where  conditional  orders  are  granted,  if  cause  be  not  shewo 
on  the  motion-day  next  after  the  expiratkm  of  the  time  limited  by  audi 
order,  or  a  notice  of  shewing  cause  served  (which  is  to  be  entered  with  the 
register,)  the  register  shall  give  a  certificate  of  no  cause.  Notices  so  entered 
to  bave  precedence  of  all  other  motions  save  injunctiouHBiotioas.  1  Scfa.  & 
Lef.  178. 

S.  Orde^  in  nature  ^a  decree. 

To  make  an  order  in  the  nature  of  a  decree  on  an  interlocutoty  applica- 
tion, it  must  be  made  by  consent.    Smith  v.  Lord  Porofret,  Dick.  4S7- 

4.  Dramng  up  order  of  preceding  lord  chancMor,  preparatory  to  re'-hearii^. 

Order  of  a  preceding  lord  chancellor  not  to  be  re-heard  upon  mimites  ; 
but  must  first  be  drawn  up.    Taylor  v.  Popham,  15  Yes.  72. 

5.  Service^. 
Service  of  a  writ  of  execution  of  the  order  to  join  in  a  conveyance  of 
lands  sold  under  a  decree  on  the  husband,  ordered  to  be  good  service  on 
the  wife.     Clark  v.  Greenhill,  Dick.  91. 

6.  Loss  of 

Ord6r  lost,  re-drawn,  and  entered  nunc  pro  tunc.  Williamson  v.  Hensliaw, 
Dick.  129. 

7«  Mode  of  enforcing  obedience  to. 

A  purchaser  may  be  committed  for  disobeying  an  order  to  pay  in  his 
money.    Lansdown  v.  Elderton,  14  Ves.  152. 

8.  Reference  to  master — preparatory  to  the  institulion  of  a  suit. 

Institution  of  a  suit  on  behalf  of  persons  having  a  common  interest,  not 
directed  on  motion  and  affidavit,  without  a  reference  to  the  master  whether 
it  is  for  tlieir  benefit.    Musgrave  v.  Medex»  3  Ves.  &  Beam.  167. 

9.  Reference  to  master  —  be/ore  decree. 

Reference  before  decree  confined  to  the  case  of  title.  Where  there  was 
a  farther  subject  of  dispute,  under  a  claim  of  compensation,  it  was  refuaed 
witfa-costSr    ■■  v.  Skelton,  1  Ves.  &  Beam.  536*;  (Vide  in  Vendor  and 

Purdnser,  I.) 

10.  Reference  to  master — to  correct  the  generality  of  a  bilL 

The  date  and  general  purport  of  wills,  &c.,  under  which  the  plaintiff  claim- 
ed being  only  stated  in  the  bill  by  way  of  reference,  it  was  referred  to  the 
.Master  to  state  a  case  of  the  rights  claimed  by  the  plaintiff  under  the  several 
OAStrumenta.    Pauncefort  v.  Lord  Lincoln,  Dick.  3o2. 

11.  Reference  to  master — touching  the  pendency  qfajbrmer  suit. 
'  1.  >yhere  the  defendant  pleads  a  former  suit  depending,  it  maybe  re- 
ferred 
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ftmd  to  the  master  to  look  into  the  two  billsy  &€.,  and  to  certify  whether 
it  if  for  the  same  matter.     Daniel  v.  Mitchell^  3  B.  €•  C.  544. 

2.  Plea  of  another  suit  depending  for  the  same  cause,  referred  to  the 
maitar  of  course,  without  being  set  down.     Anon.  1  Yes.  484. 

3.  Flea  of  aaother  suit  for  the  ^ame  matter,  referred  to  the  master.  2  Yes. 
k  Beam.  110. 

i.  Suggestion  that  the  defendant  is  doubly  vexed  by  suits  in  equity  and 
It  law  for  the  same  matter,  ascertained  by  reference  to  the  master.  Boyd 
T.  Hdozelman,  Id.  381. 

12.  Reference  to  mtuier  —  touching  a  coming  of  age* 

Master  to  enquire  if  a  party  had  attained  the  age  of  twenty-one.  Dinely 
vFodt,  Dick.  401. 

13.  Reference  to  matter — touching  a  legitimacy. 

Reference  to  enquire  whether  the  plaintifi  were  natural  children  of  the 
testator,  refused ;  there  having  been  sufficient  in  the  bill  to  raise  tlie  question 
nnder  a  former  reference.    Grave  v.  Salisbury,  1  B.  C.  C.  425* 

14.  Reference  to  master — touching  scandal  and  impertinence  in  general* 

Aoy  proceeding  may  be  referred  for  scandal  and  impertinence ;  as  a  state 
of  fii^  before  the  master,  and  affidavits  in  bankruptcy.  Erskine  v.  Garth- 
ihore,  18  Yes.  jun.  114. 

15.  Reference  to  master — touching  scandal  or  impertinence  in  affidavit* 
1.  AiSdant  referred  for  scandal.    Jobson  v.  Leiffhton,  Dick.  112. 

1  Jurisdiction  to  expunge  scandal  from  an  affidavit  in  lunacy  or  bank- 
raptcy,  on  reference  to  the  master.    Ex  parte  Le  Heup,  18  Yes.  jun.  221. 
S.  Affidavit  refeacred  for  impertinence.    Philips  v.  Muilman,  Dick.  113. 

16.  Reference  to  master -^touching  impertinence  in  a  discharge, 

A  disdiarge  carried  in  before  the  master  may  be  referred  for  impertinence. 
Price  V.  Shaw,  2  Cox,  184. 

17.  Reference  to  master  —  touching  a  contempt. 

Reference  to  see  if  particular  persons  were  guilty  of  a  contempt.  Ex 
fateRex^l>iQk.lOl. 

V.  Jmerlocittotp  atipltcatioiu}  bp  platnttflf  or  HeftnUann 

1.  Dismission  of  bill  by  plaintiff. 

I.  After  issue  directed* 

Although  a  cause  be  brought  to  a  hearing  and  an  issue  directed,  till  tlie 
iaue  is  tried,  and  there  hath  been  a  determmation,  let  the  cause  be  in  what 
"tage  it  nay,  the  plaintiff  may,  upon  motion,  dismiss  his  bill,  upon  payment 
of  oosts.    Carrington  v.  Holly,  Dick.  28a 

2.  By  a  co'pilaintiff  as  to  himself 
BID  dismissed  by  one  co-plaintiff  as  to  himself  with  costs,  without  the  con- 
KBtof  the  other.    Langdafe  v.  Langdale,  13  Yes.  167. 

3.  With  or  roithout  costs. 

1.  Motion  by  plaintiff  to  dismiss  his  own  bill  without  costs,  cainnot  be 
panted  without  toe  express  consent  of  the  defendants  in  court.  Fidelle'v. 
Ews,lCox,27. 

S.  Bee  mfinaf  tit.  Costs.  .      ^   * 

2.  To  restore  bill  after  dismissal. 

1-  It  is  not  the  ordinary  practice  to  reistore  A  bill  >^hich 'ba»  b^en  regM- 
Uy  ifitmisicil  for  want  of  prosecution ;  but  this  may  be  done  under  the  cir- 
comrtaiices  of  the  case.  Hansam  v.  South  London  Water-works,  2  Mer.  63. 

2.  The  refusal  of  a  motion  to  discharge  an  order  to  dismiss  a  bill,  dpes  not 

K  4  constitute 
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constitute  a  ground  to  prevent  the  party  from  applying  to  have  the  bill  re- 
stored.   Ibid. 

S.  On  motion,  after  an  order  to  dismiss  bill,  for  want  of  prosecution,  sup- 
ported by  affidavit  as  to  merits,  and  accounting  for  the  delay,  the  bill 
retained  oti  the  terms  of  paying  costs,  &c.  Wellingham  v.  Bruty,  1  Mad.  265. 

3.  To  revive  after  an  abatement. 

Order  to  dismiss  for  want  of  prosecution  after  an  abatement,  though  iite- 
gular,  not  to  be  regarded  as  a  nullity.  Consequently,  that  order  must  be 
discharged  before  the  plaintiff  can  obtain  an  order  to  revive  the  suit.  Boddy 
v.  Kent,  1  Mer.  361. 

4.  Reference  of  answer  for  insufficiency,  scandal,  and  impertinence. 

1 .  Principle  of  the  practice. 
Principle  of  referring  scandal  to  the  master  in  the  first  instance.  6  Yes.  515. 

2.  Distinctions  as  to  exceptions  in  chancery  and  in  exchequer. 

Distinction  as  to  exceptions  in  the  courts  of  chancery  and  exchequer. 
15  Ves.  877. 

3.  Preliminaries  to  exceptions, 

1.  Where  a  bill  is  for  a  discovery  and  relief,  and  the  defendant  answers 
to  the  relief,  and  pleads  to  the  discovery,  it  is  not  necessary  that  the  plea 
should  be  argued  before  the  plaintiff  can  except  to  the  answer.  Pigot  ▼. 
Stacc,  Dick.  496. 

2.  If  a  defendant  pleads  to  relief,  and  answers  as  to  the  discovery  sought 
by  the  bill,  it  is  regular  to  except  to  the  answer  before  the  plea  is  argued. 
Sidney  v.  Perry,  lb.  602. 

4.  Time  of  excepting. 

1.  Plaintiff  in  a  bill  for  discovery  only  is  not  entitled  as  of  course  to  two 
terms  to  except  to  the  answer  filed  in  the  vacation.  Hewart  v.  Semple, 
5  Ves.  86.  . 

2.  A  reference  of  an  answer  to  the  master  for  impertinence,  refused  to 
be  discharged,  although  not  moved  for  till  after  notice  of  motion  for  dis* 
mission  of  the  plaintiff's  bill  for  want  of  prosecution.  Kinworthy  v.  Allen, 
IB.C.C.400. 

5.  Filing  exceptions  nunc  pro  tunc. 

1.  Exceptions  nunc  pro  tunc  may  be  filed  to  an  answer  to  a  bill  of  dis* 
covery.    Baring  v.  Prinsep,  1  Mad.  526. 

2.  The  time  allowed  for  filing  exceptions  nunc  pro  tunc  is  two  terms  and 
the  following  vacation.     Thomas  v.  Leweliyn,  6  Ves.  823. 

3.  And  motion  is  of  course  to  file  exceptions  nunc  pro  tunc  within  two 
terms  and  the  following  vacation  from  the  date  of  the  master's  report  of  im- 
pertinence.   Dyer  v.  Dyer,  1  Mer.  1. 

6.  Exceptions  after  amending  bill. 

Amendment  of  the  bill,  merely  adding  a  defendant,  requiring  no  farther 
answer,  does  not  prevent  the  plaintiff  from  excepting  to  the  answer.  Taylor 
V.  Wrench.  9  Ves.  315. 

7.  Neto  exceptions  after  amending  bill. 

Plaintiff,  having  obtained  the  usual  order  to  amend,  and  that  the  defendant 
shall  answer  amendments  and  exceptions  together,  cannot  take  a  new  excep* 
tion  as  to  any  thing  in  the  original  bill ;  but  must  go  before  the  master  upon 
the  old  exceptions  as  they  apply  to  the  original  bill,  and  upon  new  excep* 
tions  as  to  the  new  matter  introduced  by  the  amendments ;  which  however 
the  master  may  consider  with  reference  to  such  parts  of  the  original  bill  as 
apply  to  them.     Partridge  v.  Hay crafl,  1 1  Ves.  570. 

8.  4/fcr 
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8.  After  an  order  nisi  to  dissohe  an  injunction. 

Piractice  as  to  reference  of  an  answer  for  impertinence,  after  an  order  nisi 
to  dissolve  an  injunction.    Jennings  v.  Walker,  1  Cox,  178. 

9.  Effect  of  excepting  to  answer  pending  demurrer  to  discovery. 

The  effect  of  taking  exceptions,  pending  a  demurrer  to  discovery,  is  to 
admit  the  demurrer.  Plaintiff  permitted  to  withdraw  the  exceptions,  paying 
the  costs,  without  prejudice.     Boyd  v.  Mills,  13  Ves.  85. 

lO.  Exceptions  in  case  of  separate  ansxoers. 
If  defendants  answer  separately,  exceptions  must  be  taken  to  each  answer. 
Sydoiph  V.  Monkstone,  Dick;  G09. 

11.  Exceptions  to  joint  answer  ^  and  death  of  one  defendant* 

Exceptions  to  a  joint  answer  of  two  defendants,  one  of  whom>die8;  ex- 
cqitioos  referred  as  to  the  answer  of  the  survivor  only.  Lord  Herbert  v. 
Pusey,  Dick.  255. 

12*  Amendment  of  exceptions. 

1.  Amendment  of  exceptions  after  arguing  them.  Northcote  v.  North- 
cote,  Dick.  22. 

%  Amendment  of  exceptions  permitted  upon  mistake.  Dolber  v.  Bank  of 
England,  10  Yes.  284. 

13.  Subpcenajbr  better  answer  after  exceptions  allowed. 

Defendant  in  contempt,  and  some  exceptions  allowed  to  his  answer,  and 
wme  oveiTuled.  If  the  plaintiff  excepts  to  the  master's  report  as  to  the  ex- 
ceptions overruled,  as  well  as  the  defendant  to  those  which  the  master  has 
slioved,  the  defendant  is  entitled  to  a  subpoena  for  a  better  answer,  after  the 
plaintiff's  exceptions  have  been  allowed  by  the  court,  and  the  defendant's 
disallowed.     Cooper,  221. 

14.  Joinder  qfexceptionSf  and  suhpoenajbr  a  better  anstoer. 

Plaiotiff  cannot  take  exceptions  to  answer,  and  also  serve  defendant  with  a 
ttbpcna  to  make  a  better.     Strickland  v.  Mackenzie,  Dick.  49. 

15.  Exceptions  to  an  infantas  answer. 

1.  Exceptions  will  not  lie  to  an  infant's  answer.  Copeland  v.  Wheeler, 
4B.C.C.256. 

2.  No  exceptions  to  an  infant's  answer.  In  that  case>  therefore,  cause 
tgainst  dissolving  an  injunction  must  be  upon  the  merits ;  according  to  the 
answer:  and  though  it  was  manifestly  insufficient,  the  injunction  was  dis- 
solved.   Lucas  ▼.  LucuSy  13  Ves.  274. 

]6.  Scandal  defined. 

Hliat  is  material  or  relevant  not  to  be  considered  scandal.    6  Ves.  514. 

17*  To  what  master  reference  shall  be. 

Exceptions  to  the  answer  to  an  amended  bill,  referred  to  the  same  master 
to  whom  the  exceptions  to  the  original  bill  had  been  referred.  Pratt  v. 
Te»er,  1  B.C.C.39. 

IS.  Jurisdiction  of  the  master  thereon. 

Upon  exceptions  taken  to  an  answer  for  insufficiency,  the  master  may  look 
to  the  materiality  of  them,  and  overrule  inmiaterial  exception's.  Agar  v. 
tk  Regent's  Canal  Company,  Cooper,  212. 

19*  Reference  of  insufficiency  pending  reference  for  impertinence. 

No  reference  for  insufficiency  until  reference  for  impertinence  determined. 
2yet.&Beani.29S. 

20*  Practice  on  establishing  one  or  more  exceptions  only. 

\.  The  practice  in  the  master's  office  to  report  an  answer  insufficient  gcnc- 

•  rally 
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raHy  upon  establishiag  one  exception,  without  entering  into  more,  corrected. 
Rowe  V.  Gudgeon,  1  Ves*  &  Beam.  SSI. 

2.  When  some  exceptions  to  an  answer  are  overruled,  and  others  al- 
lowed, the  master  should  report  as  to  which  exceptions  are  allowed,  and 
which  disallowed.     Agar  v.  Gurney,  2  Mad.  S89. 

21.  Reference f  by  txhom  moved* 

1.  Reference  for  scandal  upon  the  application  of  any  one,  not  a  party,  nor 
even  without  a  motion.    6  Ves.  514. 

2.  Difference  between  plaintiff  and  defendant  referring  for  impertinence^ 
not  applicable  to  scandal.    Ibid.  515. 

22.  Submission  to  exceptions* 
On  exceptions  to  an  answer,  if  the  defendant  means  to  submit  to  them,  he 
must  give  notice   thereof  before  he  can  file  his  amended  answer.    Anon. 
1  Anst.  86. 

23.  VTaiver  of  reference^  ^  by  setting  down  pleajbr  argument. 

Plaintiff  having  referred  a  plea  for  impertinence,  afterwards  set  the  plea 
down  for  argument.  This  is  a  waiver  of  the  reference  for  impertinence,  not- 
withstanding the  defendant  had  attended  the  master  upon  it.  Dixon  v. 
Olmius,  1  Cox,  412. 

24.  Waiver  qfreferettce^  by  subsequent  reference. 

A  reference  of  an  answer  for  impertinence  is  waived  by  subsequent  re- 
Dnrence  for  insufficiency.    Pellew  v. ,  6  Ves.  456. 

25.  Miscellaneous. 

Motion  to  refer  it  to  the  master,  to  see  whether  the  answers  put  in  to 
three  former  amended  bills  were  not  sufficient  answers  to  a  fourth  ameAded 
bill,  refused.    Taylor  v.  Rhiddee,  Dick.  582. 

5.  Amendment  of  bill. 
!•  Preliminaries  to. 

1.  Amendments  moved  ought  properly  to  be  stated.     1  Ves.  388. 

2.  A  plaintiff  cannot  move  to  amend  his  bill  on  an  affidavit  of  equitable 
facts,  without  previous  notice  to  the  defendant.    But  if  the  circumstances  of 
the.  case  reqmre  it,  and  it  is  late  in  the  term,  they  will  order  the  defendant 
to  accept  short  notice  of  motion.     Harrison  v.  Delmont,  1  Price  1 17. 

3.  A  plaintiff  cannot  amend  his  bill,  to  enjoin  further  proceedings  at  law, 
after  verdict,  without  first  pairing  into  court  the  sum  recovered  at  law, 
although  the  original  bill  was  nled  before  verdict  obtained.  But  he  will  be 
permitted  to  amend  by  a  stated  time,  on  bringing  the  money  tlien  into 
court.     Ibid.  1 18. 

2.  Nev)  record^  token  necessary. 

1.  Where  amendment  is  permitted,  if  so  considerable  as  to  deface  the 
record,   it  must   be  taken  off  the  file,   and  a  new  record  substituted. 

13  Ves.  86. 

2.  Where  much  new  matter  is  put  in  issue  by  an  amentded  bill,  it  must  be 
done  by  new  engrossment;  where  but  little,  by  mterpolation.  Willis  v.  Evans, 
2  Ball  &  Beatty,  228. 

3.  Subjects  qf. 

1.  The  court  wiU  exercise  the  right  of  rectifying  a  mere  slip  in  any  of  its 
proceedings.    Cholmondeler  v.  Clintont  2  Merv  81. 

2.  The  name  of  a  phuntiffcannot  ba  struck  out  of  the  bill,  in  order  that  he 
may  be  examined  as  a  witness.    Mottoux  v.  Mackreth^  Dick.  735. 

;  3»  Evidence  of  a  plaintiff  being  necenvy,  and  defendant  reftuing  to  con- 
eeat  to  his  examination,  die  bill  .on  motion  amended  by  making  him  a  defend- 
ant, and  replication  withdrawn,  on  terms  of  coils,  amendmg  def8ndant*a 
copy»  and  requiring  no  farUier  answer.    Ibid.  1  Ves.  142. 

i.  Order 
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4w  Order  to  strike  oat  the  names  of  two  of  the  plaintifiB  on  giving  security 
ftrcorts  mide  without  consent.    Lloyd  t.  Makean,  6  Ves.  145. 

5.  Order  that  the  name  of  an  infant  plaintiff  may  be  struck  out^  that  he 
Mj  be  made  a  defendant.    Tappen  ▼.  Norman,  1 1   Ves.  56S« 

L  Co-plaintiff»  as  next  friend,  struck  out,  his  evidence  being  necessary ; 
but,  SB  a  general  rule,  upon  giving  security  for  the  costs  incurred*  Witts  v. 
Ctofbdl,  12  Yes.  493. 

7.  BOl  stated  an  agreement  to  make  a  lease  to  the  plaintiff  alone :  defend- 
iot*isaswer  stated  the  agreement  to  have  been  to  let  to  the  plaintiff  and  another 
penon  jointly ;  and  so  it  appeared  in  evidence  upon  the  hearing.  Plaintiff 
Mt  sllowed  to  amend  in  order  to  make  that  other  person  a  party :  for  that 
vodd  be  making  a  new  lease.    Denniston  v.  Little,  2  Sch.  &  Lef.  11. 

8.  No  instance  of  a  bill  of  discovery  being  ao^ended  by  adding  parties  as 
phiadfi.    Cholmondeley  v.  Clinton,  2  Mer.  77. 

9.  Original  bill  prayed  execution  of  an  aareement ;  defendant  denied 
die  tfreement  as  in  bill,  but  admitted  a  difierent  agreement.  Plaintiff 
asemd  his  bill,  continuing  to  insist  on  the  original  agreement,  but  praying, 
is  the  altemativey  if  not  entitled  to  that,  to  have  execution  of  the  admitted 
afreement.  Bill  dismissed,  without  prejudice  to  a  bill  for  performance  of  the 
Hnhted  agreement.    Lindsay  v.  Lyncn,  2  Sch.  k.  Lef.  !• 

10.  Plaintiff  filing  a  bill  stating  an  agreement,  and  defendant  admitdng  a 
diiEKnt  agreement,  plaintiff  may  amend  his  bill,  abandoning  the  first  agree* 
mt,  and  majr  have  a  decree  for  that  admitted  by  defendant.    Ibid.  9* 

11.  PfauDtiB  not  entitled,  upon  paving  the  common  costs  of  amendment,  to 
dbsQge  entirdy  the  nature  of  his  Dill,  as  by  converting  a  prayer  for  an  ac- 
omt  againat  a  baili^  into  a  bill  to  foreclose  a  mortsnige ;  after  an  issue 
apnost  the  plaintiff,  finding  him  a  mortgagee.    Ex  fHtrie  Smith,  Cooper,  141. 

18.  Motion  for  leave  to  amend,  alter  replication  filed  and  tubpcfna 
lened,  spedlyiug  the  nature  of  the  intended  amendments,  and  not  requiring 
iflvther  answer,  refused;  the  case  being  that  of  a  bill  filed  in  1814,  to  set 
aade  a  porchaae  made  in  1799,  for  fraud,  inferred  from  great  undervalue, 
the  defendant  by  his  answer  denying  knowledge  of  the  value  at  the  time  of 
nsking  the  pnroiase,  and  the  amendments  sought  to  be  introduced  tending 
to  fix  him  with  the  fact  of  such  knowledge.  Christchurh  v.  Symonds, 
i  Mer.  467. 

13.  An  original  bill  was' filed  to  redeem  a  mortgage,  and  an  answer  put  in, 
lowing  that  the  plaintiff  had  no  title  to  call  for  a  redemption.  Afterwards 
s  ri^  to  redeem  has  purchased,  and  the  bill  amended.  Demurrer  to  the 
mndedbill  allowed;  and,  on  application,  full  costs  given.  Pilkington 
V.  Wignail,  2  Mad.  240. 

4«  Time  of  application  to  amend;  conditions  vpon  tohich  it  xoill  be  granted  $ 

toith  its  effect. 

1.  Bill  amended  after  plea  set  down,  and  payment  of  20^.  costs,  and  5/.  for 
tbeplea.    Vernon  v.  Cue,  Dick.  S58. 

2.  A  demurrer  being  allowed,  the  bill  is  out  of  court,  and  the  plaintiff  can- 
sot  amend  it.     Watkins  v.  Bush,  Dick.  701 . 

3.  Bill  cannot  be  amended,  after  demurrer  to  the  whole  bill  has  been  al- 
lowed.   Smith  v.  Barnes,  Dick.  67. 

4.  After  answer  to  bill  of  discovery,  motion  to  amend  the  bill  by  adding 
spiayer  for  relief,  refused  with  costs.    Butterworth  t.  Bailey,  15  Ves.  SSS. 

5.  After  answer,  motion  to  amend  the  bill,  by  striking  out  the  relief,  re- 
faed.    Earlof  Cbohnondeleyv.  Lord  Clinton,  2  Yes.  ft  Beiun.  lis. 

fi.  Amendment  permitted  after  answer,  without  pnjudice  to  ezcqition*, 
^  pnjing  tii}anction,  upon  a  devaetanit^  and  a  purpose  of  ccrilusive  sale  by 
Be  execntrix,  a  person  of  no  proper^,  to  the  trustee.  The  amendment 
ceafiBad  to  the  prayer  of  the  imonction^    Jacobv*  Hall,  12  Ves.  458. 

7.  After  aa^wer  not  excepted  to,  liberty  to  amend  the  bill  without  preiu- 

dice 
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dice  to  the  injunction,  staying  proceedings  at  law,  being  the  common  in- 
junction, not  upon  the  merits,  refused  with  costs.  1  urner  v.  Bazeley,  2  Ves. 
&Beam.  330. 

8.  After  an  undertaking  to  speed  a  cause,  the  plaintifF  cannot,  as  of  coursey 
obtain  an  order  to  withdraw  his  replication  and  amend  his  bill.  Ryan  v.  Stew- 
art, 1  Cox,  397. 

9.  Liberty  given  after  replication  to  amend  bill,  without  withdrawing  re- 
plication, by  charging  one  of  the  defendants,  as  the  administrator  of  J.  S., 
which  was  in  effect  adding  a  party.     Andre  v.  — — ,  Dick.  768. 

10.  After  a  plaintiff  has  twice  amended  his  bill,  and  filed  a  replication 
for  a  cause  against  a  second  order  nisi  to  dismiss ;  as  against  a  defendant 
who  has  not  caused  delay,  the  court  will  not  permit  the  replication  to  be 
withdrawn  for  the  purpose  of  further  amending  the  bill,  by  striking  out  the 
name  of  such  defendant,  and  in  other  respects;  for  they  will  not  set  bounds 
to  dilatory  proceedings.     Turner  v.  Calvert,  3  Price,  161. 

11.  Order  to  dismiss  a  bill  obtained,  but  not  served  till  eight  months  afber. 
Between  the  order  and  the  serviceof  it,  the  plaintiff  obtained  an  order  to  amend. 
Held,  that  the  order  to  amend  was  regular.     Young  v.  Smith,  3  Mad.  196. 

12.  At  the  hearing,  the  cause  went  off  for  want  of  parties,  with  liberty 
for  the  plaintiff  to  amend ;  was  ordered  to  do  so  by  a  given  time,  or  the  bill 
to  be  dismissed.     Yarroway  v.  Hand,  Dick.  498. 

13.  Order  to  amend  upon  petition  at  the  rolls,  after  notice  of  motion  to 
dismiss  for  want  of  prosecution  for  the  seal,  the  day  on  which  the  order 
was  obtained,  and  the  motion  could  not  be  made,  regular.  White  v  Hall, 
14  Ves.  208. 

14.  The  original  bill  was  filed  by  three  partners,  who  afterwards  became 
bankrupts.  The  assignees  under  the  commission  being  desirous  of  examin- 
ing one  of  the  bankrupts  as  a  witness ;  it  was  ordered,  that  they  should  be  at 
liberty  to  amend  the  bill  by  striking  out  the  name  oii'  the  bankrupt  as  a 
plaintiff,  and  then  to  examine  him  as  a  witness.  Ewer  v.  Atkinson, 
2  Cox,  893. 

15.  Re-amendment  permitted  without  prejudice  to  an  injunction,  on  aflS- 
davit  that  the  facts,  which  must  be  stated,  came  to  the  plaintiffs  knowledge 
since  the  bill  filed,  and  on  payment  of  costs.  Mair  v.  Thelluson,  3  Ves.  & 
Beam.  145. 

16.  On  a  plea  to  a  bill  of  discovery,  the  vice-chancellor  being  of  opinion 
that  a  cestui  que  trust  could  not  file  such  a  bill  without  the  trustee,  in  whom 
the  legal  estate  was  vested,  directed  a  case  for  the  opinion  of  a  court  of  law 
on  the  question  where  the  legal  estate  was,  and  ordered  the  plea  to  stand 
over  till  the  return  of  the  judge's  certificate.  The  parties  not  being  able  to 
agree  on  the  case,  a  motion  for  leave  to  amend  the  bill  by  adding^  the  trustee 
as  a  plaintiff,  pending  the  vice-chancel lor's^  order,  refused.  Cholmondeley 
v.  Clinton,  2  Mer.  74. 

17*  Motion  to  amend  a  bill  by  striking  out  a  party,  and  making  him  a  de* 
fendant  after  bill  dismissed ;  the  court  gave  the  plaintiff  leave  to  amend,  pay* 
ing  all  costs.     Durand  v.  Hutchinson,  Dick.  456. 

18.  Bill  amended  after  answer :  cost  must  be  paid  for  that ;  then  it  is  consi- 
dered as  an  original  bill ;  plaintiff  is  not  bound  by  offers  in  the  original  biU  ; 
nor  defendant  by  submissions  in  his  answer.     1  Ves.' 210. 

19.  The  court  will  not  allow  a  plaintiff  to  amend  his  bill  where  he  has  been 
dilatory,  without  reason,  in  hid  former  proceedings ;  and  refusing  such  an 
application,  they  will  do  so  with  costs.     Milward  v.  Oldfield,  4  Price,  325. 

20.  If  after  an  injunction  the  plaintiff  amend  his  bill,  the  amendments  can- 
not be  used  in  support  of  the  injunction.    Vere  v.  Glynn,  Dick.  441. 

21.  Amending  a  bill  after  plea  is  not  allowing  the  plea.    Ibid. 

22.  Amendment  of  bill  aft^r  exceptions  to  answer  allowed,  does  not  pre- 
judice an  injunction  previously  obtained.    Adney  v.  Flood,  1  Mad.  449. 

23.  Amendment  of  billy  after  exceptions  allowed,  and  notanswered,  does 

not 
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not  prejudice  an  injunction  previously  obtained.  Therefore,  a  motion  of 
coone  for  leave  to  amend,  and  that  defendant  may  answer  amendments  and 
exceptions  togetlier.    Dipper  v.  Durant,  3  Mer.  ^sQB. 

24.  In  general  the  amendment  of  a  bill  puts  an  end  to  all  process  of  con- 
tempt for  c^ant  of  an  answer,  and  the  court  will  not  allow  a  plaintiff  to 
mend  without  prejudice  to  a  sequestration,  notwithstanding  he  undertakes 
oot  to  require  any  answer  to  the  amendments.  Symondi^  v.  Duchess  of  Cum- 
berland,  2  Cox,  411. 

25.  Amended  bill  uken  as  a  new  bill  for  certain  purposes.  1  Ves.  250. 

5.  Form  of  motion  for. 

1.  Motion,  of  course,  after  plea  or  demurrer  to  amend  the  bill  on  twenty 
shillings  costs,  must  state   that  the  plea  of  demurrer  is  not   set  down. 

lVes.4i8. 

2.  Where  a  party  applies  to  withdraw  a  replication  (filed  to  save  a  bill)  and 
amend,  he  must  state  that  the  matter,  sought  to  be  introduced,  came  to  his 
knowledge  subsequent  to  tlie  time  of  filing  the  replication.     Turner  v.  Chal- 

Tin,  Forrest,  13. 

3.  After  an  order  nisi  to  dismiss  for  want  of  prosecution,  the  plaintiff  filed 
a  replication ;  and  afterwards  moved  to  withdraw  the  replication,  and  amend 
on  affidavit  of  materiality  ;  he  must  also  shew  why  the  facts  introduced  by 
the  amendment  could  not  have  been  stated  before.  Longman  v.  CallifoTd, 
3  Anst.  807. 

6.  Draviing  up  and  serving  order  for. 

1.  Order  to  amend,  not  served  or  drawn  up,  does  not  prevent  a  motion  to 
diantss  the  bill  for  want  of  prosecution.    Anon.  7  Ves.  222. 

2.  Order  to  amend  the  bill^  not  served  or  drawn  up,  cannot  prevent  the 
modon  to  dismiss  for  want  of  prosecution.  Morris  v.  Owen,  1  Ves.  & 
Beam.  523. 

7.  Effect  of  making  it  toithout  leave. 

1.  Although  irregular  to  file  an  amended  bill  without  leave,  after  an  order 
to  continue  an  injunction  on  the  terms  of  speeding  the  cause  ;  yet,  amend- 
ment being  material,  and  such  as  the  court  would  have  allowed,  and  the 
plaintiff  offering  terms  which  tend  to  prevent  delay,  the  injunction  was  con- 
tinaed,  plaintiffpaying  the  costs  of  defendant's  motion  to  dissolve  it.  Welsh 
T.  Hannam,  2  Sch.&  Lef.  516. 

2.  Plaintiff,  after  filing  his  bill,  filed  an  amended  bill  without  an  order; 
defendant  appeared  to  both  bills  ;  liberty  given  to  the  plaintiff  to  amend  his  _ 
bill  on  terms.     Parry  v.  Morgan,  Dick.  234. 

8.  Acceptance  of  copy  of  amended  billy  its  effect. 

Acceptance  of  an  office-copy  of  an  amended  bill  is  a  waiver  of  all  preced- 
ing irr^ularity.     Sirr  v.  Benyori,  3  Anst.  22. 

9.  Practice  tohere  no  answer  is  required. 
The  plaintiff  having  an  order  to  amend  without  costs,  not  requiring  any 
farther  answer,  and  ancending  the  defendant's  office-copy,  the  practice  is, 
that  the  defendant  must  bring  his  office-copy  to  the  plaintiff's  clerk  in  court 
to  be  amended ;  and  is  at  liberty  to  put  in  a  further  answer  within  eight  days 
after  service  of  the  order,  before  which  time  the  plaintiff  cannot  file  a  re- 
plication.   Lloyd  v.  Lloyd,  2  Cox,  431. 

6.  Amendment  of  answer. 

1.  Subjects  of. 

1.  The  court  never  permits  an  answer  to  be  amended.    Harris  v.  Dau- 
benej,  3  Anst.  717. 
&  The  court  will  not  allow  an  answer  to  be  amended  in  any  case ;  not  a 

supple- 
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fUfiplementel  wnirer,  onleii  on  new  matter  ariiingy  or  a  auflicient  reason 
appearing  for  its  not  hating  been  inserted  originaUjr.  Tenaant  ▼•  Wilsmore, 
2  Anst.  S6^. 

5.  Leave  to  amend  an  answer,  refused.    2  Yes.  dr  Beam.  256. 

4h  Answer  allowed  to  be  amended,  by  adding  facts.  Bedford  ▼•  Wtiarton, 
Dick.  M. 

5*  Liberty  giren  to  amend  an  answer,  so  as  to  explain  an  admission  therein 
of  assets.     Da^ly  v.  Crump,  Dick.  35. ;  ted  vide  In.  57S. 

6.  Liberty  given  to  the  defendant  to  amend  his  answer,  by  striking  out 
the  admission  of  the  plaintiff's  pedigree  after  publication.  Kingscote  v. 
Bainsly,  Dick,  485. 

7.  Answer  amended,  defendant  having  discovered  his  title  after  it  was  put 
in.    Patterson  v.  Houffhter,  Dick.  285. 

&  Motion  by  defendant  to  take  answer,  defective  in  the  title,  off  the  file, 
and  to  amend  and  re-swear  it,  allowed  on  payment  of  costs*  White  v.  Gold- 
bold,  1  Mad.  269. 

9.  If  the  signature  of  counsel  to^an  answer  do  not  appear  upon  the  record, 
the  defendant  must  apply  for  leave  to  amend  by  inserting  it.  Harrison  v. 
Delmont,  I  Price,  108. 

2.  Pending  exceptiam  in  injunction  came. 

In  an  injunction  cause,  where  exceptions  are*  taken  to  tlie  answer,  it  is 
irregular  to  obtain  an  order  to  amend  until  the  exceptions  are  disposed  of. 
Dixon  V.  Redmond,  2  Sch.  Sc  Lef.  516. 

$•  To  avoid  n  prosepntion. 

An  answer  shall  not  be  amended  after  an  indidaent  fer  perjury  preferred 
or  threatened,  in  order  to  avoid  the  indictment.  Vemey  v.  Macnamara,  4  B. 
C.  C.4ia 

7. .  Amendment  of  plea. 

1.  SuhfecU^^ 

1.  A  plea  may  be  amended,  where  there  is  a  slip,  if  the  material  ground 
of  defence  appears  sufficient,  but  not  otherwise.    2  B.  C.  C.  143. 

2.  Plea  to  a  bill,  as  revived  upon  the  marriage  of  female  nlaintiff,  al- 
leging facts,  requiring  a  supplemental  bill ;  vis.  a  settlement.  Objection  of 
form ;  the  plea  not  concluding  either  in  bar  or  abatement ;  not  suting  the 
necessary  parties.    Leave*  given  to  amend.    Merrewether  v.  Melliso,  13 

Ves.  435. 

2.  Conditions  of* 

Not  usual  to  refuse  leave  to  amend  a  plea;  but  defendant  roust  be  tied 
down  to  a  very  short  time ;  and  where  it  seemed  incapable  of  amendment,  lie 
had  leave  to  withdraw  and  plead  de  novo  in  a  fortnight.  Nobkissen  v.  Hast- 
ings, 2  Ves.  85. 

3.  Form  of  motion  for. 

Leave  to  amend  a  plea,  not  of  course  ;  and  the  amendments  to  be  stated. 
Wood  V.  Stickland,  2  Ves.  &  Beam.  150. 

8.  Production  of  deeds  and  writings. 

1.  General  rules.  ^  A  plaintiff  is  entitled  to  a  production  of  such  papers 
only  in  which  he  has  a  common  interest  with  defendant.    Burton  v.  Neville, 

2  Cox,  242. 

2.  Whenever  a  plaintiff  has  established  an  interest  in  any  instrument  in 
the  hands  of  the  defendant,  he  is  ia  xeneral  entitled  to  a  production  of  it. 
And  in  this  case  the  court  thought  Uiat  the  plaintiff  had  established  a  suf- 
ficient interest  in  the  documents  required,  and  ordered  a  production  of  them. 
Smith  V.  Duke  of  Northumberland,  1  Cox,  S63. 

3.^  The  statement  of  a  defendant,   by  his  answer,  of  the  contents  of  an 

instru- 
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inrtnaneatt  it  not  a  sufficieDt  sroond  for  the  prodttctioa  wkfaool  an  tatfxpm 
■iiBwioo  of  the  inttroment  Miog  in  the  4efendaiit*s  oustody  or  power. 
EnkiDe  t.  Bixe,  2  Cox,  226. 

4*  Reason  of  the  practice  requiring  proof  ([beyond  mere  reference)  of  pos- 
Msioo  by  the  defendant  of  a  document  previous  to  an  order  for  production. 
The  Princess  of  Wales  v.  the  Earl  of  Liverpool,  Swanst.  123. 

5.  Motion  for  production  of  deeds  ana  papers,  referred  to  as  in  de- 
fendant's possession,  but  not  described  by  the  answer  or  schedule,  and  with- 
ootSD  offinr  to  produce  them,  as  the  court  shall  direct,  refused.  Atkyns  v. 
Wright,  14  Ves.211. 

6.  Answer  admitting  the  execution  of  an  instrument,  and  craving  leave 
to  refer  to  it,  when  produced,  is  not  a  ground  to  move  for  the  production ; 
not  admitting,  that  it  is  in  the  possession  or  power  of  the  defendant.  Dar- 
win r.  Clarke,  8  Ves.  158. 

7.  In  ordering  the  production  of  documents,  the  court  proceeds  on  the 
principle,  that  they  are  by  reference  incorporated  into  the  answer,  and  be- 
cooie  a  part  of  it.     Evans  v.  Richard,  Swanst.S. 

8.  The  plaintiff  is  entitled  to  the  production  of  documents  referred  to  in 
the  answer,  and  admitted  to  be  in  the  custody  of  the  defendant,  although 
an  injunction  obtained  by  the  plaintiff,  has  been  dissolved,  on  the  ground, 
tbat  the  contract  which  he  seeks  to  enforce  is  illegal.  Ex  parte  Smith, 
Swanst.  7* 

9.  Qualified  submission,  to  produce  a  deed  if  the  court  shall  require  it, 
docs  not  fix  the  defendant :  and  deprive  him  of  the  discretion  of  the  court 
ai  to  the  propriety  of  the  production.    14  Ves.  218. 

lOi  Order  for  prodaction  of  papers  in  a  trial  at  law  limited  to  those  re- 
fared  to  by  the  answer  of  the  pnarticular  defendant ;  and  not  extended  to 
«7  other  answer  except  upon  a  trial,  directed  bv  the  court ;  when  d^e  pro- 
nction  is  more  general.    Marsh  v.  Sibbald,  2  Yes.  &  Beam.  875. 

11.  Bin  filed  against  a  steward  for  an  account  of  monies  received  in  that 
capadtjr,  and  of  the  interest  made  by  him  of  it.  By  his  answer  he  admitted 
that  he  had  received  this  money,  and  had  mixed  it  with  his  own,  and  used 
itaoeordingly.  This  admission  will  induce  tiie  court  to  direct  a  production 
of  hia  bankers  books,  though  they  may  contain  numy  other  private  matters. 
SahAury  v.  Cecil,  1  Cox,  277. 

11  A  party  might  be  compelled  to  produce  papers  connected  with  the  re- 
fcC   6  Ves.  281. 

IS.  To  warrant  an  application  to  produce,  on  the  trial  of  a  civil  action,  a 
accord  of  the  court,  sufficient  grounds  may  be  required,  as  the  office-copy 
night  be  eridence.     Ball  &  Beatty,  296. 

14.  In  a  suit  by  a  principal  agamst  his  agent,  the  latter  was  ordered,  upon 
Mion,  to  produce  books  of  account  in  his  possession,  relating  to  the  plain- 
tifiafiura,  sealing  up  such  parts  as  did  not  concern  the  plaintiff,  and  pledg- 
ing hinself  by  affidavit  to  seal  up  those  parts  alone.  Gerard  v.  Penswick, 
*  *v*  V.  C*  222. 

15.  Bm  of  Exchange.  —  Plaintiff  prayed  a  discovery,  injunction,  and  de- 
^i^of  a  bin  of  exchange;  upon  the  answers  and  evidence  the  right  being 
dear,  the  court  refused  an  opportunity  of  trying  it  at  law,  and  decreed  an 
■■nediate  delivery.    Newman  v.  Milner,  2  Ves.  483. 

16.  Corporation. — Upon  a  disputed  title  to  a  lease  granted  by  a  corpo- 
*»«»,  s  trust  being  set  up  against  the  lessee,  a  motion  being  made  to  com- 
Pd  the  corporation  to  produce  surrendered  leases,  counterparts  of  renewed 
«««i,  4c.;  no  order  was  made.    Cock  v.   St.  Bartholomews  Hospital, 
<*«thfcii,  8  Ves.  138.  ,.        J   . 

17.  C<mrt  rolls.  —  Court  rolls,  Ac.  ordered  to  be  deUvwed  to  persona 
appointed  to  hold  the  couru  of  manors.    Brown  v.  Brown,  I>J<^k,  62. 

is.  The  court  refhsed  to  order  court  roUs,  &c.  to  be  delivered  by   th^ 
^vi  appmnted  by  the  trustees,  to  the  steward  of  the  testamentary  guar-. 
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dian :  there  being  no  suggestion  of  improper  conduct  or  advantage  from  the 
change.    Mott  v.  Buxton,  7  Ves.  201. 

19.  Executor,  —  General  rule  as  to  the  deposit  of  papers  and  writings  is, 
that  an  executor  must  deposit  them  for  the  benefit  of  the  parties  interested, 
unless  there  are  purposes  which  require  that  he  should  retain  them.  Freeman 
V.  Fairlie,  3  Mer.  30. 

20.  Letters.  —  Motion  by  defendant  for  inspection  of  letters,  referred  to 
by  the  plaintiff's  depositions,  as  exhibits,  refused,  with  costs.  Wiley  v. 
Pistor,  7  Ves.  411. 

21.  Sales. — Part  of  estate  being  sold  under  a  decree,  and  the  encum- 
brances discharged,  deeds  and  writings  in  the  master  s  office  ordered  to  be 
delivered  to  the  tenant  for  life,  on  affidavit  of  notice.  Webb  v.  Webb, 
Dick.  298. 

22.  In  an  abstract  of  a  vendor's  title,  a  will  which  formed  part  of  it  was 
represented  as  having  been  proved  in  the  spiritual  court,  which  afterwards 
appeared  not  to  have  been  done.  The  purchaser  filed  his  bill,  praying  that 
tlie  defendants  might  either  be  decreed  to  prove  the  will,  or  that  it  might  be 
deposited  in  the  hands  of  the  master  for  safe  custody.  It  appeared  that  two 
other  persons  were  interested  under  the  will,  and  they  were  added  as 
parties ;  and  they  not  objecting,  the  will  was  directed  to  be  deposited  wiih 
the  master  for  safe  custody.  The  vendors  having,  by  their  misrepresenta- 
tions, occasioned  the  suit,  were  ordered  to.  pay  all  the  costs.  Harrison  v. 
Coppard,  2  Cox,  319. 

23.  Motion,  on  the  part  of  a  plaintiff,  for  the  production  of  a  deed  al- 
leged to  be  in  possession  of  the  defendant,  as  tenant  in  common  with  the 
plaintiff,  refused,  it  appearing  by  tlie  answer,  that  the  defendant  had  sold 

•  his  share,  and  was  in  possession  of  the  deed  in  question  only  as  mortgagee 
to  the  purchaser.    2  Mer.  459. 

24.  Sjniblej  bill  does  not  lie  by  a  purchaser  from  a  contingent  remainder- 
man, for  an  inspection  of  title  deeds  in  tlie  hands  of  the  tenant  for  life.  Noel 
V.Ward,  1  Mad.  322. 

25.  If  there  be  a  settlement  of  a  rent-charge  upon  an  adult  female  before 
marriage  in  lieu  of  dower,  a  purchaser  of  other  lands  tlian  those  charged,  is 
not  entitled  to  look  into  the  husband's  title  deeds  to  see  whether  he  had  a 
good  title  to  tlie  lands  out  of  which  the  rent-charge  was  granted.  Simpson 
v«  Gutteridge,  1  Mad.  609. 

26.  SettUment.  —  Bill  for  discovery  and  delivery  of  a  settlement,  under 

•  which  plaintiff  claimed,  and  other  title  deeds,  and  possession  of  the  estate  : 
demurrer  to  all  the  relief,  and  all  the  discovery,  except  of  the  settlement, 
for  want  of  equity ;  and  answer  admitting  the  settlement  and  offering  to 
produce  it,  and  denying  that  defendant  had  any  other  relative  to  the  plain- 
tiff's title;  the  title  being  legal,  the  court  would  only  order  the  settlement  to 
be  produced  at  the  trial ;  the  demurrer  therefore  going  to  all  the  relief,  the 
diefendant  bad  leave  to  amend.     Renison  v.  Ashley,  2  Ves.  459. 

27.  Will  —  devisee  —  heir.  —  Though  the  court  orders  an  original  will 
to  be  delivered  out  for  a  special  purposCy  as  to  the  jurisdiction,  Qjucere. 
7  Ves.  292. 

28.  Uegister  of  ecclesiastical  court  ordered  to  deliver  original  will  to  be 
produced  at  the  hearing,  on  giving  security.     Pierce  v.  Watkin,  Dick.  485. 

29.  The  court  will  order  the  officer  of  the  ecclesiastical  court  to  deliver 
up  a  will,  to  be  produced  here  on  security  given  to  return  it.  Lake  v. 
Causfield,  3  B.  C.  C.  263. 

30.  An  original  will  ordered  to  be  delivered  out  of  the  ecclesiastical  court 
to  the  solicitor,  to  be  produced^  by  giving  security  to  return  it  undefaced. 
Forder  V.  Wade,  4  B.  C.  C.  476. 

.31.  Order  upon  the  register  of  the  consistory  court,  that  an  original  will 
may  be  produce4  ^^^  ^^^  hearing,  upon  giving  security.  Flodson  v.  — , 
6  Ves.  135. 

32.  Or- 
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^2i  Order  upon  the  regifiter  of  the  consistory  court,  to  deliver  ori^nal 
wiDs,  for  the  purpose  of  being  produced  at  the  hearing,  on  security.  Ford 
T. — ^,6Ve8.135. 

53.  The  court  of  exchequer  will  not  direct  the  officers  of  the  ecclesiastical 
court  to  deliver  oat  the  original  will  to  be  produced  here,  merely  to  save  the 
expeace  of  a  copy.     Wells  v.  Corbvn,  3  Anst.  648. 

54.  Will  ordered  to  be  delivered  to  devisee  to  be  produced  on  the  com* 
nisiioo.  on  his  giving  security  to  return  the  will.    Morse  v.  Roach,  Dick.  6.5. 

55.  Bill  by  heir  in  tail  against  devisees:  on  motion,  an  inspection  was. 
<»deredofal]  deeds  of  settlement,  admitted  to  be  in  the  possession  of  the 
defeodant,  creating  estates  in  tail  general;  but  no  farther.     Lady  Shaftes- 
bury f,  Arrowsraith,  4  Ves. 

36.  Deedi  not  delivered  out  of  court  to  a  devisee,  unless  heir  is  before 
the  court.    Anon.  1  Yes.  ^. 

37.  An  heir  at  law  has  no  equity  except  to  remove  encumbrances  in  the 
vayofhis  legal  right:  he  cannot  call  for  an  inspection  of  deeds  in  the  pos- 
Mision  of  the  devisees.    Lady  ShafVesbury  v.  Arrowsmith,  4  Ves.  66- 

SS,  MUcdlafteous. —  To  a  bill  of  discovery,  .praying  (amongst  other 
things)  a  discovery  of  the  correspondence  between  the  parties,  defendants 
in  the  schedules  to  their  answer  set  forth  a  list  of  all  letters,  &c.  in  their 
?oue»on,  and  also  extracts  from  the  correspondence,  stating  in  the  body 
•T the  answer,  that  such  extracts  were  the  only  parts  which  related  to  the* 
Butters  ia  question,  and  that  many  such  letters  related  also  to  other  matters. 
Oq  s  motion  for  the  production  of  such  letters,  the  court  refused  the  ap- 
phatioo,  the  defendants  undertaking,  tliat  on  the  trial  the  plaintifik  might 
^  the  extracts  from  the  schedules,  without  reference  to  the  body  of  the- 
aawer.    Campbell  v.  French,  2  Cox,  286. 

Sd.  The  court  refused  to  permit  depositions  in  the  French  language  to  be 
^^livered  out  £6r  the  purpose  of  being  translated.  Fauquier  v.  Tynte, 
:  Ves.  292. 

40.  Bill  for  discovery  of  glebe  mixed  with  defendant's  lands,  by  his  an« 
castors,  who  occupied  both.  Answer,  describing  the  glebe  lands  from  certain 
ptpeis  m  the  defendant's  possession.  Motion  to  produce  them.  Ordered, 
^otti  f.  Adair,  1  Anst.  259. 

41.  A  defendant  ordered  to  deposit  books  in  the  hands  of  the  deputy  re-^ 
nmbrancer,  for  the  inspection  of  the  other  part,  and  afterwards  ordered-  to 
^ctoont,  in  doing  which  he  must  refer  to  these  books,  is  not  dblig^  to  pay 
the  fees  of  the  office  in  taking  copies.     Gabbit  v.  Cavendish,  2  Anst.  547. 

42.  The  court  will  not  make  an  order  on  a  defendant  who  has  answered,' 
ia  vhose  hands  another  of  the  defendants,  who  has  not  answered,  has  de- 
posited  boxes,  in  which  certain  specific  articles,  claimed  by  the  plaintiff,  are 
>>d  to  be  believed  to  be,  that  he  shall  be  restrained  from  parting  with  the 
^object-natter  of  such  deposit ;  unless  the  bill  be  supported  by  a  positive 
^fidavit,  that  the  contents  of  the  boxes  are  actually  in  danger,  however 
*^  the  inference  may  be.  from  the  facts  stated  in  the  affidavit,  that  there 
^OMs  groimd  for  apprehension  that  it  is  intended  to  make  an  improper  use  of 
them  to  the  injury  of  the  plaintiff.     Attorney-general  v.  Elliot,  2  Price,  48. 

i3.  On  a  bill  to  set  aside  a  partition  on  the  ground  of  inequality,  and  for 
>Kv  partition,  stating  a  valuation  and  estimate,  the  gross  result  of  which, 
*iihoiit  rite  pfliticiilars,  were  contained  iii  a  schedule  to  the  bill,  the  ans#er 
^'f^  the  aocuncy  of  the  valuation,  but  alleging  that  the  defendant  was 
■^  to  set  forth  in  what  particulars  it  was  inaccurate,  by  reason  of  such. 
*"MioB ;  a  motion  by  the  defendant  for  production  of  the  valuation,  and 
P^P^  Ircu  relative  thereto,  reHised  with  costs.  Micklethwaite  v.  Moore, 
3iler.2&2. 

H.  Mode  qfoHaming.  —  The  court  will  not  order  a  plaintiff  to  produce  a 
^ttd,  thocgh  stated  in  his  bill,  at  the  instance  of  a  defendant,  before  hearing ; 
k  oiait  file  a  cross-bill  for  the  purpose.    Anon.  Dick.  778. 

Vol.  VIII.  O  45.  Where 
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45.  Where  a  defendant  seeks  the  production  of  deeds,*  stated  to  be  in  the 
plaintifTs  possession,  the  usual  course  is  by  filing  a  cross-bill.  Micklethwaite 
T.  Moore,  S  Mer.  292. 

46.  De.eds  not  delivered  up  upon  petition.     Ex  parte  Poole»  1  Yes.  160. 

47.  Where  the  bill  seeks  relief  as  well  as  discovery,  the  court  will  not, 
upon  motion,  aid  the  plaintiff  in  proceeding  at  law  without  the  authority  and 
control  of  the  court ;  any  ^ch  proceeding  must  be  under  a  decree.  There- 
fore in  such  a  case  a  motion,  that  the  defendant  should  produce  deeds, 
&c.  at  the  trial  of  an  ejectment,  was  refused.  Aston  v.  Lord  Exeter, 
6  Yes.  288. 

'  48.  Bill  by  a  widow,  devisee  in  fee,  impeaching  a  mortgage  by  her,  while 
covert  for  want  of  a  fine.  Answer  admitting  possession  of  the  will,  and  the 
title  under  it ;  alleging  the  loss  of  the  settlement ;  stating  it  differently  from 
the  bill,  by  the  addition  of  a  power  of  revocation  and  appointment  of  new 
Uses,,  by  the  exercise  of  which  a  fine  was  not  necessary.  Production  of  Uie 
will,  not  being  offered  by  the  answer,  ordered  on  motion.  Bird  v.  Harrison, 
15  Yes.  408. 

49.  The  object  of  the  bill  being  to  set  aside  deeds,  the  court  will  not,  on 
motion,  go  beyond  the  usual  liberty  to  inspect,  &c.  and  for  production  at 
the  hearing,  by  an  order  to  deposit  them  with  the  master  for  safe  custody, 
without  a  special  case,  establishing  danger,  that  they  may  not  be  produced. 
Therefore^  where  most  of  the  circumstances  relied  upon,  viz.  variations  in 
tf^o  deeds,  appeared  upon  the  answer,  the  order  was  limited  to  production 
at  the  hearing.     Beckford  v.  Wildman,  16  Yes.  4S8. 

50.  Plaintiff,  appealing  from  a  decree,  dismissing  the  bill,  entitled  to  the 
usual  order  for  the  production  and  inspection  of  deeds.  Church  v.  Barclay, 
Ibid.  435. 

51.  Masters  certificate*  —  The  master  not  ordered  to  certify,  whether  he 
was  satisfied  with  the  production  of  papers  by  a  party.  Cotton  v.  Harvey, 
12  Yes.  391. 

9.  Appointment  of  receiver. 

1.  Control  over  masters. appointment  of. 

The  court  will  not  interfere  with  the  master's  appointment  of  a  consignee, 
unless  upon  special  grounds  and  a  strong  case.  Bowersbark  v.  Calasseau, 
2  Yes.  164. 

2.  Recogniza/fce  ^ 

Inrolment  of  recognizance  entered  nunc  pro  tunc,  Yaughan  v.  Yaughan, 
Dick.  90. 

10.  Injunction. 

1.  Origin  of  the  jurisdiction. 

The  origin  of  the  jurisdiction  of  the  court  of  chancery  in  regard  to  in- 
junctions, and  to  what  extent.     Goodeson  v.  Gallatin,  Dick.  455. 

2.  Distinction  4f0tttfeen  the  several  classes  of. 

Distinctions  in  practice  .between  injunctions  to  stay*  waste,  on  the  sale  or 
an  estate,  and  against  an  action.     18  Ves.  jun.  488. 

3.  Implied, 

A  decree  of  dismissal  of  a  bill  for  a  specific  performance  of  an  agree-- 
ment,  does  not  carry  with  it  an  implied  injunction  against  proceeding  at 
law.     M*Namara  v.  Arthur,  2  B.  &  B.  353. 

4.  Whether  grantable  xvilhout  bill,  and  hy  original  motion, 

1.  Injunction  in  pressing  cases  upon  petition  and  affidavit.  In  this  in- 
stance, converting  old  houses  in  London  to  a  purpose  that  made  them  dan- 
gerous to  the  public,  the  lord  chancellor  granted  the  injunction,  but  said., 
the  lord  mayor  by  his  general  jurisdiction  could  apply  a  much  more  proper 

and. 
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and  effectual  remedy.  The  Mayor,  Commonalty,  and  Citizens  of  London 
r.  Bolt,  5  Ves.  129. 

2.  Order,  in  nature  of  an  injunction  to  stay  waste,  granted  on  petition  at 
the  lord  chancellor's  house.     Nichols  v.  Kearsly,  Dick.  645. 

S.  Where  a  tenant  defending  an  ejectment  brought  by  his  landlord,  makes 
defiuilt  at  the  trial,  and  makes  use  of  the  interval  to  do  all  the  mischief  he 
can  by  breaches  of  covenant  and  wilful  waste,  an  injunction  will  be  granted 
OQ  motion,  or  in  the  vacation  on  petition  ;  but  it  was  refused  where  no  eject- 
ment had  been  brought.     Lathropp  v.  Marsh,  5  Ves.  259. 

4.  Where  a  purchaser  has  been  long  (four  years);  in  treaty  under  contract 
for  the  purchase  of  an  estate,  and  has  paid  part  of  the  purchase-money,  but  ' 
ia  so  short  a  time  as  a  fortnight  af^er  the  last  act  of  negotiation,  suddenly 
declares  off,  and  commences  an  action  to  recover  *back  the  money  paid  on 
account,  an  injunction  will  be  granted  to  restrain  the  action  on  motion^  almost 
as  of  course;  and  iemble^  even  on  a  hearing  under  such  circumstances. 
Ward  V.  Jeffery,  4  Price,  294. 

5.  After  the  dismissal  of  a  bill  for  the  specific  execution  of  an  agreement, 
the  plaintiff  being  unable  to  make  a  good  title,  an  injunction  to  restrain  him 
from  proceeding  on  the  agreement  at  law,  granted  upon  motion ;  the  de- 
fendant undertaking  forthwith  to  file  a  bill.  M'Namara  v.  Arthur,  2  Ball  6: 
Beatty,  349. 

6.  After  a  decree  for  a  specific  performance  of  an  agreement  for  a  lease, 
aod  the  lease  had  been  executed  in  pursuance  of  such  decree,  the  plaintiff 
brought  an  action  at  law  to  recover  from  defendant  damages  for  the  delay  in 
the  performance  of  that  agreement.  Although  the  de&ndant  would  have 
been  cfearly  entitled  to  an  injunction  in  a  new  suit,  yet  the  decree  having 
been  wholly  executed,  the  court  cannot  make  such  an  order  in  the  original 
cause.     Ford  v.  Compton,  I  Cox,  296. 

T.  After  a  decree  pronounced,  injunctions  are  frequently  granted  without 
a  bill.     1  Ball  &  Beatty,  320. 

5-  Preliminaries  to  obtaining, 

1.  Where  there  has  been  a  length  of  exclusive  enjoyment  under  a  patent, 
the  court  will  grant  an  injunction  in  the  first  instance,  without  previously 
putting  the  party  to  establish  his  right  by  an  action  at  law ;  otherwise,  where 
tbe  patent  is  recenL     Hill  v.  Thompson,  3  Mer.  622. 

2.  Bill  for  an  injunction  to  stay  the  infringement  of  a  patent  right ;  de- 
nrjirer,  that  the  plaintiff  had  not  established  ,his  right  at  law,  overruled. 
Hicks  V.  Raincock,  Dick.  647. 

3.  The  court  will  not,  by  injunction,  restrain  the  working  of  mines,  per- 
mitted during  eight  years,  without  directing  an  action.  Field  v.  Beaumont, 
:)vaDst.20& 

4.  In  an  interpleading  bill,  Quare^  whether  the  money  shall  not  be  brought 
into  court  before  Uie  motion  for  an  injunction ;  though  the  practice  seems 
to  have  been  that  it  has  been  held  time  enough,  if  brought  in  upon  showing 
cause  against  the  motion  to  dissolve  the  injunction.  Dungey  v.  Angove, 
3  B.  C*  C.  36«  * 

6«  An  interlocutory  application  is  necessary  to  obtain. 

Injunction  is  granted  only  on  an  interlocutory  application.    Kettle  v.  Cor- 
Dick.  314. 


?•  And  anciently  a  motion  in  open  court  toas  necessary. 

Aodent  order,  that  an  injunction  shall  not  be  obtained,  except  by  motion 
ia  open  court.    10  Yes.  452. 

8.  Notice  of  motion  for, 
1.  The  court  will  discharge  an  order-  for  an  injunction  obtained  on  a 
nocioD  of  course,  if  it  ought  to  have  been  moved  for  on  notice*    Reed  v. 
Bowrer,  1  Price,  101. 

0  2  «•  A. 
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2.  A*  sued  at  law  on  a  policy  of  insurance  which  he  had  made  as  agent 
for  B.  On  a  motion  for  an  injunction  on  affidavit  of  B/s  residing. abroad , 
A.  must  have  notice,  comme  sembU*    Beachcrofl  v.  Gordon,  3  Anst;  686. 

3.  An  injunction  to  stay  proceedings  at  law  dissolved  for  irregularity; 
plaintiffs  having  obtained  the  injunction  as  of  course,  for  want  of  the  answer 
of  two  defendants  who  resided  abroad,  without  notice  to  the  other  defendant, 
who  was  sole  plaintiff  at  law,  and  had  put  in  his  answer  in  time.  Cooper  v. 
Fiindt,  Wight w.  409. 

4.  Injunction  against  obstructing  ancient  lights  granted  on  affidavit,  before 
appearance,  and  without  notice ;  the  plaintiff  having  also  commenced  an 
action  previous  to  filing  the  bill.     Attorney-general  v.  Nichol,  3  Mer.  687. 

9.  Nature  and  form  of  the  motion  for. 

1.  Where  the  injunction  is  to  do  a  thing,  the  course  is  to  move,  that  he 
shall  do  it  by  a  particular  day  or  stand  committed.  Angerstein  v.  Hunt» 
6  Ves.  488. 

2.  Injunction  to  stay  proceedings  in  the  spiritual  court,  or  the  admiralty, 
must  be  moved  specially.     Macnamara  v.  Macquire,  Dick.  223. 

3.  Plaintiff,  entitled  to  move  for  the  common  injunction  to  stay  execution 
for  want  of  an  answer,  cannot,  in  the  first  instance,  move  for  the  special 
injunction  to  stay  trial.     Garlick  v.  Pearson,  10  Ves.  450.     Vide  infra. 

4.  Injunction  to  stay  execution,  and  also  to  stay  trial,  not  granted  as  one 
raotipn.    Wright  v,  Braine,  3  B.  C.  C.  87. 

5.  Upon  motion  for  injunction  to  stay  waste,  a  particular  title  must  be 
shown.    Whitelegg  v.  Whitelegg,  1  B.  C  C.  57. 

6.  Although  in  cases  in  the  nature  of  waste,  an  injunction  will  sometimes 
be  granted  ex  pHrte  even  afler  appearance  ;  yet  if  in  such  a  case,  an  injunc- 
tion has  been  obtained  for  default  of  appearance)  and  it  turns  out  that  an 
appearance  had,  in  fact,  been  entered  at  the  time  when  the  injunction  was 
moved  for,  the  order  will  be  discharged.  *   Harrison  v.  Cockerell,  3  Mer.  1. 

7.  Injunction  granted  until  a  party  abroad  should  put  in  his  answei'. 
Wright  v,  Nutt,  Dick.  691. 

10.  Affidavits. 

1.  Affidavits  of  plaintiff's  right  not  necessary  to  obtain  an  injunction, 
since  defendant,  in  stating  his  own  rights,  must  show  the  plaintiff's.  Pack- 
ington  V.  Packington,  Dick.  101. 

2.  Affidavit  of  the  equity  of  an  injunction  bill,  must  accompany  the 
motion  for  a  subpoena.    Delancy  v.  Wallis,  3  B.  C.  C.  12. 

3.  Injunction  granted  on  statement  of  belief  of  the  facts,  constituting  the 
plaintiff's  equity,  where  they  must  necessarily  be  in  the  knowledge  of  the 
defendant,  if  true,  and  are  not  denied  by  him  in  his  answer.  Scott  v. 
Becher,  4  Price,  346. 

4.  To  obtain  an  injunction  against  a  tenant,  to  stay  waste  in  cutting  turf^ 
the'  affidavit  must  state,  that  the  turf  was  cut  for  the  purpose  of  sale ;  the 
tenant  being  entitled  to  fire-bote.     De  Salis  v.  Crossan,  1  Ball  &  Beatty,  188. 

5.  In  order  to  obtain  an  injunction  against  violation  of  a  patent,  the  party 
must,  at  the  time  of  applying,  swear,  as  to  his  belief,  that  he  is  the  original 
inventor.     Hill  v.  Thompson,  3  Mer.  622. 

6. .  Affidavit  qf  the  merits  must  accompany  motion  for  injunction  to  stay 
proceedings,  when  the  plaintiff  at  law  is  abroad ;  but  need  not  accompany 
the  application,  that  the  service  of  the  subpoena  on  the  attorney,  may  be 
good  service.     Burke  v.  Vickers,  3  B.  C.  C.  24. 

7.  Where  the  defendant  (who  has  brought  ejectments  at  law),  is  abroad, 
motion  for  an  injunction  to  stay  trial,  must  be  on  special  ground.  Revett 
V.  Braham,  2  B.  C.  C.  64a 

8,  Letter^  set  out  in  the  bill,  and  not  admitted  by  the  answer,  allowed  to 
be  verified  by  affidavit  in  support  of  ii^unction.  Taggart  v.  Hewlett^ 
1  Mer.  499. 

9.  AF- 
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9»  Affidavit  in  support  of  injunction  admitted,  after  answeir,  to  prove  an 
aO^tion  in  the  bill  as  to  acts  of  the  parties,  neither  admitted  nor  denied 
bj  the  answer.  But  such- affidavit  not  to  be  allowed  in  contradiction  to  the 
tosver.    Morgan  v.  Goodc,  3  Mer.  10. 

10.  On  a  motion  after  the  answer  for  an  injunction  to  stay  waste,  affidavits 
filed  subsequently  to  the  answer  cannot  be  read.     Smythe  v.  Smythe, 

Siraiist.  252. 

11.  Injunction  until  answer  or  further  order,  to  restrain  the  publication  of 
airork  as  the  plaintiff's,  upon  affidavit  by  his  agent  (he  himself  being  abroad) 
of  drcumstances  making  it  highly  probable  that  it  was  not  the.  plaintiff's 
work,  and  defendant  refusing  to  swear  as  to  his  belief  that  it  was.  Lord 
Byroo  v.  Johnston,  2  Mer.  29- 

12.  The  court  wil),  upon  application  by  a  defendant,  order  an  affidavit, 
nsdein  support  of  a  bill  for  an  injunction,  to^be  filed,  for  the  purpose  of 
giving  him  an  opportunity  of  answering  its  contents,  although  it  is  not  other- 
wise the  usual  course  of  practice  to  file  it.     Scott  v.  Becher,  4  Price,  846* 

11.  On  Jalsification  of  anstoer,  ^ 

Where  to  a  bill  filed  for  an  injunction,  an  answer  is  put  in,  swearing  in 
such  a  manner  that  an  injunction  cannot  be  maintained  on  it;  if  the  answer 
be  afterwards  falsified,  the  court  will  put  the  plaintiff  in  the  same  situation 
as  if  the  answer  had  been  originally  fair.     1  Sch.  &  Lef.  308. 

12.  Affidavits  contradicting  answer. 

1.  In  what  case  affidavits  shall  be  read  against  the  answer,  on  motion  for 
injunction.     Isaacs  v.  Humpage,  3  B.  C.  C.  463. 

2.  Affidavits  read  in  support  of  injunction.     Gibbs  v.  Cole,  Dick.  64. 

3.  Affidavit  read  in  support  of  an  injunction  to  stay  waste.  Countess  of 
Strathmore  ▼.  Bowes,  Ibid.  673. 

4.  Ground  of  reading  affidavit  in  support  of  an  injunction  against  waste. 

9Ves.356.  .         .        «.      .        ^ 

5.  In  support  of  motion  for  injunction  on  interpleading  bill,  affidavits  of 

the  facts  may  be  read ;  for  it  is  exactly  on  the  footing  of  waste.    Langston 
f  Boylston,  2  Ves.  102. 

6.  Affidavits  admitted  on  motion,  after  answer,  for  an  injunction  and 
receiver  in  the  case  of  partnership,  by  analogy  to  wa^te.  Peacock  v.  Peacock, 

16  Ves.  49- 

7.  Injunction  bill,  charging  fraud  in  obtaining  verdict :  affidavits  contra- 
dicting the  answer  read  in  support  of  the  injunction  on  the  merits.    Isaac  v. 

Hompage,  1  Ves.  427. 

8.  In  a  motion  for  an  injunction,  the  plaintiff  cannot  read  affidavits  to  con- 
tradict the  answer.     Somerville  v.  Buckler,  8  Anst.  658. 

9.  Affidavits  cannot  be  read  in  support  of  an  injunction  to  restrain  the 
negociation  of  a  bill  of  exchange.     Berkeley  v.  Bry  mer,  9  Ves.  355. 

13.  Reading  ansvoer  in  support  of  injunction. 
Plaintiff  may  read  the  answer  to  shew  his  right  to  an  injunction,  and  also 
affidaviu  of  the  waste.     Packington  v.  Packington,  Dick.  102. 

14.  What  proceedings  are  stayed  therdy. 

1.  Injunction  in  the  court  of  chancery  stays  all  proceedings,  if  before  de- 
dantion;  if  after,  it  stays  execution  only.     10  Ves.  452. ;  18  Ves.  48S. 

2.  Injimction  in  chancery  stays  execution  only;  not,  as  in  the  court  of 
exdiequer,  trial  also ;  but  may  afterwards  be  extended  to  stay  trial  upon  a 
iK^affidavit-     Nelthorpe  v.  Law,   13  Ves.  323.;   2  Ves.  &  Beam.  41 . ; 

18  Yes.  488« 

3.  Effect  of  an  injunction  in  the  court  of  chancery :  before  action  com- 
menced, staying  all  proceedings  at  law :  after  action  commenced,  permitting 
the  defendant  to  call  for  a  plea,  and  proceed  to  judgment  at  law,  if  in  a 

O  3  condi- 
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2.  A>  sued  Kt  lav  od  a  policj  or  tnturance  which  he  had  made  as  agent 
for  B.  On  a  raotiun  for  an  injunction  on  affidavit  of  B.'s  residing  .abroad, 
A.  must  have  notice,  comme  temble.     Beachcrofl  v.  Gordon,  3  Aott.  686. 

3.  An  injunction  to  stay  proceedings  at  law  dissolved  for  irregularity; 
plaintift  having  obtained  tiie  injunction  as  of  course,  for  want  of  the  answer 
of  two  defendanifi  who  resided  abroad,  without  notice  to  the  other  defendant, 
who  was  sole  plaintiff  at  law,  and  had  put  in  his  answer  in  time.  Cooper  v. 
Fliodt,  Wightw.  409. 

4.  Injunction  againgt  obstructing  ancient  li<Ehts  granted  on  affidavit,  before 
appearance,  and  without  notice ;  the  plaintiff  having  also  commenced  an 
action  previous  to  filing  the  bill.     Attorney-general  v.  Nichol,  3  Met.  687. 

9.  Nature  and  form  of  the  motion  for. 

1.  Where  the  injunction  h  to  do  a  thing,  the  course  is  to  move,  that  he 
shall  do  it  by  a  particular  day  or  stand  committed.  Angerstein  v.  Hunt, 
6  Ves.  488. 

2.  Injunction  to  stay  proceedings  in  the  spiritual  court,  or  the  admiralty, 
must  be  moved  specially.     Macnamara  v,  Macquire,  Dick.  223. 

5.  Plaintiff,  entitled  to  move  for  the  common  injunction  to  stay  execution 
for  want  of  an  answer,  cannot,  in  the  first  instance,  move  for  the  special 
injunction  to  stay  trial.     Garlick  v.  Pearson,  10  Ves.  450.     Vide  infra. 

4.  Injunction  to  stay  execution,  and  also  to  stay  trial,  not  granted  as  one 
motipn.     Wright  v,  Braine,  3  B.  C.  C.  87- 

5.  Upon  motion  for  injunction  to  st^  waste,  a  particular  title  must  be 
shown.    Whitelegg  v.  Whitelegg,  1  B.  Cf-  C.  57. 

6.  Although  in  cases  in  the  nature  of  waste,  an  injunction  will  sometimes 
he  granted  ex  ptirte  even  after  appearance  ;  yet  if  in  such  a  case,  an  injunc- 
tion has  been  obtained  for  default  of  appearance)  and  it  turns  out  that  an 
appearance  had,  in  fact,  beeo  entered  at  the  time  when  the  injunction  was 
moved  for,  the  order  will  be  discharged.    Harrison  v.  Cockerell,  3  Mcr.  1. 

7.  Injunction  granted  until  a  party  abroad  should  put  in  his  answei'. 
Wright  T.  Nutt,  Dick.  691. 

10.  Affidavits. 

1.  Affidavits  of  plaintiff's  right  not  necessary  to  obtain  an  injunction, 
since  defendant,  in  stating  his  own  rights,  must  show  the  plaintiff's.  Pack- 
ingtOQ  V.  Packington,  Dick.  101. 

2.  Affidavit  of  the  equity  of  an  injunction  bill,  must  accompany  the 
motion  for  a  mbpcena.     Delancy  v.  Wallts,  3  B.  C.  C.  12. 

S.  Imunction  granted  on  statement  of  belief  of  the  factt,  constituting  the 

Slaintiff's  equity,  where  they  must  necessarily  be  in  the  knowledge  of  the 
efendant,  if  true,  and  are  not  denied  by  him  in  his  answer.  Scott  v. 
Becher,  4  Price,  346. 

4.  To  obtain  an  injunction  against  a  tenant,  to  stay  waste  in  cutting  turf, 
the  affidavit  must  state,  that  the  turf  was  cut  for  the  purpose  of  sale ;  the 
tenant  being  entitled  to  6re-bote.      De  Salis  v.  Crossan,  I  Ball  &  Beatty,  168. 

5.  In  order  to  obtain  an  injunction  against  violation  of  a  patent,  the  party 
must,  at  the  time  of  applying,  swear,  as  to  his  belief,  that  he  is  the  original 
inventor.     Hill  v.  Thompson,  3  Mer.  622. 

"*""""  ...  j^^  j^  ^^^^ 
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9>  Affidavit  in  support  of  injimctioii  admitted)  after  ansna,  to  prove  an 
iDixitioii  in  the  bill  as  to  acta  of  the  paniea,  neither  admitted  nor  denied 
b;  uie  antirer.  But  sucli- affidavit  not  to  be  allowed  in  contradiction  to  the 
uttver.    Morgan  v.  Goodc,  3  Mer.  10> 

I0>  On  a  motion  after  the  answer  for  an  ioiunction  to  stay  waste,  affidavits 
fi)«]  rabiequently  to  the  answer  cannot  be  read.  Smythe  t-  SmythC) 
Swiiiu.252. 

II.  Injunction  until  answer  or  further  order,  to  restrain  the  publioation  of 
imwk  as  the  plaintiff's,  U|toa  affidavit  by  his  agent  (he  himself  oeing  abroad) 
of  circumstances  making  it  highly  probable  that  it  was  not  the.  plaintiff's 
work,  and  defendant  refusing  lo  swear  as  to  his  belief  that  it  was.  Lord 
Bjroo  r.  Johnston,  2  Mer.  29- 

13.  The  court  wil),  upon  application  by  a  defendant,  order  an  affidavit, 
nde  la  support  of  a  bill  for  an  injunction,  to^be  filed,  for  the  purpose  of 
^ving  him  an  opportunity  of  answering  its  contents,  although  it  is  not  other- 
vise  the  usual  course  of  practice  to  61e  it.     Scott  v.  Becher,  4  Price,  346. 
H.  OnJaUificationofantuier. 

Where  to  a  bill  filed  for  an  injunction,  an  answer  is  put  in,  swearing  in 
tach  a  manner  that  an  injunction  cannot  be  maintained  on  it;  if  the  answer 
be  afterwards  falsified,  the  court  will  put  the  plaintiff  in  the  same  situation 
n  if  the  answer  had  been  originally  fair.     1  Sch.  A  Lef.  308. 
12.  Affldavitt  contradktijig  anmer. 

1.  lo  what  case  affidavits  shall  be  read  against  the  answer,  on  motion  for 
iDJooctioo.     Isaacs  v.  Humiiage,  3  B.  C.  C.  463. 

i.  Affidavits  read  in  support  of  injunction.     Gibbs  v.  Cole,  Dick.  64. 

3.  Affidavit  read  in  support  of  an  injunction  to  stay  waste.  Countess  of 
Stnthmore  t.  Bowes,  Ibid.  673> 

4.  Ground  of  reading  affidavit  in  support  of  an  injunction  against  waste. 
9  Ves.  356. 

5.  In  support  of  motion  for  injunction  on  interpleading  biU,  affidavits  of 
the  &cts  may  be  read;  for  it  is  exactly  on  the  footing  of  waste.  Langston 
I  Boylston,  2  Ves.  102. 

6.  Affidavits  admitted  on  motion,  afler  answer,  for  an  injunction  and 
receiver  in  the  case  of  partnership,  by  analogy  to  waste.  Peacock  v.  Peacock, 
16  Ves.  49. 

7.  Injunction  bill,  charging  fraud  in  obtaining  verdict :  affidavits  contra- 
dicting the  answer  read  in  support  of  the  injunction  on  the  merits.  Isaac  v. 
Hiunpage,  1  Ves.  427. 

8.  In  a  motion  for  an  injunction,  the  plaintiff  cannot  read  affidavits  to  con- 
tiadict  the  answer.     Somerville  v.  Buckler,  3  Anst.  658. 

9.  AfftflavttB  cannot  he  read  in  support  of  an  injunction  to  restrain  tlie 

Berkeley  v.  Brymer,  9  Ves.  355. 
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condition  to  do  so ;  or  if  not,  to  do  only  what  is  neceMary  to  enable  him  to 
do  so;  restraining  execution.  Therefore,  after  bail  excepted  to,  ruling 
the  sheriff  to  bring  in  the  body^  a  breach  of  the  injunction.  Buller  v.  Orey, 
16  Ves- 141. 

4.  An  injunction  extends  to  prevent  a  suit  against  the  sheriff,  for  not  pay- 
ing oyer  money  levied  by  him  in  the  original  action  before  the  injunction 
issued.    Bolt  v.  Stanway,  2  Anst.  556. 

5.  But,  in  order  to  bring  bimself  within  the  protection  of  the  order,  the 
sheriff  must  comply  witli  tiie  terms  of  it,  by  bringing  the  money  into  court. 
Ibid.  569. 

15.  Available  and  obligatori/ Jbr  parties  only. 

1.  Injunction  not  binding  upon  a  person  not  a  party  in  the  cause.  7  Ves. 
it5S»\  Dawson  v.  Frinceps,  2  Anst.  521. 

2.  Nor  can  it  be  extended  to  protect  one  who  is  not  a  party  in  the  suit'in 
equity.    Gadd  v.  Worral,  2  Anst.  555. 

16.  General  grounds  Jbr. 

Party  applying  for  an  injunction  miist  shew  a  specific  right  in  tlic  property^ 
and  that  It  is  in  danger.    Aimenes  v.  Franco,  Dick.  149. 

17-  From  subsequent  discovery  of  facts. 

If  a  defendant  fail  in  proving  a  material  fact  at  law,  of  which  be  after- 
wards obtains  a  discovery  from  the  adverse  party  in  equity,  it  is  a  ground  for 
granting  an  injunction,  though  he  would  not  be  permitted  to  prove  the  fact 
by  any  other  witnesses  whom  he  could  have  examined  at  law.  Hankey  ▼• 
Vernon,  2  Cox,  12. 

18.  Threats,  a  ground  Jbr. 

1.  Threats  a  sufficient  ground  for  an  injunction.  Packington  v.  Packing- 
ton,  Dick.  101.;  6  Ves.  706. 

2.  Hence,  sending  a  surveyor  to  mark  out  trees  is  a  sufficient  ground  for 
an  injunction.    Jackson  v.  Gator,  5  Ves.  688. 

19.  Time  of  obtaining. 

1.  Injunction  in  chancery  in' the  vacation;  the  court  being  always  open. 

6  Ves.  771. 

2.  Injunction  under  special  circumstance  to  stay  the  working  of  coal 
mines,  after  the  seals  subsequent  to  trinity  term  were  over.  Smith  v.  Clarke^ 
Dick.  455. 

3.  Order  nisi  to  stay  proceedings  at  law,  obtained  on  motion  afler  the  last 
seal  in  the  vacation,  uie  brief  not  having  been  delivered  to  counsel  on  the 
seal-day,  discharged  with  costs  for  irregularity.  Sharpe  v.  Ashton,  2  Ves. 
&  Beam.  412. 

4.  No  injunction  until  appearance  or  default.  White  v.  Klevers,  18  Ves. 
jun.  471*;  James  v.  Downes,  Ibid.  522. 

5.  A  plaintiff  is  entitled  to  the  common  injunction  immediately  on  an  at- 
tachment being  issued.    Bruce  v.  Webb,  2  Mer.  474. 

6.  Injunction  to  prevent  transfer  of  stock,  not  granted  till  after  the 
defendant's  appearance,  or  being  in  contempt,  and  upon*  notice.  DoolitUc 
V.  Walton,  Dick.  442. 

7.  A  special  injunction,  to  restrain  a  defendant  from  distraining,  will  be 
granted  before  answer,  if  the  defendant  be  in  contempt  for  not  having  an* 
swered.    Heming  v.  Emuss,  1  Price,  386. 

8.  Motion  refused  for  an  injunction  on  filing  an  interpleading  bill  and  affi- 
davit.    Croggson  v.  Syruons,  3  Mad.  130. 

9.  The  defendant  before  he  had  prayed  time  to  answer,  or  was  in  contempt, 
was  restrained  from  selling  diamonds,  to  which  the  plaintiff  by  his  bill 
claimed  a  title.     Tonnins  v.  Prout,  Dick.  387. 

10.  Injunction  to  restrain  defendant  from  negotiating  a  bill  of  excbaqge» 

given 
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given  for  goods  not  delivered,  issued  on  certificate  of  bill  filed,  and  to  be 
ttrred  with  a  subpcena.    Patrick  ▼.  Harrison,  3  B.  C.  C.  476* 

11.  Injunction  granted  on  filing  the  bill,  to  prevent  the  defendant  from 
beiog  inducted  to  a  living.     Potter  v.  Chapman,  Dick.  146. 

12.  In  ordinary  cases  no  injunction  till  hearing,  unless  a  ground  for  it  in 
the  answer ;  but  in  cases  of  waste,  pat^ts,  and  irreparable  mischief,  it  will  be 
granted  on  affidavit  before  answer.     I  Ves.  430. 

iS.  Injunction  before  answer  to  prevent  irreparable  mischief,  defendant 
having  previously  established  his  right  at  law.   Chalk  v.  Wyatt,  3  Mer.  688* 

14.  The  court  will  grant  an  injunction  to  stay  proceedings  at  law,  before 
answer,  even  where  the  defendant  having  obtained  time  for  the  return  of  a 
coomission  sent  abroad  to  take  the  answer,  is  not  in  contempt  for  not  put- 
ting it  in,  if  it  is  shewn  that,  in  consequence  of  the  necessary  intermediate 
deby,  the  action  at  la%v  would  be  tried  before  the  expiration  of  the  time  at^- 
lowed  for  its  return.     Parnell  v,  Nesbitt,  2  Price,  144. 

15.  Injunction  to  stay  proceedings  in  the  spiritual  court  granted  in  the 
£ist  instance.     Chandler  v.  Gascoyne,  Dick.  281. 

16.  Motion  under  special  circumstances  upon  affidavit  before  answer  to 
restrain  proceeding  under  a  judgment,  refused.  Lane  v.  Williams,  6  Ves.  798. 

17.  Undertaking,  upon  sale  of  tlie  good-will  of  a  trade,  not  to  carry  on 
the  same  business,  and  to  use  the  best  endeavours  to  assist  the  purchaser,  &c. 
The  remedy  for  a  breach  is  an  action,  or  issue,  quantum  damnificatus  ;  and 
an  injunction  against  proceeding  under  a  judgment  for  the  consideration, 
upon  affidavits  before  answer,  was  refused.     Shackle  v.  Baker,  14  Ves;  468. 

18.  An  injunction  to  stay  trial  cannot  be  obtained  until  after  the  common 
injunction ;  and  therefore  where  the  time  for  the  defendant's  appearance  was 
the  day  for  which  notice  of  trial  was  given,  the  trial  cannot  be  stayed. 
Wright  V.  Brains,  2  Cox,  232. 

19.  Motion  for  special  injunction  to  restrain  defendant  (plaintiff  at  law) 
from  suing  out  execution  on  a  judgment  obtained  by  him  in  his  action  pre- 
vious to  the  common  injunction  beins  obtained,  refused,  as  contrary  to 
practice;  the  court  only  granting  such  special  injunction  in  cases  where 
the  plaintiff  has  had  up  opportunity  of  obtaining  the  common  'injunction. 
Fraoklyn  v.  Thomas,  3  Mer.  225.  The  defendant  (plaintiff  at  law)  subse*- 
queotly,  on  the  day  when  the  common  injunction  might  otherwise  have  been 
obtained,  puts  in  a  demurrer  which  is  overruled;  and  in  the  mean  time^ 
pending  the  demurrer,  the  plaintiff  is  taken  in  execution ;  after  which,  and 
iamediately  on  the  overruling  of  the  demurrer,  the  common  injunction  is 
obtained  upon  an  application  to  discharge  the  plaintiff  out  of  custodv,  on 
the  mand  that  the  demurrer  bein^  overruled,  the  parties  are  entitled  to 
be  p^ced  in  the  situation  tliey  would  have  been  in  if  no  demurrer  had  been 
filed,  and  by  analogy  to  the  case  of  goods  taken  in  execution ;  the  applica- 
tion being  opposed  on  the  ground  that  the  parties  would  not  by  granting  it 
be  placed  in  the  situation  in  which  thev  would  otherwise  have  stood,  since 
the  judgment  had  been  satisfied  by  the  taking  in  execution,  and  if  now 
diacaareed,  the  debt  would  be  gone.  Ordered,  that  the  plaintiff  be  dis- 
diarged  on  undertaking  again  to  confess  judgment,  so  that  he  might  not 
tftennunda  say  the  existing  judgment  and  debt  had  been  satisfied,  by  the 
execution  from  which  he  was  so  discharged,  Franklyn  v.  Thomas,  3  Mer. 
225. 

20.  Injunction  to  stay  trial  just  at  the  time  of  the  assizes,  refused.  Blacoe 
V.  Wilkinson,  13  Ves.  454. 

21.  Where  a  verdict  at  law  has  been  obtained  against  a  defendant,  who 
neglects  to  apply  for  a  new  trial  within  the  time  appointed  by  the  rules  of 
die  court  of  law,  this  court  will  not  entertain  a  bill  for  an  injunction  on  the 
{Toand  that  the  plaintiff's  demand  was  unconscientious,  or  that  it  was  sub- 
jectHooatter  for  an  account ;  provided  it  was  competent  to  the  party  to  lay 
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those  grounds  before  the  jury  on  the  trial,  or  before  the  court  of  Uew  on 
motion  for  a  new  trial.     Bateman  v.  Willoe,  1  Sch.  &  Lef.  201. 

22.  The  court  will  set  aside  an  Injunction  granted  (after  trial  and  verdict 
obtained)  upon  the  ground  that  one  of  the  defendants,  plaintifi  at  law,  in 
whom  the  interest  was  arerred  to  be,  was  in  contempt  for  not  having  an- 
swered, and  that  his  answer  was  most  material  to  the  defence  at  law  of  the 
plaintiffs  (in  equity)  to  the  action,  as  it  might  shew  that  the  property  was 
not  in  truth  in  him ;  and  that  although  the  affidavit  of  merits,  on  which  it 
was  obtained,  contain  allegations  of  strong  facts  in  support  of  the  plaintiff's 
equity  ;  and  although  the  court  of  law  have  since,  on  the  same  facts  having 
been  brought  before  them  upon  motion  for  a  new  trial,  granted  a  rule  nisi^ 
against  which  cause  has  not  yet  been  shewn.  Such  an  order  can  only  be 
obtained  before  verdict,  and  if  obtained  after  will  be  discharged  upon  motion. 
Whitmore  v.  Thornton,  3  Price,  241. 

28.  Injunction  pending  a  demurrer  irregular.  Cousins  v.  Smith,  13  Vcs* 
164. 

20.  A/ier  reference  qfbiUJbr  impertinence. 

Where  a  bill  is  referred  for  impertinence,  before  the  time  for  answeringr 
is  out,  the  plaintiff  cannot  have  an  injunction  of  course  for  want  of  an 
answer;  but  must  move  it  on  notice  and  affidavit.  Neale  v.  Wadeson, 
IB.C.C.57^. 

21.  From  toant  of  an  answer* 

1.  Injunction  for  want  of  an  answer.  Exchange  Assurance  v.  Barker^ 
Dick.  72. 

2.  Injunction  of  course  for  want  of  answer  to  an  amended  bill;  an  answer 
•having  been  put  in  to  the  original  bill ;  and  no  injunction  obtained  upon  thau 
Nelthorpe  v.  Law,  1 3  Yes.  323. 

3.  Motion  to  discharge  order  for  an  injunction,  and  an  attachment  on 
which  the  injunction  had  issued,  refused;  the  answer  having  been  sworn 
the  evening  before,  but  not  filed  until  after  the  injunction  issued.  Bruce  ▼• 
Webb,  2  Mer.  474. 

4.  The  bill  being  referred  for  impertinence,  the  plaintiff  cannot  move  (as 
of  course)  for  an  injunction  for  want  of  an  answer,  but  is  in  the  same  situ- 
ation as  if  the  time  for  answering  were  not  out,  until  the  master  has  reported 
on  the  reference.     Neale  v.  Wadeson,  1  Cox,  104. 

5.  Exceptions  filed,  which  may  be  nunc  pro  tunc  of  course  upon  applica- 
tion within  two  months  after  answer,  and  afterwards  upon  special  cause,  will 
sustain  an  injunction.     14  Ves.  536. 

6-  Where  exceptions  have  been  filed,  nunc  pro  tunc,  the  court  will  not 
grant  an  injunction  on  opening  a  material  exception,  unless  the  plaintiff,  on 
obtaining  his  order;  give  a  four-day  rule  for  arguing  the  exceptions.  Ed- 
wards v.  Hogarth,  1  Price,  147. 

7.  To  constitute  what  is  called  a  material  exception  to  the  answer,  or  one 
upon  the  opening  of  which  an  injunction  will  be  granted,  it  is  not  only 
necessai*y  that  the  charge  is  not  fully  answered,  but  the  charge  itself  must 
be  of  such  import  that  the  answer  will  be  of  use  to  the  plaintiff  in  his  defence 
at  law,  and  if  that  is  not  manifest  the  want  of  answer  will  not  entitle  tlie 
plaintiff  to  nn  injunction.     Hirst  v.  Peirse,  4  Price,  339. 

22.  From  insufficiency  ofansn^er. 

In  a  valued  policy,  unless  there  is  a  particular  charge  in  the  bill  for  an 
injunction,  that  the  value  of  the  cargo  is  below  the  amount  insured,  it  is 
sufficient  if  the  defendant  swears  to  the  value  as  stated  in  tlie  invoice.  Aubert 
V.  Jacobs,  Wightw.  118. 

23.  From  imjjicd  admissions  in  ^nstoer. 

^     Defendant's  denying  that  he  had  committed  waste  *'  since  the  filing  of  the 
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bflli''  is  no  reason  for  refusing  an  injunction.    Attorney-general  v.  Burrows 
Dick.  128. 

24>.  From  demurrer  to  bill  being  overruled. 
iDJQDction  of  course,  demurrer  to  the  bill  being  overruled.    Rashleigh  v. 
BiiUer.  Dick.  15S. 

25.  On  amended  biU. 

1.  Injunction  granted  on  amended  bill,  on  special  motion,  without  afii- 
divit,  after  injunction  dissolved  on  the  original  bill.     Edwards'  v.  Jenkins^ 

3B.C.C.425. 

2.  After  an  injunction  dissolved  on  the  merits,  the  plaintiff  cannot,  on  an 
amended  bill,  have  another  injunction,  without  a  special  affidavit  of  merits, 
though  the  defendant  be  in  contempt  for  not  answering.  Longham  v.     Toe, 
I  Aost.  188. 

3.  After  an  injunction  on  the  original  bill,  dissolved  on  the  coming  in  of 
the  answer,  the  plaintiff  cannot  have  an  injunction  on  an  amended  bill,  though 
supported  bj  affidavits,  unless  the  defendant  is  in  contempt.  Gadd  v.  Wor- 
ral,  2  Anst.  55S.  .  • 

4.  Injunction  refused  upon  merits  in  the  answer,  not  obtained  of  course 
npoQ  amended  bill.    Bliss  v.  Boscawen,  2  Ves.  &  Beam.  101. 

26.  Services  relative  to. 

U  Service  of  subpoena  necessary  in  the  case  of  special  injunction ;  but, 
the  practice  havine  been  unsettled,  the  defendant  was  put  to  dissolve  upon 
the  mcnts;  and  the  plaintiff  permitted  to  shew  cause.  Attorney-general 
T.Nicbol,  16  Yes.  338. 

t  Copy  of  an  injunction  served,  and  the  original  shown,  sufficient  service. 
Woodward  v.  King,  Dick.  797. 

3.  A  plaintiff  who  has  obtained  an  order  for  an  injunction,  is  not  entitled 
m  point  of  practice  to  serve  it  with  the  writ  of  execution,  before  it  be  passed 
aod  enterea,  although  it  is  usual  to  do  so ;  and  if  he  should  so  serve  it,  and 
there  ahoiild  be  an  error  in  drawing  up  the  order,  to  the  prejudice  of  the 
defendant,  it  will  be  considered  a  contempt,  and  so  treated  by  the  court 
on  an  application  to  them  to  punish  the  plaintiff  for  so  doing ;  nor  will  the 
\umuS  be  suffered  to  avail  himself  of  the  excuse  of  its  being  a  mistake ;  and 
all  the  costs  incurred  by  the  defendant,  arising  from  such  an  irregularity, 
vill  be  ordered  to  be  paid  by  the  plaintiff.     Scott  v.  Becher,  4  Price,  346. 

4.  Service  of  subpoena  issued  on  an  injunction-bill,  though  effected  at 
eleren  o'clock  on  the  night  of  the  return-day,  and  at  so  great  a  distance 
from  town  as  to  render  it  impracticable  for  the  defendant  to  appear  in  time 
to  prevent  an  injunction  for  want  of  appearance,  was  held  to  be  sufficient 
^crrice.    Nightingale  v.  Merrvweather,  1  Price,  287- 

5.  Service  on  defendant's  clerk  in  court,  ordered  to  be  good  service,  with 
notice  of  motion  for  breach  of  an  injunction,     liugg  v.  Floyer,  Dick.  478. 

6.  Service  upon  the  attorney,  the  defendant  being  abroad,  only  to.  compel 
sppearaoce,  not  for  the  purpose  of  a  special  injunction  in  the  first  instance. 
Aoderioo  ▼.  Darc]^,  18  Ves.  jun.  447- 

7.  The  court  inll  order  the  attorney  of  a  plaintiff  residing  abroad,  who 
^  been  employed  to  commence  an  action  at  law,  to  accept  a  subpoena  on 
a  iojqnctioo-bill,  supported  by  an  affidavit  of  the  facts,  ana  of  the  subsist* 
<oce  of  an  account  between  the  parties.    Wattleworth  v.  Pitcher,  2  Price,  5. 

B.  It  is  not  necessary  that  the  affidavit  for  an  order,  that/  service  of  the 
^Afponw,  upon  an  injuncuon  bill,  on  ^  the  attorney  at  law,  shall  be  good  ser* 
lice,  shoold  state  a  previous  i4>plication  to  the  attorney,  and  refusal  to 
«cept  service.    French  v.  Roe,  IS  Ves.  593. 

9.  Service  on  the  defendant's  wifiP  prdered,to  be  deemed  personal  service 
<n  tbe  defendant 4  and  upon  that  service  ordered^  that  he  stand,  committed 
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for  breach  of  the  injunction.    Sir  William  Pulteney  v.  Shelton,  5  Ves.  147. 
260,  note. 

27-  Commencement  of  its  operation. 

An  injunction  when  sealed  at  the  next  seal,  operates  from  the  order,  not 
from  the  sealing.    Rattray  v.  Bishop,  3  Mad.  220. 

28.  Its  effect  on  motion  to  dismiss  for  xvant  of  prosecution. 

Motion  to  dismiss  the  bill  for  want  of  prosecution  since  the  answer,  not 
prevented  by  an  injunction.    Day  v.  Snee,  S  Ves.  &  B^am.  170. 

29.  Its  effect  upon  an  inchoate  execution. 

If  an  injunction  is  obtained  on  bill  filed  after  execution  executed,  the 
goods  not  yet  being  out  of  the  hands  of  the  sheriff,  and  the  sheriff  proceeds 
to  sell  without  process,  he  will  be  ordered  to  pay  the  money  into  court. 
Formerly  the  practice  in  such  case  was,  to  make  the  sheriff  a  party,  but  since 
disused.    Franklyn  v.  Thomas,  3  Mer.  234. 

30.  Discharge  Jirom  custody  on  obtaining, 

1.  On  an  injunction  obtained,  the  court  will  not  discharge  the  plaintiff  out 
of  custody,  if  taken  on  legal  process.    Willis  v.  Daniel,  1  Anst.  36. 

2.  See  Franklyn  v.  Thomas,  3  Mer.  22^. 

31.  Continuation  of — preliminaries  to. 

On  injunction  to  stay  the  printing  of  a  book,  reference  to  see  if  the  books 
published  by  the  plaintiff  and  defendant  were  the  same  or  not.  Jeffrey  v. 
Bowles,  Dick.  429. 

32.  Continuation  of^^  notwithstanding  the  doubtfulness  of  legal  title, 

1.  Injunction  granted  or  continued  to  the  hearing,  though  the  legal  title 
doubtful ;  as  upon  patent  rights.    6  Ves.  707. 

2.  Injunction  that  the  validity  of  a  patent  might  be  tried  at  law  ;  verdict 
for  the  patentee,  subject  to  the  opinion  of  the  court  upon  a  case :  the  court 
equally  divided :  the  patentee  must  bring  another  action :  but  the  court  will 
not  impose  any  terms  upon  him,  nor  dissolve  the  injunction  in  the  mean 
time.    Bolton  v.  Bull,  3  Yes.  140. 

33.  Continuation  of '— conditions  of — payment  of  money  into  court, 

1.  Where  there  is  a  suit  for  money  received,  and  the  defendant  files  a 
bill  for  an  injunction,  admitting  to  have  received  tlie  money,  he  shall  pay 
it  into  court,  or  the  injunction  shall  be  dissolved.  Sherwood  v.  White, 
1  B.  C.  C.  452. 

2.  Bill  filed  for  injunction  (after  verdict  at  law)  which  is  obtained  for  want 
of  an  answer,  the  plaintiff  shall  bring  the  money  recovered  against  him  into 
court,  upon  application  of  the  defendant  on  oath,  denying  the  equity  of  the 
bill,  or  the  injunction  shall  be  dissolved.  Acton  v.  Market,  2  B.  C.  C.  14.  ; 
CuUey  V.  Hinckling,  2  B.  C.  C.  182. 

3.  The  court  will  not  order  a  plaintiff,  who  has  obtained  an  injunction,  to 
stay  proceedings  at  law,  on  a  bill  filed  for  a  discovery,  by  which  he  seeks  to 
establish  a  case  of  the  goods  being  charged  at  a  much  greater  price  than  the 
one  agreed  on  *-  to  pay  even  the  price  acknowledged  to  be  just,  into  court, 
to  abide  the  result  or  the  action.     Parnell  v.  Nesbitt,  2  Price,  149. 

4.  A  plaintiff,  having  obtained  an  injunction  to  restrain  proceedings  at 
law,  cannot  be  called  on  to  pay  into  court  the  sum  demanded  at  law,  on  an 
affidavit  of  equitable  grounds  by  one  of  the  defendants,  the  answer  of  the 
others  not  having  come  in ;  nor  will  the  court  alternately  dissolve  the-  in- 
junction.   Menzies  v.  Rodrigues,  1  Price.  133. 

5.  Where  an  injunction  is  obtained  till  die  coming  in  of  the  answer  of 
one  defeji^dant  who  resides  abroad,  the  plaintiff  is  not  compellable  to  bring 
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the  mooej  iato  court,  unless  on  special  circiimstances.    Shoulbred  v.  M 'Mas- 
ter, 2  ADSt.  566. 

S^.^  Continuation  of — to  stay  trial* 

1.  Injunction  extended  to  stay  trial,  on  affidavit  that  the  plaintiff  is  advised 
and  believes,  that  be  cannot  sa/ely  proceed  to  trial  until  the  answer.  Part- 
ington V.  Hobson,  16  Ves.  220. 

2.  On  an  application  to  extend  the  usual  injunction  to  stay  trial,  an  affi- 
davit that  Uie  plaintiff  "  had  been  advised  by  his  counsel,  and  verily  be- 
lieved that  he  could  not  safely  proceed  at  law  without  a  discovery  from  the 
defendant  of  the  several  matters  contained  in  the  bill,"  is  sufficient.  Hart- 
ley T.  Hobson,  2  Cox,  117- 

3.  Injunction  extended  to  stay  trial,  on  affidavit  that  plaintiff  cannot  safely 
go  to  trial  without  the  answer,  and  believes  it  will  produce  discovery  mate* 
lial  io  his  defence.     18  Ves.  jun.  488. 

4.  To  extend  an  injunction  to  stay  trial  the  affidavit  must  state  belief,  not 
merely  that  the  defendant  cannot  go  to  trial,  but  that  the  answer  will  fur- 
nish discovery  material  to  the  defence  in  the  action.  Appleyard  v.  Setoui 
16  Ves.  223. 

5.  An  answer  filed  is  a  sufficient  objection  to  a  motion  to  extend  an  in- 
junction to  stay  trial,  but  as  the  defendant  submitted  to  exceptions,  the  order 
was  made ;  an  insufficient  answer  being  no  answer.  Bishton  v.  Birch,  1  Ves, 
&  Beam.  366. 

6.  An  action  was  commenced  in  July  1816,  and  tried  at  York  assizes  in 
Jq1j18I7*  On  21st  January  1818,  a  new  trial  was  granted,  whereupon 
j^ntiff  filed  his  bill  for  a  discovenr,  and  obtained  the  common  injunction. 
The  new  trial  at  York  was  fixed  tor  the  7th  March.  On  a  motion  to  ex- 
tend the  injunction  to  stay  trial,  the  same  was  refused  with  costs.  Field  v. 
Beaamont,  3  Mad.  102. ;  Swanst.  204. 

S5.  Continuation  of — from  replying  to  anstoer* 

The  replying  to  an  answer,  the  serving  a^  subpoena  to  rejoin,  and  giving 
rules  to  produce  witnesses,  will  not  prevent  a  defendant  from  moving  upon 
his  answer  to  dissolve  an  injunction,  unless  cause.  Molineaux  v.  Luard, 
Dick.  684. 

36.  Continuation  of — from  referetice  ofanxmerfor  'scandal  or  impertinence. 

1.  An  answer  referred  for  scandal  and  impertinence  not  cause  for  con-* 
tiiKiing  an  injunction.     Milner  v.  Goldfng,  Dick.  672. 

2.  A  reference  of  the  answer  for  impertinence  is  good  cause  against  dis- 
tdriog  an  injunction.     Fisher  v.  'Bayley,  12  Ves.  18. 

37.  Breach  of — frrom  proceeding  after  injunction^  but  before  notice. 

Where  a  party  is  taken  on  legal  process,  after  he  has  obtained  an  injunc- 
tioQ,  but  before  notice  given  of  it,  it  is  no  contempt.  Willis  v.  Daniel, 
1  Anst.  36. 

38.  Breach  qf-^frrom  proceeding  after  notice. 

1.  Party  ijft  his  attorney,  knowing  of  an  injunction  though  it  be  not  sealed, 
^gmky  of  a  contempt,  if  he  proceed  at  law.     Powel  v.  Follett,  Dick.  116. 

2.  Breach  of  injunction  after  notice  of  the  order,  without  personal  service 
of  the  iajanction  or  order.     Kimpton  v.  Eve,  2  Ves.  &  Beam.  349. 

3.  A  defendant  being  in  court,  when  the  order  for  an  injunction- is  made, 
i*  hound  by  it  from  that  time,  although  it  be  not  formally  served  till  some 
^  afterwards ;  and  semblCf  that  an  mjuncdon,  restndning  an  administrator 
^naa  tnuMfeniDg  the  intestate's  stock  into  his  own  name,  will  by  equitable 
c'OBitnictioo  operate  to  prevent  his  parting  with  any  stock  so  transferred. 
Scoit  V.  Becfaer,  4  Price,  S46. 

,  ^«  Exception  to  the  rule,  requiring  personal  service  of  an  order  of  injunc- 
^,  where  the  party  was  present  when  the  order  was  made,  estd)lished  by. 

Lord 
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45.  Where  a  defendant  seeks  the  production  of  deeds;  stated  to  be  in  the 
plaintiff's  possession,  the  usual  course  is  by  filing  a  cross-bill.  Micklethwaite 
V.  Moore,  S  Mer.  292. 

46.  De.eds  not  delivered  up  upon  petition.     Ex  parte  Poole^  1  Yes.  160. 

47.  Where  the  bill  se^ks  relief  as  well  as  discovery,  the  court  will  not, 
upon  motion,  aid  the  plaintiff  in  proceeding  at  law  without  the  authority  and 
control  of  the  court ;  any  ^ch  proceeding  must  be  under  a  decree.  There- 
fore in  such  a  case  a  motion,  that  the  defendant  should  produce  deeds, 
&c.  at  the  trial  of  an  ejectment,  was  refused.  Aston  v.  Lord  Exeter, 
6  Yes.  288. 

*  48.  Bill  by  a  widow,  devisee  in  fee,  impeaching  a  mortgage  by  her,  while 
covert  for  want  of  a  fine.  Answer  admitting  possession  -of  the  will,  and  the 
title  under  it ;  alleging  the  loss  of  the  settlement ;  stating  it  differently  from 
the  bill,  bv  the  addition  of  a  power  of  revocation  and  appointment  of  new 
Uses,,  by  the  eXercise  of  which  a  fine  was  not  necessary.  Production  of  the 
will,  not  being  offered  by  the  answer,  ordered  on  motion.    Bird  v.  Harrison, 

15  Yes.  408. 

49.  The  object  of  the  bill  being  to  set  aside  deeds,  the  court  will  not,  on 
motion,  go  beyond  the  usual  liberty  to  inspect,  &c.  and  for  production  at 
the  hearing,  by  an  order  to  deposit  them  with  the  master  for  safe  custody, 
without  a  special  case,  establishing  danger,  that  they  may  not  be  produced. 
Therefore^  where  most  of  the  circumstances  relied  upon,  viz.  variations  in 
two  deeds,  appeared  upon  the  answer,  the  order  was  limited  to  production 
at  the  hearing.    Beckford  v.  Wildman,  16  Yes.  4S8. 

50.  Plaintiff,  appealing  from  a  decree,  dismissing  the  bill>  entitled  to  the 
nsual  order  for  the  production  and  inspection  of  deeds.  Church  v.  Barclay , 
Ibid.  4B5. 

51.  Master* s  certificate.  —  The  master  not  ordered  to  certify,  whether  be 
was  satisfied  with  the  production  of  papers  by  a  party.  Cotton  v.  Harvey^ 
12  Yes.  391. 

9.  Appointment  of  receiver. 

1.  Control  over  master  s .appointment  of. 

The  court  will  not  interfere  with  the  master's  appointment  of  a  consignee, 
unless  upon  special  grounds  and  a  strong  case.  Bowersbark  v.  Calasseau^ 
3  Yes.  164. 

2.  Recognizance  <^. 
Inrolment  of  recognizance  entered  nunc  pro  tunc.    Yaughan  v.  Yaughan, 
Dick.  90. 

10.  Injunction. 

1.  Origin  of  the  jurisdiction. 

The  origin  of  the  jurisdiction  of  the  court  of  chancery  in  regard  to  in.- 
junctions,  and  to  what  extent.     Goodeson  v.  Gallatin,  Dick.  455. 

2.  Distinction  4tgtt»een  the  several  classes  of. 

Distinctions  in  practice  .between  injunctions  to  stay*  waste,  on  the  sale  oF 
an  estate,  and  against  an  action.    18  Yes.  jun.  488. 

3.  Implied, 

A  decree  of  dismissal  of  a  bill  for  a  specific  performance  of  an  agree* 
ment,  does  not  carry  witli  it  an  implied  injunction  against  proceeding  at 
law.    M'Namara  v.  Arthur,  2  B.  &  B.  353. 

4.  Whether  grantable  mlhout  billy  and  hy  original  motion. 

1.  Injunction  in  pressing  cases  upon  petition  and  affidavit.  In  this  in- 
stance, converting  old  houses  in  London  to  a  purpose  that  made  them  dan. 
gerous  to  the  public,  the  lord  chancellor  granted  the  injunction,  but 
the  lord  mayor  by  his  general  jurisdiction  could  apply  a  much  more 

and 
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and  effectual  remedy.     The  Mayor,  Commonalty,  and  Citizens  of  London 
r.  Bolt,  5  Vet.  129. 

2.  Order,  in  nature  of  an  injunction  to  stay  waste,  granted  on  petition  at 
the  lord  chancellor's  house.     Nichols  v.  Kearsly,  Dick.  645. 

3.  Where  a  tenant  defending  an  ejectment  brought  by  his  landlord,  makes 
de&ult  at  the  trial,  and  makes  use  of  the  intenral  to  do  all  the  mischief  he 
can  by  breaches  of  covenant  and  wilful  waste,  an  injunction  will  be  granted 
OQ  motion,  or  in  the  vacation  on  petition  ;  but  it  was  refused  where  no  eject- 
ment had  been  brought.    Lathropp  v.  Marsh,  5  Ves.  259. 

4.  Where  a  purchaser  has  been  long  (four  yearsH  in  treaty  under  contract 
for  the  purchase  of  an  estate,  and  has  paid  part  of  the  purcnase-money,  but  ' 
JB  so  short  a  time  as  a  fortnigl^t  after  the  last  act  of  negotiation,  suddenly 
declares  oflT,  and  commences  an  action  to  recover  *back  the  money  paid  on 
account,  an  injunction  will  be  granted  to  restrain  the  action  on  motion,  almost 
as  of  course;  and  semble,  even  on  a  hearing  under  such  circumstances. 
Ward  V.  Jeffery,  4  Price,  294. 

5.  After  the  disniissal  of  a  bill  for  the  specific  execution  of  an  agreement, 
the  plaintiff  being  unable  to  make  a  good  title,  an  injunction  to  restrain  him 
from  proceeding  on  the  agreement  at  law,  granted  upon  motion ;  the  de- 
fetidant  undertaking  forthwith  to  file  a  bill.  M'Namara  v.  Arthur,  2  Ball  & 
Bcatty,  349. 

6.  After  a  decree  for  a  specific  performance  of  an  agreement  for  a  lease, 
ftod  the  lease  had  been  executed  in  pursuance  of  such  decree,  the  plaintiff 
brought  an  action  at  law  to  recover  from  defendant  damages  for  the  uelay  in 
the  performance  of  that  agreement.  Although  the  defendant  would  have 
been  cfearly  entitled  to  an  injunction  in  a  new  suit,  yet  the  decree  having 
been  wholly  executed,  the  court  cannot  make  such  an  order  in  the  original 
cause.    Ford  v.  Compton,  1  Cox,  296. 

7.  After  a  decree  pronounced,  injunctions  are  frequently  granted  without 
a  bill.    1  Ball  &  Beatty,  320. 

5<  Preliminaries  to  obtaining, 

1.  Where  there  has  been  a  length  of  exclusive  enjoyment  under  a  patent, 
ibe  court  will  grant  an  injunction  in  the  first  instance,  without  previously 
putting  the  party  to  establish  his  right  by  an  action  at  law ;  otherwise,  where 
ibe  patent  is  recenf.     Hill  v.  Thompson,  3  Mer.  622. 

2.  Bill  for  an  injunction  to  stay  the  infringement  of  a  patent  right ;  de- 
murrer, that  the  plaintiff  had  not  established  ,hi8  right  at  law,  overruled. 
Hicb  V.  Raincock,  Dick;  647. 

3.  The  court  will  not,  by  injunction,  restrain  the  working  of  mines^  per- 
mitted during  eight  years,  without  directing  an  action.  Field  v.  Beaumont, 
i>waost.208. 

4.  In  an  interpleading  bill,  Qucere^  whether  the  money  shall  not  be  brought 
into  court  before  Uie  motion  for  an  injunction ;  though  the  practice  seems 
to  have  been  that  it  has  been  held  time  enough,  if  brought  in  upon  showing 
cause  against  the  motion  to  dissolve  the  injunction.  Dungey  v.  Angove, 
3B.C.C.36.  ' 

6.  An  interlocutory  application  is  necessary  to  obtain. 

LBJunction  is  granted  only  on  an  interlocutory  application.  Kettle  v.  Cor- 
fain,  Dick.  314. 

7.  And  anciently  a  motion  in  open  court  toas  necessary. 

Ancient  order,  that  an  injunction  shall  not  be  obtained,  except  by  motion 
in  open  court.     10  Ves.  452. 

8.  Notice  of  motion  Jbr. 
1«  The  court  will  discharge  an  order- for  an  injunction  obtained  on  a 
BBotion  of  course*  if  it  ought  to  have  been  moved  for  on  notice.    Reed  v. 
Bowyer,  1  Price,  101. 

0  2  2.  A. 
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2.  A.  sued  at  law  on  a  policy  of  insurance  which  he  had  made  as  agent 
for  B.  On  a  motion  for  an  injunction  on  affidavit  of  B/s  residing  .abroad, 
A.  must  have  notice,  comme  sefkble.    Beachcroft  v.  Gordon,  3  Anst;  686. 

3.  An  injunction  to  stay  proceedings  at  law  dissolved  for  irregularity; 
plaintiffs  having  obtained  the  if\)unction  as  of  course,  for  want  of  the  answer 
of  two  defendants  who  resided  abroad,  without  notice  to  the  other  defendant, 
who  was  sole  plaintiff  at  law,  and  had  put  in  his  answer  in  time.  Cooper  v. 
Flindt,  Wightw.  409. 

4>.  Injunction  against  obstructing  ancient  lights  granted  on  affidavit,  before 
appearance,  and  without  notice ;  the  plaintiff  having  also  commenced  an 
action  previous  to  filing  the  bill.     Attorney-general  v.  Nichol,  3  Mcr.  687. 

9.  Nature  and  form  of  the  motion  Jbr. 

1.  Where  the  Injunction  is  to  do  a  thing,  the  course  is  to  move,  that  he 
shall  do  it  by  a  particular  day  or  stand  committed.  Angerstcin  v.  Hunt, 
6  Ves.  488. 

2.  Injunction  to  stay  proceedings  in  the  spiritual  court,  or  the  admiralty, 
must  be  moved  specially.     Macnamara  v.  Macquire,  Dick.  223. 

3.  Plaintiff,  entitled  to  move  for  the  common  injunction  to  stay  execution 
for  want  of  an  answer,  cannot,  in  the  first  instance,  move  for  the  special 
injunction  to  stay  trial.     Garlick  v,  Pearson,  10  Ves.  450.     Vide  infra, 

4.  Injunction  to  stay  execution,  and  also  to  stay  trial,  not  granted  as  one 
rootlpn.    Wright  v,  Braine,  3  B.  C.  C.  87. 

5.  Upon  motion  for  injunction  to  stay  waste,  a  particular  title  must  be 
shown.    Whitelegg  v.  Whitelegg,  I  B.  C.  C.  57-     , 

6.  Although  in  cases  in  the  nature  of  waste,  an  injunction  will  sometimes 
be  granted  ex  pttrte  even  afler  appearance  ;  yet  if  in  such  a  case,  an  injunc- 
tion has  been  obtained  for  default  of  appearancci  and  it  turns  out  that  an 
appearance  had,  in  fact,  been  entered  at  the  time  when  the  injunction  was 
moved  for,  the  order  will  be  discharged.     Harrison  v.  Cockerell,  3  Mer.  1. 

7.  Injunction  granted  until  a  party  abroad  should  put  in  his  answei'. 
Wright  V.  Nutt,  Dick.  691. 

10.  Affidavits, 

1.  Affidavits  of  plaintiff's  right  not  necessary  to  obtain  an  injunction, 
since  defendant,  in  stating  his  own  rights,  must  show  the  plaintiff's.  Pack- 
ington  V.  Packington,  Dick.  101. 

2.  Affidavit  oi  the  equity  of  an  injunction  bill,  must  accompany  the 
motion  for  a  subpcena.    Delancy  v.  Wallis,  3  B.  C.  C.  12. 

3.  Injunction  granted  on  statement  of  belief  of  the  facts ^  constituting  the 
plaintiff's  equity,  where  they  must  necessarily  be  in  the  knowledge  of  the 
defendant,  if  true,  and  are  not  denied  by  him  in  his  answer.  Scott  v. 
Becher,  4  Price,  346. 

4.  To  obtain  an  injunction  against  a  tenant,  to  stay  waste  in  cutting  turf^ 
the  affidavit  must  state,  that  the  turf  was  cut  for  the  purpose  of  sale ;  tbo 
tenant  being  entitled  to  fire-bote.     De  Salis  v.  Crossan,  1  Ball  &  Beatty,  188. 

5.  In  order  to  obtain  an  injunction  against  violation  of  a  patent,  the  part^r 
must,  at  the  time  of  applying,  swear,  as  to  his  belief,  that  he  is  the  original 
inventor.     Hill  v.  Thompson,  3  Mer.  622. 

6. .  Affidavit  qf  the  merits  must  accompany  motion  for  injunction  to  sta^r 
proceedings,  when  the  plaintiff  at  law  is  abroad ;  but  need  not  accompany 
the  application,  that  the  service  of  the  snbpcena  on  the  attorney,  may  be 
good  service.     Burke  v.  Vickers,  3  B.  C.  C.  24. 

7*  Where  the  defendant  (who  has  brought  ejectments  at  law),  is  abroad » 
motion  for  an  injunction  to  stay  trial,  must  be  on  special  ground.  Revere 
v.  Braham,  2  B.  C.  C.  64a 

8.  Letter^  set  out  in  the  bill,  and  not  admitted  by  the  answer,  allowed  to 
be  verified  by  affidavit  in  support  of  ii^unction.  Taggart  v.  Hewlett  ^ 
1  Mer.  499. 

9.  Ar- 
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9.  Affidavit  in  support  of  injunction  admitted,  after  answet,  to  prove  an 
aikgition  in  the  bill  as  to  acts  of  the  parties,  neither  admitted  nor  denied 
bj  Sie  answer.  But  such- affidavit  not  to  be  allowed  in  contradiction  to  the 
answer.    Morgan  v.  Goodc,  3  Mer.  10.  ,      r 

10.  On  a  motion  after  the  answer  for  an  injunction  to  stay  waste,  affidavits 
filed  subsequently  to  the  answer  cannot  be  read.  Smythe  y.  Smythe^ 
SwsnsL  252. 

11.  Injunction  until  answer  or  further  order,  to  restrain  the  publioation  of 
twork  as  the  plaintiff's,  upon  affidavit  by  his  agent  (he  himself  being  abroad) 
of  circumstances  making  it  highly  probable  that  it  was  not  the.  plaintiff's 
work,  and  defendant  refusing  to  swear  as  to  his  belief  that  it  was.  Lord 
Bjroo  V.  Johnston,  2  Mer.  29* 

12.  The  court  wilj,  upon  application  by  a  defendant,  order  an  affidavit, 
made  in  support  of  a  bill  for  an  injunction,  to^be  filed,  for  the  purpose  of 
giving  him  an  opportunity  of  answering  its  contents,  although  it  is  not  other- 
wise the  usual  course  of  practice  to  file  it.     Scott  v.  Becher,  4  Price,  S46* 

11.  On  Jhhification  ofantuoer* 

Where  to  a  bill  filed  for  an  injunction,  an  answer  is  put  in,  swearing  in 
soch  a  manner  that  an  injunction  cannot  be  maintained  on  it;  if  the  answer 
be  afterwards  falsified,  the  court  will  put  the  plaintiff  in  the  same  situation. 
18  if  the  answer  had  been  originally  fair.     1  Sch.  &  Lef.  308. 

12.  Affidavits  contradicting  anstoer, 

1.  Id  what  case  affidavits  shall  be  read  against  the  answer,  on  motion  for 
ifljunctton.     Isaacs  v.  Humpage,  3  B.  C.  C.  463. 

2.  Affidavits  read  in  support  of  injunction.     Gibbs  v.  Cole,  Dick.  64. 

1  Affidavit  read  in  support  of  an  injunction  to  stay  waste.  Countess  of 
Strathmore  ▼.  Bowes,  Ibid.  673. 

4.  Ground  of  reading  affidavit  in  support  of  an  injunction  against  waste. 

9  Yes.  356. 

5.  Id  support  of  motion  for  injunction  on  interpleading  bill,  affidavits  of 
the  facts  may  be  read ;  for  it  is  exactly  on  the  footing  of  waste.  Langston 
r  Boylston,  2  Yes.  102. 

6.  Affidavits  admitted  on  motion,  after  answer,  for  an  iniunction  and 
receiver  in  the  case  of  partnership,  by  analogy  to  wa^te.  Peacock  v.  Peacock, 
IS  Yes.  49. 

7.  Injunction  bill,  charging  fraud  in  obtaining  verdict :  affidavits  contra- 
dicting the  answer  read  in  support  of  the  injunction  on  the  merits.    Isaac  v. 

Humpage,  1  Yes.  427. 

&  In  a  motion  for  an  injunction,  the  plaintiff  cannot  read  affidavits  to  con- 
tradict the  answer.     Somerville  v.  Buckler,  3  Anst.  658. 

9.  Affidavits  cannot  be  read  in  support  of  an  injunction  to  restrain  the 
negodation  of  a  bill  of  exchange.     Berkeley  v.  Bry  mer,  9  Yes.  355. 

13.  Reading  antwer  in  support  of  injunction. 
Plaintiff  may  read  the  answer  to  shew  his  right  to  an  injunction,  and  also 
afidavits  of  the  waste.     Packingtou  v.  Packington,  Dick.  102. 

14.  What  proceedings  are  stayed  thereby, 

1.  Injunction  in  the  court  of  chancery  stays  all  proceedings,  if  before  de- 
duation;  if  after,  it  stays  execution  only.     10  Yes.  452. ;  18  Yes.  488. 

2.  Injunction  in  chancery  stays  execution  only :  not,  as  in  the  court  of 
ochequer,  trial  also ;  but  may  afterwards  be  extended  to  stay  trial  upon  a 
ilight  affidavit.  Nelthorpe  v.  Law,  13  Yes.  323,;  2  Yes.  &  Beam.  41.; 
18  Yes.  488. 

3.  Effect  of  an  injunction  in  the  court  of  chancery :  before  action  com- 
menced, staying  all  proceedings  at  law :  after  action  commenced,  percnitting 
the  defendant  to  caU  for  a  plea^'and  proceed  to  judgment  at  law,  if  in  a 

O  3  condi- 


408  CHANCERY  PRACTICE.  [Chancery 

answer,  the  plaintiff  shewed  exceptions  for  cause,  with  the  usual  under* 
taking  to  procure  the  master's  report  in  four  days.  The  master  reported  the 
answer  to  be  sufficient,  to  which  report  the  plaintiff  excepted.  The  in- 
junction is  dissolved,  notwithstanding  the  plaintiff's  exceptions.  Botham  v. 
Clark,  2  Cox,  428. 

65.  Dissolution  of — Jrom  allowance  of  plea. 

When  a  plea  is  allowed,  on  application,  an  injunction  will  be  dissolved 
absolutely,  because  it  is  to  be  considered  as  a  full  answer.  Phipps  v.  Lang- 
horn,  Dick.  H8. 

66.  Dissolution  of — Jrom  allotoance  of  demurrer  to  prayer  of  injunction. 
After  injunction  obtained  a  demurrer  to  the  prayer  of  injunction  is  al- 
lowed ;  yet  the  injunction  cannot  be  dissolved  without  the  previous  order* 
Hurst  V.  Thomas,  2  Anst.  585. 

67.  Dissolution  of —  to  secure  monei/  in  danger. 

1.  On  affidavit  of  the  danger  of  losine  a  sum  of  money  recovered  on  a 
verdict  against  the  plaintiff  in  equity,  who  had  obtained  an  injunction ;  he 
was  ordered  to  pay  the  money  into  court,  by  a  day  fixed,  or  the  injunction 
to  be  dissolved.     Cotes  v.  Lindsay,  Dick.  352. 

2.  Wh^re  a  verdict  has  been  obtained  at  law,  and  an  injunction  bill  is  filed 
while  the  plaintiff  at  law  is  out  of  the  kingdom;  and  an  injunction  obtained 
against  him  for  want  of  his  answer,  the  court  will  direct  the  plaintiff  in 
equity  to  pay  into  court  the  money  recovered,  and  in  default  thereof  will 
dissolve  the  injunction.    Potts  v.  Butler,  1  Cox,  330. 

68.  Dissolution  of -^ from  fear  of  losing  evidence. 

On  a  bill  for  discovery  and  injunction,  the  defendant,  plaintiff  at  law,  ad- 
mitted himself  to  be  a  mere  agent  for  the  other  defendant,  and  ignorant  of 
the  transaction:  an  injunction  was  moved  for  as  of  course,  till  the  coming  in 
of  the  answers  of  the  other  defendants,  who  lived  abroad ;  but  there  ap- 
pearing a  probable  danger  of  losing  other  material  evidence  by  the  delay,  it 
was  refused.    Vandam  v.  Munro,  2  Anst.  502. 

69.  Dissolution  of — on  a^ffidavit  of  waste. 
Injunction-cause  stood  over  at  hearing  for  want  of  parties :  injunction  not 
dissolved,  nor  receiver  appointed  on  motion,  without  special  case  of  waste  ; 
but  plaintiff  compelled  to  speed  the  cause.     Price  v.  Williams,  1  Ves.  401 . 

70.  Dissolution  of — from  answer  showing  their  consent^  and  contradicting 

affidavits. 

The  injunction,  obtained  upon  a  breach  of  covenant,  in  nature  of  a  spe- 
cific performance,  dissolved  upon  the  answer,  contradicting  the  affidavits, 
and  showing  the  consent  for  several  years.     Barrat  v.  Blagrave,  6  Ves.  104. 

71.  Dissolution  of — from  waiver. 

A  conditional  consent  to  proceed  at  law  waives  an  injunction.  Grant 
V.  Priddell,  1  Anst.  62. 

72.  Dissolution  of — miscellaneous. 

Lease  from  dean  and  chapter,  with  covenant  not  to  make  sale  of  or  take 
any  timber  trees  growing  or  to  grow  on  a  certain  part  of  the  premises,  save 
for  the  necessary  building  or  repairing,  &c.  of  their  cathedral  church,  or  of 
the  church  buildings  thereto  belonging.  Bill  by  lessee  to  restrain  the  dean 
and  chapter  from  selling  or  cutting,  except  for  the  purposes  aforesaid.  In- 
junction obtained  on  filing  the  bill  dissolved  on  the  coming  in  of  the  answer, 
stating  that  the  whole  of  the  timber  was  wanted  for  the  purpose  of  repairs ; 
the  covenant  not  extending  to  deprive  them  of  the  right*  which  they  might 
have  exercised  independent  of  it ;  and  doans  and  chapten,  like  other  eccle- 
siastical persons,  not  being  liable  to  be  restrained  in  cases  of  waste,  either 

by 
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bj  prohibition  or  injunction,  except  in  the  ecclesiastical  court,  or  at  the  suit 
of  the  crown.    Wither  v.  Dean^  &c.  of  Winchester,  3  Mer.  421. 

73-  DiuoUition  of —  cause  against — reference  of  answer  Jbr  impertinence. 
The  answer  being  referred  for  impertinence,  is  a  good  ground  for  con- 
tJnotDg  an  injunction.    Hurst  v.  Thon^as,  2  Anst.  591. 

74.  Diuahaion  of — cause  against  '-' exceptions  to  ansvoerjbr  impertinence. 

lo  injunction  cases,  the  master's  report  on  the  question  of  impertinence 
most,  at  least  without  reference  to  the  inquiry  whether  there  is  further  im- 
pertinence, have  the  same  weight  as  his  report  on  the  question  of  insuffi- 
oencj.    Raphael  v.  Birdwood,  Swanst.  2S2. 

75.  Dissolution  of — cause  against  —  exceptions  to  answer  Jbr  impertinence, 

1.  Exceptions  to  the  master's  report,  as  to  impertinence,  is  not  cause 
igiinst  dissolving  an  injunction.    Corson  v.  Stirling,  Cooper,  9S. 

2.  On  a  motion  to  dissolve  a  special  injunction  staying  the  trial  of  an  ac- 
tion till  further  order,  the  master,  on  a  reference  for  impertinence,  having 
reported  the  answer  impertinent  in  a  small  part  only,  and  the  plaintiffs 
btriog  excepted  to  the  report,  and  insisting  on  their  right,  afler  the  ques- 
tioQ  of  impertinence  was  decided,-  to  except  to  the  answer  for  insufficiency, 
the  lord  chancellor  examined  the  bill  and  answer,  and  dissolved  the  injunc- 
tion, so  &r  as  it  extended  to  stay  trial.     Raphael  v.  Birdwood,  Swanst.  228. 

76«  Dissolution  of — cause  against -^miscellaneous. 

An  injunction,  though  not  to  be  continued,  with  a  view  to  specific  per- 
formance of  an  agreement  to  grant  a  lease,  if  under  a  clause  for  re-entry, 
tfae  lease,  when  granted,  would  be  at  an  end  by  the  tenant's  acts,  was  main- 
tamed  upon  undertaking  to  give  possession  when  required,  by  the  court, 
ind  pajmg  the  rent  due  by  waiver  of  the  forfeiture,  if  incurred :  viz. 
&truaing  for  subsequent  rent.  Gourlay.v.  Duke  of  Somerset,  lxyes.& 
BeML68. 

77.  Dissolution  of —  time  for  shewing  cause  against, 

1.  On  motion  to  dissolve  an  injunction  nisi  at  the  last  seal  after  trinity 
term,  the  plaintiflT  cannot  have  time  till  the  next  day  of  motions  upon  the 
nnal  undertaking  to  shew  cause  on  the  merits ;  but  was  permitted  to  shew 
caaie  during  the  petitions.     Robinson  v.  Wardell,  5  Ves.  552. 

2.  Motion  on  answer  to  dissolve  injunction  nisi:  plaintiff  shewing  excep- 
^ont  for  cause,  must  procure  the  report  in.  four  days :  but  the  time  is  ex- 
tended by  courtesy.    2  Ves.  &  Beam.  42. 

78.  Reoival  of — prdiminaries  to* 

k^ctioQ  not  revived,  pending  a  re-hearing  of  an  order,  allowing  an  ex- 
ception to  a  report,  that  the  answer  was  insufficient.  Scott  v.  Mackintosh^ 
1  Yet.  k  Beam.  503. 

79*  Revival  of —  on  amending  bill. 

1.  Injunction  dissolved  on  the  answer,  not  revived  of  course  without 
^edal  motion  on  amendments,  verified  by  affidavits.  James  v.  Dbwnes, 
IS  Ves.  Jan.  522. 

2.  The  conunon  injunction  having  been  dissolved  upon  the  coming  in  of 
^answer,  and  the  bill  being  subsequently  amended,  the  injunction  was 
r^nvtd  upon  special  application,  supported  by  affidavit  of  the  facts  stated 
h  WSJ  vi  amendment,  the  defendant  being  in  default  (though  not  in  con- 
tempt) for  not  answering  the  amended  bill.     Vipan  v.  Mortlock,  2  Mer.  476. 

S.  After  injunction  dissolved  upon  the  merits,  motion  to  stay  trial  of  eject- 
■eat  till  fall  answer  to  the  amended  bill,  refused  with  costs.  Ladv  Mark- 
ka v.Dickinioo,  1  Ves.  SO. ;  42  Geo.  3.  c.  76. ;  8  East,  569. ;  44  Geo.  S. 
c  161.;  8  East,  41. 

Vot.VIIL  P  80.  Re>^ 
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80.  Revival  of^^  on  prayer  of  dedimus  to  anstoer  amended  bill, 

1.  Injunction  revived  on  the  defendant's  praying  a  dedimus  to  answer  an 
amended  bill.     Bagster  v.  Walker,  Dick.  109. 

2.  If  after  an  injunction  is  dissolved,  the  plaintiff  amends  the  bill,  and  re- 
quires a  further  answer,  and  the  defendant  prays  a  dedimus  to  take  his  an- 
swer, the  court  will  consider  it  as  dilatory,  and  will  revise  the  injunction ; 
but  it  must  be  upon  notice,  and  a  special  application.  Edwards  v.  Edwards, 
Dick.  755. 

.81.  Revival  of — Jrom  indictment  for  perjury  having  been  found  against  de- 

fondant. 

That  an  indictment  for  perjury,  upon  the  answer,  has  been  found  by  tlic 
grand  jury,  is  not  a  ground  for  reviving  an  injunction.  Clapham  v.  White, 
8  Ves.  35. 

82.  Revival  of —  election  of  compulsory. 

1.  When  an  injunction  has  been  obtained  in  a  cause,  which  aderwards 
abates  by  the  death  of  the  defendant,  the  practice  is  to  move,  on  the  part 
of  the  defendant's  representatives,  that  the  plaintiff  may  revive  within  a  rea- 
sonable time,  (a  week  generally),  or  the  injunction  may  be  dissolved.  Stuart 
V.  Ancell,  1  Cox,  411.  . 

2.  Where  a  defendant  dies  pending  an  injunction  against  him  to  restrain 
proceedings  in  ejectment,  the  heir  at  law  may  move  that  the  plaintiff  in  equity 
may  revive  within  a  week,  or  the  injunction  be  dissolved.  Hill  v.  Hoare, 
2  Cox,  50. 

83.  Revival  of — miscellaneous, 

1.  Order  to  refer  exceptions  to  answer,  and  to  procure  report  in  four  days, 
or  the  injunction  to  be  dissolved ;  the  report  not  being  obtained,  the  injunc- 
tion was  dissolved;  afterwards,  the  exceptions  being  referred,  and  the  answer 
reported  ipsufiicient,  the  injunction  was  held  to  be  revived  of  course.    Philips 

«v.  Johnson,  Dick.  292. 

2.  An  injunction  against  violation  of  a  patent,  having  been  dissolved,  with 
liberty  to  the  plaintiff  to  bring  an  action  to  establish  his  patent-right,  and  the 
defendant  to  keep  an  account  ih  the  mean  while ;  a  verdict  having  been  ob- 
tained for  the  plaintiffs  on  the  trial  of  the  action,  on  application  being  made 
to  revive  the  injunction,  it  was  objected  that  the  defendants  intended  to 
move  for  a  new  trial ;  and  the  matter  was  ordered  to  stand  over  till  the  re- 
sult of  that  application  should  be  known,  the  parties  continuing  to  keep  the 
account  in  the  interim.     Hill  v.  Thompson,  3  Mer.  631. 

S^.   Perpetual, 

1.  A  right  is  not  coqsidered  to  be  determined  so  as  to  be  a  ground  for  st 
perpetual  mjunction,  by  any  one  trial  at  law»  unless  upon  an  issue  sent  out 
'of  this  court  for  the  purpose.     Robinson  v.  Lord  fiy ron,  2  C0X9  4. 

2.  An  issue  devisavit  vel  non  directed  to  be  tried  at  bar ;  verdict,  by  a 
special  jury,  in  favour  of  the  will.  Upon  hearing  the  cause  on  the  equity 
reservea,  the  will  was  decreed  to  be  established,  and  the  trusts  to  be  ex.- 
ecuted,  and  which  were  executed  accordingly.  Afterwards  the  testator ^$ 
tieir  at  law  died,  having  by  his  will  devised  the  residue  of  his  real  estate  to  one 
of  the  defendants,  his  second  son,  he  having  brought  an  ejectment,  a  per< 
petual  injunction  was  decreed.    Lowe  v.  Joliiffe,  Dick.  388. 

85*  Continuation  of  perpetual  injunction  on  an  abatement, 
A  perpetual  injunction  having  been  decreed,  it  is  not  necessary,  upon  a.i 
abatement,  to  file  a  bill  of  revivor  merely  to  keep  on  foot  the  iojuactioTi 
Yeomans  v.  Kilvington,  Dick.  351.;  Askew  v.  Townsend,  Dick.  471. 

86.  Form  of  affidavit  to  stay  trial. 
1.  All  that  is  necessary  on  the  affidavit  to  ground  an  application  tha^t:  a 
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iojuDctioQ  may  extend  to  stay  trial  is,  that  the  party  cannot  safely  proceed 
\»  trial,  until  the  defenidant  hath  put  in  his  answer.  Hartly  v.  Hobson, 
Dick.  728. 

2.  Affidavit  for  an  injunction  to  s^y  trial  need  not  be  particular  as  to  the 
dficorery  expected.     Farrar  v.  Lewis, -Dick.  729- 

87*  To  ttay  indictment  pending  bUlsJbr  the  same  subject. 

lojunction  to  stay  proceedings  on  an  indictment  for  a  trespass,  two  bills 
liaving  been  filed  to  determine  the  dght.     Piikington  v.  City  of  York, 

88.  To  stay  suit  at  lato  pending  bill  in  equity, 

1.  Injunction  to  stay  a  party  from  proceeding  at  law  for  land ;  where-a 
bOI  brought  by  him  merely  to  recover  the  same  land,  was  depending  in 
dumcery.    Bull  v.  Bodie,  Dick.  1. 

2.  Injunction  against  an  action  commenced  by  the  plaintiff  while  proceed- 
ing under  a  decree  to  account  for  the  same  matter,  it  being  a  contempt  to 

Soceed  at  law  afler  the  subject  of  the  suit  had  been  attached  in  court, 
ocher  v.  Reed,  1  Ball  &  Beatty,  318. 

3.  After  decree  to  account,  injunction,  on  application  of  the  defendant, 
to  restrain  the  plaintiff  from  proceeding  at  law  in  an  action  commenced 
pending  the  suit  in  equity,     mlson  v.  Wetherhead,  2  Mer.  406. 

8d.  To  stay  suit  at  lato,  after  refusal  of  court  qflaiio  to  stay  proceedings. 

iDjuiictioQ  granted  in  this  court,  though  the  court  of  law  in  which  the 
actioD  has  been  brought  have,  upon  application  made  to  it  to  stay  pro.ceed- 
iog«,  on  a  release  of  one  of  the  plain tms,  and  affidavits  of  the  circumstances 
of  the  case,  refused  to  stay  proceedings.    Whitfield  v.  Ralfe,  Cowpet^,  89. 

90.  To  stay  suit  in  spiritual  court  for  legacy. 

1.  Injunction  to  the  spiritual  court  to  stay  proceedings  for  payment  of  a 
legacv.    Stonehouse  v.  Stonehouse,  Dick.  98. 

2.  lojunction  granted  to  stay  a  legatee  from  proceeding  in  the  spiritual 
court  for  a  legacy,  until' the  hearing  of  tbe  cause.     Smith  v.  Kempson,  769. 

91.  To  stay  suit  in  spiritual  court  for  toi/es  legacy. 

iBJunction  to  restrain  a  husband  from  proceeding  in  the  spiritual*  court  for 
tbe  wife's  legacy,  the  husband  having  made  no  settlement  upon  her.  Meals 
n  Meals,  Dick.  373. 

92.  To  stay  suit  in  spiritual  court  to  invalidate  toilL 

Injunction  to  stay  proceedihgs  in  the  spiritual  court  to  invalidate  a  will  and 
<d  m  probate.     Sheffield  v.  Duke  of  Bucks,  Dick.  74. 

93.  To  stay  suit  at  law  barred  by  bankruptcy  and  certificate. 

Eqaky  will  not  restrain  by  injunction  further  proceedings  at  law^  upon  a 
TcniKt  obtained  through  the  defendant's  (a  bankrupt)  neglect  to  produce  his 
ortifieate  in  eridence.    Lingard  v.  Hibherton,  1  Rose,  459. 

94*  To  stay  snit  at  lafio  after  executory  satisfaction  of  demand. 

Tbe  court  will  continue  an  injunction  granted  to  restrain  a  defendant  from 
fnxoeeding  at  law  to  enforce  payment  of  a  promissory  note,  given  to  the 
^gfrwdants  testator,  on  the  ground  that  testator  had  agreed  to  accept  an 
>Bnaty  in  satisfaction  of  it,  and  had  received  a  sum  of  money  as  part  of  that 
ttmuty  on  account ;  altliough  nothing  more  conclusive  had  been  done  by 
the  patties,  and  no  bond  or  other  security  given  to  the  grantee,  and  the 
•hote  remained  executory.  But  they  will  impose  on  the  party  enjoining 
the  action  the  terms  of  bringing  the  money  into  court  Dally  v.  Catdilowe^ 
4  Price,  W. 

P  2  95.  To 
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95-  To  stay  suit  at  laxajbr  mortgage'money  ajier  foreclosure. 

Injunction  to  stay  the  repres^tative  of  a  mortgagee  (af^er  foreclosure  and 
sale  of  the  premises)  for  gomg  on  at  law  for  unsatisned  mortgage  money,  re- 
fused.   Tooke  V.  Hartley,  2  ^.  C.  C.  125. 

96.  To  stay  suit  at  law  on  the  ground  qfset-qffl 

1.  It  is  sufficient  for  the  purpose  of  obtaining  an  injunction  to  restrain  a 
plaintiff  at  law  from  proceecling  in  the  action,  that  the  defendant  state  in  his 
bill  and  affidavit,  that  an  unsettled  account  subsists  between  the  parties,  and 
that  plaintiff  would  be  found  indebted  to  him  on  such  account,  in  a  greater 
sum  than  he  is  proceeding  for ;  nor  is  such  a  bill  demurrable  on  the  ground 
that  the  plaintiff,  in  equity,  statins  a  balance  to  have  been  acknowleged  to 
be  in  his  favour,  might  have  pleaded  it,  at  law,  on  notice  of  set-off.  Wattle- 
worth  V.  Pitcher,  2  Price,  46. 

2.  Injunction  refused,  on  the  alleged  equity,  that  since  the  settlement  of 
accounts,  for  the  balance  of  which  the  action  sought  to  be  stayed,  had  been 
brought,  the  defendant  (in  equity)  had  become  indebted  to  the  plaintiff  (in 
equity)  considerably  beyond  the  amount  of  such  balance  for  business  done 
as  his  agent.     Hirst  v.  Feirse,  4  Price,  -339. 

3.  A.  and  B.,  partners,  gave  a  joint  and  several  bond  to  C,  who  after- 
wards becomes  indebted  to  A.  B.  becomes  bankrupt;  C.  proves  the  bond 
under  the  commission,  and  then  brings  a  joint  action  against  A.  and  B.,  to 
which  B.  pleads  his  certificate.  A.  being  by  this  form  of  action  precluded 
from  setting  off  his  separate  debt,  applies  for  and  obtains  injunction  against 
C.'s  proceeding  in  the  joint  action.     Bradley  .v.  Millar,  1  Rose,  273. 

97«  To  stay  suit  at  latoyjbunded  in  duress. 

Injunction  against  securities  obtained  by  one  French  emigrant  against 
another  by  arresting  him,  when  about  to  sail  on  the  expedition  against 
JFrance,  and  under  an  obligation  entered  into  in  France  as  surety ;  which, 
acqording  to  the  laws  of  France  could  not  affect  the  person.  Talleyrand  v. 
tBoulanger,  3  Ves.  447* 

98.  To  stay  suit  at  laroffounded  iti  undue  influence* 

Injunction  against  an  ejectment  under  a  deed  of  appointment,  as  obtained 
by  a  husband  from  his  wife  by  undue  influence,  oppression,  &c.,  and  an  issue 
directed.    Peele  v. ,  16  Ves.  157- 

99.  To  stay  suit  at  law  on  suspicion  of  fraud. 

Where  four  of  many  actions  against  the  various  underwriters  upon  several 
policies  (individually)  had  been  tried,  and  verdicts  passed  for  the  plaintiffs  at 
law,  the  court  granted  an  injunction  to  restrain  them  (the  plaintiff's  at  law) 
from  proceeding  farther,  in  a  case  where  there  was  strong  suspicion  of  fraud 
in  the  assured,  on  the  money  being  paid  into  court,  on  the  ground  of  the 
answer  of  one  of  the  defendants  not  having  come  in.  —  ( And  the  court  of 
C.  B.  enlarged  their  rule,  which  had  been  obtained  for  a  new  trial,  until  the 
same  time).  'The  court,  however,  will  dissolve  the  injunction  if  the  amount 
of  the  losses  claimed  be  not  paid  into  court ;  and  they  will  not  permit 
money  so  paid  in  to  be  taken  out  upon  the  eround  of  great  lapse  of  time 
between  the  filing  of  the  bill  and  the  putting  m  the  answer,  unless  it  clearly 
appears  that  the  delay  was  gross  and  wilful  on  the  part  of  the  defendant,  and 
that  he  was  plainly  not  disposed  to  answer  at  all.     A  commission  to  ^examine 
ivitnesses  abroad  will  be  granted  under  such  circumstances,  on  the  coming  in 
of  the  defendant's  answer,  although  not  prayed  by  the  original  bill,  and  the 
injunction  will   be  in  the  meantime   continued.      Kensington  v.    White 
3  Price,  167. 

100.  To  stay  suit  at  lavoy  founded  on  a  misrepresentation. 

Injunction  granted   to  restrain  defendant  from  recovering  a  demand 

against 
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igtinst  one  of  the  plaintifiRs,  he  having  represented  to  the  agent  of  the  other 
plaintiff  (on  a  treaty  of  marriage  with  his  daughter),  that  there  was  no  such 
demand  existing.     Neville  v.  Wilkinson,  1  B.  C  C.  543. 

101.  To  tiay  suit  at  lavs  for  a  rent'charge  granted  as  a  parliamentary  quali- 

f cation. 

Injunction  granted  to  restrain  the  defendant  from  suing  for  a  rent-charge 
granted  to  qualify  him  to  set  in  parliament,  the  purpose  never  having  been 
answered.    Piatamone  v.  Staple,  Cooper,  250. 

102.  To  stay  vexatious  suit  at  law. 

Jurisdiction  by  injunction  upon  the  ground  of  vexation  by  repeated  actions 
(dcovenanU     2  Yes.  &  Beam.  302. 

103.  To  stay  foreign  attachment. 

lojanction  to  stay  proceedings  on  a  foreign  attachment.  Mildred  v.  Neate, 

Dick.  279. 

lOlf.  To  stay  suit  at  lato  for  penalty  of  bond* 

1.  Where  a  bond  is  given  for  the  enjoyment  of  a  collateral  matter,  the 
court  will  grant  an  injunction  against  an  action  at  law  for  the  penalty,  and 
tvard  an  issue  quantum  damnificatus,     Lloman  v.  Walter,  1  B.  C.  C.  418. 

2.  Injunction  granted  torestri|in  an  action  on  a  bond  for  performance  of 
coreoaots  to  build  a  bridge,  and  an  issue  quantum  damnificatus  ordered, 
the  sum  mentioned  in  the  bond  being  a  penalty.  Errington  v.  Aynesty,^ 
2B.C.C.341. 

105.  To  stay  execution  beyond  the  bond-debt  actually  due. 

The  practice  of  a  court  of  law,  compelling  a  plaintiff  on  bond  not  to  take 
eiecution  beyond  his  real  debt,  does  not  oust  the  jurisdiction  of  this  court 
ii  awarding  injunction;  demurrer,  on  that  ground,  overruled.  Codd  v. 
H'oden,  S  B.  C.  C.  73. 

105.   To  stay  suit  at  law  on  illegal  bond. 

1.  Injunctions  to  stay  proceedings  at  law  on  bonds,  the  consideration 
being  a  place  procured  about  the  person  of  the  king.  -  Harrington  v.  Chas- 
ed, Dick.  581. 

2.  Action  at  law  on  a  bond,  only  reciting  that  the  obligor  was  (on  resign- 
atioo  of  the  obligee*8  cestui  trust)  appointed  to  an  oflBce,  not  restrained  by 
iBjuDction ;  but  may  be  pleaded  at  law,  in  order  to  try  whether  consider- 
«i«  was  corrupt.     Thrale  v.  Ross,  3  B.  C.  C.  57. 

107*  To  stay  suit  at  law  on  bail-bond. 

Where  an  action  at  law  has  been  brought  upon  a  bwl-bond  given  to  the 
^ff  upon  an  attachment  from  the  equity  side  of  the  exchequer,  for  not 
ojwerin|  according  to  the  condition,    and  a  verdict  has  been  recoverea  ; 
tfllie  defendant  instead  of  pleading  the  answer  put  in,  pleads  non  est  factum^ 
Ed  refuses  to  settle  with  the  plaintiff  by  paying  the  cost  pendmg  the  a^'^*^'^* 
»|J«  he  had  an  opportunity,  before  the  judge  upon  a  summons,  the  exc       - 
q«f  wiU  not  restrain  the  plaintiff  from  taking  out  execution  (a^^^^^^S"    ^"^ 
Pendant  has  answered  since  the  action  brought)  but  on  the  terms  ox     ^ 
«^  cwtt  at  law  being  paid,  notwithstanding   the  plaintiff  has  not  ^  ^^^ 
*?bt  to  have  done)  refused  to  accept  the  answer  when  it  came  in,      ^^  ^^^ 
««empu  were  cleared,  but  has  actually  waived  them,  by  ^^^^fi  ^^^nt:     C«Lt^ 
««-« a«i  amending  his  bill.      But  they   will    not  o^^^^^^^^e  plaln^Vlff 
^1  to  pay  the  cost  in  equity  also,  because  they  are  waived  oy  w*    k' 
accepting  the  answer.     Heard  v.  Partington,   3  Price,  222. 

106.  To  stay  suU  al  lau,  on  repUvin-bond  ajier  agr'^J^  iy^;«  Ai«K 

TTwconrtwai  grant  an  injunction  to  reatrmn  a  landlord  trov^    ^^   ♦.W^^e 
«lwoo«  aMipunent  of  a  replevin-bond    aesanst  the  »ureuw. 


214  CHANCERY  PRACTICE.        -    [Chanceey 

have  been  an  agreement  to  refer,  and  a  reference  between  the  landlord  and 
a  tenant  (without  the  concurrence  of  the  surety)  of  the  matters  in  difference, 
whereby  the  performance  of  the  condition  of  the  bond  (to  proceed  wiib 
effect)  has  been  suspended.  On  such  an  agreement  having  been  entered 
into,  the  bond  hec&me  Jlmetus  officio »     Bowmaker  v.  Moore,  3  Price,  21 4* 

109.  To  stay  suit  at  lato  on  post  obit  bonds  under  circumstances. 
Injunction  granted  on  the  merits  to  restrain  proceeding  on  post  obithondSf 
under  the  circumstances  of  the  case,  until  the  hearing  of  the  cause.     Dar- 
ley  V.  Singleton,  Wightw.  25. 

110.  To  stay  suit  at  lato  on  gambling  securities. 

Action  on  bills  of  exchange ;  a  bill  was  filed  for  an  injunction,  and  to 
have  them  delivered  up  as  being  given  on  a  gaming  transaction  ;  a  demurrer 
was  overruled.     Newman  v.  Franco,  2  Anst. 

111.'  To  stay  execution  for  securities  arising  out  of  gambling  transactions. 

An  injunction  will  not  be  granted  to  restrain  a  defendanV  from  taking  out 
execution  on  a  judgment  being  suffered  by  default  on  a  case  made  by  bill, 
and  answer  that  the  bill  of  exchange  on  which  the  action  had  been  brought, 
was  given  in  consideration  of  defendants  delivering  up  a  former  bill,  which 
had  been  indorsed  in.  consideration  of  a  gaming  debt.  Graves  v.  Houl* 
ditch,  2  Price,  147. 

1 12.   To  stay  judgment'Creditors*  execution  upon  lands  imperfectly  conveyed 

before  judgemnt, 

1.  The  court  will  grant  an  injunction  to  restrain  a  judgment-creditor  from 
taking'  out  execution  on  his  judgment  against  lands,  which  had  been  the 
property  of  his  debtor,  but  were  sold  by  him  to  a  purchaser  before  the 
creditor  obtained  his  judgment,  but  which  from  the  invalidity  of  the  con* 
veyance,  had  since  descended  to  the  vendor's  heir  at  law.  Prior  v.  Pen- 
praze,  4  Price,  99.  • 

2.  Demurrer  by  a  judgment-creditor  to  a  bill  for  an  injunction  to  restrain 
him  from  taking  out  execution  on  his  judgment,  against  an  estate  sold  be- 
fore he  obtained  judgment,  and  ineffectually  conveyed  to  the  purchaser  (the 
plaintiff),  whereby  the  legal  estate  descended  since  the  date  of  his  judg- 
ment to  the  heir  at  law,  overruled.    Ibid. 

113.  Against  turning  out  of  possession  for.  breach  of  covenmtt. 

1.  Distinction  as  to  injunction  between  landlord  and  tenant  upon  an  actual 
lease  and  a  mere  agreement.  .  In  the  latter  case  no-  relief,  if  the  covenant 
would  have  been  violated :  in  the  former  some  ground,  necessary,  either  by 
the  conduct  of  the  lessor  or  under  the  statute  4  Geo.  2.  c.  28.  3  Ves.  & 
Beain.  29. 

2.  Covenant  against  using  premises  as  a  ^hop  or  warehouse  for  any  trade 
without  licence  in  writing,  or  permitting  any  thing  which  may  grow  to  the 
annoyance  or  damage  of  the  lessors,  or  any  of  their  other  tenants.  Breach^ 
though  not  a  nuisance  in  law,  public  or  private,  being  an  annoyance,  not 
protected  by  injunction;  there  being  no  licence;  and  permission  of  ox^e 
tradq^  not  to  be  construed  a  general  licence  for  any  trade ;  nor  will  the*  court 
enter  into  a  comparison  which  are  more  or  less  offensive.  Macher  v.  Found*- 
ling  Hospital,  1  Yes.  &  Beam.  188. 

3.  Injunction  refused  against  a  verdict  in  ejectment  upon  a  breach  of  co-%* 
venant  by  lessee  for  years  as  to  the  mode  of  cultivation  :  if  adnuttuag  relief, 
the  defendant  having  been  prevented  from  proving  other  breaches,  against 
which  no  relief  could  be  had ;  as  by  assigning  without  licence.    Lovet  v. 
Lord  Ranelagh,  3  Ves.  &  Beam.  24. 

114.  To  stay  execution  against  property  leased  to  plaintiff'  Jiimself* 
Injunctioa  to  resiraiix  a  sheriff  from  executing  ?k  fieri  facias  s^gainat  tho^ 

furniture 


s 


Apfbjtdix.]    Interloeutonf  applications  by  ptairUiff^  or  defendants     21 

foroiture  and  effects  of  the  defendant  at  law,  which,  with  a  house  apd  land, 
bad  been  let  by  him  to  the  plaintiff^  who  was  in  possession,  refused.  Garstin 
T.AspHn,  1  Mad.  150. 

115.  To  stay  execution  in  ejectment  arising  out  of  confusion  of  boundaries. 

1.  Where  the  principal  dispute  is  as  to  the  locality  of  the  lands  of  each, 
qoity  will  not  fulow  the  defendant,  after  recovering  in  ejectment,  to  take 
out  execution  where  he  chooses.    Hardcastle  v.  Shafto,  1  Anst.  1 84. 

2.  When  lands  are  confused,  and  the  plaintiff  at  law  recovers  on  an  in- 
stnimeot  which  states  the  whole  to  be  twenty-five  acres,  and  that  eighteeii 
belong  to  him,'  whereas,  in  fact,  the  whole  is  only  twenty-one  acres,  equity 
Till  not  permit  him  to  take  out  execution  for  eighteen.  He  must  abate  pro- 
poxtionably.     Ibid. 

116.  To  stay  suit  at  lata  for  not  repairing. 
Remedy  by  injunction  to  restrain  an  action  on  breach  of  covenant  to  re- 
pair, on  the  peculiar  circumstances  of  the  case,  not  amounting  to  neglect 
or  sarprise,  and  there  having  been  no  waiver  or  abandonment  on  the  part  of 
thed^endant.     Hannam  v.  South  London  Water-works,  2  Mer.  65. 

117-   To  stay  suit  at  laxv  for  rent  of  premises  destroyed  by  fire. 

No  equity  in  favour  of  a  lessee  of  a  house,  liable  to  repair,  with  the  ex- 
ception of  damage  by  fire,  for  an  injunction  against  an  action  under  the 
contract  for  payment  of  rent  upon  the  destruction  of  the  house  by  fire. 
HoUsapffel  ▼.  Baker,  18  Yes.  jun.  115. 

118.  To  stay  ejectment  for  not  insuring. 

i.  Injmiction  against  an  ejectment  for  breach  of  covenant  to  insure  against 
&e,  refused.    Reynolds  v.  Pitt,  19  Ves.  IS*. 

2.  No  relief  by  injunction  against  a  forfeiture  for  breach  of  covenant  to 
keep  insured.    White  v.  Warner,  2  Mer.  459. 

119.  On  affidavit  (f  insolvency  and  absconding  of  defendant  in  replevin* 

Where  one  distrained,  and  on  replevin,  made  three  conusances  as  bailiff 
to  different  persons,  an  affidavit  seating  the  only  claim  to  be  under  one  of 
die  pecsons,  and  tliat  he  had  absconded  insolvent,  will  not  entitle  the  plain- 
tiff to  an  injunction.    Nichols  v.  Philips,  3  Anst.  6S6* 

120.  To  stay  suit  at  larv  against  auctioneer  for  deposit, 

K  Injunction  to  restrain  an  action  against  the  auctioneer  for  the  deposit, 
refused,  where  there  had  been  great  delay  on  the  part  of  the  vendor.  Lloyd 
V.  CoUett,  4  B.  C.  C.  470. 

2.  Vendor  and  vendee  proceeding  in  treaty  beyond  the  time  for  cbm- 
pjeting  the  contract,  the  vendor  having  brought  an  action,  and  withdrawn 
^  record,  not  having  got  in  a  judgment  amounting  to  half  the  purchase 
•ooey,  refused  an  injunction.     Wood  v.  Bernal,  19  ves.  220. 

^  Injunction  to  stay  proceedings  in  an  action  brought  by  a  purchaser  to 
recover  the  amount  of  his  deposit,  refused ;  the  description  in  the  prhited 
f^rticular  of  sale  being  calculated  grossly  to  deceive  as  to  the  real  nature 
aad  Talue  of  the  estate  sold.     Stewart  v.  AUiston,  1  Mer.  206. 

^.  Injunction  to  restrain  an  action  against  the  auctioneer  for  the  deposit, 
^(though  the  estate  sold  was  represented  as  freehold,  with  leasehold  adjoin- 
<°g}  and  turned  out  to  be  filmost  all  leasehold ;  and  although  there  had  been 
pert  delay  in  making  the  plaintiff's  title.     Fordyce  v.  Ford,  4  B.  C.  C.  494. 

o.  Motion  for  an  injunction  to  restrain  proceeding  in  an  action  for  re- 
covery of  the  deposit^  opposed  upon  that  ground,  and  upon  the  ground  of 
vdier  objections  to  the  title,  which  could  not  be  disposed  of  except  at  the 
^eanngy  was  therefore  granted.    Levy  v.  Lindo,  3  Mer.  81  # 

P  4  121.  To 
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121.  To  stay  suit  against  executor  after  decree  for  crediiori  to  come  in, 

1.  Where  th^re  is  a  bill  filed  against  executor,  and  a  decree  guod  com- 
ptUatt  and  for  ci'editors  to  come  in,  if  a  creditor  brings  an  action,  an  in- 
junction shall  issue  to  st^y  trial  as  well  as  execution ;  but  if  the  action  be 
brought  before  the  bill,  and  he  chuscs  to  discontinue,  he  shall  be  allowed 
to  prove  his  costs  at  law,  in  addition  to  his  debt.   Goate  v.  Fryer,  3  B.  C.C.  23. 

2.  After  a  general  decree  against  an  executor  to  account,  &c.,  a  creditor 
shall  be  restrained  by  injunction  from  proceeding  at  law,  not  only  staying 
execution,  but  from  going  to  trial.     Ibid.  23  Cox,  201. 

3.  Injunction  after  a  decree  to  account,  to  restrain  a  creditor  from  pro- 
ceeding at  law  upon  a  verdict  which  would  entitle  him  to  a  judgment  de 
bonis  propriis  against  an  executor,  refused.  In  cases  where  the  injunction 
is  granted,  it  may  be  obtained  on  the  application  of  the  plaintiff  in  equity, 
as  well  as  of  the  executor.    Terrewest  v.  Featherby,  2  Mer.  480. 

122.  To  ground  xvrit  of  assistance. 

Injunction,  on  motion  of  course  to  deliver  possession  of  land  decreed,  as 
a  ground  for  the  writ  of  assistance,  the  only  mode  of  obtaining  immediate 
possession ;  a  court  of  equity  properly  acting  only  in  personam.  Huguenin 
V.  Baseley,  15  Ves.  180. 

123.  In  relation  to  the  forfeiting  act  in  America, 

Under  the  forfeiting  act  in  America,  the  estates  of  royalists  were  to  be 
sold  for  payment  of  debts ;  this  is  no  ground  for  an  injunction  to  restrain  an 
action  here  on  a  bond.  Kemp  v.  Antill,  2  B.  C.  C.  2.  Vide  in  tit.  Chan- 
cery. 

124.  To  restrain  arbitration.  • 

Injunction  granted  upon  bill  filed  and  affidavit,  to  restrain  proceedings  in 
an  arbitration,  under  the  circumstances.    Mylne  v.  Dickinson,  Cooper,  195. 

125.  To  protect  enjoyment  of  specific  chatteL 

Injunction  upon  the  jurisdiction  to  protect  the  enjoyment  of  a  specific 
chattel,  not  properly  the  subject  of  compensation  by  damages.  «  Lady  Arun- 
dell  V.  Phipps,  10  Ves.  139. 

126.  To  restrain  breach  of  contract, 

1.  The  court^ll  not  interfere  by  injunction  (in  the  nature  of  an  order  to 
stay  waste),  to  prevent  a  breach  of  contract,  where  no  trespass  is  committed- 
Longman  V.  Calliford,  3  Anst.  645. 

2.  Distinction  between  express'  covenant  and  implied  agreement,  as  to  be 
enforced  by  injunctibn :  granted  in  the  former  instance,  not  in  the  latter, 
against  tenant  removing  articles,  contrary  to  the  custom  of  the  country. 
Kimpton  v.  Eve,  2  Ves.  &  Beam.  349. 

3.  Injunction  granted  to  restrain  a  breach  of  covenant,  secured  by  Tor- 
feiture  of  the  lease  and  a  penalty.    Barrett  v.  Blagrave,  5  Ves.  5&5, 

4.  Injunction  on  affidavit  to  restrain  the  tenant  of  a  farm  breaking  up 
meadow,  contrary  to  express  covenant^  for  the  purpose  of  building.  Whether, 
if  no  express  covenant,  it  would  do  upon  the  ground  of  waste,  qucere,  L.ord 
Grey  de  Wilton  v.  Saxon,  6  Ves.  106. 

5.  The  court  will  not  interfere  by  injunction  to  prevent  a  tenant's  selling^ 
manure  off  the  farm,  contrary  to  the  covenants  of  a  lease.  Johnson  v.  Gold- 
swaine,  3  Anst.  749. ;  sed  vtde  contra^  Geast  v.  Lord  Belfast,  Ibid.  n. 

6*  Injunction  restraining  the  sale  of  an  estate  until  answer  to  a  bill  aIIeg-> 
ing  a  parol  agreement  to  exchange,  partly  performed  by  the  plaintiff  having 
purchased  an  estate  for  the  purpose.  Curtis  v.  Marquis  of  Buckingham^ 
3  Ves.  &  Beam.  168. 

7.  The  court  will  not  interfere  by  injunction  to  prevent  the  violation  oC 
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n  ^[reement,  of  which,  from  the  nature  of  the  subject,  there  could  be  no 
decree  for  a  specific  performance,  as  for  instance,  to  restrain  the  defendant 
from  imparting  the  secret  of  an  invention  which  had  been  the  subject  of  a 
patent  long  since  expired.    Newbery  v.  James,  2  Mer.  44^. 

8.  Quarey  whether  a  court  of  equity,  in  the  exercise  of  its  jurisdiction 
to  decree  the  specific  performance  of  an  agreement,  can  interfere  by  injunc- 
tioQ  to  restrain  a  party  from  dif  ulging  a  secret  in  medicine,  which  is  unpro- 
tected by  patent.  In  this  case,  an  injunction,  which  had  been  granted  for 
that  and  other  purposes,  was  dissolved  upon  the  affidavit  of  the  defendant 
(an  infant),  denying  the  facts  of  the  case,  as  represented  by  the  plaintiff's 
affidavit  in  support  of  the  injunction,  and  upon  the  ground,  that  there  was 
00  secret  in  the  alleged  invention.    Williams  v.  WUiiams,  3  Mer.  157* 

127-  For  creditor  to  restrain  payment  of  money  to  heir* 

An  injunction  (on  behalf  of  a  creditor),  granted  to  restrain  payment  of 
purchase-money  to  the  heir.    Green  v.  Lowes,  3  B.  C.  C.  217. 

128.  To  restrain  executor  from  receiving  assets. 

1.  Application  on  behalf  of  an  infant  plaintiff  to  restrain  executor  from 
receiving  the  assets,  refused,  and  the  prochein  amy  ordered  to  pay  the  costs. 
Backlv  y.  Buckeridge,  Dick.  395. 

2.  Injunction  to  restrain  defendant  from  receiving  a  testator's  effects,  and 
to  itay  trial  of  actions  granted  before  answer  under  the  circumstances. 
Mansfield  v.  Shaw,  3  Mad.  100. 

129.  To  restrain  sales  by  executors. 

1.  Motion  to  restrain  the  defendant's  widow,  and  administratrix  of  the 
intestate,  from  disposing  of  his  property  in  the  funds,  on  the  ground  of 
having  squandered  the  real  estate,  of  which  she  was  in  possession  for  the 

Slain&'sy  the  children,  granted  as  to  two-thirds,  the  share  of  the  plaintiff's, 
logers  ▼.  Rogers,  1  Anst.  174. 

%  Injunction  restraining  an  executor,  claiming  under  the  will,  and  also  by 
a  gift  from  the  testatrix  in  her  life,  from  selling,  upon  affidavit  of  undue 
influence.    Edmunds  v.  Bird,  1  Yes.  &  Beam.  542. 

130.  Against  building  by  Foundling-hospital. 

Injunction  to  restrain  the  Foundling-hospital  from  building,  &c.  on  the 
gronods  belonging  to  the  hospital,  refused.  Attorney-general  v.  the  Found- 
IiBg-ho8pital»  4  B.  C.  C.  165. 

131.  Against  commissioners  under  an  indosure  act. 

An  indosure  act  empowered  commissioners  to  sell  by  private  contract  any 
pait  of  Uie  commonable  lands  fronting  or  adjoining  the  houses  or  gardens  of 
the  purchasers,  and  also  empowered  tlie  commissioners  to  sell  by  auction 
such  parU  at  Uie  greatest  distance  from  the  houses  of  the  respective  pro- 
priefors,  as  the  commissioners  should  think  fit,  for  defVaying  tne  exnences 
of  the  act,  and  Uie  surplus  of  the  produce  of  such  sales  was  directed  to  be 
Prided  amongst  the  proprietors.  Upon  a  bill  by  one  proprietor  upon  be- 
Wf  of  himself  and  the  others,  the  commissioners  were  restrained  by  in- 
jnnction  from  proceeding  in  an  agreement  made  by  them  for  the  sale  of  a 


132.  To  restrain  nuisance — prejudicing  a  canal. 
Injunction  against  draining,  preparatory  to  opening  a  coal-mine,  with  pre- 
jndice  to  a  canal,  before  estabhshing  the  right  at  law,  refused  u^on  laches 
fer  two  years,  permitting  expenditure.     Birmingham  Canal  Coni|mMy  v, 
Uoyd,  18  Ves.  jun.  515. 
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1S3.  To  retrain  nuisance  —  digging  a  ditch* 
Injunction  from  farther  digging  a  ditch ;  but  court  will  not  order  it  to  be 
fiUed^p  till  after  answer.     Anon.  1  Yes.  140. 

IS*.  To  restrain  nuisance — injuring  Jish-ponds, 

An  injunction  shall  go  to  restrain  the  defendant  from  injuring  fish-ponds. 
Earl  Bathurst  v.  Burden,  2  B.  C.  C.  64. 

135.  To  restrain  nuisance  —  obstructing  lights. 

1.  Application  for  an  injunction  to  restrain  building,  so  as  to  stop  up 
lights,  not  being  ancient  lights,  refused.  Fishmongers'  Company  v.  East 
India  Company,  Dick.  163. 

2.  Injunction  against  darkening  ancient  windows,  not  in  every  case  affect- 
ing the  value  of  premises,  that  would  support  an  action.  The  effect  must  be, 
that  material  injury,  amounting  to  nuisance,  which  should  not  onlj-  be  re- 
dressed by  damages,  but  upon  equitable  principles  prevented.  Attorney- 
general  V.  Nichol,  16  Ves.  338  • 

136.  To  restrain  nuisance  —  obstructing  stream, 

1.  Injunction  to  restrain  defendant  from  preventing  water  flowing  in  regular 
quantities  to  a  mill,  grknted.     Robinson  v.  Byron,  1  B.  C.  C.  588. 

2.  Order  specifically  to  repair  the  banks  of  a  canals  and  stop-gates  and 
other  works,  refused.  But  the  effect  was  obtained  by  an  order  to  restrain 
impeding  the  plaintiff  irom  navigating,  using,  and  enjoying,  by  continuing  to 
keep  the  canals,  banks,  or  works,  out  of  repair,  by  diverting  the  water,  or 
preventing  it  by  the  use  of  locks  from  remaining  in  the  canals,  or  by  con- 
tinuing the  removal  of  a  stop-gate.    Lane  v.  Newdigate,  10  Ves.  192. 

S.  Injunction  against  using  water  injuriously  to  a  mill,  putting  the  plaintiff 
to  go  to  trial  forthwith.     18  Ves.  jun.  516. 

137.  To  restrain  nuisance  —  offensive  process  in  trade. 

Jurisdiction  by  injunction  on  information  by  the  attorney- general,  or  the 
relation  of  individuals,  against  a  nuisance  by  an  offensive  and  unwholesome 
process  in  trade,  not  exercised  without  a  trial  at  law ;  regulating  according 
to  justice  the  time  of  trial  of  an  indictment  depending,  and  removed  by  cer-- 
iiorari  into  the  king's  bench,  from  the  assizes,  as  against  the  relators; 
whether  as  against  the  defendants,  qucere.  Attorney-general  v.  Cleaver, 
18  Ves.  jun.  211. 

1 38.  To  restrain  partners  from  reco'oering  partnership  funds. 
Injunction  to  restrain  a  partner  from  recovering  partnership  funds,  the  de- 
fendant being  in  contempt.     Read  v.  Bowers^  4  B.  C-  C..441. 

139.  To  restrain  surviving  partner  from  disposing  of  joint  stock. 

Injunction  to  restrain  a  surviving  partner  from  disposing  of  the  joint  stock, 
and  receiving  the  outstanding  debts.    Hartz  v.  Schrader,  8  Ves.  317- 

140.  Against  publishing  judicial  proceedings. 

Injunction  until  the  hearing,  under  an  order  of  the  house  of  lords,  for  pub- 
lishing Lord  Melville's  trial,  and  prohibiting  any  other  publication  of  it* 
Gurney  v.  Longman,  13  Ves.  493. 

141.  Against  publishing  letters. 

1.  Injunction  granted  on  the  application  of  th«  executor,  to  restrain  the 
defendant  from  publishing  letters,  the  property  of  the  testator.     Earl  of 
Oranard  v.  Dunkin,  1  B.  &  B.  207. 

2.  Whether  the  publication  of  private  letters  can  be  restrained  upon 
breach  of  confidence,  independent  of  contract  and  property,  qutere.  2  Ves* 
&  Beam.  28. 

142.  To  stay  executor*s  suit  for  the  transfer  of  stock,' 

Demurrer  allowed  to  a  bill  by  the  bank  of  England  for  an  iojunctioi^ 

against 
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against  the  action  of  an  executor  claiming  a  transfer  of  stock.  Considering 
&  stock  as  specifically  bequeathed  (which  was  doubtful)'  to  trustees  in 
Fnmce  upon  ^>ecial  trusts,  it  the  executor  cannot  maintain  the  action,  upon 
the  nature  of  the  bequest,  or  as  having  assented^  the  injunction  is  unneces- 
arj:  if  he  can,  upon  his  title  to  the  stock,  to  be  applied  as  the  other  pro- 
perty, there  is  no  equity.    Bank  of  England  v.  I^unn,  15  Yes.  569. 

14S.  To  stay  the  transfer  of  stock  pending  litigation. of  untl. 

Injunction  restraining  a  transfer,  and  a  receiver  appointed,  to  preserve  the 
property  during  a  litigation  in  tlie  ecclesiastical  court  upon  the  will.  King 
T.  King,  6  Ves.  172. 

144.  To  stay  the  transfer  of  stock  standing  in  an  agent's  name. 

Injunction  till  answer,  restraining  a  transfer  of  stock,  standing  in  the  name 
of  a  steward;  on  strong  evidence  by  affidavit,  that  it  was  the  produce  of  hia 
master's  property,  rents,  &c.  received  for  many  years  without  account.  R&- 
fiued  as  to  money  at  his  banker's  in  his  name..  Lord  Chedworth  v.  Edwards, 
«  Ves.  46. 

14>5.  To  stay  sales  by  trustees. 

Oq  a  trust  to  sell,  a  suggestion  in  the  bill,  verified  by  affidavit,  of  im- 
proper conduct  of  the  trustees,  in  not  giving  sufficient  notice  of  the  sale,  is 
oet  a  ground  for  an  injunction  to  stop  the  intended  sale.  Pechel  v.  Fowler, 
2Aiist.549. 

146.  To  restrain  vendor  from  conveying. 

Injunction  restraining  vendor,  defendant  to  a  bill  for  specific  performance,, 
from  conveying  the  le^  estate.    Echliff  v.  Baldwin,  16  Ves.  267. 

H7*  To  restrain  a  vessel  Jrom  sailing. 

1.  The  court  of  admiralty  is  open  all  the  year  round  to  applications  by 
part-owners  to  restrain  the  sailing  of  ships  without  their  consent,  until  secu> 
ntj  given  to  the  amount  of  the  respective  shares.  But  where  the  shares  are 
sot  ascertained,  that  court  has  no  jurisdiction ;  and  in  sucli  case  the  court  of 
dttDcery  will  exercise  a  concurrent  jurisdiction,  by  injunction,  to  restrain 
tliesslii^.of  aship  until  the  share  of  the  party  complaining  shall  be  ascer- 
tsned,  and  security  given  to  the  amount  of  it.  In  this  case  it  was  referred 
to  the  DNuster  to  make  the  inquiry,  and  settle  the  security.  Haly  v.  Good- 
wn,  2  Mer.  77. 

2.  Injunction  to  restrain  the  sailing  of  a  ship,  upon  the  application  of  a 
part-owner,  refused ;  where  the  ship  was  intended  to  sail  the  next  day,  and 
it  did  not  appear,  by  the  affidavit  in  support  of  the  motion,  that  there  were 
aaj  drcunatancea  to  account  for  the  delay  in  making,  the  application. 
Christie  v.  Craig,  2  Mer.  137* 

148.  To  stay  tsaste  —  in  general. 
injunction  against  waste  by  tenant.  Khnpton  v.  Eve,  2  Ves.  &  Beam.  349.. 

149.  To  stay  waste -^ proof  of  title  essential  to. 
Iijimcti<Mi  to  restrain  waste  not  granted  without  positive  evidence  of  title» 
Davis  V.  Leo,  6  Ves.  784. 

150.  To  stay  voaste  —  on  doubtful  title. 

1.  Injvnction  for  waste  denied  because  plsuntiff's  right  doubtful.    Field  ^» 

Jackson,  Dick.  599.  ,.  , 

2.  Injunction  against  cutting  timber  refused,  where  the  tide  was  disputed ; 
«  between  devisee  and  heir-at-law.    Smith  v.  Collyer,  8  Ves.  89. 

151.  Tostayxouste  —  agaihst  ofie  not  party. 
IfllMetioB  against  tenant  in  possession  not  a  party  from  committing  waste. 
Attoraey-^esenil  r.  Duke  of  Ancaster,  Dick.  68.  ^^2.  7\> 
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152.   To  stay  toaste — on  hdief  of  intention. 
No  injunction  upon  belief  of  an  intention  to  cut  timber.     7  Yes.  417. 

158.  To  stay  toaste — permissive  waste. 

Injunction  against  permissive  wast6.    Caldwell  v.  Bayless,  2  Mer.  408. 

1 54.  To  stay  waste  —  notwithstanding  covenant. 

Covenant  to  repair,  and  at  the  end  of  the  term  surrender  buildings  in 
good  condition,  does  not  preclude  an  injunction  against  pulling  them  down, 
and  carrying  away  the  materials  just  before  the  end  of  the  term.  Corpor- 
ation of  London  v.  Hedger,  IS  Yes.  jun.  355. 

155.  To  stay  waste  —  a  mere  trespass, 

L  Formerly,  before  injunction  was  applied  to  the  case  of  trespass,  upon 
the  death  of  the  party  an  account  was  given ;  the  trespass  dying  with  the 
person.     18  Yes.  jun.  186. 

2.  Injunction  granted  in  cases  of  trespass.  Field  v.  Beaumont,  Swanst. 
208.  . 

3.  Injunction  in  the  case  of  trespass  to  prevent  irreparable  mischief. 
7  Yes.  308. 

4.  Injunction  against  trespass  upon  irremediable  mischief  in  nature  of 
waste,  on  a  bill  by  the  lord  of  a  manor  and  his  lessees  against  taking  stones, 
•having  a  peculiar  value,  found  at  the  bottom  of  the  sea  within  the  limits  of 
the  manor.     Earl  Cowper  v.  Baker,  17  Yes.  jun.  128. 

5.  Injunction  in  the  case  of  trespass  to  prevent  the  multiplicity  of  suits. 
7  Yes.  310. 

6.  Injunction  in  trespass,  where  the  title  was  disputed.  Kinder  v.  Jones, 
17  Yes.  jun.  110. 

7.  The  court  will  not  interfere  by  way  of  injunction  to  stay  waste,  where 
the  defendant  is  a  stranger  in  estate.    Mortimer  v.  Cottrell,  2  Cox,  205. 

8.  Whether  after  a  verdict  at  law,  in  an  action  of  trespass,  the  court  will 
grant  an  injunction  against  future  trespasses,  in  favour  of  parties  who  re- 
fused at  the  trial  to  produce  documents  necessary  to  a  fair  decision,  giuere. 
Field  V.  Beaumont,  Swanst.  210.  ^ 

9.  A  defendant  not  having,  or  xrlaiming  any  right,  cuts  down  timber  on 
the  estate,  being  a  mere  trespasser,  and  having  committed  an  act  for  which 
an  action  would  lie  against  him,  the  court  would  not  grant  an  injunction  to 
stay  waste.    Mogg  v.  Mogg,  Dick.  670. 

10.  Injunction  to  stay  waste  granted  against  the  widow  of  a  late  rector, 
at  the  suit  of  the  patroness,  during  vadancy.  Hoskins  v.  Featherstoney 
2  B.  C.  C.  552. 

11.  Where  the  defendant  having  begun  to  take  coal  in  his  own  land  had 
worked  into  that  of  the  plaintiff.     Mitchell  v.  Dors,  6  Yes.  147. 

12.  Lessee  committea  waste  by  opening  a  mine,  and  continued  the  work 
into  other  land  of  the  lessor,  not  comprised  in  his  lease.  Injunction  aa  to 
both.    7  Yes.  308. 

13.  Injunction  against  cutting  timber  in  the  case  of  trespass :  viz.  by  a 
person 'having  got  possession  under  articles  to  purchase.  Distinction  be- 
tween waste  and  trespass,  or  destruction,  where  there  is  no  privity.  Crock- 
ford  V.  Alexander,  15  Yes.  138. 

14.  Injunction  in  the  cose  of  trespass  by  the  lord  of  a  manor  digging  for 
coal  on  the  premises  of  a  copyhold  tenant.  From  the  nature  of  the  subject 
and  the  consequences,  such  an  injunction  not  to  be  continued  without  se- 
curing the  means  of  a  speedy  trial.  Grey  ▼.  the  Duke  of  Northumberland, 
17  Yes.  jun.  281.  . 

15.'  The  jurisdiction  against  waste  by  injunction  and  account,  applied  to 
trespass,  by  exceeding  a  limited  right  to  enter  and  take  stone  from  a  quarry  ; 
being  a  destruction  of  the  inheritance ;  as  in  case  of  timber,  coal,  &c. ;  and 

the 
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d»  distinction  between  waste  and  trespass  therefore  disregarded.     Thomas 
v.  OakJej,  18  Ves.  jun.  184. 

\5I^  To  stay  toaste — defendant  being  in  possession  under  plaintiff^ s  tenant. 

lojunction  against  waste ;  defendant  insisting  on  his  own  title,  but  admit* 
ting  possession  received  from  plaintiff's  tenant  without  his  knowledge.  Nor- 
wij  ?.  Rowe»  19  Ves,  154. 

157.  To  stay  toaste-^  in  tenant  from  year  to  year. 

Injanction  to  restrain  a  tenant  from  year  to  year,  under  notice  to  quit,  as 
is  the  case  of  a  lessee  for  a  longer  term,  from  doing  damage,  and  from  re- 
DOfing  the  crops,  manure,  &c.,  except  according  to  the  custom'  of  the 
coantry.    Onslow  v.        i     ,  16  Ves.  173. 

158.  To  stay  toaste  —  by  one  tenant  in  common. 

1.  One  tenant  in  common  not  entitled  to  injunction  to  restrain  another 
tenant  in  common  from  cutting  down  timber^    Goodwyn  v.  Spray,  Dick.  667- 

2.  Injanction  to  stay  waste  refused,  where  the  plaintiff  and  defendant  in 
poBession  were  tenants  in  common :  but  granted  an  affidavit  of  the  defend- 
ant s  insolvency.     Smallman  v.  Onions,  3  B.  C.  C.  621. 

S.  Injanction  between  tenants  in  common  against  destruction :  not  against 
pure  equitable  waste.    Hole  v.  Thomas,  7  Ves.  589. 

159.  To  stay  toaste  —  by  copyholder. 

Lord  of  a  manor  is  entitled  to  injunction  and  account  in  respect  of  waste 
\fj  a  copyholder.     Richards  v.  Noble,  3  Mer.  673. 

160.  To  stay  toaste  —  mortgagor  Jrom  Jelling  timber. 

Mortgagor  restrained  by  injunction  from  cutting  down  timber  on  the 
Bortgaged  premises.     Usbome  v.  Usborne,  Dick.  75. 

161.  To  stay  toaste  — Jelling  young  or  ornamental  trees. 

1.  Injanction  granted  to  stay  cutting  down  saplings,  wavers,  and  fruit- 
trees.    Kaye  v.  Banks,  Dick.  431. 

2.  Injunction  against  cutting  down  trees  planted  for  ornament,  or  any 
timber,  except  at  seasonable,  times,  and  in  &n  husband-like  manner.  Cham- 
berlain y.  Dummer,  Dick.  600. 

S.  Injunction  to  stay  waste  will  go  to  prevent  tenant  for  life,  without  im- 
peachment of  waste,  from  improper  waste ;  but  the  answer  denying  any 
intention  of  cutting  young  or  ornamental  trees,  the  order  dissolved,  though 
the  original  affidavits  were  read  against  the  answer.  Countess  of  Strath- 
Bore  V.  Bow^,  2  B.  C.  C.  881 

4.  Injunction  to  restrain  the  landlord  from  cutting  ornamental  trees  in  a 
lawn  during  the  term,  upon  his  conduct;  amounting  to  a  consent  to  the 
plaintiff's  plan  of  improvement,  laying  out  the  lawn.  Sic.  Jackson  v.Cator, 
5  Ves.  688. 

5.  Injunction  restraining  tenant  for  life  without  impeachment  of  waste 
from  cutting  timber  growing  for  ornament  or  shelter,  extended  to  clumps  of 
firs  on  a  common  two  miles  from  the  house,  having  been  planted  for  orna- 
nent.    Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  107. 

6.  Injunction  against  cutting  ornamental  timber,  confined  to  timber  stand- 
iBf  for  ornament  or  shelter :  the.  court  refusing  to  extend  it  by  inserting  the 
vords  **  contribute  to  ornament."    Williams  v.  M'Namara,  8  Yes.  70. 

162.  To  stay  toaste  —  in  cutting  turf. 
Tenant  restrained  from  cutting  turf  for  sale,  (his  lease  giving  a  right  of 
cttofert  only,)  notwithstanding  an  uninterrupted  practice  for  eighty  years. 
Lsrd  Courtown  v.  Ward,  1  Sch.  Sc  Lef.  8. 

163,  To 
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163«  To  stay  ^aste  —  alterations  in  a  houses  changing  tJie  nature  of  the 

subjects 

Injunction  against  proceeding  with  alterations  in  a  house,  under  an  agree- 
ment for  a  lease,  upon  circumstances  that  would  probably  prevent  a  specific 
performance ;  viz.  surprise,  the  effect  of  fraudulent  misrepresentation  and 
concealment,  and  the  particular  nature  of  the  alterations,  for  the  conversion 
of  a  private  house  to  tlie  purpose  of  a  coaoh-maker*s  business,  wholly 
changwg  the  nature  of  the  subject.^  Bonnett  v.  Sadler,  14  Ves.  526» 

164.  To  stay  waste  —  by  s&ooing  pernicious  crop. 

Injunction  granted  to  stay  waste,  and  from  sowing  land  with  mustard-seed, 
or  any  other  pernicious  crop.    Pratt  v.  Brett,  2  Mad.  62. 

165.  Miscellaneous  causes  for^  arising  out  of  the  relation  of  landlord  and 

tenant. 

The  court  will  not  grant  an  injunction  to  a  lessee  to  restrain  a  party  pro^ 
ceeding  against  him  in  ejectment,  or  to  restrain  his  landlord  fron^  distrain- 
ing for  rent,  which  he  has  received  notice  from  the  plaintiff  in  ejectment 
not  to  pay  to  the  landlord ;  because  it  is,  either  way,  a  proceeding  which 
would  nave  the  effect  of  bringing  his  landlord's  title  into  dispute,  which 
lie  is  not  to  be  permitted  to  be  the  means  of  doing.  Homan  v.  Moore, 
4  Price,  5.   • 

166.  Refused  in  a  miscellaneous  case^  arising  out  of  a  partnership. 

Under  a  bill  by  some  partners  in  a  joint  concern  on  behalf  of  themselves 
and  the  others,  three  hundred  in  number,  for  a  dissolution,  receiver,  &c. 
and  an  account,  alleging  mismanagement  by  the  managers ;  the  court  refused 
to  interfere  by  injunction,  and  the  appointment  of  a  receiver,  in  the  first  in- 
stance, until  they  had  tried  the  means  of  redress  provided  by  the  articles. 
Garten  v.  Drury,  1  Ves.  &  Beam.  154. 

11.  Writ  of  ne  exeat  regno. 
1.  Original  object  of  the  torit. 

Original  object  of  the  writ  of  ne  exeat  regno  to  prevent  a  subject  going  to 
the  kipg's  enemiesr    11  Ves.  46. 

2.  Its  general  nature  and  application. 

1*  Ne  exeat  regno  a  high  prerogative  writ.    7  Ves.  417* 

2.  Applied  to  cases  of.  private  right  with  great  caution  and  jealousy* 
8  Ves.  33. 

8*  It  is  applied  to  the  purpose  of  equitable  bail.    1  Ves.  St  Beam.  373. 

4.  Prerogative  by  writ  of  ne  exeat  regno  to  testr^n  a  ^ubject  from  leaving 
the  kingdom ;  and  by  the  great  or  privy  seal  to  recall  a  subject  abroad ;  and 
if  not  obeyed,  to  take  his  property.    10  Ves.  63. 

3.  Whether  graniable  by  the  exchequer. 

The  court  of  exchequer  grant  orders  in  nature  of  the  writ  of  ne  exeat  regno  ; 
applying  them  only  to  cases  to  which  this  court  would  apply  the  writ. 
11  Ves.  46. 

4.  Analogy  between  the  writ^  and  an  application  to  hold  to  bail. 

Analogy  between  the  applications  for  the  writ  of  ne  exeat  regno  and  to  a 
judge  to  hold  to  special  bsul.    5  Ves.  97. ;  7  Ibid.  174. 

5.  A  foreign  country  defined. 

1;  Awtitof  ne  exeat  regno  to  prevent  the  defendant  going  to  Scotland. 
Wilson  V.  Boswell,  Dick.  535.;  11  Ves.  46. 

2.  The  defendant,  a  creditor  of  the  bankrupt,  having  arrested  and  receiver! 
part  of  bankrupt's  effects  in  Scotland,  a  writ  of  ne  exeat  regno  granted 
against  him.    Mackintosh  v.  Ogilvie»  Dick.  119. 

3.  Writ 


Appendix.]    Jnterlocuicry  applications  by  plaintiff^  or  defendant.      225 

3.  Writ  o£ne  exeat  regno  to  restrain  a  member  of  parliament  going  to  Ire- 
land, refused.    Bernal  v.  Marquis  of  Donegal,  tl  Ves.  48. 

6.  On  threatening  to  go  abroad. 

Writ  of  fie  exeat  regno  granted  on  a  party's  threatening  to  go  abroad, 
Tajlor  T.  Leitch,  Dick.  380. ;  Goodwin  v.  Clarke,  Id.  497- 

7-  On  belief. 

Belief,  without  circumstances  or  declarations  shewing  the  ground  of  it, 
vill  not  sustain  a  writ  of  ne  exeat  regno,    8  Ves.  597. 

8.  From  demand  being  in  danger. 

That  the  debt  will  be  endangered  is  sufficient  for  a  writ  of  ne  exeat  regno^ 
without  stating  that  the  object  is  to  avoid  the  jurisdiction.  Stewart  v.  Gra- 
ham, 19  Ves.  313. 

9.  Against  one  leaving  England  in  the  course  of  duty. 

To  obtain  a  writ  of  ne  exeat  regno,  an  affidavit  to  information,  and  belief  of 
an  intention  to  quit  the  kingdom,  or  circumstances,  making  it  necessary,  a^ 
an  order  for  military  officers  to  join  their  regiments  abroad,  not  sufficient. 
Hannay  v.  M'Entire,  II  Ves.  54.  ^ 

10.  Against  aforeignei*^  or  foreign  resident. 

1.  A  writ  of  ne  exeat  regnoy  issued  against  the  defendant,  whose  place  of 
readeoce  was  at  Port  Mahon,  with  whom  the  plaintiff's  testator  was  in 
paitniershif^,  and  to  be  in  2,000/.,  the  amount  of  what  he  believed  the  de- 
fendant to  be  indebted  on  a  balance  of  (iccounts.  Robertson  v.  Wilkie, 
Dick.  786. 

2.  Writ  of  ne  exeat  regno  granted  against  a  person  generally  resident  in 
Ireland ;  and  in  this  country  only  for  a  temporary  purpose ;  under  the  cir- 
cumstances that  a  balance  was  sworn  to,  for  which  bail  might  have  been 
liad;  that  the  plaintiffs  had  filed  a  bill  in  Ireland,  where  transactions  arose, 
ibr  an  account;  and  a  proposal  of  reference.  Howden  v.  Rogers^  1  Ves* 
&Bcam.  129. 

3.  Ne  exeat  regno  granted  ;  the  defendant's  general  'residence  being  in  the 
West  Indies,  &c.    1  Ves.  &  Beam.  133« 

11.  Against  a  feme  covert. 

1.  A  writ  of  ne  exeat  regno  against  a  feme  covert  executrix.  Jemegan 
T.  Glass,  Dick.  107.  ,  - 

2.  A  writ  of  ne  exeat  regno  against  a  feme  covert^  the  administratrix  of 
her  late  husband,  who  had  come  to  England  to  get  in  his  property.  Moore 
r.  Meynell,  Dick.  30. 

12.  Against  a  co-debtor^  the  other  remaining  here. 

Writ  of  ne  exeat  regno  refused  on  a  judgment  against  two  persons,  one 
threatening  to  go.  abroad.     Crossley  v.  Marriot,  Dick.  609. 

13.  After  a  previous  holding  to  bail. 

1.  Writ  of  ne  exeat,  obtained  on  bill  being  filed,  discharged  on  the  ground 
tbt  the  defendant  had  been  previously  arrested  at  tbe  suit  of  the  plaintiff  for 
the  same  debt,  and  discharged.     Raynes  v.  Wise,  2  Mer.  472. 

2.  Plaintiff  having  twice  held  the  defendant  to  bail,  obtained  a  bill  of  ne 
iseat  regno  i  discontinuing  the  action.  The  writ  discharged.  Amsinck 
V.  Barklay,  8  Ves.  594. 

14.  Grantablejbr  equitable  demands  only. 

1.  Ne  exeea  regno  must  be  upon  an  equitable  demand.    Atkinson  v.  Leo- 
rd,  3  B.  C.  C«  218. ;    King  v.  Smith,  Dick.  82. :    Brocker  v.  Hamihon, 
Ibid.  154. 

2,  For 
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2.  For  where  the  demand  is  legal,  chancery  will  not  grant  a  writ  of  ne 
exeat  regno,    Ex-parte  Duncombe,  Dick.  50S. 

3.  Writ  of  ne  exeat  regnot  however,  upon  a  legal  demand  against  an  at- 
torney, on  the  ground  of  his  privilege,  by  analogy  to  the  case  of  equitable 
demands,  refused.    Gardner  v.  — — ,  15  Ves.  444. 

4.  So  in  account  the  writ  ne  exeat  regno  granted ;  though  bail  might  be 
had  at  law.    1 L  Ves.  55*  . 

5.  Hence  writ  of  ne  exeat  regno  for  a  demand,  upon  which  bail  might  be 
had ;  viz.  the  admitted  balance  of  an  account ;  on  the  ground,  that  if  bail 
was  given,  the  plaintiff  disputing  the  balance  would  be  entitled  to  an  ac- 
count, and  the  defendant  could  not  put  him  to  his  election  to  sue  at  law  or 
in  equity  except  upon  terms.    Jones  v.  Sampson,  8  Ves.  593. 

6.  So  writ  of  ne  exeat  regno  upon  the  concurrent  jurisdiction,  in  account ; 
though  bail  might  be  had  at  law..  Against  a  positive  affidavit,  the  defend- 
ant's affidavit,  or  evidence  of  the  plamtiff's  aamission,  that  no  debt  is  due, 
will  not  avail.  The  affidavit  of  a  threat  or  intention  to  go  abroad  must  be 
positive ;  not  upon  information  and  belief.    Jones  v.  Alephsin,  16  Ves.  470. 

15.1  For  demands  arising  under  agreements. 

1.  Writ  of  ne  exeat  regno  granted  where  the  plaintiff*8  demand  arose 
under  an  agreement.    Goodwin  v.  Clarke,  Dick.  497.  i 

2.  Qjiugre  if  the  writ  could  be  supported  on  affidavit  of  a  sum  alleged  to 
be  due  under  an  agreement,  the  specific  performance  of  which  is  resisted  by 
the  defendant.     Rayne^  v.  Wise,  2  Mer.  472. 

16.  To  compel  pai/ment  of  alimony, 

1.  Writ  of  ne  exeat  regno  against  husband  going  abroad,  to  avoid  paying 
alimony,    Ex-parte  Whitmore,  Dick.  143. 

2.  Upon  a  suit  in  ecclesiastical  court  by  wife  for  alimony,  Qtugre,  whether 
before  the  decree  court  will  grant  writ  of  ne  exeat  regno  against  husband. 
Coglar  V.  Coglar,  1  Ves.  94. 

3.  Writ  of  ne  exeat  regno  issues  in  the  case  of  alimony,  but  only  for  sums 
actually  due,  and  costs.  Shaftoe  v.  Shaftoe,  7  Ves.  171.;  Dawson  v.  Daw- 
son, Ibid.  173. ;  Oldham  v.  Oldham,  Ibid.  410. 

4.  The  writ  o£ne  exeat  regno  is  in  the  nature  of  equitable  bail :  therefore, 
in  the  case  of  alimony,  marked  only  for  the  arrears  actually  due ;  and  not 
carried  farther  by  analogy  to  the  case  of  a  judge  holding  to  bail  for  uncer- 
tain damages  upon  a  personal  tort.    Haffey  v.  Haffey,  14  V^.  261. 

17.  For  assignee  of  bond, 

Ne  exeat  regno  refused  at  the  suit  of  assignee  of  a  bond,  the  original  obligee 
being  dead  without  representatives.    Ray  v.  Fcnwick,  3  B.  C.  C.  25. 

18.  To  compel  payment  qfoosts* 

A  writ  of  ne  exeat  regno  granted,  on  the  application  of  a  defendant  against 
a  plaintiff,  whose  bill  was  dismissed  with  costs.  When  from  the  declarations 
of  the  plaintiff,  it  was  apprehended,  that  he  would  leave  the  country  before 
the  service  of  the  process  to  pay  costs  could  be  made  effectual.  Stewart  v. 
Stewart,  1  B.  &  B.  73. 

19.  Against  the  agent  of  an  executor  possessed  of  bond  securing  plaintiff* s 

residue* 

Ne  exeat  regno  refused  against  an  agent  of  a  surviving  executor,  having  in 
his  possession  a  bond  which  was  the  security  for  a  residue  to  which  plaintiflP 
was  entitled.     Storey  v.  Higgins,  3  B.  C.  C.  476. 

20.   Upon  an  undertaking  for  indemnity, 
A  writ  of  ne  exeat  regno  refused  upon  an  undertaking  for  an  indemnitr* 
To  obtain  it  there  must  be  an  equitable  demand  in  the  nature  of  a  debt  actually 
due.     Cock  v.  Ravie,  6  Ves.  283. 

21.  Re^ 
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21*  Refused  under  circumstances. 

The  writ  of  ne  exeat  regno  refused :  the  circumstances  not  affording  a  suf- 
identgrooiuL    Gardiner  v.  Edwards,  5  Ves.  591. 

22.  Mode  qfohtaining, 

l.Frqrerfor  the  writ  of  ne  exeat  regno  in  the  bill  not  essential ;  nor  affidavit 
of  the  debt*  established  by  the  Riaster*s  report,  absolutely  confirmed*  Col- 
ioaon  ▼. ^  18  Ves.  jun.  353- 

2.  No  notice  of  motion  for  the  writ  of  ne  exeat  regno*    18  Ves.  jun.  355. 

23.  On  affidavit  of  committee  of  lunatic. 

Writ  cine  exeat  regno  obtained  on  behalf  of  a  lunatic  by  his  committee  on 
saoCe,  as  given  for  the  balance  of  an  account,  restraining  the  captain  of  an 
Eait  India  ship  from  proceeding  on  his  voyage.  Stewart  v.  Graliam, 
19  Fes.  813. 

24.  J^ffida'ciitfor  —  hy  tohom  stoom. 

Ne  extttt  regno  not  issued  against  the  husband  on  the  affidavit  of  the  wife, 
sdanobtratrix  of  her  former  husband*  Sedgwick  v.  Watkins,  3  B.  C.  C.  2. ; 
I  Ves.  Jan.  49. 

25.  Ajffldavitjbr'^  must  be  positive. 

1.  AfidsTit  to  support  a  writ  of  ne  exeat  regno  must  be  positive.  Roddam 
f.Hetherington,  5  Ves.  91. 

1  And  as  positive  as  an  affidavit  to  hold  to  bail ;  information  and  belief  ad* 
niUed  only  upon  matter  of  pure  account,  as  between  partners  and  executors. 
The  application  ought  to  be  as  prompt  as  possible.  Jackson  v.  Petrie,. 
10  Ves.  164. 

S.  To  (4>tain  a  writ  of  ne  exeat  regno,  an  affidavit  to  information  and  belief 
ofan  intentioQ  to  quit  the  kingdom,  or  circumstances, making  it  necessary, 
MSB  order  for  military  officers  to  join  their  regiments  abroad,  not  sufficient. 
HflMBv  V.  M'Entire,  11  Ves.  54. 

4^  writ  of  ne  exeat  n^g^io,  on  affidavit,  not  by  the  plaintiff,  to  inform* 
adsB  and  belief  of  intention  to  auit  the  kingdom,  accorttW  to  the  nature  of 
the  iafonnatiosi ;  as,'  where  received  from  persons  of  the  £fendant*s  family, 

ihn  they  were  about  to  go  to  the  Isle  of  Man.     Collinson  v.  -^ , 

l»Ves.jaBLS5S« 

26«  Affidavit Jor — statement  of  evidence. 

The  writ  of  ne  exeat  n^rno  issued  properly :  the  subject  being  matter  of 
iceoQBt  A  general  affidavit  of  the  belief  of  defendant's  intention  to  quit  the 
tisgdon  is  sufficient,  without  the  circumstances  upon  which  that  belief  was 
fosaded.    Rnssd  v«  Asby,  5  Ves.  96. 

27.  Affidavit  Jbr —  certainty  as  to  debt. 

I.  To  obtain  a  ne  exeat  iwio,  a  sum  certain  must  be  sworn  to  be  due,  and 
tberenmsl  be  gromid  for  ttie  suggestion  that  the  party  is  going  abroad. 
Sievmaa  ▼•  Sheimnan,  S  B.  CrC.  370. 

1  The  ooiart  will  grant  an  order  in  the  nature  of  a  ne  exeat  regnoy  against 
*>  srmoatant  of.  the  crown,  sworn  to  be  about  to  leave  the  kingdom  with- 
ait  baring  rendered  his  accounts ;  although  no  precise  sum  be  sworn  to  by 
tke  iftdafj^mnde  to  support  the  motion,  A  being  the  account  in  value  of  the 
tsitt  UMMiooaDted  for.  But  they  will  exercise  a  discretion  as  to  the  amount 
^  whiahllMj  will  ewA  sureties,  and  will  require  notice  of  the  order  to;  be 
givea  before  the  aHaohnient  shall  issue.  Attorney-general  v.  Mucklow, 
iPrice,«8d.     ' 

4nL  Affidavit Jbr  "^statement  of  intention  to  go  abroad. 

I.  Affidavit  for  a  writ  of  ne  exeat  regno  must  state  an  intention  to  go 

inroad :  that  the  defendant  will  hide  himself  b  not  sufficient.     It  must  he 

VoL^VIIl.  Q  positive 
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positive  that  he  is  going  abroad,  or  to  BOtne  declaration,  that  he  is,  by  him- 
self, not  a  third  person.    Oldham  v.  Oldham,  7  Ves.  410. 

2,  It  is  sufficient  that  the  debt  will  be  endangered,  without  stating  that  it 
is  to  avoid  the  jurisdiction.    Etches  v.  Lance,  7  Ves.  417. 

29.  Affida'vUJbr^'Statementof  danger  of  losing  debt*    . 

1.  It  is  not  necessary  in  an  affidavit  on  which  to  ground  a  writ  otne  exeat 
regnoy  to  swear  that  the  plaintiff  is  in  danger  of  losing  his  Remand  by  the  de- 
fendant's leaving  the  kingdom ;  it  being  a  strong  implication,  he  doth  it  with 
a  view  to  avoid  the  demand  on  which  a  suit  has  been  commenced.  Baker  v. 
Haily,  Dick.  632. 

2.  It  is  sufficient  that  the  affidavit  states  that  the  debt  will  be  endangered ; 
without  alleging  that  the  ourpose  of  going  abroad  is  to  avoid  the  demand. 
Tomlinson  v.  Harrison,  8  Ves.  S2. 

SO.  AffidamtfoT  -»  before  toAom  Jtvom. 

Affidavit  sworn  in  Ireland  before  a  master,  to  ground  a  writ  of  nt  exeat 
regno f  admitted.    Johnson  v.  Smith,  Dick.  592. ;  vid.  Ibid.  90. 

31.  Amount  for  which  the  writ  shall  be  marked. 

Where  plaintiff  has  two  demands  on  defendant,  the  one  liquidated  the 
other  not,  the  writ  of  ne  exeat  regno  shall  be  marked  for  the  former  only. 
Parker  v.  Appleton,  3  B.  C.  C.  4^. 

32.  Service  of  the  writ* 

Upon  an  application  for  the  writ  of  ne  exeat  regno  no  subpoena  is  served ; 
but  upon  personal  service  of  the  writ  the  party  is  Dound  to  appear  and  put  in 
his  answer ;  and  then  he  may  apply  to  supersede  the  writ ;  but  not  upon  his 
affidavit.    Russel  v.  Ashy,  5  Ves.  96. 

33.  Bail  thereon. 

On  motion  on  behalf  of  the  defendant,  that  his  bail  miffht  justify,  after  being 
sworn  and  examined,  his  lordship  allowed  of  one,  and  duapproved  the  other. 
Mitford  v.  Lark,  Dick.  484. 

34.  Enforcement  of  bail-bond^  and  recognizance  given  thereon. 

1 .  If  the  sheriff  takes  a  bail-bond  on  a  writ  of  ne  exeat  regnop  the  court 
hath  nothing  to  do  with  prosecuting  the  bond.  CoUinridge  v.  Mount, 
Dick.  688. 

2.  Order  on  sureties  to  pay  money  into  court,  on  forfeiture  of  recogniz- 
ance, entered  into,  a  writ  of  ne  exeat.  Musgrave  v.  Medex,  1  Mer.  49. ; 
Utten  V.  Utten,  1  Ibid.  51. 

35.  Discharge  of  recognizance. 

1.  The  writ  discharged  on  giving  security.  Howdcn  v.  Rogers,  1  Ves.*  & 
Beam.  129. 

2.  Aflcr  answer,  writ  of  ne  exeat  regno,  discharged,  on  defendant's  giving 
security  to  abide  the  event  of  the  cause.     Boon  v.  Collingwood,  Dick.  115. 

3.  Ne  exeat  regno,  obtained  b3r  one  inhabitant  of  Antigua  against  anbtlier, 
on  a  lost  bond,  discharged  on  giving  security  to  abide  by  the  decree.  Atkin* 
son  V.  Leonard,  3  B.  C.  C.  218. 

4.  Writ  of  ne  exeat  regno  discharged  on  paying  into  court  the  sum  for 
which  it  was  marked.    Evans  v.  Evans,  1  Ves.  96. 

5.  Recognizance  of  defendant  and  two  sureties  for  2000/.  discharged  as 
to  all  on  payment  of  that  sum,  although  in  the  mean  time  a  lafger  sum  ap- 
peared to  be  due.     Baker  v.  Jeffcries,  2  Cox,  226. 

6.  Writ  ne  exeat  regno  shall  not  be  discharged  on  the  putting  in  of  the 
answer,  where  there  appear  things  which  the  defendant  will  be  decreed  to 
do  at  the  hearing.     Atkinson  v.  Bedel,  Dick.  98. 

7.  After  decree  agalust  defendant,  for  the  same  matter  as  the  writ  ne  ejceat 
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npo  issued ;  the  sureties  were  ordered  to  be  discharged,  and  the  bond  as 
to  them  cancelled.    Debazin  v.  Debazin,  Dick.  95. 

&  Writ  of  ne  exeat  regnOf  obtained  by  one  French  emigrant  against  an- 
other, discharged,  upon  the  circumstances  appearing  upon  the  id^davits  in 
support  of  the  will,  and  upon  the  answer  ;  which  may  be  read,  the  applica- 
tion not  being  in  tlie  nature  of  an  affidavit  to  hold  to  bail,  but  to  the  dis- 
cretisn  of  the  courts  applying  a  remedy,  not  in  its  origin  distinctly  ap|)ii- 
cibie  to  private  transactions  between  subject  and  subject.  It  is  very  de- 
licate to  apply  it  as  against  foreigners,  and  it  would  be  a  necessary  term, 
that  it  shall  be  simply  a  case  of  equity.  De  Carriere  v,  De  Callonnc, 
4VCS.577.  ,        ;  . 

9.  Writ  of  ne  exeat  regno,  obtained  by  a  resident  here  against  a  resident 
in  the  West  Indies,  upon  a  demand  arising  there,  when  the  answer  came  in, 
was  discharged  under  the  circumstances,  with  costs,  against  the  prock€^n 
my  of  the  infant  plaintiff ;  but  upon  the  admissions  in  the  answer,  the  de- 
fendant was  ordered  to  give  security  to  abide  the  decree.  Iloddam  v.  He- 
theriagton,  5  Ibid.  91. 

10.  Writ  of  ne  exeat  regno,  upon  declarations,  or  facfss,  as  evidence  of  the 
iDteotion  to  go  abroad,  not  discnarged  upon  affidavit,  denying  the  intention; 
Amaiock  v.  Barklay,  8  Ibid.  594. 

« 

12.  Payment  of  money  into  court. 
1.  General  rule  respecting. 

General  rule  as  to  payment  of  money  into  court  is,  that  the  plaintiffs  must 
besoilely  entitled,  or  have  such  an  interest  jointly  with  others^  m  to  entitle 
them,  on  behalf  of  themselves  and  those  others,  "to  have  the  fund  secured. 
Freeman  v.  Fairlie,  3  Mer.  29»* 

.  2.  Preliminaries  to  motion  for  —  defendants  answer. 

Defendant  ordered  to  pay  money  into  court  before  answer,  in  a  case  of 
^roai  ftaud^  tepearing  upon  affidavit  by  the  plaintiff,  and  by  the  defendant  in 
aosver.    Jervis  v.  White,  6  Ves.  758. 

S.  Preliminaries  to  motion  for  —  account  before  master. 

Money  belonging  to  wards  of  the  court  caimot  be  transibrred  to  the 
accountant-general,  to  the  credit  of  the  cause,  until  the  account  is  taken 
before  the  master.    Bencraft  v.  Rich,  1  B.  C.  C.  56.  « 

4.  Prdiminaries  to  motion  for  —  masters  report. 

1.  The  court  wDl  not  order  a  balance  upon  charge  and  discharge,  to  be 
hrwtglit  in,  before  the  master  has  made  his  report.  Fox  y.  M acreth,  3  B. 
C.  C.  45.  But  see  the  same  point,  contra.  Thompson  v.  Pyefinch,  3.  B. 
C.C.647. 

2.  Before  report  court  refused  to  order  balance  of  charges  allowed  against 
defendant  upon  account,  and  the  whole  alleged  in  his  discharge  to  be  paid 
into  court,  u|>on  certificate  by  the  master  and  defendant*s  examloation  be- 
Aire  him:  h^^t  a)so  refined  to  take  the  certificate  off  thq,  file.  JPox  v. 
Mactrethg.  1  Ves.  69.     . 

3«  Motion  to  piQr  money  into  court  upon  the  affidavit  of  an  account,  'that 
/Void  the  schedules  to  the  answer,  the  examination  and  the  books  of  account^ 
such  a  balance. was  due,  refused.    Mills  v.  Hanson,  8  Ves.  68.    .     * 

5.  Balance  ascertained  by  report 

Deftndsit  on  tfiotion  ordered  to  pay  in  a  balance  asoertnined  by  the  re- 
port.   Gordon  v.  Rothley,  J  Ves.  572. 

6.  Interest.  f 

Order  on  motion  to  pay  into  court  a  principal  sum,  with  inheres t^j, ad- 
mitted by  the  answer  to  have  been  made  to  a.g^reater  amount.  .  lA^^*  ^ 
Beam.  50.  ,  -  -  t 

Q  2  '  1.  A 
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7*  A  trusi^nd  in  danger* 

^  Tntfti-fuiid,  iHikhi  under  a  power  in  marriage  settlementy  had  been  lent, 
dfect^d  to  lye  ptid  into  court,  the  tnuteei  representing  it  to  be  in  danger. 
Fayne  y.  Collier,  1  Ves.  170. 

8.  Purchase  money. 

,  <  '*lw' Order  on  a  purcbaier  befim  con^peyanoe,  to  nay  iiM  eourl  inHakneBt/* 
due,  and  interest  according  to  the  contract,  the  suinect  being  a  eoalnnhie ; 
attA>th»yiircha9W  m  poMessiiin  and  working  it.    Buck  t.  Lodges  18  Ves. 

2.  Thouffh  generally  a  purchaser  cannot  be  called  on  for  his  ommi^,  until 
he  has  a  title,  yet  where  be  b  let  into  possession  upon  a  mutual  confidlence  of 
(ljl|^fi^y,title«  !^i  tl^  difficulty  is  a  mutual  surprise,  he  cannot,  without 
express  CQHtracti  retain  the  possession,  withholding  the  money.  Oibson  r. 
CIarl^e»  X  V^.  &  Beam.  500. 

^  S.  Motion  that  a  purchaser  in  possession  may  pay  his  purchase-tnoniy 
into  court*  ref^sed,  under  the  circumstances,  viz.  nossession  given  independ- 
endy  of  die  itgir dement  and  laches  on  the  {Nirt  or  the  vendor  in  completing 
Ids  title;    Fox  r.  Birch,  1  Mer.  105. 

4w  Ptthchaser  In  possession,  under  an  agreement,  having  exercised  acts  of 
ownership,  but  objecting  to  Ae  title,  ordered  to  pay  in  the  purchase-money. 
Dixon  v.  Astley,  1  Mer.  133. 

5.  Slighter  acts  of  ownership  su£Bcient,  where  they  have  been  committed 
sinpe  the  discovery  of  an  objection  to  title.    Ibid. 

6.  On  a  bill  b  v  vendor  for  a  specific  performance,  the  court  will  not,  be- 
fore answer^  make  any  order  for  payment  of  the  purchase-money  by  the  de- 
fendant in  possession,  unless  under  special  circumstances,  such  as  unreason- 
able delay,  committing  acts  of  ownership  in  alteration  of  the  property,  drc. 
Bonner  v.  Johnson,  1  Mer.  ^^.  .    " 

7.  In  Uiis  case  the  defendant  being  in  possession,  not  under  the  agreement 
to  purchase,  but  as  tenant  to  the  plaintiff  at  the  time  of  the  purchase,  no  or- 
der was  made.    Ibid. 

8.  V^deein  possession,  objecting  to  title,  required  before  answer  to  pay 
his  purchase-money  ioto  court,  although  the  fact  of  possession  appeared  -not 
upon  the  bUl,  but  upop  affidavit  only.    Burroughs  v.  Oakley,  1  Mer.  ^2. 

9.  Acts  of  ownership^  amounting .  to  waste,  oy  alteration  and  conversion 
of  property,  sufficient  to  induce  the  court  io  order  payment  of  purchaae- 
money  into  court,  upon  the  ground  that  a  vendor  has  a  lien  on  Hie  estate  for 
the  amount,  and  might  have  filed  hit  bill  to  Testraih  the  purchaser  in  posses- 
sion frooB  comtpitdnff  such  acts  of  ownership.  Though  ^e  bill  contaiiJC^  no 
charseof  su<;h  acts  hairing  been  committed,  the  order  was  made  oaaffiilavit 
supplying  thefiEict;  the  defehdaat  not  having  answered,  nor  being  in.coa- 
tempt,  nor  ttnder.any  order  for  time.    Cutler  v.  Simons,  2  Mer.  i03. 

10.  Generally  a  purchaser  shall  noi  be  aflowed  to  Iceep  both  die  possession 
pf  the  ^t^e  and  the  purchase*money ;  but  in  a  case  where  he  was  willing  to 
giv^  up  (o^ession^  wnich  he  h^'  taken  under  tftb^atfreetadentf'  Imd'fe  Whs  a 
question  whether  there  was  a  isubsisting  contract^  the  lord  t^hiiDfeelk*  re<- 
"nised  to  order  the  purchase-money  into  court.    MotMn  v.'8haw,'fi  Mbr.'lSB* 

11.  Affidavits  admitted,  after  answer,  tb  be  read  in  suppore'of  H  medon 
to  pay  purchAse^money  intocourti  I>ef0ndaMM^g  in  ptm^ion,  and  hav- 
ing* eaercindmta  of  owfieEship;  .payment  of  ,|Jk^  ^npney  ^prdered^  although 
an  infant  h^ir  vraaa  neoessfiry  {>arty  tp  the  pofnyeyfuip^,  firad^ha{vir  y.  Brad- 
shaw,  2  Mer.  4d2.  ... 

12.  Purchaser,  a  trustee  acting  on  behalf  of  himself  and  others  his  co- 
trustees, and  of  the  cestui  que  trust,  orders  t6  pay  purchase-money  into 
court,  the  agreement  having  been  ent^ed  (nfo  in  the  naMs  nf- himself  aJone  ; 
upon  affidavits  that  the  plaintiffs  (the  vendoi^s)  had  no  notice  of  his  acting  for 
others,  and  of  acts  of  ownership  committed  since  posseasion  given  to  him 

4  under 
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Oder  die  agreement ;  in  oppoution  to  the  answer  alleging  notice*  an4  d^y- 
uwiBfacttof  ovnenhip  by  himself,  or  by  any  other  person  to  hia  luooifr 
leoge.   Cmtchley  ▼•  Jemingham,  2  Mer.  502.  •  .       ' 

15.  A  Teador  permitting  the  vendee  to  take  posseaaion,  before  the  c6m- 
plction  of  the  title^  without  any  atipalation  aa  to  the  purchaae-money,  can- 
BstoaaMCion,  havethepufchaae-moneypaid'in^oamt*.  Qaake  v.^Slliott, 
1  lliiL60S« 


*».ifj 


H.  Porriiaanr  in  poeacPBioa^  who  has  made  altenHioaB  and  Amf  vets^nUr 
oaiheeitate,  ordered  to  pay  the  pmrchaae  money  into  court.  Bolildeyiv» 
Tcil, S Mad.  819.  -   •  .i  .  •..;:; ')'.'ro:iT   i: 

9.  Pwrchater's  right  to  possession  and  profits.''     '*^  *  ^^^  '*rf 

Purchaier,  under  a  decree  of  the  court,  ia  not  ^ntitlpd  ^pott.  WttiBiliyft 
tbt  be  has  had  hia  money  lying  ready  for  aome  trnie,  to!bi^  ti^rihtb  "Ifii^iid^- 
fion  of  estate  and  receipt  of  renta  fo^  all  auch  timo  ao'  passed.  .I3ai:k^  V. 
Harper, Cooper, 32.  >  '.       /  "^'''^  '   "^ 

10.  Money  raised hy  se^uuiraiioHf  tkffttgk  fiomtempt.^l^rf^  ,.^  .,. 

Eitate  ordered  to  be  aold  for  debta;  money'raiadd^  Undent 6i|queflniti#a 
id iDto  comrt,  though  contempt  cleared,    i    »'..ii.i  . Vd Beaneti:  1*  VeH 89^ 

11.  On  defendani*s  admissiohi 

1.  Where;  a  defendant  admits  money  to  be  in  hts  hands,  it  will  be  ohle^ed 
to  be  pai(f  into  couirt.    Strange  v.  Harris,  3  B.  C.  C.  365.  4 

t  A  nm^n  to  compel  a  defendant  to  pay  money  into-  eour^  on^  casing 
If  books,  must  be  upon  the  ground  of  aamission  by  reference  sufficient  to* 
we  them  part  of  the  examination,  as  much  as  schedules  to  an  answer.  Iii 
ti»iottaace.xtfiaHedr  the  plaintiff  going  upon  certain  books;  and*  the  re- 
ference being  generally  to  all.    Mifis  v.  Hanson,  8  Ves.  91. 

5^  Money  may  be  ordered  into  court  on  motion,  upon  the  ground, olf 
*dauflttoo  •  as  by  schedules  or  books  containii^  an  account  of  receipts  and 
pajBieDts,  and  referred  to  so  as  to  be  part  01  the  answer  or  eiaminatiott; 
IW.69.^ 

4*  Motion  for  payment  of  money  into  court,  not  admitted  to  be  du%  even 
upoQ  examination  of  the  defendant,  but  appearing  due  by  feiS'^i^dul^, 
sccor$oB  So  th^  pIamUff*s  calculation,  refused.  For  sueh  a- purpose' Mi^ 
foult  or  ibe  acnedule,  ascertaining  the  sum  due,  must  clearly  ^pt^t 
ivified  by  aiBdavit.    Quarrel  v.  Beckford,  14  Ves.  177. 

12*  On  petition  of  appooL 

Tht'ceioiti  will  not  ordiHr  montiy 'awarded  to  a  ptfty  ta  be  patdiafto  coiti^ 
« a  peddoa  of  apped  being  ^gfied  by  eouiiael.  But  semtk^  Mcnsi}  if  jrtie 
^tpesihtaVk^  Veeel^red.  ' I;ii>#i9^.  HM>e#,  rPrice»192L'        *  .a 

19»  fhfoiffsfiang^inpi^^  npj^lisM^fi^'ket^ 

tW  Ai^9Wdf]'^^t  jlie  same  aa  the  fiirsti  but  for  a  less  sut|i/th'i|  1i8(^^iiA 
*W»»4(M!jri.|lild  d^  99«tA  of  the  last  trial  are  to  be  paid  odt'^^lfaptt^ 
» W*  tB«^  ^*W»^WP  to^^.st4y^3^^utfton  on  the  firtti  the  t^^ 

-:.'i  I'cia  ...';  14^  ^f^fjuk  0i\MfOiit0ie  oUdition^vfiostsitmmmlHhT'u  vi  q  j^ 


'hi%A^iS0ii8,  the  AaendinttMMngi6p$fhiibo^^ 
^  of  tire  articles  demanded,  must  pay  'an  the  costs'Ch^n'liicufrkd^  ^  Woa- 
nnf..HiUer.  3  Anst.  632.  ^  ^  •  v  s?     /*  '^ 

l&.  Fomof  maUonfor.  ■ .  .  'j  V     ^,...;  !^., 

L  Uppn  a*  BMtion  that  a  defendant  may.  pi^y  money. into  courts  jk.'speipific 

~        ti  V.  riartley.  1J^.,C:;;^^6:T 


«m  moat  be  sworn  to  be  in  hb  hands.    Roberts 

^.  Pradaoe  of  rao^nag  to  pay  money  into  €0iV|t|  (orttwitb  diiered.    In 
■iiUwe  a  day  must  be  named.    Higgins  v.  V  8  V^s.  3dl. 

Q  3  16.  Af- 
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16.  After  bill  dismissed. 

Order,  .after  the  bill  dismissed,  for  payment  of  money  out  of  court. 
Wright  V.  Mitchell,  18  Ves.  jun.  293.  - 

17  •  After  abatement  of  a  suit  that  could  not  be  revived. 

Order  for  a  transfer  and  payment  out  of  court ;  thouffh  the  cause  was 
abated  by  the  death  of  the  plaintiff:  the  right  being  clear.  Roundel  v. 
Currer,  6  Vet.  250. 

18.  To  party  entitled^  in  spite  of  his  request  to  the  contrary. 

The  court  will  not  keep  money  afler  the  party  is  entitled  to  it,  even  at 
his  request.    Isaac  v.  Gompertz,  1  Yes.  44. 

19.  Retainer  of  on  application  of  claimants  thereon. 

Court  will  retain  money  decreed  to  parties  on  the  application  of  persons 
having  claims  upon  it.    Uuke  of  Bolton  v.  Williams,  4  B.  C.  C.  480. 

20.  Money  decreed  to  be  laid  out  in  land. 

Where  money  was  in  court  decreed  to  be  laid  out  in  land,  the  court 
refused  to  let  it  oe  paid  out  to  the  person  first  entitled  to  an  estate-tail  in  it> 
with  the  ultimate  remainder  in  fee,  if  any.  intermediate  remainders,  slioutd 
be  found  to  exist.     Hardcastle  v.  Shaflo,  1  Anst.  70. 

21.  Payment  of  money  under  attachment. 

Order  upon  the  sheriff  to  pay  to  the  party  money  under  an  attachment  for 
not  paying  costs.     Anon.  11  Yes.  170. 

VI.  2)ij3mi0S(ton  of  bill  6p  firftntiam  on  tntnrloctmicp 

applitatton,  after  tiefimrr  {mt  in« 

1.  Dismission  of  bill  for  want  of  prosecution- 

1.  On  neglect  to  procure  a  reference  of  plea  of  former  suit  depending. 

Plea  of  a  former  suit  depending  for  the  same  cause  set  down  by  the 
defendant  was  struck  out ;  but  the  plaintiff  not  having  procured  a  reference 
to  the  master  within  a  month,  the  bill  was  upon  motion  dismissed  under  the 
standing  orden    Baker  v.  Bird,  2  Yes.  672. 

2.1  After  an  abatement. 

Application  to  revive  in  a  month,  or  to  dismiss  the  bill  against  the  sur- 
vivinj^  defendant,  publication  having  passed,  denied  uppn  cons^4erat^on. 
Parkmson  v.  Kerridge,  Dick.518. 

S.  AJler  general  demurrer  to  ^ebilL    . 

1«  General  demurrer  put  in,  but  never  argued,  and  no  procee4ilig8'  aHor- 
wards;  the  defendant  cannot  have  the  bill  dismiteed  for  wuiil  of'iMbsecii- 
tion,  as  hp  had  an  equal  power  to  move.     Atioft.'2Ves.^fliW.''  <  -  •  • 

2.  A  defendant  having  Hied  a  general  demurrer  to'a  Wll,  leaiaoot  vMre  to 
dismiss  the  bill  for  want  of  prosecution,  but  should  setf  down  tli^  dcNBoi:'rer 
for  argument.    8iny)6on  v.  Densham,  2  Cox,  377.  '    • 

I  4o  Afler  order  to  amend  neglected, 

A  cause  coming  on  to  be  heard,  stood  over  with  Ijberi^  for  (he  pl^^tiff.to 
amend.  He  did  amend,  hut  did  not  proceed  furtlier.  Defendant  pqj^y  move 
to  dismiss  the  bill  for  want  of  prosecution;  audit  is  npt necessary  to  set 
down  the  cause  again  for  this  purpose.     Mitchell  v.  Lowndes,  2  Cox,  15. 

5.  After  order  to  speed  the  cause, 

1 .  After  an  order  to  speed  the  cause,  tlie  plaintiff  has  a  whole  term  and  i\ 
vacation  before  the  bill  can  be  dismissed.  Mangleman  v.  Prosser,  3  B.  C.  C 
191. 

2.   Bill 
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1  Bill  retained  for  a  twelvemonth^  with  liberty  for  the  plaintiff  to  brtnff  an 
act20o»and  ^*  in  case  the  plaintiff  should  not  try  such  action  within  a  twelve* 
mooth,  then  the  bill  was  to  stand,  dismi^ed  with  costs.*'  The  plaintiff  did 
Do(  try  his  action  within  the  time.  The  bill  is  not  ipso  facto  out  of  court ; 
but  the  defemlant  must  either  set  down  the  cause  for  further  directions,  or 
fflofe  to  dismiss  the  bill.    Stevens  v.  Praed,  2  Cox,  374*. 

6.  Afier  toaiver  qfamtempt  by  accepting  anstoer. 

Though  generally  a  party  cannot  be  heard  until  he  has  cleared  his  con- 
tcnpt,  a  step  taken  by  the  other  party  waives  the  contempt  for  all  purposes 
except  the  right  of  costs  in  the  cause;  not  to  be  obtained  by  process  or  con- 
tempt. Acceptance  of  the  answer,  Uierefore,  a  waiver  of  the  contempt  for 
die  purpose  of  enabling  the  defendant  to  dismiss  the  bill  for  want  or  pro- 
secution.   Andn.  15  Ves.  174« 

7.  Pending  demurrer* 

Demurrer  to  a  bill,  order  (or  dismissing  the  bill  for  want  of  prosecution 
before  the  demurrer  was  disposed  of,  held  irregular.  Done  v.  Allen, 
DicLSS- 

8.  Pending  reference. 

Order  to  dismiss  a  bill  for  want  of  prosecution,  not  of  course  pending  a 
reference  on  motion ;  the  title  alone  being  in  question.  Briscoe  v«  Brett* 
2  Ves.  &  Beam.  377. 

9.  Saved  by  a  referencejbr  scandal* 

Reference  for  scandal  and  impertinence,  is  a  sufficient  proceeding  with 
efcct  to  save  a  bill.    Goodwin  v.  Davis,  1  Price,  373. 

lO.  In  case  of  defsndanJt^ s  bankruptcy* 

PUintiff driven  by  motion  to  dismiss  with  costs  for  want  of  prosecution  to 
an  undertaking  to  speed  the  cause,  notwithstanding  the  bankruptcy  of  the 
defendant ;  and  that  all  the  relief  could  be  had  under  the  commission.  Mon- 
teith  r.  Taylor*  9  Ves.  615. 

11.  Notice  of  motion  Jbr* 

1.  Order,  dismissing  a  bill  for  want  of  prosecution,  afler  three  terms  ex- 
pired without  any  step  taken,  obtained  upon  motion  of  course ;  not  requiring 
■otice.    Dcgraves  v.  Lane,  15  Ves.  291  • 

2.  Order  to  dismiss  the  bill  for  want  of  prosecution,  after  three  terms 
vitlioot  replication,  of  coarse,  without  notice;  and  pending  an  injunction 
8t^fi^  execution.    Naylor  v.  Taylor,  16  Ves.  127. 

3.  Order,  dismissing  the  bill  tor  want  of  prosecution,  after  three  terms 
viliioot  relocation,  m  course,  without  notice ;  and  not  discharged  upon 
ipedal  drdunatances,  except  on  payment  of  costs.  Jackson  v.  Purnall, 
i6Ve8.2(M. 

4b  Notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution,  three  terms 
Itiving  elapsed  after  answer  without  replication,  not  necessary;  nor  the 
ax  em*s  oectificate  on  the  motion,  if  ^produced  to  register,  when  the  order 
iidnsrn  up.     Attorney-general  v.  Finch,  1  Ves.  &  Beam.  368. 

5.  Order  to  dismiss  for  want  of  prosecutTon,  after  the  regular  time  elapsed, 
sod  an  injunction  having  issued  on  the  merits,  not  to  be  discharged- for  ir- 
ngularity,  although  obtained,  upon  motion  by  Uie  defendant,  without  notice. 
Bamam  v.  South  London  Water  Works,  2  Mer.  61.  » 

6.  Notice  not  proper ;  and  the  production  of  the  six  clerks'  certificate  to 
^  register  sufficient  without  producing  it  in  court.  Day  v.  Snee,  3  Ves.  & 
BesuL  170. 

12.  Motion  Jbr^  when  made. 

h  A  defendant  may  move  to  dismiss  a  bill  at  any  time  before  a  rule  to 
produce  witnesses.     Fell  v.  Morris,  1  Cox,  176. 

Q  4  2.  Af. 
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2.  Afler  nqoiddery  a  defendant  cannot  move  to  diwiisa-a^lAl  for  want  of 
pros^f  u^^D.    Tozer  v.  Tozer»  1  Cox,  288. 

'H    •»  18.  Form  of  order  Jbr* 

Order  to  dunmitt  for  want  of  prosecution  reffular,  according  to  die  prac- 
llee  t  -tfiough  the  six  clerks'  certificate  appeared  on  the  fkce  of  the  brder  to 
be  of  a  subsequent  date.    M'Mahon  t.  Sisson,  12  Ves.  465* 

14.  Setting  aride  order  Jar* 

An  order  of  disnussion  set  aside  on  circumstances.  Lingard  v.  Wegg» 
3JX.C-CM5* 

15.  Moiionforf  ho/to  repelled. 

'  >1.  The  ontyanswer  to  the  motion  to  dismiss  a  bill  for  want  of  prosecu- 
tion is  the  nndertaking  to  speed  the  cause.  Special  circumstances  must  be 
Aie  gronkid  of  special  application.    Lyon  ▼.  Dumbel),  11  Ves.  606. 

St.  The  only  answer  to  the  motion  to  dismiss  for  want  of  prosecutSon  is 
tb^  usual  undertaking  to  speed  the  cause.  A  special  ground  must  be  the 
sobject  of  a  special  application.    Bligh  ▼.  >,  IS  Ves.  4f5B. 

3.  Order  to  dismiss  the  bill  for  want  of  ptrosecution  cannot  be  had,  'if  a 
proceeding  has  been  taken,  before  the  motion :  but  if  the  order  has  been 
obtained  irregularly  by  misrepresentation  of  the  plaintifl^  he  shall  pay  the 
costs  of  discharging  it.     Anon.  14  Ves.  492. 

4*  Order  on  a  pe.remptory«  undertaking  to  speed  the  cause  entered  nunc 
f,ro  tunc^  of  course  on  motion,  without  notice  above  two  years  afterwardi« 
Dixon  V.  Shunn,  ISVes^jun.  520. 

5«  Order  to  dismiss  the  bill  for  want  of  proeecutiont  though  regolar  ac- 
cording to  the  present  nracticef  not  requinng  notice,  if  before  r^Uicatjoa> 
nor  the  six  clerks'  certincate  at  the  time  of  making  the  motion^  discharged 
without  costs  upon  the  defendant's  laches.  Browne  ▼.  Dyne,  1  Ves.  &^ 
Bcam.Sie. 

'6.^iU  after  the  usual  motion  to  dismiss  for  want  of  prosecution,  retained 
on^iesnii  of  paying  costsi  &c«  on  application,  within  a  reasonable  time,  not, 
as  formerly^  exparte^  but  special,  on  affidavit  with  notice.  Fuller  v.  WlHis, 
9t¥eft,;&rBetam.  1. 

.  i  9a  'SlMnng  cause  against  dissolving  an  injunction,  is  not  ^uch  a  proceed-^ 
ipgtii^  a  eanse  as  to  prevent  the  bill  bemg  dismissed  for  want  of  prosecution. 
Wartdck,^  £arl  of,  v.  Beaufort,  Duke  o^  1  Cox,  111. 

8.  The  court  will  not  hear  special  cause  against  dismission  qf  a  bill,  ttntess 
notice  of  the  cause  intended  to  be  shewn,  be  previously  given  to  the  plain* 
tif«)   Chpirie  V.  De  Tastet,  l  Price,  949.    :  ..    i  > 

^  9.  An  undertaking  to  speed  a  cause,  sigffed  by  counsel,  and  left  at  the 
register's  office  on  the  same  day  a  motion  to.dismiss  was  made,  held  suffi- 
cient.   Lyndon  V.  Lyndon,  3  Mad.  240. 

-^^''*"   r  16.   Undertaking  to  speed' the cAttse.       '  .   ' 

"f.'Oiie^  defendant  may  obtain  tlie  usual  order  "to  speed  the  causfi,.  by 
motion  to  dismiss  for  want  of  prosecution,  though  the  other  defendant  stands 
out  prodess  of  contempt,  and  it  cannot  be  of  any  use  to  go  to  a  hearing 
without  him.    Anon.  9  Ves.  5 1 2. 

ji„giii|C|K^  9)>^lli^)9dbyHplaintiff9  under,  the  usualiundkertakingto'spebd  his 
C4M%  |HHE>^i)iii'ijt'^  wilhilkaiir,his!ropiication;  andittmnddie^fiil^'dlbcfcar^ed 
with  costs.    Pitt  V.  Watte,  16  Ves.  126.     :  /  )      -i     f  .  . 

i^n  Jtmthc^fUndertaUalg  io  speed  the  cause,  upon  the* motion  toidisniiss  for 
ifa^^  ef.faroaeoutioflc^  the  term.includea  thovaoation^    Findhry'v.  'Wood» 

1  y^.  &  Beam.499.  '        !        ^ 

4.  On  an  undertaking  ^to  speed  the  cause,  on  a  motion  to*  dismiss^  die 
plojotiff .has  only  the  term,,  and  not  thm  vacation  also  to  proceed;    Wilson 

v.,  Ti|¥ymn^  2  Mad.  123. 

17.  Er- 
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!?•  ^'eet  of  an  abatement  up&n  an  order  to  speed  the  cause. 

An  order  was  made,  that  the  plaintiff  should  set  down  his  cause  to  he 
beard  within  a  limited  time,  or  that  the  bill  should  be  dismissed  without 
foithcr  srder.  In  the  mean  time  the  suit  abated  by  the  death  of  a  defen- 
danu  This  abatement  suspends  the  efiects  of  the  former  order.  GregaoMa 
f.  Oswald,  1  Cox,  843. 

2.  Putdng  plaintiff  to  his  election. 
'  \.  Naimre  and  grounds  of  the  matiion for. 

1.  To  put  party  to  election  to  sue  at  law  or  in  equity,  is  motion  of  cduf^. 
Aooo.  1  Yes.  91. 

9.  Order  to  compel  election  to  proceed  at  law  or  in  equity,  of  course ; 
bat,  if  upon  a  false  suggestion,  that  the  suits  are  for  the  same  matter,  dis« 
cbtfged;  aod  that  question,  if  of  an^  difficulty,  referred  to  the  mas^;  and 
aO  proceedings  stayed  in  the  mean  time.    Mills  ▼•  Fry,  3  Ves.  &  Beatfi.  d. 

^  If  answer  is  put  in  and  exceptions  ai'e  taken  to  the  answer,  the  de^* 
fendaot  caooot  move  upon  the  answer,  that  the  plaintiff  may  be  put  ta  his 
dectioo  to  proceed  at  law  or  in  equity.    Browne  v.  PoyntZi  3  Mao.  M. 

12.  Time  of  making  dection. 

1.  After  answer  put  in,  if  the  pluntiff  proceeds  at  law,  the  defendant  may 
oD  on  him  to  elect  in  which  court  he  will  sue.     1  B.  &  B.  1 19. 

1  For  to  proceed  at  law  and  in  equity  for  the  same  demand,  at  the  same 
tine,  would  occasion  a  clashing  of  jurisdiction,  inconsistent  with  the  ends 
ofjuittce.    1B.&B.  liao. 

S.  The  defendant  may,  after  answer,  reouire  the  plaintiff  to  elect  in  which 
court  he  will  sue,  if  he  proceeds  at  law.    Ibid.  319. 

3.  Grounds  and  mode  of  discharging  order  for* 
1.  Applicatioa  to  discharge  an  order  for  the  plaintiff  to  make  his  dectioo, 
vpoathe  ^ound  that  the  matters  for  which  he  was  proceeding  agaimt  the 
(ie&Ddoot  m  this  court  and  at  law,  were  unconnected.    BuUer  ^.  Btitoher, 
Didu658. 

1  Upon  an  order  being  made  on  the  pbintiff  to  elect  whether  he  wfll 
pioccedat  lav  ovin  equity,  aad  a  motion  afterwards  to  discharge  that  order, 
the  court  will,  if  there  are  sufficient  fisusts  before  it,  decide  whetticr  the  party 
OQ^  to  be  put  to  an  dectioo  without  a  reference  to  the  master.  Anon. 
2Msd.9a^ 


X,.^!^ 
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VIL  ptnttUasfi  fxepaxamtp  to,  and  ^  mote  of 

vmnWnf* 

*  ■ 

1.  SvhpasasL  duces  ieeum. 

Uader  a  mbpcena  duces,  tecun^  Uie  party  mar  in  court,  object  to  produce 
the  documents ;  but  if  the  objection  is  overruled,  ^production  will  oe  com- 

. » tnUM,  .'t.u    .ii.>  ..      2.  Commission.  '     . .,. 

2.  To  examine  toitnesses  ^road. 

l.'X»obtain.a>iimiKiiaiiflp<to  eitamiite  witnesses  abr^id^fthers  muii  bean 
<Jaii  iliali  ifcii  taiUfeer  arose  thene,  ot  aiifficient  lo'ifaew  itr  read  out  of  the 
Mrer.    Akers  t.  Chancy,  2  B.  C.  a  ^3.  ' 

t,  la  atdctf  to  obtain  :a  ootpmiafiea  to  exaoMae  ervidenee  abrtNid,  it  iii  suf^ 
&»ai(  to  state  the  name  of  the  ^tacas,  that  his  evidence  is  material,  and 
^  be  is  abroad ;  not  the  points  to  which  he  can  give  evidence.-  Oldham 
*•  Carletoa,  4  B.  C.  C.  88. 

3.  lb  olMdn  a  commission  to  eaiamine  witnesses  abroad,  it  is  pot  ncces- 
^  to  state  the  points  to  which  it  is  intended  to  examine,  or  the  names  of 

the 


234  CHANCERY  PRACTICE.  [Cjuitceby 

the  witnessei.    BougemoDt  v.  the  Rojal  Exchange  AminQce  CompaDv, 
7Ve«.804.. 

4.  A  commission  to  examine  witnesses  abroad,  cannot  be  obtained  without 
an  affidavit  of  materiality,  although  the  suit  is  merely  to  obtain  evidence  to 
support  an  action.    Anon.  1  Anst.  201. 

5.  Where  an  injunction  subsists,  the  court  will  not  ffrant  a  commission 
to  examine  a  witness  in  India,  with<Ait  a  special  affi(&vit  of  materiality. 
Moody  V.  Steele,  2  Anst.  S86« 

6.  In  a  suit  to  obtain  testimony  for  defence  of  a  suit  at  law,  the  court 
will  not  grant  a  commission  to  examine  witnesses  abroad,  unless  on  good 
grounds  wewn,  although  no  injunction  is  moved  for.  Shedden  v.  Baring, 
3  Anst,  880. 

7*  Application  for  a  commission  to  examine  witnesses  in  India,  to  prove 
the  testator's  intention  that  his  wife  should  take  legacies  given  her  by  two 
codicils,  almost  identical  in  their  expressions,  refused,  except  upon  her  oath, 
that  she  believed  such  to  be  the  testator's  intention.  Coote  v.  Coote, 
1B.C.C.448. 

8.  The  sending  out  a  commission  to  be  executed  abroad,  and  receiving  it 
back,  must  be  proved  by  affidavit.    Bourdillon  v.  Adair,  4*  B.  C.  C.  100. 

9.  A  commission  for  the  examination  of  witnesses  abroad  may  issue  before 
answer,  where  the  suit  b  merely  for  a  discovery  and  commission.  Noble  v. 
Garland,  Cooper,  932, 

10.  An  wplicatioo  for  a  conmiission  to  examine  witnesses  abroad,  in  an 
information  for  breach  of  the  navigation  laws ;  and  an  application  for  an 
order  to  restore  a  vessel  seized  for  such  breach ;  cannot  be  blended  in  one 
motion.    Attorney-general  v.  Laragoity,  2  Price,  166. 

11.  Motion  for  a  commission  to  examine  witnesses  abroad,  before  the  time 
for  answering  had  expired,  refused.    Cheminant  v.  De  la  Cour,  1  Mad.  208. 

12.  Commission  to  examine  witnesses  abroad  granted  to  a  defendant,  who 
had  cross-examined,  but  not  examined  in  chief,  under  a  commission  sued  out 
by  the  plainti£    Steward  v.  Steward,  2  Ves.  &  Beam.  116. 

IS.  A  defendant  in  an  information  for  breach  of  the  navigation  laws,  is 
not  entitled  to  a  commission  to  examine  witnesses  abroad,  or  motion  made 
to  the  court  of  exchequer  under  the  13th  and  Hth  Charles  2.»  pending  the 
progress  of  the  proceedings  under  the  information.  Attorney-general  ▼• 
jLaragoity,  2  Price,  166* 

14.  On  a  commission  to  examine  witnesses  in  India  not  being  relumed 
in  two  years,  the  court  will  dissolve  the  injunction.  Penney  v.  Edgar, 
1  Anst.  276. 

15.  Order  for  a  commission  to  examine  witnesses  abroad,  retumaUe  with- 
out delay,  pending  an  injunction  against  an  action,  without  paying  the  money 
into  court.    Cock  v.  Donovan,  3  Ves.  &  Beam.  76. 

16.  A  married  woman  living  in  America,  being  entitled  to  a  legacy,  a 
commission  to  examine  her  would  have  been  directed :  but  as  she  had  been 
examined  under  a  commission  issued  by  the  American  government,  that  was 
considered  sufficient.    Campbell  v.  French,  S  Ves.  321. 

17.  Vide  infra,  (5)  6. 

2.  To  examine  •ooUfiessest  de  bene  esse,  Sfc,  and  examination  thereon.' 

(Vide  infra  5.) 

1.  Distinction  between  examination  de  bene  es$e,  and  perpetuating  teali- 
taiony.   1  Ves.  &  Beam.  139. 

2.  Matters  of  importance  in  the  cause  lying  within  the  knowledge  of  one 
person^  he  may  be  examined  de  bene  esse.    Pearson  v.  Ward,  Dick.  648. 

3.  Examination  de  bene  esse,  where  the  witness  is  above  the  age  of  seventy^ 
or  is  the  only  witness  to  a  particular  fact ;  refused  upon  amdavit  of  tlic 
agent  to  his  information  from  the  witness  tliat  he  can  prove  the  fact,  and  be- 
lief that  no  other  person  can  prove  it.    Rowc  v.  — ,  13  Ves.  261. 

4.    It 
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i  It  is  a  ground  for  examiiimg  a  witness  de  bpte  MsUf  that  he  is  the  only 
wiUKM  to  Mine  material  facts  in  the  court,  although  he  be  neither  aged  nor 
infirm.  But  the  affidavit  should  state  the  particular  points  to  which  hia 
evidence  is  meant  to  apply.    Pearson  ▼•  Ward,  1  Cox,  177. 

5.  Witness  examined  de  bene  esse  upon  the  sole  ground  of  his  beinff  the 
ooh^  person  in  whose  knowledge  a  material  fact  was.     Brydges  v.  Hatchi  . 
lCox,423, 

6.  Motion  that  a  witoesa  be  examined  de  bene  esse,  on  affidavit  that  he  was 
the  oolj  witness  to  a  material  fact,  though  no  age  was  sworn  to.  Hankin  v. 
Middleditch,  2  B.  C.  C.  641. 

7.  Witness  may  be  examined  de  bene  esse  being  the  only  person  that  kne^ 
iheftcts,  without  stating  the  age.    Lord  Cholmondeiey  v.  Earl  of  Oxford, 

iB.C.C.  157. 

8.  Examination  of  persons  going  abroad  de  bene  esse.  See  Dicker  v^ 
Pmrer,  Dick.  112. 

9.  Witness  examined  de  bene  esse^  on  affidavit  that  he  was  going  to  Scot-^ 
land.   Bolts  ▼.  Vtf  elst,  Dick.  454. 

1(X  Witness  going  to  i>ea  examined  de  bene  esse^  in  order  to  use  his  evi- 
dence at  law  t  notice  of  trial  being  given,  and  the  witness  not  being  returned/ 
biidepesitioRS  ordered  to  be  published.    Webster  v.  Pawson,  Dick.  540. 

1).  Upon  a  question  of  legitimacy,  depending  upon  a  chain  of  distinct 
orcmnstsnces,  in  the  knowledge  of  different  individuals,  and  the  defendant, 
ai  isftnt,  kept  out  of  the  way,  an  examination  de  bene  esse  would  have  been 
granted;  though  not  wiUiin  any  of  the  three  cases,  viz.  witnesses  of  the  a^ 
of  leveaty ;  or  quitting  the  kingdom ;  or  a  fact  depending  on  a  single  wit^ 
oess.  But  a  proposal  to  have  the  infant  brought  mto  court*  and  ue  six* 
defk  ssiKned  as  guardian  to  put  in  his  answer,  was  adopted.  Shelly  v. 
— ,  1»  Ves.  BS. 

\%  Witness  having  been  examined  on  his  going  to  the  West  Indies,  and 
bdnf  afterwards  in  Ireland,  held  that  he  must  be  examined  in  chief.  Birt 
t^Vflate,  Dick.  473. 

18.  Witness  examined  de  bene  esse  afterwards  becoming  interested^  Brown 
T.  Greenly,  D!ck.  504. 

li.  A  witneaa  having  been  examined  de  bene  esse^  on  a  comnussion  of  ex 
fukf  and  dyiBff  before  he  was  examined  in  chief,  and  the  commission  being 
^  what  waa  done  thereupon.    Jones  v.  Donithorne,  Dick.  S52.    • 

15.  A  sQ^gwtion  that  if  certain  persons  should  die,  their  death  would  be 
verf  pitjodical  to  the  plaintiff *s  title,  commission  issued  to  examine  theniv 
altbougfa  the  defendant  had  not  answered.  Bagnold  v.  Green,  Dick.  2*; 
Giiey48b 

1&  The  eomrt  will  grant  a  commission  to  examine  a  witness  who  ia  in 
^  country,  on  an  affidavit  of  his  being  under  a  necessity  of  going  abroad 
More  the  day  when  the  cause  will  be  tried,  and  allAiougfa  the  cause  be  not 
ttinoe,  and  the  answer  has  not  come  in.    Delins  v.  Rougemont  and  others, 

lFriet«,449« 

17.  Order,  after  verdict  upon  an  issue,  to  examine  de  bene  esse  a  wkocss 
dbove  seventy  ;  suggesting  an  intention  to  move  for  a  new  trial.  Anotay- 
wws,  6  Ves.  573. 

18.  Order  to  read  on  a  trial  directed  at  law,  depositions  of  witnesses, 
JToved,  by  affidavit,  from  age  and  infirmity  incapable  of  attending  without 
<rat  mlger  of  death,  with  liberty  to  examine  them  on  interrogatories,  and 
^  depositions  of  such  other  persons  as  should  be  proved  at  the  trial  to  be 
dead,  or  unable  to  attend :  such  order,  whether  to  be  made  in  equity,  or 
left  to  the  judge  at  law,  depending  on  sound  discretion.  Corbett  v.  Corbett, 
1  Ves.  &  Beam.  335. 

19.  Witnesses  having  been  examined  de  bene  esse^  with  the  view  to  a 
^  at  law,  the  examination  of  another  witness  is  not  permitted  witliout 

strong 
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strong  dreimitttuices »  as  upon  a  second  ejectment  brought  after  yerdict  for 
the  defendant,  the  examination  of  a  witness,  prodooed  at  the  triri,  who  had 
not  been  examined  under  a  bill  to  pernetuate  testimonj,  was  petiritced ;  not 
as  to  other  witnesses.    Palmer  ▼•  Lord  Aylesbaijr,  15  Ves*  £99* 

20.  After  answer  defimdant.may  examine  witnesses  de  bem  emt*  Williams 
V.  Williams,  Dick.  92. 

9U  Motion  to  examme  witncases  de  bene  eme,  except  in  certain  caaes,  aa 
upon  the  ground  of  age»  requirss  notice.  The  aftdavit  must  be  «ilher,  that 
the  witness  is  of  the  age  of  seven^;  or  the  onljr  witness  to  the  partkvlar 
fadlftoiv  if  upon  the  ground  of  health  in  a  dangerous  state.  Bellamy  v. 
Jones,  8  Ves.  SI*  , 

22.  Witness  being  proved  unable  to  attend  a  trial,  ancillary  to  a  suit  in 
equity,  the  depositions  may  be  read  without  an  order ;  but  not  without  pro» 
ducing  the  bill,  answer,  and  all  proceedings.    1  Ves.  it  Beam.  SS6. 

2d.  A  deposition  de  bene  esse  having  been  read  at  the  hearing  of  a  cause* 
it  is  of  course,  if  any  issue  is  directed,  to  order  it  to  be  reaid  on  the  trial, 
notwithstanding  an  irregularity  in  the  examraation,  which  might  have  been 
elfeet«ally  objected  at  the  heairing :  whether  the  couit  will  suppress  a  depo- 
sition  taken  before  oommissioners,  of  whom  one  is  attorney  m  a  cause  hk 
Scotland  between  the  same  parties,  on  the  same  question,  jtuere.  E^pstte 
Gordon,  Bwanst.  166^ 

.  24>.  Order,  that  depositions  shall  be  read  at  the  trial  of  an  issue ;  if  the 
witness  shall  be  then  dead ;  orproved  to  be  in  sodi  a  state  of  health  ^  pot 
to  be  capable  of  attending.  Without  such  order,  to  make  tbe  dqHMitiioi^ 
evidence  at  law,  the  whole  record  must  be  read.  Palmer  v«  Losd'Ayile4>ui7^ 
16  Ves.  176. 

25.  An  ^>plication  to  read  the  deposition  of  a  witness  on  the  trial. of  an 
issue  at  law,  directed  by  the  court  of  chancery,  on  the  groubd  of  tm  witness 
being  so  aged  and  infirm  as  to  be  unable  to  atteiid  in  ^rsoti,  mttst'be  made 
to  die  jud^  at  the  trial,  and  not  to  the  court  which  directs  thie  teoe.'  iTones 
r.  Jonesi  1  Cok,  184. 

96*  A  witness  had  been  examined  de  bene  esse^  and  lived  eigttte^  mdkrtha 
after  the  answers ;  the  depositions  had  been  published,  the  defeafdai^  con- 
senting; Ms  honor  refusM  to  suppress  the  deposttioos^  but  lord  .dttulcel* 
lor  inclined  to  think  they  ought  not  to  be  read.-'  IfisybaiA  ▼.  BrDOks^ 
1  B.  C.  C*  84. 

27*  Depositions  de  bene  esse  having  been  taken  upon  an  order  pbtained 
without  notice  to  the  defendants,  suppressed.  Lovedon  v.  Lord  Milfi^f 
4B.C.C.540*  > 

28.  A  witness  was  examined  at  the  trial  of  ^n  ejsotmept^  •  new  c^ecjtiiiea^ 
being  brought,  she  was  examined  to  perpetuate  die  testimony  upon  the 
same  interroffatories  as  those  upon  whicn  the  former  witnesses  had  been  ex- 
aminedi  tMhei  testimony  was  ordered  to  be  pi^irp^tbtited.  3\itiied<'Vhw» 
man,  Dick.  888.  w  ^^  r  ;  (J  no  *  v^ 

S»  To  examine  befinre  iht  maeier  wiineis  ^tuimined  in  the  anise. 
Witness  examined  before  hearing,  not  to  be  eiamined  on  a  commisaion 
wit^0MI:ar4tr.. .  YaughaisTf  Uofi,  IB^&C^M8k4Ii   •)  ^jh  ^^uu  oJ  io^ 

i.  Tofah^  examinqium  before  the  ikAden '  *   '        I> 'ic^'i:  ' 

A  commission  for  the  examination  of  witnesaes  to  falsify  an  examination 
of  te  pmf^kH^  amiMter,  cai^tiotbe  !iM  wifeotft^ift^  tiitotf  t^WfltW  frbm 
the  master  of  the  necessity  for  sudi  a  eotbiniMfetir  'Bte^oftM^.'>BdtMiey» 

•  •  |»    •' ,  ;  V  >  Vew chmmission:  '^ .  .  \  .".  :.\...',f.V>'!'/V; 

1.  'New  ^ommUsipiv    Mioeye  x*  Row^,  Jpidu  iS ;  Lord  Caventr ¥  y,  !L#dy' 
Cdyentry,  Ibid.  25,  .  .     ,     ^ 

2.'  Con- 


/• 
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2.  ConuDintonen  upon  one  side  do  not  attend :  in  order  to  liare  a  new 
imiBWifun,  file  afldavite  moat  attite  that  the  party  or  his  agents  have  not 
len  the  depo«tiona  upon  the  other  side*    Geast  v.  Barber,  2  B.  C.  C.  1. 

5.  CommiiBoaerg  havmg  made  difiierenit  returns,  a  new  commHsion  issued. 
CoibeC  T.  Davenant,  3  B.  C.  C.  203. 

i.  A  second  commission  granted  on  special  drcumstances.  Tiufaotv.— , 

8Va.815- 

5.  A  bffi  to  perpetuate  testimony  of  a  modus,  being  amended  by  adding 
m  iMuiaisI  party,  after  die  commisrion  executed,  bot  before  publication,  a 
oar  coBBnissioD  was  granted*    Btddeford  v.  Partridge,  S  Anst.  646«    ' 

%,  CoBimission  to  examine  wilneasea  in  an  enemy'a  country.  CduH  9. 
Sfaqilierd,  IS  Ves.  9S5.  -^ 

6«  Amendment  of  UUe* 

Hie  depositions  of  witnesses  taken  under  a  conunisnon,  the  title  pf  wtiicb 
VM  nvatsken,  ordered  to  stand ;  and  the  mistake  to  be  set  right*  Robert  v. 
MDIechsmp,  Dick.  22. 

7.  B]^  toham  sued  out.         \ 

The  plaintiff  is  first  entitled  to  sue  out  a  commission  to  examine  witaesses, 
ttd  if  the  defiendant  hath  an  opportunity  to  examine  his  witneaies»  and  d6th 
DOC,  he  is  not  entitled  to  a  new  commission;  but  if  the  plaintiff  ncf^tto^ve 
sot  ft  CQounisaion,  the  defendant  may.    Bamsley  v.  Powel,  Didu  T9S. 

8.  Time  of  obtaining. 

Letre  pftn  to  a  plaintiff  on  a  bill  to  perpetuate  the  testimony  of  witnesses, 
to  n^dot  a  commission  to  examine  witnesses,  though  no  answer  were  come 
ia.  CdJsenyr.  Athill,  IMck.d55. 

9.  Notice,  qf  executing f  to  tohomgioen. 

1.  b  the  course  of  proceedings  on  a  bill  of  interpleader,  a  codunisqion 
Med  an  the  jyurt  of,  one  defendant  for  the  examination  of  witnesses,  of 
■Udi  notice  was  giren  to  the  ^aintiff,  but  not  to  the  other  defendant* 
TVi  practice,  thought  it  may  be  inconvenient,  is  not  irregular.  Biym^  i^, 
BadiawH  1  Cox,  ^25.   .  w 

1  Ginog  noticeipf  the  execution  of  a  commission  to  examine  witomsas  to 
thepUntiff  in  an  interpleadinjz  bill,  and  not  to  the  defendant,  beld  40rl>e 
poa^  ,Piinrannipiiy*  CynpbeSj|Dick>64^*  vi 

10.  Time  qf  executing.  '  -^  - 

1.  Cbutaissioii  executed  tm  ih^  day  it  was  returnable.    Moretoii  v.'  Af dre- 

2.  Coonnisaion  to  examine  to  credit,  should  be  executed  before'  ileiriie  i 
CMp^Mto'tir  tftat  ghmhdL    White  V:  FVissell.lVes;  &  Beam.  151.^^    ^ 


...  11.  Executioh  of.  the  act  qfthe  court.  .     .    .  « 

liie  #x^p^on  ef  i^^c^Mmmipsipa  in  a  cause.is  the  act  of  4h^.^ui1k,>iMlr 
^  en  by  Its  ministers.    6  Ves.  SO.  r  -  ^  mU  «nf;ni 


:>tjjti">  *5'\  T<%  t  V'.%.*^9f  t<0pUniS81OH^$i    -  ,    '{^t   /.'■  »'>x  .r 

'••ff'fnoD  b  no  ;;>.'iKnfJ»  iWefljfasr*8^i4ato««<-        -     !' .•^x3  £:f.jnt»7/ 
Not  to  consider  theiflsa«fc»  dgeAts  for  'the  |^rties*li^  trhbm  1ilit^y>iif>&4Mv 
iBBatod.    11  Ves*-,|5Q«    ^\  .r  .  -   •   .  vv^-m  ^x    ; 

nil  I,. .      V,   .  *r  - '     ,  ,'..?•.  ^*^  digibkas.  -^  ,   .  ,  .  '{  n<M-^(n?nA'>  /. 
\.  Dtfywuiimisraapprwedr  k^fin^Be  plaip^'s  ^sqlioij^^,  ym^^!P^ifi(i  M^) 
consassifoerf,. .  Selwyn's  c^ase, DmJu ^^^. .    ;._  ,,.  .,;»  lo  lOraun  ytU 

2.  Depoaitions  before  publication  suppressed ;  being  taken  hv^^opfie^'i 
aoaers ready  prepared;  the  witness,  being  agen^  in  the  cause ;  and  the  mode 
in  which  the  court  receives  the  infarmation,  whether:  from  the  ppnunjj^mnen, 
orotherwke, is  not  matetial.  iTi^etmaihissioiler  diirected  to  |>rocee4  for  the  pur^ 
pose  only  of  re-examining  that  witness;  substituting  another  Cotnmisslooe!' lor 

one. 
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one,  who  haying  refused  to  qualify,  was  not  permitted  to  be  present  at 
the  examination.  This  order  not  to  prevent  the  courts  opening  the  deposi- 
tions, if  a  case  of  necessity  should  arise ;  as,  if  the  witnesses  could  not  be 
again  examined.    Shaw  v.  Lindsey,  15  Yes.  362. 

S.  Their  discretion  over  examination. 

Discretion  of  commissioners,  taking  depositions,  not  to  examine  each  wit- 
ness to  all  the  interrogatories,  and  to  reject  what  is  not  evidence.  Wliite- 
locke  V.  Baker,  13  Yes.  511. 

4t.  Confirmation  of  their  certificate. 

Commissioners  certificate  to  be  confirmed  as  a  report.  Keeling  v.  Cart- 
wright,  Dick.  401. 

5.  Clerk  of, 

1.  Depositions  suppressed,  because  the  clerk  of  the  plaintiiTs  solicitor  sat 
as  clerk  to  the  commissioners.    Newton  v.  Foot,  Dick.  793. 

2.  Depositions  suppressed ;  the  commissioners  having  employed  the  clerk 
of  one  of  the  parties  as  their  clerk.     15  Yes.  380. 

6.  Attendance  of  toitnesses, 

1.  Commissioners'  summons  for  witnesses  to  attend  and  be  examined,  not 
sufficient ;  they  must  be  served  with  a  subpoena,   Wardel  v.  Dent,  Dick.  334. 

2.  Witness  ordered  to  attend  and  be  sworn  and  examined  in  four  days. 
Osman  v.  Fitzroy,  Dick.  60. 

3.  A  person  having  attended  tmder  a  subpoena  as  a  witness,  but  refusing  to 
be  sworn,  ordered  to  attend  to  be  examined,  or  stand  committed.  Hennegal 
v.  Evance,  12  Yes.  201. 

4f.  Examination  of  witnesses. 
1.  Number  of  niinesses. 

1.  Proof  of  constructive  notice  by  one  witness  not  sufficient  agtfnst  a  po- 
sitive denial  of  notice  by  the  answer.    Howorth  v.  Deem,  1  Eden,  851* 

2.  Plaintiff  cannot  have  a  decree  on  the  testimony  of  one  witness,  contra- 
dicted by  the  answer  of  one  defendant.     2  Yes.  244. 

3.  A  single  witness  cannot  prevail  against  a  positive  denial  by  the  answer. 
Lord  Cranstown  v.  Johnston,  3  Yes.  270. 

4.  In  equity,  against  the  answer  there  can  be  no  decree  u()on  the  testi- 
mony of  a  single  witness,  unless  supported  by  special  circumstances. 
6  Yes.  40- 

5.  A  single  witness,  not  corroborated,  not  sufficient  against  positive  de- 
nial by  the  answer.    Cooke  v.  Clay  worth,  18  Yes.  jun.  12. 

6.  A  single  witness  cannot  prevail  against  the  answer,  unless  confirmed  by 
circumstances.     Savage  v.  Brocksopp,  Ibid.  335. 

7«  Rule  of  evidence  in  equity,  that,  if  there  is  nothing  more  than  the  po- 
sitive, unqualified  assertion  of  one  witness,  and  a  positive  denial  by  the  de- 
fendant, the  plaint! flf  shall  not  have  a  decree.  Exception  t6  that  rule  upon 
circumstances,  giving  greater  credit  to  die  witness.    9  Yes.  283. 

8.  No  decree  upon  the  evidence  of  a  sinsle  witness  aeainst  the  answer, 
unless  tlie  answer  is  not  positive,  or  the  witness  is  confirmed  by  circum* 
stances.     12  Yes.  80. 

9.  The  parol  evidence  of  one  witness,  unsupported  by  other  circumstances, 
i  i'  not  sufficient  to  found  a  decree.     1  6.  &  B.  234. 

10.  There  beias  but  one  witness  against  an  answer,  the  court  directed  an 
issue.     Pemby  v.  Matthew,  Dick.  550. 

11.  Evidence  of  one  witness,  corroborated  by  circumstances,  admissible 
against  the  facts  sworn  in  the  defendant's  answer,  and  sufficient  to  found  a 
decree.     Pember  v.  Mathers,  1  B.  C.  C.  52. 

12.  One  witness,  with  corroborating  circumstances,  admitted  against  an 
answer,     piddulph  v.  St.  John,  2  Sch.  &  Lef.  532. 

13.  Spc- 
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IS.  Specific  perfonnince  of  a  parol  agreement  to  grant  a  lease,  decreed 
OQ  the  testimony  of  one  witness,  confinned  by  circumstances,  against  the 
dcnttl  in  the  answers  after  part*perfonnance  by  delivery  of  possession. 
Morpliett  ▼«  Jones,  Swanst.  172. 

14.  Decree  upon  the  evidence  of  a  single  witness  a^nst  the  positive  con- 
trsdiction  of  the  answer,  containing  circumstances  giving  greater  credit  to 
die  deposition :  the  defendant  declining  an  issue.    East  India  Company  v. 

Donsld,  11  Ves.275. 

15.  It  is  not  considered  as  a  species  of  impertinence,  that  many  witnesses 
sre  examined  as  to  the  same  fact,  provided  ttiefact  be  material ;.  but  if  it  be 
admitted  by  the  answer,  and  therefore  not  in  issue  in  the  cause,  any  depo- 
iidoDs  to  thia  point  would  be  deemed  impertinent.  Vaughan  v.  Lloyd,  1 
Csx,  313. 

2.  Parties  to  stiit. 

I.  Order  to  examine  a  party  savins  just  exceptions,  of  course  on  the 
sunestion  of  no  interest;  refused  where  an  interest  appeared.  Anon. 
18  Yes.  jon.  517. 

8.  An  iaane  directed ;  lib«ty  for  each  party  to  examine  the  other  refused* 
vithont  consent.    Howard  v.  Braithwaite,  1  Yes.  &  Beam.  874. 

3.  By  the  order  directing  a  party  to  be  examined  as  a  witness  on  the  trial 
sf  aniasoe,  no  objection  is  waived,  except  that  which  arises  from  his  being 
ft  parcv  in  the  cause.    Rogerson  v.  Whittmgton,  Swanst.  39. 

4.  Party  discharged,  as  well  as  charged,  by  his  own  examination.  Blount 
r.Bomw,  1  Yes.  546. 

5.  Order  on  motion  of  defendant  for  examination  of  plaintiff,  saving  just 
exceptions ;  the  plaintiff  consenting  to  be  examined.  vValker  v.  Wingfield, 
15  Yes.  178- 

6.  A  creditor  who  proves  before  the  master  against  the  estate  of  an  intes- 
tate, cannot  exhibit  interrogatories  to  the  plaintiff,  to  discover  the  balance 
between  him  and  the  estate.    Bowen  v.  Webb,  2  Anst.  S61. 

7.  An  order  to  examine  a  defendant  as  a  witness,  saving  just  exceptions, 
b  sn  order  of  course,  and  cannot  be  discharged  upon  a  suggestion,  that  the 
defendant  by  his  answer  appears  to  have  an  interest.  The  objection  must  be 
reserved  until  the  deposition  be  offered  to  be  read  in  evidence.  Lee  v.  At- 
kioson,  2  Cox,  413. 

3.  As  to  reading  defendant's  examination  in  evidence.  Blount  v.  Burrow, 
4B.'C.C.  72. 

9.  The  depositions  of  a  defendant  without  service  of  the  order  for  liberty 
•a  to  do,  (»nnot  be  read ;  being  a  surprise  oh  the  other  party.  Mulvany  v. 
DiQon,  1  B.&B.  413. 

10.  A  defendant,  after  he  has  been  examined  before  the  master  upon  tlie 
^i^mpXj  may  be  examined  upon  new  interrogatories  without  an  order.  Cor- 
aMh  V.  Acstion,  Dick.  149. 

II.  Order  for  the  examination  of  a  defendant  upon  interrogatories  who 
had  been  examined,  and  cross-examined ;  restrained  to  such  of  the  points 
IB  the  cause  to  which  she  had  not  been  examined,  as  the  master  should 
think  reasonable.     Purcell  v.  M'Namara,  17  Ves.  jun.  434. 

12.  Defendant  examined  as  a  witness :  bill  dismissed  as  to  him  with  costs. 
WtjmauMh  v.  Boyer,  1  Ves.  418. 

13.  Order  by  one  defendant  to  examine  another,  not  of  course  after,  as 
befive  a  decree.  In  a  special  case,  to  ascertain  which  trustee  actually  re- 
ceived money,  all  having  signed  the  receipt,  the  court  refused  to  discharge 
the  order,  made  two  years  before ;  but  required  the  examination  without  de- 
Itv.    Franklyn  v,  Colqohoun,  16  Ves.  218. 

14.  Ground  of  permitting  defendant  to  be  examined  for  a  co-defendant, 
thaU  the  plaintiff  might  unite  distinct  claims  with  the  view  of  depriving  the 
parties  of  each  other's  evidence.    2  Ves.  &  Beam.  405. 

15.  Ground 
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15.  Ground  of  the  practice,  requiring  for  the  examiiiationof  a  defendant 
by  a  conlefendant,  general  allegation  of  no  interest,  or  none  in  the  matters 
in  question  in  the  cause,  that  though  he  may  have  no  direct  interest  in  the 
subject  of  examination,  he  may  in  the  result  have  an  interest  in  that  subject, 
the  eflbct  perhaps  of  that  examination.    2  Ves.  St  Beam.  405. 

16.  Order  for  examining  a  defendant  by  a  co«defendant,  on  the  all^atiim 
of  no  interest  in  the  matter^  to  be  examined  to :  that  being  the  true  con- 
struction of  the  general  form,  that  he  b  not  mterested,  or  not  in  the  matters 
in  question  in  the  cause ;  and  any  objection  to  his  evidence  must  be  tidcen  at 
the  hearing.    Murray  v.  Shad  well.  Ibid.  401  • 

^  S.  Attesting  witnets, 

!•  A  witness  to  a  deed  must  not  only  prove  his  own  attestation,  but  also 
the  executtoo  of  the  deed  by  the  person  executing  the  deed.  Hill  v.  Unett, 
S  Mad.  87a 

2.  A^  witness  to  a  deed  must  state  the  circumstances  of  the  execution : 
the  sealing  and  delivery.  In  this  case  an  objection,  that  he  had  stated  merely 
that'  he  was  present  at  the  execution,  and  was  a  subscribing  witness  when 
the  ptttv  executed  and  signed,  did  not  prevail,  upon  the  circumstances : 
especially  as  the  execution  was  not  put  in  issue.  Burrowes  v.  Lock, 
10  Yes.  470. 

S.  A  subscribing  witness  was  ordered  to  make  affidavit  of  the  execution 
of  an  instrument  attested  by  her,  or  show  cause  to  the  court  why  she  riiould 
not.    Weston  v.  Faulkner,  1  Price,  SOB. 

4.  Liberty  given  to  exhibit  an  interrogatory,  to  prove  the  hand-writing  of 
a  deceased  party,  who  executed  a  deckration  of  trust ;  and  the  hwid- 
writing  of  the  subscribmg  witnesses,  one  being  dead,  and  the  other  living 
in  Scothmd.    Banks  v.  Farquharson,  Dick.  167* 

4*  Mode  qf  examination. 

1.  Object  of  taking  evidence  in  secret  to  prevent  attempts  to  support  de- 
fective eridence  already  given;  but  farther  inquiry,  when  necessary,  not 
relbsed.    18  Ves.  jun.  443. 

2.  DcnMwition  suppressed,  and  a  re-examination  directed ;  the  deposition 
beings  taken  from  the  witness,  using  during  the  ex^unination  full  minutes  in 
writing,  which  she  stated  to  have  been  originally  her  own,  put  into  metliod  by 
the  attorney*  and  so  copied  with  some  corrections  by  herself.     15  Ves.  3S2* 

5.  Witness  cannot  give  as  his  evidence  answers  in  writing  prepared  before 
his  examination :  nor  is  any  suggestion  to  him  by  the  attorney-general,  or 
any  other  person,  during  the  examination,  permitted ;  and  in  equity, 
whenever  any  sudi  fact  is  disclosed,  the  deposition  will  be  suppressed. 
15  Ves.  S81. 

5.  Vivd  voce. 

1.  Power  of  the  court  of  chancery  to  examine  \nvd  voce.  Turner  v.Bur- 
leigfa,  17  Ves.  jun.  S54. 

§.  The  competency  of  chancery  in  examining  vivS  voce,  allowed  at  law  to 
ground  a  prosecution  for  perjury.     Moore  v.  Avlet,  Dick.  641. 

S.  Examination  vio6  voce  afler  publication.  Hammond  v.  ,  Dick.  50. 

4.  A  master  is  at  liberty,  under  the  usual  order,  to  examine  parties  viod 
ffoce,  after  he  has  examined  them  on  interrogatories,  if  not  satisfied  with  the 
former  examination.    Ex  parte  Saunderson,  2  Gox,  196« 

6.  Time  of  examination. 
UjMsi  amotion  for  a  commission  to  take  defendant's  examination,  the  time 
is  len  to  the  master,  not  limited  by  the  order.    Harby  v.  Emmett,  5  Ves.  683. 

7«  Se/bret»hom. 
1.  The  examiners  of  the  court  of  exchequer  have  no  authority  to  examine 
witnesses  at  a  greater  distance  from  London  than  ten  miles,  unless  by  con- 
sent ; 
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sent ;  and  such  consent  must  be  expresis.  They  may  examine  witnesses 
brooght  up  to  town  from  any  part  of  the  kingdom.  Sed  qtuerCf  whether 
a  n^potna  h'es  to  bring  the  witnesses,  to  London.  Ivatt  v.  Ward,  2  Price,  81. 
2.  After  a  decree  the  mas^r  may  examine  witnesses;  but  ought  not  to  do  so 
by  his  clerk ;  the  same  suhpcena  issues  as  to  bring  them  before  the  ^examiner ; 
▼hic&  is  the  same  as  a  smpoena  to  answer,  but  the  label  expresses  the  pur- 
pose ;  upon  an  examination  in  the  country,  the  body  of  the  wnt  expresses  tl^kt 
it  is  to  testify.     Parkinson  v.  Ingram,  3  Ves.  603. 

8.  Peer,  > 

Examination  of  a  peer.    Meers  v*  Lord  Stourton,  Dick.  2  L 

9.  Foreigner* ^ 

1.  The  course  where  a  witness  does  not  understand  Englirii.  Smith  r. 
KiApatrick,  Dick.  103. 

2.  Thd  examination  of  witnesses,  being  foreigners,  must  be  Sn  English, 
a&d  the  interrogatories  and  their  answer  translated  by  sworn  interpreters.' 
Lord  Belmore  v.  Anderson,  4?  B.  C.C.  90.  *  ' 

S.  Under  a  commission  for  the  examination  of  French  witnesses;  who 
eooM  not  speak  English,  the  depositions  are  not  to  be  taken  in  French,  but 
most  be  turned  by  the  interpreter  into  English,  and  be  so  taken  down  and  re* 
toracd.    Ibid.  2  Cox,  288. 

10.  Interrogatories —  to  executor  under  decree  to  account. 

The  examination  of  an  executor  under  the  usual  decree  for  an  account, 
oHgbl  to  contain  an  interrogatory,  whether  he  is  indebted  to  the  testator : 
the  debt  from  himself  being  assets.  Liberty  was  therefore  given  upon  the 
tuggestion  of  co-defendants,  legatees,  without  affidavit,  to  exhibit  an  inter-, 
rogatory  for  that  purpose :  not  to  go  into  an  account ;  which  must  be  the 
subject  of  a  distinct  bill.    Simmons  v.  Guttridge,  13  Ves.  262. 

11.  Interrogatories  —  nevo>    (Vide  infra,  22.) 

1.  New  interrogatories  after  some  witnesses  had  been,  examined,  .pubiifCp 
atioa  not  Jiiaying  passed,  held  regular.    Hay  ward  y.  CoUey,  Dick.  43. . ;   \ 

%  Plaintiff  examined  defendsmt  on  interrogatories  before  the  master,  pur--, 
ioant  to  the  decree.    He  shall  not  exhibit  new  interrogatories  but  on  special 
ipplicatitn.     Bromly  v.  Child,  Dick.  128. 

5.  After  defendant's  examination  on  interrogatories,  and  motion  fo^  pay- 
ment into  court  on  that  examination,  plaintiff  permitted  to  file  further  inter*^ 
rogatories.    Hatch  v.  ^ ,  19  Ves.  116. 

I.  An  interrogatory  being  suppressed  as  leading,  the  court  on  the  circum- 
Rances  of  the  case,  gave  leave  to  exhibit  a  fresh  interrogatory.  Menthili  v. 
Pajne,  3  Anst.  923. 

12.  Interrogatories  —  custodt/. 

Carrier  ordered  to  deliver  exhibits  which  had  been  examined  to^  under  a 
caouaission  fyr  the  examination  of  witnesses  in  the  country.  Elliot  v«  Wil- 
JiaiBs,  Dick!  325.  i 

iS.  Interrogattnw — to  falsify  examination  pro  intereiM  aw..  • 

Interrogatories  exhibited  of  course  to  falsify  an  examination  pro  intere^e 
«w.   Itowfey^. Ridley,  2 B. C.C.I 5. 

14.  Interrogatories  —  on  a  reference  to  master.' 

Where  parties  go  before  a  master  on  a  reference,  he  must  receive  inter- 
rogatories from*  both,  though  one  may  not  have  "gone  into  p>NMif«^M^rl. 
Hooghv.Waiiatiw,  S  B; C.U.I 90.  #  < 

15.  Interrogatories  —  suppression  oft  token  impertinent. 
Impertinent  interrogatories  suppressed,    1  Ves.  400.  *        '' 

Vol.  vol  R  16. 
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16*  Interrogatariei  -^tending  to  criminate* 

1 .  Witn^MM  are  not  compelled  to  answer  interrogatories,  having  a  direct 
tendency  to  subject  them  to  penalties,  Ac.  or  having  such  a  connection  with 
them  as  to  form  a  step  towards  it.  The  question  should  not  be  made  upon 
exception  to  the  master's  certificate,  diat  he  had  allowed  the  interroga- 
tories, but  if  the  witness  takes  the  objection  to  the  certificate,  whether  ue 
examination  is  or  is  not  sufficient.    Paxton  v.  Douglas,  1 6  Ves.  239. 

'  2.  Relaxation  of  the  old  practice,  for  the  court  to  inform  a  witness  that  he 
was  not  bound  to  answer.    16  Ves.  242. 

S.  The  true  tests  as  to  whether  questions  are  to  be  answered  or  not,  are 
—  1.  whether  the  answers  might  lead  to  the  crimination  of  the  defendant,  — 
2.  and  whether  they  are  relevant,  and  may  be  material  to  the  plaintiff's 
case.    Mantv.  Scott,  S  Price,  477. 

17.  Interrogatories  ^^  settled  hy  master. 

1.  In  all  cases  where  personal  interrogatories  for  examinations  before  the 
mastet  are  exhibited,  such  interrogatories  shall  be  settled  and  approved  by 
the  master,  if  the  party  to  be  examined  shall  require  the  same.  Sch.  & 
Lef.  178. 

2*  Interrogatories  for  examination  of  a  party,  settled  by  the  master. 
Parcell  y.  M'Namara,  17  Ves.  jun.  434. 

18.  Demurrer  hy  ^witness* 

1.  A  witness  objecting  to  an  interrogatory  before  the  examiner,  nuist  de- 
mur*    Bowman  v.  Rodwell,  1  Mad.  266. 

2.  The  course  on  a  witness  demurring  to  be  examined  under  a  commission. 
Smitkson  v.  Hardcastle,  Dick.  96. 

3.  Motion  that  a  demurrer  to  interrogatories  by  a  witnesSs  might  be  over- 
ruled, refused,  not  being  supported  by  affidavit.  Parkhurst  v.  Lowten^ 
S  Mad.  121. 

19*  Cross-examination. 

1.  The  depositions  of  a  witness  read,  though  he  died  before  cross-exlunui- 
litlon ;  the  cros^-examination  not  going  to  any  point  to  which  the  witness 
had  been  examined  in  chief,  nor  to  his  credit :  but  to  matters  capable  of 
proof  by  other  witnesses.    O'Callaghan  v.  Murphy,  2  Sch.  &  Lef.  158. 

2.  Plaintiff's  witness,  before  he  was  cross-examined,  secreted  himaeK*; 
his  depositions  ordered  to  be  suppressed,  unless  the  plaintiff  procured  hint 
to  attend  in  a  given  time.    Flowerday  v«  Collet,  Dick.  288. 

3.  Cross-examiiuitiMi  as  to  the  execution  of  deeds ;  order  in  the  alter- 
native, cither  that  the  examiner,  with  whom  they  were,  should  cross-exa- 
mine ;  or  that  they  should  be  delivered  to  the  examiner  for  the  other  party 
for  that  purpose.     Turner  v.  Burleigh,  17  Ves.  jun.  354. 

4.  Cross-examining  a  witness  in  equity  is  no  waiver  of  an  objection^ 
on  the  ground  of  interest,  to  the  competency  of  such  witness.  Moorehouse 
V.  De  Passou,  Cooper,  300. 

5.  The  same  examiner  not  to  examine  and  cross-examine  the  same  wit- 
ness, nor  to  act  on  behalf  of  both  parties.    2  Sch.  &  Lef.  739. 

20%  Deposition. 

1.  Depositions  allowed  to  be  read,  though  taken  during  an  abatement. 
Thompson  v.  Took,  Dick.  115. ;  Peters  v.  Robinson,  Ibid.  116. 

2.  Depositiaiis  in  a  cross-cause,  taken  ailer  publication  of  those  filed  in  the 
principal  cause,  not  admissible  in  evidence  on  the  hearing  of  the  latter. 
Taylor  v.  Obee,  3  Price,  83. 

3.  Depositions  in  a  former  cause  between  other  parties,  not  evidence. 
Mackworth  v.  Penrose,  Dick.  50. 

4.  Depositions  of  a  ivitness  re-examined  before  a  master,  on  die  aaine 

matter 
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natter  to  which  he  had  been  examined  in  chief,  without  order,  suppressed. 
Siwyer  v.  Bowjer,  1  B,  C.  C.  388. 

5.  DepoiitioQS  to  a  fact,  not  put  in  issue,  not  permitted  to  be  read.  Clarke 
T.Turton,  11  Ves.  240. 

6.  Depositions  taken  on  the  part  of  the  plaintiff  having  been  suppressed 
II  sgtinst  some  of  the  defendants,  on  the  ground  of  no  notice  until  after 
pubUcation ;  upon  evidence  that  the  omission  arose  from  a  mistake  committed 
Iqr  tJie  clerk  to  the  plaintiff's  solicitor^  in  giving  at  the  examiner's  office  the 
name  of  the  clerk  in  court  for  others  of  the  defendants,  as  the  name  of  the 
cierk  io  court  for  all  tlie  defendants,  in  consequence  of  which  the  plaintiff's 
vitooies  were  produced  only  at  the  seat  of  the  clerk  in  court  so  named ; 
»d  upon  the  examiner's  certificate,  that  the*  name  of  that  clerk  in  court 
only  was  delivered  to  him ;  the  lord  chancellor  gave  the  defen^ant^  the  ^p- 
tioo,  fiither  of  permitting  the  plaintiff  to  re-«xamine  the  same  witnesses,  pr 
sftllowiog  the  depositions  to  stand,  with  liberty  for  them  to  cross-examine 
tliose  iritoesses,  and  to  examine  others.  Cholmondeley  v.  Clinton,  2  Men  81. 

7.  A  commission  for  the  examination  of  witnesses  in  Lisbon  was  executed, 
but  the  ship  in  which  the  depositions  were  sent  to  England  was  lost  on  the 
pttage.  The  court  ordered  the  commissioner  to  transmit  the  drafts  of  the 
4eposkioos,  and  to  certify  the  circumstances  of  the  return  of  the  commission, 
W  voold  not  make  an  order  for  the  reading  of  the  drafls  on  the  hearing  of 
tlie  cause,  until  after  the  commissioners  had  made  their  return  and  certifi- 
cste^   Bum  v.  Bum,  2  Cox,  426. 

&  It  was  moved,  and  ordered  as  of  course,  the  depositions  in  this  cause 
bating  been  taken  in  India,  where  no  proper  stamps  can  be  had,  that  such 
of  them  as  were  taken  on  paper  might  be  engrossed  on  parchment,  and  duly 
itmped,  and  such  of  them  as-  were  taken  on  parchment^  might  be  duly 
idnped.    Chitty  v.  East  India  Company,  2  Cox,  190. 

9.  Commission  having  been  executed,  and  sealed  with  the  depositions  by 
tbe  ooimnissioneTS,  was  lost  on  the  road  and  picked  up  by  two  travellers.  On 
iUsfit  that  tbey  had  not  opened  or  altered  the  same,  the  depositions  were 
ordered  to  be  received.     Smales  v.  Chayter,  Dick.  99. 

10.  Question  concerning  exakniner's  right  to  take^depositions  in  the  coun- 
tTf.   Frankland  v.  Frankland,  Dick.  231. 

U.  Depositions  of  witnesses  examined  to  the  credit  of  other  witnesses, 
'tferred  w  scandal  and  impertinence.    Bray  v«  Bulkby,  Dick.  288. 

21.  Rectifying  depositions. 

1.  Depasitions  of  a  witness  amended.    Rowley  v.  Ridley,  Dick.  677. 

2.  Deposition  of  a  witness  rectified,  having  been  first  examined  in  court. 
\Matkg  V.  Staniford,  1  Pick.  358. 

S.  Motion  to  amend  depositions  after  publication  refused.    Ingram:  v.  Mit- 

cWl,  5  Ves.  297. 

4.  A  deposition  of  a  witness  permitted  to  be  amended  after  publication, 
«Wre  there  clearly  appeared  to  be  a  mistake  made  by  him  in  a  nmterial  part 
sf his  evideocfu    ttowley  v.  Ridley,  1  Cox,  281. 

31  Second  or  re^examiifatioH  —  examination  before  the  master — evidence  on 

appeals,  and  re-hearing.    {Vide  supra,  11.) 

1.  Before  publication,  new  interrogatories  may  be  exhibited  to  new  wit- 
sesfo,  though  a  joint  coounission  hath  been  executed.  Lewis  v.  Owen, 
Dui.6.;  Toth.  112-S.  C. 

2.  No  witness  ought  to  be  examined  after  publication,  though  sworn  be- 
^•re.    Jenkinson  v.  Pepys,  3  Anst.  835. 

3.  Witnesses  examined  in  the  cause  shall  not  be  again  examined  before 
theoiaster,  without  leave  of  the  court.     Vaughan  v.  Lloyd,  1  Cox,  312. 

4.  A  witness  examined  in  chief,  is  not  to  be  examined  again  to  the  ac* 

R  2  count, 
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x^ount,  without  special  order,  and  the  interrogatories  to  be  settled  by  the 
master.    Birch  v.  Walker,  2  Sch.  &  Lef.  518. 

5*  Re-examination  not  of  course,  but  at  the  discretion  of  the  court,  on 
special  application.    Purcell  v.  M'Namara,  17  Ves.  jun.  434. 

6.  Witnesses  examined  in  the  cause,  cannot  be  examinad  before  the  mas- 
ter without  leave  of  the  court ;  but  other  persons  may ;  and  to  the  same 
points.     Smith  v.  Althus,  11  Ves.  564. 

7.  Practice  as  to  exhibiting  further  interrogatories  before  the  master. 
Lynn  v.  Buck,  3  Mad.  280. 

8.  Witnesses,  examined  in  the  cause,  re-examined  before  the  master 
upon  different  interrogatories  by  order.     Greenaway  ▼.  Adams,  13  Ves.  860. 

9.  A  witness  examined  in  chief  before  the  hearing,  cannot  afterwards  be 
examined  before  the  master  without  a  special  order,  and  then  not  to  any 
matters  he  has  been  before  examined  to,  or  in  which  he  may  be  interested ; 
and  the  master  is  to  settle  interrogatories.  Browning  v.  Barton,  1  Dick. 
508. 

10.  Witness  not  to  be  re-examined  before  a  master,  as  to  matter  to  which 
he  has  been  examined  in  chief,  but  by  order.  Sawyer  v.  Bowyer,  1  B.  C.  C. 
338. 

11.  After  publication  passed,  before  the  hearing,  witnesses  cannot  be 
examined  in  the  master's  office  as  to  any  of  the  same  facts,  without  special 
order.  A  petition  was  directed  to  be  presented.  Ex  parte  Willan,  Cooper, 
291. 

12.  Depositions  of  a  witness,  taken  before  a  master  after  a  decree,  (the 
witness  having  been  examined  in  chief  before  the  hearing)  shall  be  sup- 
pressed.    Sawyer  v.  Bowyer,  Dick.  639. 

13.  A  witness,  whose  evidence  had  been  rejected  at  the  hearing,  under 
particular  circumstances,  examined  again  before  the  master  after  the  de- 
cree, but  the  master  to  settle  the  interrogatories.  Sandford  v.  Paul, 
Dick.  750. 

14.  Evidence  in  the  cause,  though  not  read  at  the  hearing,  may  be  re* 
ceived  by  the  master.    Smith  v.  Althus,  11  Ves.  564. 

15.  The  rule  of  evidence  in  the  accountant-general's  office,  ought  to  be 
the  same  as  in  the  court.     Clayton  v.  Gresham,  10  Ves.  288. 

16.  Witness  re-examined  where  there  has  been  a  mistake,  on  special  ap- 
plication, and  the  mistake  apparent.    Sandford  v.  St.  Paul,  3  B.  C.  C.  S70lw 

17.  Order  before  publication  for  re-examining  a  witness,  upon  his  affi- 
davit, that  through  mistake,  as  to  time,  he  submftted  to  be  examined  without 
looking  at  papers,  which  enabled  him  to  answer  more  fully  and  precisely. 
Kirk  V.  Kirk,  1 3  Ves.  280.. 

18.  Re-examination  of  a  witness  before  publication  refused,  the  application 
being  for  liberty  to  explain  fmd  correct  his  former  evidence,  and  the  affidavit 
being  that  he  had  omitted  to  state  a  material  circumstance.  Lord  Aber- 
gavenny v.  Powell,  1  Mer.  130. 

19.  witness  examined  before  decree,  but  then  accidentally,  and  without 
fraud,  incompetent,  on  motion  allowed  to  be  generally  re-examined  Hder 
decree  upon  interrogatories,  to  be  settled  by  the  master :  but  if  competeDt 
at  first,  second  examination  can  be  only  to  matter  substantially  dlTOrent. 
Sandford  v. ,  1  Ves.  398. 

20.  Re-examination  of  a  witness  after  publication,  upon  his  own  applica- 
tion and  affidavit,  to  correct  mistake :  but  confined  to  that ;  the  court  not 
permitting  the  whole  deposition  to  be  suppressed,  and  an  entirely  new  ex- 
amination.   Kirk  V.  Kirk,  13  Ves.  285. 

21.  Defendant,  under  the  circumstances,  allowed,  after  the  examination 
of  witnesses,  but  before  publication,  to  have  a  commission  to  examine  ^t> 
nesses  as  to  the  point,  whether  a  witness  examined  by  the  plaintiff  was  not 
interested  in  the  suit.     Vaughan  v.  Worrall,  2  Mad.  322. 

22.  Af. 
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Si.  After  a  decree,  if  the  master  see  cause  for  a  commission  to  examine 
witoettes  in  the  country,  he  certifies  that  it  is  necessary ;  and  the  depositions^ 
wbeoretamed,  are  filed  by  the  six  clerks:  but  depositions  taken  before  the 
maiter  are  kept  in  their  offices.     3  Ves.  607. 

23.  New  evidence  is  admissible  on  an  appeal  from  the  rolls ;  being  in  truth 
«  re-hearing.  Buckmaster  v.  Harrop,  13  Ves.  465. ;  Vide  11  Ves.  593»; 
lV.arB.153. 

23,  To  credit, 

1.  The  time  to  examine  to  the  credit  of  a  witness  is,  after  publication  is 
pioed,  and  the  application  for  it  is  of  course,  and  not  founded  on  affidavit. 
Rmell  V.  Atkinson,  Dick.  532. 

2.  Examination  to  the  credit  of  witness  can  only  be  by  order  upon  special 
application,  with  notice,  whether  before  or  after  publication.  Therefore 
endeDce  taken  to  that  point  upon  the  examination  in  chief,  suppressed,  as 
iopertinent.    Mill  v.  Mill,  12  Ves.  406. 

3.  Application  for  examination  to  credit  regarded  with  great  jealousy : 
coofioed  to  facts  affecting  credit,  and  character,  only  ;  and  not  material  to 
vbat  is  in  issue.     1  Ves.  &  Beam.  153. 

4.  The  plaintiff  having  examined  a  witness  on  the  merits,  and  it  appearing 
bf  hb  answer  to  a  subsequent  interrogatory  that  he  was  interested,  the  ob- 
jecdoo  to  his  evidence  ma^  be  taken  at  any  time  previous  to  the  depositions 
bebg  read.     Perigal  v.  Nicholson,  Wightw.  64. 

5.  After  publication  passed,  liberty  given  to  exhibit  articles  as  to  the 
oedit  of  a  witness,  who  had  been  cross-examined  by  general  interrogato- 
ries, and  as  to  such  particular  facts  only  as  are  not  material  to  wliat  is  in 
one  in  the  cause.    Purcell  v.  M*Namara,  8  Ves.  324. 

6.  Order  after  publication,  for  liberty  to  take  out  a  commission,  and  exa- 
Diiflc  witnesses  by  general  interrogatories  as  to  the  credit  of  a  witness,,  who 
kid  been  cross-examined,  and  as  to  such  particular  facts  only  as  are  not  ma- 
terial to  what  is  in  issue  in  the  cause.    Wood  v.  Hamerton,  9  Ves.  145. 

7.  Examination  to  credit  after  publication,  where  the  witnesses  are  in 
the  country,  by  commission,  on  articles  exhibited  by  one  of  the  six  clerks. 
White  V.  FusseJl.  19  Ves.  127. 

8.  Order  to  examine  witnesses  in  support  of  articles  exhibited  to  discredit 
twiiDeas,  on  notice  and  the  six  clerks'  certificate,  without  affidavit.  Wat- 
■orev.  DickiDson,  2  Ves.  &  Beam.  267. 

9.  A  party  having  called  a  witness,  cannot  discredit  him.    7  Ves.  290. 
i(X  Examination  to  credit  of  a  witness  at  law.     12  Ves.  408. 

11.  Examination  after  publication  confined  to  general  credit,  and  to  facts 
sot  material  to  what  is  in  issue  in  the  cause.    Carlos  v.  Brooke,  10  Ves.  49. 

12.  Examination  to  credit  limited  to  the  general  question,  whether  the 
vitness  is  to  be  believed  upon  his  oath.    Anon.  3  Ves.  &  Beam.  93. 

IS.  An  affidavit  in  bankruptcy,  with  that  view,  going  to  particular  facts, 
sad  icandaloua,  taken  off  the  file  with  costs.    Ibid. 

14.  After  publication,  order  for  examination  by  general  interrogatories, 
« to  the  <aredit  of  a  witness  in  the  cause,  and  as  to  such  particular  facts 
ssly  as  are  not  material  to  the  issue,  but  publication  having  passed  five 
nonths,  not  to  delay  the  hearing.  The  court  does  not  previously  consider 
vbetber  the  subject  of  the  examination  is  material  to  the  issue :  but  in  that 
CMC  will  suppress  the  depositions.    White  v.  Fussell,  19  Ves.  127. 

15.  Not  competent,  even  at  law,  upon  an  examination  to  the  credit  of  a 
^tness,  to  ask  the  ground  of  the  opinion.  The  general  question  only  is 
feraitted^  whether  he  is  to  be  believed  on  his  oath.     10  Ves.  50. 

5.  Publication. 

1.  When  defendant  may  give  rules  to  pass  publication.  Walmsley  v. 
£Uio^  Dick.  84. 

R  3  2.  Pub- 
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2.  Pablicatiou  enlarged  upon  a  special  case ;  where  further  evidence  is 
necessary,  and  it  can  be  had,  without  injustice  or  danger ;  not  upon  ignor- 
ance, or  negligence  of  an  agent ;  nor  to  the  prejudice  of  a  party,  even  by 
delaying  the  hearing ;  and  affidavit  required,  that  the  party,  his  clerk  in 
court,  and  solicitor,  have  not  seen,  or  been  informed  of,  the  deposition', 
and  will  not,  &c.     13  Ves.  512. 

3.  Publication  of  the  original  bill  stayed  till  answer  in  cross  bill.  S.  C. 
4  B.C.  €.478. 

4.  After  answer  not  of  course,  to  enlarge  a  publication  until  answer  to  a 
cross  bill.    Dal  ton  v.  Carr,  16  Ves.  93. 

5.  Motion  to  enlarge  publication  in  the  original  cause  until  answer  to  a 
cross  bill,  the  original  cause  being  set  down  for  hearing,  and  the  cross  bill 
filed  after  rules  for  passing  publication,  refused,  with  costs.  Cook  v.  Broom- 
head,  16  Ves.  133. 

6.  The  court  will  not  enlarge  publication  on  the  application  of  a  partv 
who  has  taken  the  depositions  of  the  opposite  party  out  of  the  office,  al- 
though by  mistake.    Lawrell  v.  Tichborne,  2  Cox,  ^9. 

7.  Publication  enlarged,  and  a  new  commission  to  examine  defendant's 
witnesses,  issued.    Dingle  v.  Rowe,  Wightw.  99. 

8.  A  second  application  to  enlarge  publication  allowed,  though  cause  set 
down,  the  same  being  so  far  off  m  the  paper,  that  it  was  improbable  it 
would  be  heard  before  the  time  for  the  enlarged  publication  expired.  Moody 
V.  Leeming,  1  Mad.  85. 

9.  Publication  in  a  tithe  cause  enlarged,  though  frequently  enlarged  be- 
fore, to  enable  the  defendants  to  search  for  records  in  the  Vatican  upon 
affidavits  as  to  the  probability  of  a  successful  search  there.  Barnes,  v. 
Abram,  3  Mad.  103. 

10.  The  court  will  not  make  an  order  upon  motion,  that  a  plaintiff  in  a 
cross  cause  (who  has  not  examined  witnesses  on  his  part  in  the  original  cause» 
after  having  obtained  an  order  to  enlarge  publication),  shall  be  at  liberty  to 
read  depositions  taken  on  his  behalf  in  the  cross  cause,  after  publication  of 
the  depoiiitions  taken  on  the  behalf  of  the  plaintiff,  on  the  hearing  of  the 
original  cause,  on  an  application  to  put  the  cross  cause  into  the  short  paper 
for  that  purpose,  supported  by  affidavit  of  total  ignorance  on  the  part  of 
all  parties  mterested,  and  their  attornies,  of  the  depositions  published* 
Ridley  v.  Obee,  3  Price,  26. 

11.  Depositions  published  notwithstanding  they  were  taken  during  an 
abatement.     Sinclair  v.  James,  Dick.  277. 

12.  Depositions  of  a  witness  examined  de  bene  esse  who  was  dead,  pub^ 
lished  in  order  to  be  read  at  a  trial  at  law.     Price  v.  Bridsman,  Dick.  144* 

13.  Deposition  of  witness  de  bene  esse,  published  in  order  to  be  used  at  a 
trial  at  law,  the  witness  being  unable  to  travel.  Bradley  v.  Crackenthorpe, 
Dick.  182. 

14.  Injunction  dissolved,  and  deposition  taken  on  the  part  of  the  defend- 
ant, published  that  they  might  be  read  as  evidence  at  a  trial  at  law.  Emmet 
V.  Ayliffe,  Dick.  289. 

15.  In  1764,  the  plaintiff  filed  a  bill  to  perpetuate  the  testimony  of  wit- 
nesses, and  examined  them,  but  proceeded  no  farther ;  on  the  death  of  a 
witness,  which  happened  in  1777,  the  plaintiff  applied  in  this  cause  to  pub- 
lish the  depositions.  Held,  that  he  had  precluded  himself.  Morse  v.  Ste- 
vens, Dick.  686. 

16.  Depositions  of  witnesses  taken  de  bene  esse  in  171 1|  and  publication 
not  having  passed  till  1743,  the  depositions  ordered  to  be  published  without 
prejudice.     Duke  Hamilton  v.  Meynal,  Dick.  788. 

17.  Depositions,  taken  de  bene  essr^  upon  the  incapacity  of  the  witnesa 
from  a  bodily  injury,  to  attend  a  trial  at  law,  not  publishea,  as  they  could 
not  be  read,  without  proof,  at  the  trial,  that  the  witness  was  then  uaable  ta 
attend ;  but  ou  tlic  affidavit  of  the  surgeon,  as  to  the  probability  of  his  at- 
tendance 
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tendance,  an  wder  was  Biade  for  the  officer  to  attend  at  the  trial  with  the 
origiDal  depoeition ;.  to  be  tendered,  if  the  incapability  of  the  witness  to  at- 
tcM  should  be  proved.    Andrews  v.  Palmer,  1  Ves.  &  Beam.  21. 

18.  Publication  of  the  depositions  of  a  deceased  witness  examined  on  be<* 
half  of  a  defendant,  under  the  plaintiff's  commission  upon  a  bill  to  perpe- 
toste  testimony.    Earl  of  Abergavenny  v.  Powell,  1  Mer.  434. 

19.  On  a  biU  for  examining  witnesses  in  perpeiuam  rei  memoriamy  held 
tkit  publication  of  the  deposition  should  not  be  allowed  unless  in  a  strong 
case.    Harris  v.  Cotterell,  3  Mer.  678. 

"SOi  The  motion  that  publication  of  the  depositions  of  a  witness,  taken  on 
a  biU  to  perpetuate  his  testimony,  may  pass  publication,  he  being  since  de- 
ceasedt  u  of  course.    Bourne  v.  Bligh,  1  Price,  30?« 

21.  Leave  given  by  a  decree  to  exhibit  interrogatories  to  prove  a  will  of 
real  estate.  The  examiner  thinking  that  he  was  not  authorized  to  publish 
the  depositions,  an  order  was  made  that  they  shpujld  be  published.  Rossiter 
T.  Pitt,  2  Mad.  165. 

6.  Reference  of  interrogatories,  and  dq)ositioDs  for  scandal  and 

impertinence. 

1.  Depositions  referred  for  scandal,  upon  motion  of  course,  without  no- 
tice.   Eastham  v.  Liddell,  12  Ves.  '20\. 

2.  Interrogatories  and  depositions  not  referred  for  impertinence  alone, 
vithout  scandal.    White  v.  Fussell,  19  Ves.  US. 

7.  Who  entitled  to  a  copy  of. 

Examination  of  defendant's  executors  to  interrogatories,  exhibited  by  the 
pUbtili^  a  co-executor,  under  a  decree  to  account  taken  by  ooramission, 
and  retomed  to  the  six  clerks*  office,  being  for  the  benefit  of  all  parties^ 
the  other  defendants,  creditors  and  legatees,  entitled  to  the  benefit  of  it, 
sod  to  take  copies.    Dyott.v.  Anderton,  S  V.  &  B.  176. 

8.  Replication  and  rejoinder. 

1.  Rejoinder  gratis* 

If  a  plaintiff  replies,  defendant  may  rejoin  gratis,  and  give  rule  to  produce 
witnesses.    Flower  v.  Herbert,  Dick.  349.' 

2.  RepUcation^  pending  rule  to  dismiss  hill, 

A  replication  filed  on  the  day  of  cause  shown  against  dismissing  a  bill  is 
irregalar,  and  the  court  will  order  it  on  motion  to  be  taken  off  the  file* 
Chnsde  v.  De  Tastet,  1  Price,  242. 

VIIL  fdtocre&ittgsi  preparatorp  aim  at  tfn^  S^arfttg. 

1.  Setting  down  cause  for  hearing. 
1.  The  return  qfthfpostea  on  an  issue  is  such. 

Hie  return  of  the  postea  on  an  issue  is  a  setting  down  of  the  cause  for 
hearing,  and  the  court  will  not  grant  a  motion  to  exclude  it  for  a  time  from 
the  paper.    Mitchell  v.  Rabbetu,  1  Price,  263. 

2.  Time  of. 

A  plaintiff  cannot  set  down  a  cause  until  after  publication  is  passed,  unless 
it  be  enlarged  at  the  instance  of  the  defendant,  and  so  as  not  to  hinder  the 
pkntiffs  setting  down  the  cause.    Yate  v.  Bolland,  Dick.  495. 

3.  Short  cause. 

1.  Cause  set  down  to  obtain  a  decree  |7ro  confesso,  advanced  in  the  paper 
on  iBotion.    Hart  v.  Ashton,  1  Mad.  175. 

2.  Motion  to  advance  a  demurrer  to  a  bill  for  an  injunction  and  receiver, 

R  4  refused. 
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refused,  on  account  of  the  delay  in  the  filing  of  the  biU.    Jones  v.  Taylor, 
2  Mad.  181. 

3.  The  court  will  not  order  a  cause  which  is  set  down  for  hearing,  to  be 
advanced  in  the  paper,  on  the  ground  that  the  subject-matter  of  the  suit  is 
an  arbitration  of  matter  of  account ;  and  that  if  the  award  should  be  set 
aside  the  applicant  would,  on  going  into  the  account  again,  which  he  would 
then  be  obliged  to  do,  probably  lose  the  advantage  of  a  material  and  essential 
witness,  who  is  old  and  bedridden,  and  not  expected  to  iive.  Dalzell  v. 
Bailey,  3  Price,  2. 

4-  Demurrer  in  the  petty  bag, 

'  Order  to  set  down  demurrer  in  tlie  petty  bag  for  argument,  made  upon 
motion  in  court.     The  King  v.  Knox,  Cooper,  98. 

2.  Subpeena  to  hear  judgment  and  hearing. 

1.  Days  of  hearing  in  the  exchequer. 

Days  of  hearing  causes  in  the  exchequer.     4  Price,  21  • 

2.  Days  of  hearing  before  the  lord  chief  baron* 

Days   appointed  for  hearing  causes  before  the  lord  chief  baron  alone. 
Price,  21. 

3.  Advancing  demurrer  by  vice^chanceUor* 

'  A  demurrer  in  the  vice-chancellor's  paper  cannot  be  directed  by  him  to 
be  beard  at  an  earlier  day  than  the  paper  mentions,  but  may  be  advanced  to 
the  head  of  the  paper  on  that  day.     Anon.  1  Mad.  557. 

4.  Who  is  to  open. 

If  plea  be  allowed,  and  the  cause  is  heard,  the  defendant  is  to  open  the 
case.     Ellis  v.  Unet,  Dick.  338. 

5.  Cause  heard  on  bUl  and  answer. 

In  the  cause  of  an  infant  plaintiff,  whether  the  cause  can  be  heard  on  bill 
and  answer,  qucere.     Cowdell  v.  Tatlock,  3  Ves.  &  Beam.  19. 

6.  Private  hearing. 

Private  hearings  always  on  the  consent  of  both  parties.    In  the  matter  of 
Lord  Portsmouth,  Cooper,  106. 

7.  Afier  setting  dovsn  cause  on  peremptory  undertaking. 
Service  of  subpoena  to  bear  judgment  necessary,  though  the  cause  was 
set  down  under  the  order  upon  a  peremptory  undertaking  to  speed  the  cause. 
Dixon  V.  Shum,  18  Ves.  jun.  520. 

8.  Hearing  against  some  of  several  defendants. 
A  cause  cannot  be  heard  against  some  of  several  defendants,  in  the  absence 
of  the  rest,  although  it  is  not  intended  to  proceed  against  thein.*    The  bill 
must  be  formally  dismissed  as  to  them.    Rumney  v.  Morgan,  4  Price,  266- 

9.  Reading  admissions* 

Where  relief  is  prayed,  and  the  answer  replied  to,  the  plaintiff  reading 
admissions  must  proceed  to  the  completion  of  the  immediate  subject  to 
which  the  defendant  is  answering ;  according  to  the  course  of  evidiJnce  at 
law  ;  but  this  does  not  apply  to  distinct  matter.  Lady  Ormond  v.  Hutchin- 
son, 13  Ves.  47. 

10.  Dismissal  of  bill  as  to  a  joint  plaintiff . 
Bill  of  two  plaintiffs,  dismissed  as  to  one  of  them..     Gammel  v.  Block, 
Dick.  513. 

11.  Dismissal  ofbill,  though  defendant  made  default. 

Bill  dismissed  against  defendant,  though  he  made  default  at  the  hearing* 
Spcidall  v.  Jervis,  Dick.  632. 

12.  Dis' 
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12*  Dismissal  of  bill  hy  consent  afier  decree. 

After  decree  the  bill  cannot  be  dismissed  by  consent ;  but  an  arrange-* 
mcDts  for  disposing  of  the  fund  in  court  may  have  effect  by  consent  on  further 
tiirecuoos.     Lashley  v.  Hogg,  11  Yes.  602. 

13.  Difmissal  of  bill  against  defendants  in  contempt,' 

Defendants  were  i^  contempt  to  a  sequestration  for  want  of  their  answer ; 
bill  dismissed  against  them  for  want  of  equity.  Molesworth  v.  Lord  Vemey, 
Dick.  667. 

14.  Dismissal  of  bill  under  circumstances. 

Piaintiff",  under  an  undertaking  to  speed  his  cause,  obtained  an  order  to 
withdraw  his  replication,  and  set  down  on  bill  and  answer ;  but  did  not  senre 
a  fubwsna  to  hear  judgment,  or  appear  when  the  cause  was  called.  The  bill 
was  dismissed  with  costs.     Rogers  v.  Goore,  17  Ves.  jun.  130. 

15.  Retaining  bill* 

1.  The  cases  where  the  bill  is  retained,  that  there  may  be  a  trial  at  law, 
are,  where  it  is  necessary  to  establish  the  legal  right,  in  order  to  found  the 
equitable  relief;  but,  where  the  subject  appeared  to  be  matter  of  law,  the 
bill  was  dismissed.     Walton  v.  Law,  6  Yes.  150. 

2.  It  is  not  a  necessary  consequence  that  the  bill  will  not  be  dismissed 
because  it  has  been  retained  for  the  purpose  of  a  trial  at  law.    Ibid.  225. 

3.  The  bill  retained  for  twelve  months,  with  liberty  for  the  plaintiff  to 
brii^an  action  and  to  proceed  to  trial;  and  in  default,  the  bill  to  be  dis- 
inisKd  with  costs.  The  plaintiff  did  not  proceed  according  to  the  liberty 
given  him ;  and  therefore  the  defendant  moved  to  dismiss  the  bill :  held  to 
be  improper,  not  being  such  a  judgment  as  could  be  pleaded;  and  the  cause 
ordered  to  be  set  down  for  further  directions.    Cater  v.  Dewar,  Dick.  65^m 

4.  Bill  for  rent  of  a  mine  which  depended  upon  the  measure  of  a  stack, 
retiined,  to  suffer  the  plaintiff  to  try  an  issue  as  to  the  quantity  constituting 
a  stack  by  the  custom  of  the  country.     Geast  v.  Barber,  2  B.  C.  C.  61. 

5.  Bill  for  fee  farm  rents  retained  for  a  year,  and  plaintiff  to  try  his  right 
at  law.  Duke*  of  Leeds  v.  Corporation  of  New  Radnor,  Ibid.  338.  But 
such  retainder  held  to  admit  the  equitable  right,  and  draw  after  it  an 
account.    Ibid.  518. 

16.  Hearing  after  decree  by  default. 

When  defendant  does  not  appear  at  the  hearing  of  the  cause,  and  on  the 
usual  affidavit  a  decree  is  obtained,  and  it  is  afterwards  moved  to  set  down 
the  cause  again,  the  court  will  direct  a  particular  day  on  which  it  is  to  be 
heard.    Margravine  of  Anspach  v.  Noel>  1  Mad.  313. 

17.  Re-argument. 
The  court  will  not  appoint  a  re-argument  after  a  decision,  in  the  absence 
of  the  crown-officer,  to  give  him  an  opportunity  of  being  heard.     Rex  v. 
Bojle,  2  Price,  5. 

18*  Neto  subpoena  on  defendant's  death. 

The  defendant  dying  after  service  of  the  subpoena  to  hear  judgment,  whe* 
ther  upon  a  bill  of  revivor  a  new  subpoena  to  hear  judgment  is  necessary»> 
^uare,    Byne  v.  Potter,  5  Yes.  305. 

19.  Order  for  time  on  demurrer  overruled. 

Aha  demurrer  overruled,  order  of  course  for  a  month  to  plead  or  answer. 
Griffith  v.  Wood,.  1  Ves.  &  Beam.  541. 

90.  Order  for  cause  to  stand  over  to  add  parties. 

Cause  ordered  to  stand  over,  to  make  persons,  supposed  to  have  an  in- 
t^e<t,  parties,  who  afterwards,  on  the  further  hearing,  appeared  not  to  have 
My.   Lamplugh  v.  Hcbden,  Dick.  78. 

21.  Put. 


250  CHANGEftY  PRACTICE.  [Chancekt 

21.  PuUing  off' cause* 

1.  Plaintiff  cannot  put  off  the  caose  for  defect  of  parties,  without  consent, 
or  a  special  ground ;  as,  that  he  was  not  aware  of  the  existence  of  such  par- 
ties.   Innes  v.  Jackson,  16  Ves.  856. 

2.  If  the  office  copies  of  the  pleadings,  or  proofs  necessary  to  be  read  for 
one  party  on  hearing  of  a  cause,  be  not  signed  by  the  proper  officer,  the 
cause  must  stand  over,  on  payment  of  51.  costs  of  the  day's  attendance  to 
the  other  party.    Attorney-general  v.  Milward,  1  Cox,  4S7* 

22.  Certiorari  caitftf. 

The  course  pursued  when  a  certiorari  cause  is  brought  to  hearing.  Clif- 
ford V.  Beeston,  1  Dick.  33. 

3.  Rectifying  minutes  and  decree.  - 

1.  Decree  pro  confesso  distinguished Jrom  decree  nisi. 

Decree  pro  confesso  distinguished  from  decree  nisi.    2  Ves.  &  Beam.  186. 

2.  Decree  ex  parte. 

A  decree  taken  ex  parte  is  taken  at  the  peril  of  the  party  obtaining  it ; 
and  is  the  act  not  of  the  court,  but  of  the  party,  conceiving  what  the  judg- 
«ient  of  the  court  would  be  if  the  other  party  had  appeared.  Carew  r. 
Johnston,  2  Sch.  &  Lef.  SOa 

S.  Decree  upon  interlocutory  order. 

Final  decree  cannot  be  made  on  an  interlocutory  order,  without  consent* 
Allen  V.  Bower,  3  B.  C.  C.  149. 

4.  Decree  on  default  at  hearing  postponed. 

Defendant  appears,  and  cause  going  off  till  a  further  day,  when  defendant 
makes  default,  there  may  be  an  id)sorute  decree  against  him.  Venemore  ▼. 
Venemore,  Dick.  93. 

5.  Decree  in  a  suit  qfinierpleader  on  defauU  at  hearing. 

Decree  in  a  suit  of  interpleader  against  a  defendant  who  did  not  appear. 
Hodges  T.  Smith,  1  Cox,  357. 

6.  Decree  founded  on  collateral  pleadings  and  proofs. 

1.  A  decree  made  between  co-defendants  upon  evidence  arising  from 
pleadings  and  proofs  between  plaintiffs  and  defendants.  Coury  y.  Caulfield, 
2B.&B.255. 

2.  A  decree  between  co-defendants,  founded  on  pleadings  and  proo6  be- 
tween plaintiff  and  defendant,  is  regular.  Chamley  v.  Lord  Dunsany,  2  Sch. 
&  Lef.  690.  The  court  is  bound  to  make  such  a  decree,  to  avoid  multipli- 
city of  suits.    Ibid. 

3.  The  answer  of  a  co-defendant,  not  brought  to  hearing,  read  as  evidence 
against  his  companion  at  the  hearing.     Dick.  24. 

7-  Decree  for  balance  reported  dtte  to  defendant  on  a  bill  to  account. 

By  a  decree  confirming  the  master's  report,  a  defendant  declared  entitled 
to  a  balance  reported  due  to  him  with  interest,  though  no  offer  by  the  bill, 
praying  an  account,  to  pay  it.    Bodkin  v.  Clancy,  1  B.  dr  B.  216. 

8.  Decree  establishing  rights  of  lord  of  manor. 

A  decree  for  establishing  the  rights  of  the  lord  of  the  manor.  Wentworth 
V.  Prince,  Dick.  154. 

9.  Decree  for  payment  of  surplus  of  sale. 

It  is  error  in  a  decree  to  direct  the  surplus-money  after  a  sale,  to  be  paid 
to  a  tenant  for  life.    Lightburne  v.  Swift,  1  B.  &  B.  212. 

iO.  Decree  against  trustees  on  default  of  the  other  defendants. 
Decree  fur  execution  of  a  trust  to  pay  debts  against  the  trustees :  the 

I4r  other 
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other  defendant  not  appeitfing,  upon  process  to  sequestration.    Downes  v. 
Tboflias,  7  Ve8«  206. 

11.  F&rm  of  decree  in  general. 

1.  The  old  practice  to  insert  in  the  decree  a  direction,  that  the  master  is 
t«  be  armed  with  power  to  examine  witnesses,  which  still  prerails  in  the 
eid^uer  and  other  courts  of  equity,  has  heen  long  disused  in  chancery* 
By  the  present  course,  the  master  may  certify  that  a  commission  is  neces- 
airy ;  which  then  issues  of  course.     Sanford  v.  Biddulph,  9  Yes.  96. 

i.  The  decrees  in  the  exchequer  always  express  that  the  master  is  to  be 
vmed  with  a  commission  to  examine  witnesses,  and  power  to  direct  the 
suae  to  the  country ;  as  formerly  in  chancery,  3  Ves*  607* 

12.  Form  of  decree  dismissing  bill  Jbr  specific  performance. 
The  use  of  inserting  in  a  decree,  dismissing  a  bill  for  a  specific  execution, 
"  without  prejudice  to  the  plaintiff's  remedy  at  law,"  is  to  prevent  an  unfa«^ 
ToanMe  iropressiott  against  the  plaintiff  on  the  triaJ  at  law.    M^Namara  v. 
Arthur^  2  B.  4r  B.  W3^ 

13.  Form  of  decree  dismissing  bill  to  perpetuate  testimony. 

Where  a  bill  to  perpetuate  testimony  is  dismissed,  it  is  not  necessary  to 
state  in  the  decree,  that  it  is  to  be  without  prejudice  to  the  perpetuating  of 
die  totimony.    Mackrell  v.  Hunt,  2  Mad.  37^ 

14.  Entry  of  evidence. 

Upon  a  decree,  taken  by  default  of  the  defendant  at  the  hearing,  the  evi- 
dence is  not  to  be  entered  as  read.    Stubbs  v.  ■,  10  Ves.  30. 

15.  Interest. 

1.  Unless  interest  be  reserved  by  the  decree,  the  court  cannot  give  it ; 
bat  the  cause  was  re-heard  merely  to  introduce  a  reservation  of  interest. 
Hede  v.  Greenbank,  Dick.  370. 

2.  Where  the  question  of  interest  is  not  reserved  by  the  decree,  it  cannot 
be  given  on  petition ;  the  object  of  a  petition  being  only  to  carry  on  what  is 
directed  by  the  decree.     Creuze  v.  Hunter,  2  Ves.  157. 

3.  Wliether  interest  can  be  daimed'by  petition,  the  decree  containing  no 
directioD  as  to  interest,  qiuere.    Bruere  v.  Pemberton,  12  Ves.  386. 

i.  Aft^  the  usual  decree  for  an  account,  order  or  motion  to  pay  into 
cewt  the  anount  of  the  principal  sums  admitted  to  be  due  by  examinatioil 
ofWB  ioierrogatories  c  not  extended  to  interest*  Wood  v*  Downes,  1  Ves.  & 
Besm.49. 

J.  According  to  the  practice  in  Ireland,  the  master  may  compute  interest 
OB  legacies,  although  the  decree  does  not  contain  an  express  direction  for 
the  purpose.    BirrainriMttn  v.  Ktrwan,  1  Sdi.  &  Lef.  444. 447. 

&  Ibterest  decreed  under  a  general  reservation  of  further  directions* 
Sammes  v.  Rickman,  2  Ves.  36. 

16k  Drawing  up  decree. 

1.  Original  decree  not  to  be  found ;  but,  having  been  acted  upon  by 
reports,  and  recited  in  an  order  on  further  directions,  was  allowed  to  be 
dnnm  up  from  an  oflSce  copy,  and  entered  nunc  pro  tunc.  Donne  v.  Lewisy 
11  Va.60i. 

2.  A  plaintiff  is  allowed  Che  vacation  of  the  term  in  which  the  decree  is 
proaconced,  and  the  following  term,  to  draw  up  the  decree  in,  but  not  the 
vscstion  of  the  last  term.  And  if  he  does  not  draw  it  up  in  that  time,  the 
defendant  may.     Calvert  v.  Dignum,  4  Price,  133. 

3.  Decree  upon  a  bill  taken  prd  confesso  is  to  be  pronounced  by  the  court, 
not  to  be  drawn  up  by  the  plaintiff.     Geary  v»  Sheridan,  8  Ves.  192. 

17.  Varying  minutes  of  decree  before  chief  baron  sitting  alone. 

Motion  to  vary  the  minutes  of  a  decree  before  the  chief  baron  alone, 

must 
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must  be  made,  not  to  the  court  of  exchequer,  but  to  the  chief  baron  when 
sitting  alone.    1  Dan.  135. 

18.  Legal  effect  of  decree* 

1.  Equal  to  a  judgment  at  law.    9  Ves.  125. 

2.  A  final  decree,  upon  a  sum  ascertained,  is  equal  to  a  judgment;  but  a 
mere  decree  for  an  account  of  the  nlaintiff's  demand,  and  of  the  personal 
estate  come  to  the  hands  of  the  defendant,  with  a  mere  direction  for  pay- 
ment out  of  the  result  of  that  account,  does  not  prevent  the  executor  pray- 
ing a  judgment.    Perry  v.  Philips,  10  Ves.  34. 

19.  Who  are  bound  by  a  decree. 

1.  Decree  against  a  person,  representing  the  inheritance,  binding  upon 
all  remainders  behind ;  by  analogy  to  the  rule  at  law,  that  a  recoTery,  in 
which  a  subsequent  remainder-man  is  vouched,  bars  all  remainders  b^nd, 
without  prejudice  to  those  intermediate.    9  Ves.  64. 

2.  Decree  against  a  tenant  in  tail  shall  bind  a  remainder- man.  1  Sch*  ^ 
Lef.  407.  But  the  remainder-man  may  appeal,  or  re-bear  the  cause.  Ibid. 
409. 

3.  A  minor  is  bound  by  a  decree.    Lightbume  v.  Swift.  2  B.  &  B.  213. 

20.  Who  are  not  bound  by  a  decree. 

1.  A  decree  always  euards  against  the  rights  of  persons,  not  parties  to 
the  suit ;  for  it  gives  relief  on  the  terms  that  such  persons  be  not  prejudiced« 
1B.&B.447. 

2.  Equity  will  not  permit  a  decree  to  be  made  use  of,  to  evict  the  interest 
of  persons  not  parties  to,  and  who  were  tacitly  protected  by,  it.  Foley  y« 
Gough,  1B.&B.448. 

3.  Where  a  decree  giving  relief  to  a  party,  whose  title  was  gone  at  law, 
directs  the  accounts  on  the  rents  reserved  in  bonajide  leases  of  tenants,  not 

Earties  to  the  suit;  the  party  relieved  will  be  restrained  from  proceeding  at 
iw  to  evict  the  tenants ;  they  being  tacitly  protected  by  the  decree ;  and 
equity  not  permitting  a  decree  to  work  an  injury  to  innocent  persons,  not 
parties  to  it.    Shine  v.  Gough,  1  B.  &  B.  436. 

21.  Amendment  of  decree, 

1.  Enrolment  of  a  decree  amended.     Eyles  v.  Ward,  Dick.  58. 

2.  An  omission  in  a  decree,  if  perfectly  of  course,  supplied  oa  motion. 
In  this  instance  the  common  direction  to  examine  all  parties  upon  interrog* 
atories  being  omitted,  an  order  was  made,  on  motion,  that  die  master  should 
be  at  liberty  to  examine,  &c.    Wallis  v.  Thomas,  7  Ves.  292. 

3.  An  omission  in  a  decree,  if  perfectly  of  course,  supplied  on  motion ; 
viz.  in  the  usual  decree  upon  a  creditor's  bill  against  executors  the  direction 
for  an  account  of  the  personal  estate.    Pickard  v.  Mattheson,  7  Ves.  293. 

•    4.  Order  on  motion,  with  consent,  to  rectify 'a  clear  mistake  in  a  decree. 
Newhouse  v.  Mitford,  12  Ves.  456. 

5.  Order  on  motion,  with  ^consent,  to  rectify  a  clear  mistake  in  a  decree* 
It  must  be  a  separate,  supplemental  order.    Lime  v.  Hobbs,  12  Ves.  458. 

6.  After  enrolment  of  a  decree,  errors  appearing  on  the  face  of  schedule* 
permitted  to  be  corrected  upon  motion,  without  a  bill  of  review ;  but  the 
court  will  not  permit  an  affidavit  producing  a  new  fieict  to  be  used  for  that 
purpose.    Weston  v.  Haggerston,  Cooper,  134. 

7.  A  mistake  being  m^e  in  a  decree,  by  mis-naming  the  defendants,  and 
the  accountant-general  having  in  consequence  entered  an  account  in  wron^ 
names,  an  order  was  made  that  the  register  should  alter  the  decree,  and 
that  the  accountant-general  should  also  alter  the  account  in  his  books. 
Hawker  v.  Duncombe,  2  Mad.  391. 

8.  Point  argued  by  leave  of  the  court,  on  motion  to  vary  minutes.  Perry 
V.Philips,!  Ves. 251. 

9.  N0 
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9l  No  addition  to  or  alteration  in  a  decree  by  motion  or  petition.    1 5  Vet. 

IX.  ^nmtrina^  upon  interlocittorp  tieeitesi. 

1.  Goierai  mode  of  proceeding  in  master's  office  under  decree. 

1.  General  rules. 
Od  the  hearing  of  the  cause  an  inquiry  will  not  be  directed  before  the 
naster  unless  a  ground  for  it  is  laid  in  the  pleadings.    Hollowav  v.  Millard. 
1  Mad.  414. 

2.  Reference  of  the  question  of  intention. 

Question  of  intention  to  be  determined  by  the  court ;  but  not  proper  for 
the  master.    Pitt  v.  Lord  Camelford,  1  Yes.  83. 

3.  To  ascertain  a  child's  existence. 
Deriaee  of  stock  for  life,  with  absolute  power  of  appointment,  if  no 
cUdren ;  referred  to  the  master  for  inquiry  about  a  child,  upon  the  grounds 
for  suspicion.     Sculthorp  v.  Burgess,  1  Ves.  91. 

4.   To  ascertain  the  existence  of  a  debt. 
A  plaintiff  praying  an  assignment  of  a  bond  alleged  to  have  been  satisfied 
bj  the  pajrment  of  the  sum  due  upon  it,  from  the  defendant,  by  the  testator 
is  his  life-time,  on  account  of  the  defendant,  referred  to  the  deputy-re- 
membrancer, to  ascertain  the  facts  of  the  debt  having  been  satisfied on 

wboie  account  —  and  whether  it  was  a  specialty,  or  due  on  the  bond.  Such 
an  aisignment  not  being  available,  the  court  would  direct  (if  they  relieved 
tbe  pUuntiff )  that  the  obligees  shall  permit  their  names  to  be  used  by  the 
pbniitiff  ih  putting  it  in  suit.    Jackson  v.  Radford,  4  Price,  274. 

5.  Affidavit  in  support  of  creditor's  claim. 

Resson  of  the  practice  in  the  master's  office  of  receiving  the  party's 
sffdavit  in  support  of  his  claim,  as  a  creditor,  that  he  must  give  that  assur* 
sooe  that  the  debt  is  due ;  but  if  it  is  contested,  no  attention  is  given  to  the 
sUaiit.    Fladong  v.  Winter,  19  Yes.  196. 

6.  Investing  money  in  thejunds* 

Hie  oomt,  IB  laying  out  money  in  the  funds,  does  not  attend  to  the  dif- 
ftrcDoe  in  the  price  of  stock.    7  Ves.  551. 

?•  Decree  Jor  money  to  he  laid  out  in  land. 

Where  money  is  to  be  laid  out  in  purchases,  a  separate  application  must 
be  made  to  court  upon  each  purchase.  Harrington  v.  Flemmmg,  1  B.  C.  C. 
74. 

8.  Proceeding  de  die  in  diem  toithout  an  order. 

1.  The  master  may  proceed  d!^  die  in  diem  without  an  order.  Sturdy  t. 
LniglMnB,5Yea.42S. 

2.  The  practice  -settied  that  there  should  be  an  order  for  the  master  to 
proceed  dedieim  dienu    Such  order  not  imperative  on  the  master,  but  sub-  n 
j/tet  to  his  discretion.    Purcell  v.  M 'Namara,  1 1  Yes.  362. 

9-  Of  changing  the  master. 

Reference  removed  from  one  master  to  another,  on  the  allegation  of 
cooosel.  that  he  found  the  former  in  such  a  state,  from  his  advanced  age 
and  infirmity,  that  it-^was  not  proper  to  go  ioto  the  business  before  him. 
Aiioo.9yes.341. 

2.  Accounting  before  the  master. 
Of  making  rests. 
On  a  decree  against  a  mortgagee  in  possession  to  account,  rests  cannot  be 

made 
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made  by  the  muter,  unless  directed  by  the  decree.     Webber  v.  Hunt, 
1  Mad.  13. 

3.  Sales  before  the  master. 

1.  Preliminaries  to* 

Lands  not  to  be  set  up  to  sale  under  a  decree,  until  a  true  state  of  the 
title,  with  counsers  opinion  thereon,  be  produced ;  the  title-deed  deposited 
with  the  master,  Ac*    2  Sch.  &  Lef.  7S8. 

2.  Scde  decreed  —  under  a  toiU. 

Where  an  estate  is  devised,  charged  for  the  payment  of  debts,  the  court 
will  order  a  sale,  although  the  heir  be  abroad,  and  the  devisee  insane.  Wil- 
liams V.  Whinyates,  2  B.  C.  C.  399- 

8.  Sale  decreed  —  of  real  estate  provisionallj^. 

Sale  of  real  estate  decreed  provisionally,  without  waiting  the  account  of 
the  personal  estate,  previously  applicable,    12  Yes.  105. 

4.  Sale  decreed — to  satisfy  incumbrances* 

Sale  of  a  plantation  at  St.  Christopher's  decreed  for  satisfaction  of  money 
charged  on  it.    Gascoine  v«  Douglas,  Dick.  431. 

5.  Sale  decreed — to  satiffy  judgments. 

Sale  of  a  moiety  of  a  debtor's  real  estate  decreed  for  salisbction  of  a 
jodgmeot,  and  cwts.    Rowe  v.  Bant,  Dick.  150. 

6.  Sale  decreed  —  excess  in. 

Where  a  will  directs,  and  a  decree  orders  a  sale  of  lands,  or  so  much 
thereof  as  shall  be  necessary  to  pay  incumbrances,  and  the  master,  by  con- 
sent of  the  parties  interested,  sells  the  whole,  it  is  no  objection  on  the  part 
of  the  purchaser  that  more  is  sold  than  will  pay  the  incumbrances.  Lut- 
wych  V.  Winford,  2  B.  C.  C.  248. 

7*  Bidders  ^  sham. 

Solicitor  on  behalf  of  sham-bidders,  obtained  an  order  to  open  the  bid- 
ding; on  the  report  of  their  being  the  best  bidders,  and  their  not  proceed- 
ing, the  solicitor  was  declared  to  stand  as  the  best  bidder,  at  the  price  at 
which  he  opened  the  hiddiag.    Molesworth  v.  Opie,  Dick.  289. 

8.  Bidders ^^-^  lunatic. 

Estate  sold  before  the  master  for  payment  of  debts,  llnd  A.  reported  tlie 
best  bidder.  Before  tlie  report  was  confirmed,  it  was  discovered  that  A. 
was  insane  at  the  time  of  the  bidding.  It  was  moved  on  behalf  of  all  the 
parties  ia  tke  eause»  that  B.  the  next  best  hidder,  might  be  reported  the 
purchaser  at  the  sum  bidden  by  him,  and  B.  consented;  but  the  court 
thought  that  this  was  irregular,  and  directed  the  estate  to  be  re-sold  gene- 
rally.   Blackbeard  v«  Lindigren,  1  Cox^  205. 

9.  Bidders  —  mortgagee. 

Mortgagee  of  a  bankrupt's  estate  allowed  on  petition  to  bid  for  the  s^me, 
on  a  tfde  « the  naortgaged  estate.    Ex  parte  Marsh,  1  Mad*  148. 

10.  Opening  biddings — Jrom  inadequacy  of  price. 

Bidding  opened  where  a  considerable  advantage  offered,  and  the  estate 
ordefed  to  be  sold  in  one  lot.     Watts  v.  Martin,  4  B.  C.  C.  llS*  ^ 

1 1.  Opening  biddings — upon  advance  offered. 

1.  Biddings  opened,    Tait  v.  Lord  Northwick,  5  Yes.  655. 

2.  Biddings  opened  on  advancing  100/.  on  800^.,  and  200/.  on  1,200/. 
Anoii.  2  Yes.  487. 

S.  Biddings  opened  after  the  report  confirmed,  simply  upon  advance  of 
61/.  on  305/.;  3d/.  not  sufficient,    dhetham  v.  Grugcon,  5  Yes.  86. 

4.  Bid- 
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4.  Biddings  opened  on  advance  of  200/.  upon  3,200/.;  but  100/*  was  held 
too  little.     Anon.  5  Ves.  148. 

5.  Bidding  opened  on  advance  of  50/.  on  S80/.  payine  the  expence ;  10/. 
per  cent,  not  sufficient  on  a  small  sum.    Upton  v.  Lord  Ferrers,  4  Yes.  700. 

6.  The  rule,  that  an  advance  of  10/.  per  cent,  entitles  the  party  to  open 
btddings,  not  to  prevail  in  future.    Andrews  V.  iBmerson,  7  Ves.  420. 

7.  No  rule,  fixing  the  advance  on  opening  biddings  at  10/«  per  cent.; 
more  or  less  will  be  required  according  to  circumstances.  White  v. 
Wilson,  15  Ves.  151. 

8.  In  a  creditor's  suit  bidding  opened  upon  an  advance  of  500/.  upon 
10,000/.  paying  the  advance  into  court,  and  the  expences  of  the  discharged 
porchaser.     Brooks  v.  Snaith,  3  Ves.  &  Beam.  144. 

9.  General  rule  not  to  open  biddings  after  confirmation  of  the  report, 
upon  negligence,  surprise,  the  circumstances  of  the  estate,  &c. ;  without 
fomething  unconscientious  on  the  part  of  .the  purchaser.  \^ite  v.  Wilson, 
H  Ves.  151. 

10.  Increase  of  price  offered  is  not  alone  a  reason  to  open  biddings  after 
the  report  confirmed.    Boyer  v.  Blackwell,  3  Anst.  656. 

U.  Biddings  not  opened  after  confirmation  of  the  report,  unless  fraud  in 
the  purchaser ;  or  fraudulent  negligence  in  another  person,  as  the  agent ;  of 
vhich  it  would  be  against  conscience  that  the  purchaser  should  take  advan- 
tage ;  or,  unless  some  particular  principle  arises  out  of  the  character  of  the 
purchaser,  as  connected  with  the  ownership  of  the  estate,  or  some  trust  or 
confidence,  or  Us  conduct  in  obtaining  the  report.  Morice  v.  Bishop  of 
Durham,  11  Ves.  57. 

12.  Biddings  opened  after  confirmation  of  the  report  on]circumstances ;  as, 
vhere  the  owner  of  the  estate,  who  joined  in  the  motion,  was  in  prison  at 
the  time  of  the  confirmation,  and  a  fourth  of  the  original  pirice  was  offered 
in  advance ;  but  a  deposit  of  the  whole  advance  was  required.  Increase  of 
price  alone  will  not  do ;  but  when  large  it  is  a  strong  auxiliary  circumstance. 
Watson  V.  Birch,  2  Ves.  51. 

IS.  On  opening  biddings,  the  courts  in  the  reference  of  costs  of  the  pur- 
rhiier,  will  not  give  a  particular  direction  lor  a  specific  expence.  Anon. 
2Ves.286. 

12.  Opening  biddings'^ by  omefresent  at  Aetak* 

A  person  present  at  a  sale  is  nat  permitted  to  qpen  biddings.  M^ullock 
V.  Colhadi,  3  Mad.  314.  The  contrary  was  held  in  Rigby  v.  M *Namara, 
6  Ves.  117. 

18.  Opening  biddings  —  asfo  one  or  aU  the  lots  of  a  purchase. 
Where  one  person  is  reported  purchaser  of  several  lots  before  the  master, 
if  the  biddiRgs  are  opened  as  to  one  of  the  lots,  he  shall  have  an  option  to 
apcn  then  as  to  idl,  conme  semble.    Boy^  v.  Blackwell,  3  AnsU  656. 

14.  Opening  biddings'^  after  confirmation  of  report. 

1.  Upon  a  sale  in  this  court,  the  bidding  may  be  opened,  even  a  second 
dme,  when  the  report  of  the  purchaser  has  not  been  confirmed ;  but  shall 
not  be  opened  at  all  if  the  report  has  been  confivaed.  Scott  v.  Nesbit, 
SB.C.C.475. 

2.  Afier  a  sale,  and  the  master's  report  confirmed,  the  bidding  shall  not 
be  opened  but  on  special  circumstances ;  mere  increase  of  price  is  not  suf- 
iicieiit  for  this  purpose ;  but  that,  together  with  the  person  prindpaliy  in- 
tanned  being  a  prisoner  for  debt  at  the  time  of  sale,  is  sufficient.  Watson 
▼•Birch,4B.C.C.  172. 

S.  Fraud  is  an  exception  to  the  general  role  not  to  open  biddings  after 
coBfirmation  of  the  report.    2  Ves.  55. 
4.  Biddings  are  opened  for  benefit  of  the  suitor  and  estate;  nnt  of 

the 
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the  purchaser;  as  where  he  was  too  late,  and  the  overhidding  is  small. 
Anon.  1  Yes.  453. 

5.  Biddings  opened  upon  a  second  applii^ation  by  the  same  person ;  the 
purchaser  not  appearing  upon  notice.     F^eston  v.  Barker,  16  Ves.  140. 

15*  Opening  biddings  ^deposit  thereon, 

K  Upon  opening  biddings  the  court  refused  to  dispense  with  a  deposit,  or 
to  order  a  trifling  one,  upon  particular  circumstances.     Anon.  6  Ves.  518. 

2.  The  deposit  made  upon  opening  a  bidding  is  considered  as  part  of  the 
purchase -money  paid,  although  on  the  event  of  the  depositor  not  being 
reported  the  best  bidder,  it  must  be  returned  to  him,  and  therefore  where 
the  deposit  is  laid  out  in  the  public  funds,  which  rise  between  the  time  of 
the  deposit  and  the  purchase  being  completed,  the  estate  will  havetlie  bene- 
fit of  the  rise.    Ambrose  v.  Ambrose,  1  Cox,  194. 

16.  Of  compelling  the  purchaser  to  completey  or  discharging  himjrom,  his 

purchase^ 

1.  Motion,  that  a  person  reported  best  purchaser  should,  complete  his 
purchase  by  a  certain  day,  refused ;  the  report  not  being  absolutely  confirmed. 
AnoQ.  2  Ves-  335. 
.  2.  One  reported  the  highest  bidder  before  the  master  was  compelled  to 
complete  his  purchase.     Cunningham  v.  Williams,  2  Anst.  344. 

3.  Purchaser  discharged  on  motion,  upon  affidavit  of  imprisonment  for 
debt  and  insolvency.     Hodder  v.  Ruffin,  1  Ves.  &  Beam.  544. 

17.  Purchase-money  —  to 'whom  paid. 

In  sales  under  a  decree,  it  is  irregular  to  pay  the  purchase-money  to  the 
party;  it  ought  to  be  paid  into  court.  Bennett  v.  Hamil,  2  Sch.  & 
Lef.  581. 

18.  PurduLse'money  — patient  of  before  taking  possession  or  coMeyance. 

Motion  against  purchasers  in  the  master's  office,  to  pay  in  their  purchase- 
money,  refused ;  the  estate  sold  being  copyhold,  limited  for  life,  and  then  in 
remainder ;  and  the  remainder-man  being  abroad,  he  not  having  surrendered. 
Noel  v.  Weston,  Cooper,  138. 

19.  Purchase-money  '^payment  of  by  one  antecedently  in  possession. 

Motion  by  one  tenant  in  common  who  had  agreed  to  sell  to  the  other,  that 
the  latter  should  pay  his  purchase-money  into  court,  refused,  where  such 
purchaser  had  been  before  and  at  the  time  of  the  purchase  in  possession  of 
the  whole,  with  the  approbation  of  the  other  tenant  in  common.    Freebody 
V.Perry,  Cooper,  91. 

20.  PurchasC'money  — payment  ofjoint'purohasers  proportion^ 

Where  two  persons  jointly  purchased  a  lot  sold  under  the  decree^  the 
court  would  not  permit  one  of  them  to  pay  into  court  his  proportion  of  the 
purchase-money.    Darkin  v.  Marye,  1  Anst.  22. 

21.  Purchase^money  —  disposition  of  oh  adverse  claim  made. 

In  a  suit  for.  the  pavment  of  creditors,  the  real  estates  of  the  testator 
were  ordered  to  be  sold.  A.  being  reported  the  purchaser  of  one  of  the 
estates  for  14,800/.,  entered  into  possession  and  accepted  the  title,  and  pro- 
per conveyances  were  executed.  On  application  by  the  creditors  to  have 
the  purchase- money  paid  out,  the  purchaser  stated  that  the  tenants  of  the 
estate  had  been  served  with  a  writ  of  right  at  the  suit  of  a  person  who  claimed 
the  whole  estate  under  an  adverse  title.  But  the  court  thought  that  the  pur- 
chaser having  accepted  the  title,  &c.  could  not  now  prevent  the  money 
being  paid  out  of  court,  and  ordered  accordingly.  Thomas  v.  Powell, 
2  Coz>  394. 

22.  Mode 
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22.  Mode  qfcompuiing  value  of  premises. 

ii  to  the  mode  of  computing  tlie  value  of  premises  in  the  master's  ofScCi 
SeePinnell  v.  Hallet,  2  Ves.  &  Beam.  277. 

23«  Invalidating  of. 

1*  An  estate  being  sold  before  a  master  when  the  purjposcs  of  the  decree 
U  not  require  it,  the^aale  shall  be  set  aside»  although  the  reports  of  the 
K^enl  purchasers  were  confirmed ;  but  the  purchasers  must  be  fully  reini- 
boned  sU  their  expences  out  of  pocket.  Qu^r^,  whether  inadeouacy  of 
price  alone  is  a  sufficient  ground  to  set  aside  such  a  purchase.  Priaeaux  v. 
Wdeanx,  1  Cox,  34. 

t  A  sale  under  a  decree,  all  necessary  parties  being  before  the  court,  not 
wt  Hide  after  a  lapse  of  time,  though  the  surplus  of  the  purchase-money  was 
^ncted  to  be  paid  to  the  tenant  for  life ;  there  being  no  surplus,  and  the  sale 
ippadag  to  be  properly  oonducted.    Lightbume  v.  Swtft»  2  B.  &  B.  207- 

24.  Appointment  by  purchaser  of  clerk  in  court* 

Court  will  not  make  purchaser  appoint  a  clerk  in  court :  which  is  only 
BMoniy  where  the  party  la  to  appear.    Child  t.  Abingdon,  1  Ves^  94. 

4.  Mastei^s  report,  and  exceptions  thereto. 

L  Ofasstiapating  the  opinion  of  the  court  respecting  its  form. 

AmotioD  cannot  be  made  for  the  opinion  of  the  court,  to  obviate  difficul- 
tiei  of  the  master  as  to  the  form  of  his  report.    Agar  v.  Gumey,  2  Mad.  389. 

2.  Annexation  of  schedules  to  report* 

Schedules  of  accounts  referred  to  in  the  master's  report,  piust  be  an- 
pned  to  and  filed  with  the  report,  and  not  entered  in  a  book,  and  kept 
ia  the  master's  office,  as  was  attempted  in  this  case*.  Smith  v.  Smith, 
Dictm 

S.  Form  of  a  report  toucUng  an  uncertain  surplus  to  be  distributed. 

Where  a  surplus  to  be  distributed  is  an  uncertain  sum,  the  master  ought  to 
report  the  shares  in  aliouot  parts,  not  in  money.  Attorney-general  v.  Haber- 
wbers'  Company,  1  Yes.  295. 

4.  Separate  reports. 
MotioD  for  separate  report,  and  proceedings  de  die  in  diem.    1  Ves.  72. 

S.  Precedence  of  separate  over  the  general  report. 

The  exchequer  will  not  direct  the  deputy  remembrancer  to.  proceed,  to' 
ntke  I  eeneral  report  until  the  previous  orders  for  separate  reports  are  re* 
pMj  disposed  of,  although  he  have  before  him  a  full  state  facts.  Lewes 
».  Morpa,  3  Price,  175- 

6.  Amendment  of  report. 

A  nistake  of  a  report  made  in  1772,  and  enrolled,  ordered  to  be  amended, 
^  the  docqnetting  of  the  enrolment,  to  be  altered  accordingly.  Yow  v. 
Tomead.    Dick.  59. 

7*  Admission  of  evidence  after  closing  report. 

Evidence  not  to  be  received  by  the  master,  after  he  has  settled  his  report. 
IWapsonv.Lwnbe,  7  Ves.  587. 

8.  Service  of  order  nisi  to  confirm  report. 

After  final  rmort  of  costs,  &c.  nothing  remaining  but  anpUpation  of  the 
'■4  srdered  that  service  on  die  clerks  in  court  of  the  aefendant  should 
ll^sood  service,  in  order  .to  confirm  the  report,  on  motioii  and  affidavit 
wsanw  lived  in  die  East  and  West- Indies,  and  others  in  difcrant  parts  of 
^  osmtnr,  thoagh  there  were  only  five  defendants.  Jacksop  v,  Anon. 
«y«».417. 

Vol.  VUI.  S^  9.  Cause 
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9*  Cauu  against  catffirmiug  rtport^fimg  exeeptionMy  and  making  depodt. 

After  an  order  for  confirnung  the  report  nut,  filing  exceptions,  and  making 
'  the  deposit  with  the  register,  are  no  cause  to  prevent  that  order  being  made 
absolute,  unless  an  order  for  setting  down  the  exceptions  to  be  argued  is  ob- 
tained ;  which  may  be  done  either  dv  the  plaintiff  or  defendant.  The  order 
coofinning  the  report  was  discharged  on  payment  of  costs.  Oilbart  t.  Moss, 
4  Ves.  617. 

10*  Reoiewing  report^  aJUr  cot^muUion^ 

1.  Reference  to  the  master  to  review  his  report,  though  it  had  been  con- 
firmed.   Turner  v.  Turner,  Dick.  SIS. 

2.  The  master  ordered  to  review  his  rcfport  after  confirmation.  Ex  parte 
Turner,  Swanst.  157* 

11.  Report  relative  to  iii/ant  tnutees. 

Exceptions  do  not  lie  to  reports  relative  to  infaats,  being  trustees  within  the 
statute  of  7  Ann.  They  mnst  be  objected  to  bythe  petition.  Ex  parte  Burton, 
Dick.  S95. 

)2.  Report  approving  of  drafi  qf  c^nveyanu  directed* 

Master  directed  to  make  his  report  of  his  approving  the  dr^  of  a  conrey- 
ance.    Lloyd  v.  Griffith,  Dick.  lOS. 

IS.  Touching  trustees  approved  ofhy  Atm. 

The  report  of  the  master  concerning  trustees  approved  of  by  him,  does 
Aot  require  confirmation.    Latimer  v.  Clare,  1  Anst.  57. 

14.  Motion  anticipating  his  certificate. 

As  to  the  practice  of  moving  upon  the  certificate  of  the  master,  that 
no  examination  is  put  in,  or  of  the  six-clerk,  that  there  lias  been  no  pro- 
ceeding, drc.  before' the  certificate  actually  granted,  and  whether  notice 
should  be  given  by  the  master  before  he  grants  k,  quaere.  Wills  v.  Pugh, 
10  Ves.  402. 

15«  Whether  a  certificate  countervails  a  report. 

No  certificate  by  a  master  as  by  accountant-general;  but  there  roust 
be  a  report,  in  order  to  take  notice  of  any  thing  in  the  master^s  office. 

1  Ves.  70. 

16.  Preliminaries  to  exceptions* 

It  is  of  course  to  except  to  a  report,  that  an  exaniination  or  deposition  is 
impertinent  without  previously  takiug  objections,  as  the  master  does  not 
denver  a  draft  of  such  reports.    Price  v.  Shaw,  Dick.  7S2* 

17*  Deposit. 

1.  Where  the  exceptant  prevails  in  any  of  the  exceptions,  he  is  entitled 
to  the  deposit.    Parker  v.  Prout,  4  B.C.  C.  1. ;  sed  vide  Dawson  ▼.  Budi, 

2  Mad.  184. 

2.  When  several  exceptions  are  taken  to  an  answer,  and  the  BMSter  re-^ 
ports  the  answer  sufficient,  and  one  general  exception  is  taken  to  his  rq>ort» 
and  some  of  the  exceptions  to  the  answer  are  allowed,  some  not,  and  others 
waived,  the  court,  in  its  discretion,  may  order  the  deposit  to  be  divided* 
Dawson  v.  Busk,  2  Mad.  184. 

18.  Revietoing  report^  tojbund  exceptions. 

Reference  to  the  master  to  review  his  report  in  order  to  five  liberty,  to 
take  objections  for  the  purpose  of  grounding  exceptions.  Vulence  v.  Wel« 
don,  Dick.  290.  *  * 

19.  Exceptions  to  report ^  after  passing  over  drqft. 
Though  no  objections  wer^  taken  to  the  draft  of  a  report,  and  it  was  c^ix* 

finned  s 
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finaed ;  pWaitf  permitted  to  take  earoeptioiig  to  the  report  at  if  he  had  ob- 
jected to  the  draft.    Alien  v.  Ailan>  Diok.  362. 

90.  Time  rfesceptrng  to  report* 

1.  Defendant  permitted  to  take  exceptions  to  a  report  after  confirmation, 
wkloat  having  taken  objections.    Ex  parte  Turner. 

S.  Exceptions  allowed  to  be  taken  to  a  report,  though  no  ol^ections  were 
■ade  before  the  master  while  the  report  was  in  draft,  and  the  report  con- 
frmed  midi  *  apeciai  case  being  made.  Penmngtoa  v.  Lord  Muneaster, 
lMad.555. 

3.  Exceptions  permitted,  with  reference  to  one  object  of  int|ttiry,  after 
exceptions  to  the  same  report  with  reference  to  another  sul^ject,  aUow:ed  or 
•verniled  on  armament.    Ex  oarte  Turner,  Swanst.  16(X 

4.  A  partv  wno  means  to  object  to  the  report  of  the  deputy  remembrancer 
Bimt  slate  his  objections  in  a  reasonable  time,  before  the  time  fixed  for 
i^BiBg  the  report.    Anon.  1  Anst.  277. 

5.  Exceptions  to  a  report  for  impertinence^  may  be  taken  after  on  order 
to  expunge,  until  that  ordet  has  been  acted  upon.  Not  necessary  to  take 
•ijcctiona  bwfm  the  maater  preripuft  to  oKeepting  to  m  report  of  inper- 
tincnoe.  Under  the  circumstanqes  of  the  case*  the  defendant  was  at  m&ty 
to  take  a  general  exception,  without  setting  out  the  particulars  in  which  he 
alleged  the  report  to  be  erroneous.    Norway  v.  Rowe,  1  IVIer.  135. 

21 .  Filing  excepfieius  nunc  pro  tunc. 

Exceptions,  under  the  circumstances,  allowed  to  be  taken  nunc  pro  tunc^ 
to  the  master's  report  of  insufficiency  of  answer,  though  after  such  a  report 
tptea  and  further  answer  were  pat  in  and  plea  overruled.  Noel  v.  Ward„ 
I  Biafl.  SS9* 

22i  Form  of  excepting. 

1.  Where  an  exception  is  taken  to  a  master's  report,  including  several 
dirtiact  anttesa)  and  the  report  appears  right  in  any  one  instance,  the  ex- 
ception amat  be  overruled.    Hodges  v.  Salmons,  1  Cox,  24^. 

8.  Otder  to  refer  back  to  the  master  an  examination,  under  the  direction 
IB  a  decree  for  examination  of  the  parties,  to  see  whether  it  was  sufficient. 
Exception  to  the  report,  and  in  the  geneial  terms,  that  the  master  had  re- 
ported the  examination  sufficient,  whereas  he  ought  to  have  reported  it  in* 
wifficient,  is  r^;nlar ;  but  not  to  be  encouraged ;  and  therefore  being  over* 
niled,  costs  beyond  the  deposit  were  given.  Purcell  v.  M'Namara,  12  Ves. 
166.    Vide  nf/9«  (S). 

2S.  Setting  doton  exceptions. 

1.  The  bare  filing  of  exceptions  to  a  report,  and  not  setting  them  down  Uv 
be  argued^  is  not  cause  against  confirming  the  report.  Hall,  v.  Mulliner, 
Dick.  6(H. ;  Abel  v.  Nodes,  Ibid.  730. 

2.  Filing  exceptions  without  setting  them  down  to  be  argued,  is  no  cause 
^gsinat  corarming  a  report.    Abel  v.  Nodes,  2  Cox,  169. 

S*  Exceptions  ought  to  be  set  down  before  tlie  lord  chancellor ;  but  on 
Mdal  reasons  mav  be  transferred  to  the  master  of  the  rolls.  Fretwell  v. 
Kay,  Dick.  605. 

24>.  Taking  exceptions  off*  the  ^. 

Exceptions  to  a  report  may  be  taken  off  tlie  file,  if  filed  after  the  report 
has  been  confirmed  absolute.    Sterling  v.  ThompsQn,  Cooper,  271- 

S5«  Exception  at  too  general.    (Vide  supis,  22.  2.) 

1.^  BxccptaoDS  to  report  for  not  stating  the  bill  to  be  impertinent,  without 
ipecifnng  m  ^at  particulars,  allowed.     Mackworth  v.  Bnggs,  Dick.  8  K 

tL  The  master  in  roporiiag  an  examination  impertinent,  must  specify  in 
^  ^  pattieahwB.    Anon.  3  Mad.  246. 

S  2  26.  Ex' 
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I.  Excepium^  as  Haiing  evreumttancei  instead  ofeonebtiwu. 

Upon  a  reference  to  the  master  as  to  the  ftct  of  a  person's  death,  the  re- 
port only  stating  the  circuinstances»  tis.  absence  abroad  fourteen  years  with- 
out any  account  of  him,  but  not  drawing  the  conclusion,  it  was  rensrred  back 
to  the  master  to  state  whether  he  was  dead  at  the  time  when  administration 
was  granted ;  especially  as  two  years  more  had  elapsed  since  the  report.  Lee 
V.  Willcock,  6  Yes.  605. 

27*  Exception  to  rq^ort  injavour  qf  titk/rom  want  of  parties  to  suit. 

Bill  by  devisees  in  trust,  to  sell  for  specific  performance  of  an  agreement 
to  purchase ;  that  the  heir  of  the  derisor  is  not  a  party  to  the  suit,  is  not 
matter  of  exception  to  the  report  in  favour  of  the  title.    8  Yes.  SSi. 

28.  Exception  to  award  of  referee  under  a  decree. 

Exceptions  will  lie  to  an  award  of  a  referee  under  a  decree  if  only  ad  com' 
putandum  ;  but  not  if  to  all  matters  in  difference.  Woodbridge  v.  Hihon, 
Dick.  640. 

29*  Exception  to  certificate  of  opinion. 

Exceptions  do  not  lie  to  the  master's  report  certifying  his  opinion.  Neal 
T.  Billing,  Dick.  98. ;  Hamlyn  v.  Lee,  Ibia.  94*. 

80.  Exception  to  report  Jbr  costs. 

Exceptions  will  not  He  to  a  master's  report  for  costs  only,  but  it  must  be 
by  petition.    Pitt  v.  Mackreth,  8  B.  C.  C.  821. 

81.  Exception  to  report /or  maintenance* 

Exceptions  will  not  lie  to  a  master's  report  for  maintenance ;  and  a  title 
being  set  up  acainst  the  infant  must  be  established  elsewhere.  NichoUs  er 
parte,  1  B.  C.  C.  577. 

82.  Exception  to  report  relative  to  suit  by  prochein  amy. 

A  master's  report  on  a  reference  to  inquire  whether  a  suit  instituted  in  the 
name  of  an  infant  bv  a  prochein  amy  was  necessary,  is  not  a  subject  for.  ex- 
ceptions ;  but  any  objection  to  it  must  be  made  on  the  motion  to  confirm  the 
report.    Whitaker  v.  Marlar,  1  Cox,  285. 

9S.  Exception  to  certificate  of  settlement  of  ittterrogatories* 

Exceptions  do  not  lie  to  a  master's  certificate  of  his  having  settled  interro^ 
gatories.    Stanyford  v.  Tudor,  Dick.  548. 

84.  Miscellaneous. 

The  master  by  his  report  stated  that  he  had  not  allowed  a  discharge  to  the 
execution  for  want  of  evidence,  but  had  received  a  claim.  The  report  was 
excepted  to ;  and  it  was  admitted  that  the  evidence  before  the  master  did 
not  warrant  the  claim,  but  that  additional  evidence  clearly  established  it. 
Held,  that  to  support  the  exception,  it  must  be  shown  that  the  master  ought 
to  have  allowed  tne  discharge  on  the  evidence  before  him  ;  and  that  if  the  ' 
master  refused  to  act  upon  the  additional  evidence,  a  distinct  motion  should 
be  made  for  a  direction  that  he  should  receive  it.  Ridifer  v.  O'Brien, 
8  Mad.  48. 

5.  Issue  and  special  case. 
1.  General  rules  as  to  granting  an  issue. 

1.  Right  of  this  court  to  be  exercised  very  tenderly,  of  jurisdiction  de- 
ciding upon  facts  without  an  issue.    9  Yes.  168. 

2.  Where  there  is  contradictory  evidence  raising  a  doubt,  or  witnettes  are 
discredited  after  the  case  proved,  an  issue  or  inquiry  will  be  directed ;  but 
not  where  a  party  fails  to  establish  his  case.     1  B.  &  B«  288. 550i 

8.  A  defendant  not  entitled  to  an  issue,  or  inquiry  to  establish  a  case,  re- 
lied on  by  his  answer,  but  omitted  in  proof.  Savage  v.  Carrolli  1  Bt  &  B.  548. 

2.  /Mate 
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S.  iMfue  vd^em  gramUd-^to  try  the  gemnneneu  of  papers. 

luae  to  try  if  certaio  papers  were  forged :  on  being  found  so,  thev  were 
csDcdled  in  court,  and  kept  by  the  master.    Kemp  v.  Mackarel,  Dick.  267. 

3.  Issue  when  granted  ^-^  to  try  the  validity  of  a  toill. 

1.  A  will  never  set  aside  without  an  issue,  devisavii  vel  non.     11  Ves.  53. 

2.  Bill  by  an  faeir  at  law,  for  an  issue  to  try  the  validity  of  a  will  made  in 
Eogiand,  Jwniissed,  partly  on  the  ^ound  of  his  acquiescence  both  in  the 
tedesiasdcal  court,  and  upon  a  bill  to  perpetuate  testimony,  but  prin- 
cipaOy  because  the  lands  lay  in  PQnosylvania.  Pike  v.  Hoare,  2  Eden,  182. ; 
AiDb.428. 

4.  Issue  when  granted'^  to  try  testator's  title* 

Bill  by  devisees,  praying  a  conveyance,  upon  the  ground  of  an  alleged 
qoitable  title  in  the  testator,  originating  in  an  agreement  denied  by  tlie 
annrer,  but  supported. by  evidence  of  ownership,  such  as  the  receipt  of 
rents,  and  profits,  &c.  Issue  directed  to  try  whether  the  testator  was  at  his 
iksth  beneficially  entitled.    Burkett  v.  Randall,  3  Mer.  446. 

5.  Issue  when  granted —  to  try  the  amount  of  a  legacy^ 

Upon  a  question  as  to  the  amount  of  a  legacy,  from  a  doubt  as  to  a  figure, 
aa  ime  was  directed,  instead  of  a  reference  to  the  master.  Norman  v.  Mor- 
rell»  4  Vea.  796. 

&  Issue  when  granted'^  upon  the  question  as  to  residue  between  executor  and 

next  of  kin. 

No  instance  of  an  issue  upon  the  question  between  executor  and  next  of 
*  as  to  the  residue.    14  Ves.  323. 


7.  Issue  when  granted  —  to  try  the  question  of  heirship. 

The  iaem  of  an  issue  to  try  who  were  the  co-heirs  of  the  late  Duke  of 
Bucks.    L^gard  v.  Sheffield,  Dick.  87. 

8.  Issue  when  granted  —  to  try  the  existence  of  an  illegal  agreement. 

Issue  directed  to  try  whether  an  asreement  to  carry  on  an  illegal  game» 
and  a  contribution  for  that  purpose,  had  been  made  or  not.  Nash  v.  Ash, 
1  Eden,  378. 

9.  Issue  when  granted —  to  try  the  competency  of  a  witness  examined. 

It  becommg  suspicious  that  a  witness  who  had  been  examined,  was  in- 
terested, and  issue  Jvas  directed  to  try  the  fact.  Stokes  v.  M'Keral, 
5  B.  C  C.  228. 

ICl  Issue  when  granted  —  to  assess  damages  Jor  breach  qfcooenant  to  settle 

estate. 

To  settle  a  particular  estate,  the  breach  is  matter  of  damage,  and  an  issue 
dian  be  glinted  to  try  what  the  damage  is.    Wade  v.  Paget,  1  B.  C  C.  363. 

11.  Mode  of  obtaining  an  issue. 

1.  The  court  will  not  direct  an  issue  on  motion.  Anon.  2  Anst.  480. 
CSmItb,  the  Attorney-General  v.  Lane,  Ibid*  589.  ^ 

2.  A  trial  at  law,  directed  by  consent  to  try  the  right  of  stooping  up  or 
•hstnicliag  lighto,  and  a  view  to  be  had  to  see  if  the  new  builaings  are  on 
oU  fcnndOTons.    Attorney-general  v.  Bentham,  Dick.  277* 

12.  Order  Jor  issue  nisi  or  absolute. 

Defiesdant  having  made  default  at  the  hearing,  order  directing  an  issue 
lat  be  aa  order  nisi  in  the  first  instance.    Peacock  v.  M'Kericher,  Dick. 
434. 

13.  Time  of  obtaining  an  issue. 

bne,  whedicr  an  instrument  was  obtained  by  fraud,  kc  not  directed  on 

S  3  motion 
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motion  afler answer,  w  where  the  decree  depends  upon  a  simple  fact,  yis. 
legitimacy  or  competency!  according  to  the  present  practice  to  refer  a  title 
on  motion,    Fullagar  v.  Clark,  18  Ves*  ]un.  iSl. 

14.  Who  is  to  be  ihejdaintiff'in  an  issue. 
The  party  who  has  to  sustain  the  affirmative,  is  to  be  plaintiff  in  an  iisue, 
and,  as  such,  has  the  choice  of  the  court  in  which  it  is  to  be  tried.    E»  parte 
Malkin,  2  Rose,  27. 

15.  Form  t^an  issue  to  try  vAo  toere  the  co-heirs  ofBm 

TUe  form  of  an  issue  to  try  who  were  the  co-heirs  of  the  late  Duke  of 
Bucks.    Legard  v.  Sheffield,  Dick.  ST. 

16.  Trial  of  issue  at  bar. 
Trial  of  issue  at  bar  of  king's  bench,  mrdered  on  terms.    Hite  ▼.  Salter, 
Dick.  495. 

17.  Evidence  on  an  issue  regulated. 

1.  In  directing  an  issue,  the  court  will  not  order  the  examinatioD  of  per* 
sons  at  the  trial  who,  by  the  rules  of  the  courts  of  law,  could  not  be  exanuned 
without  such  order,  except  sometimes  in  cases  where  the  facts  in  dispute  rest 
only  on  the  knowledge  of  the  plaintiff  and  defendant.  Ex  parte  Dister,  in  re 
Thomson,  1  Buck.  234. 

2.  On  an  issue  from  chancery,  original  answer  not  sent  down  to  the  trial, 
whether  between  same  parties  or  not,  till  after  refusal  of  the  office-copy  as 
evidence.    Anon.  1  Ves.  152. 

3.  It  has  never  been  laid  down  as  a  rule,  that  a  will  cannot  be  proved 
without  examining  all  the  witnesses,  though  the  practice  has  been  to  examine 
all.    Powel  V.  Cleaver,  2  B.  C.  C.  499. 

4.  On  the  trial  of  an  issue  demsavit  vel  non^  directed  by  this  court,  all 
the  witnesses  to  the  wiU  should  be  examined.  Bootle  v.  Blundell^  Cooper^ 
136. 

5.  In  proving  the  execution  of  a  devise,  actual  signature  by  the  devisor 
in  the  presence  of  the  three  subscribing  witnesses,  not  required,  if  he  de- 
clares it  to  be  his  will  before  those  who  did  not  see  him  sign ;  and  separate 
attestations  sufficient.    Westbeech  v.  Kennedy,  1  Ves.  ft  Beam.  362. 

18.  New  trial — Jrom  misdirection  qf  the  judge. 

'Where  an  occupier  of  lands  is  plaintiff  in  an  issue  directed  by  the  exche- 
quer to  try  a  moduSf  and  proves  on  the  trial  that  the  defendant  (the  vicar) 
and  his  predecessors  have  not  received  tithe  of  hay  within  a  certain  town- 
ship, either  in  kind,  or  sub  modo^  within  living  memory  ;  and  that  the  vicar 
and  his  predecessors  have  been  in  possession  of  a  piece  of  meadow  within 
the  same  township,  laid  in  some  of  the  terriers  produced  to  have  been  given 
in  lieu  of  tithe  hay ;  and  no  evidence  is  adducea  to  rebut  such  a  case  on  die 
part  of  the  defendant ;  if  the  jury  find  for  the  defendant,  under  the  direction 
of  the  judge,  ^'' that  they  must  besati86ed  from  the  evidence,  that  the  de- 
fendant and  his  predecessors  have  held  the  meadow,  in  lieu  of  tithes,  from 
before  the  commencement  of  legal  memory,"  it  is  not  ground  for  a  new  trial. 
Adams  V.  Evans,  4  Price,  14. 

19.  Neva  trial  ^^ from  rejecting  material  ewdenee^ 

1.  Discretion  to  refuse  anew  trial  of  an  issue,  if  justice  has  been  done 
upon  the  whole ;  though  some  evidence  may  have  been  improperly  rejected 
at  law.     11  Ves.  51. 

2.  The  improper  rejection  of  written  evidence  no  ground  for  granting  a 
new  trial  of  an  issue;  the  court  being  satisfied  with  the  verdict  upon  all 
the  evidence,  including  that  rejected.  Hampson  v.  Hampson,  3  Yea.  Bt 
Beam.  41 . 

3;  After  two  tdals  at  bar  in  favour  of  the  cbna  of  the  wsarden  and  muior 

canons 
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cttoDi  of  St.  I^'s,  to  titdes  it  &•  9<f.  utider  the  decree,  and  act  of  pftriia- 
aeot57H.8n  upon  an  iMue,  whether  any,  and  what  less  sum  haa  been 
pni,  a  new  trial  was  refused;  though  evidence  was  rejected  that  ought  to 
W  been  received,  materiiU ;  this  being  in  the  discretion  of  the  court,  for 
iti  infonnation ;  and  all  the  evidence,  though  proving  that  less  than  2s*  9dm 
bd  been  paid,  not  showing  any  certain  payment  in  lieu  of  tithes.  Whether 
tbe  ime  onsht  to  have  been  directed  in  the  cross-cause,,  qwgre^  firat«  as 
bdog  opon  Uie  bill  of  mere  lessees,  not  owners :  secondly,  as  tending  to 
proof  of  a  payment,  different  from  that  relied  upon  by  their  answer,  and  the 
oliblishment  of  which  was  prayed  by  their  bill.  Warden  and  Minor  Canons 
of  8t  Ptoil*s  T.  Morris,  9  Ves.  155. 

20.  Nem  trial  —  to  adduce  neao  evidence. 

1.  After  verdict  on  issue  directed,  new  trial,  on  account  of  having  further 
Cfidenceto  produce,  refused;  there  being  no  fraud  or  surprise,  but  the 
evidence  havmg  been  kept  back  by  the  party  applying ;  though  court  much 
imtMitdi  with  the  verdict    Standen  v.  Edwards,  1  Ves.  134. 

1  H.  emplojred  B.  as  his  bailiff,  and  gave  him  a  general  authority  to  ac* 
ent  biUs  for  bun.  B.  accepted  several  bills  without  the  knowledge  of  H., 
ad  diiccranted  them  at  H/s  bankers,  and  applied  the  money  to  his  own 
w;  sad  then  died.  The  bankers  aflerweirds  obtained  a  bond  from  H.  for 
thebsfatnce  of  his  account  with  them,  including  the  several  bills- so  accepted 
W  B.  On  a  bill  filed  to  set  aside  this  bond,  as  iinproperly  obtained  from 
fl*)  tbe  court  directed  the  bankers  to  sue  the  plaintiff  at  law  upon  these  bills. 
The  biakers  selected  some  of  these  bills,  on  which  they  brought  their  ac« 
tiov,  snd  which  were  just  sufficient  to  cover  their  demand ;  but  on  the  trial 
tWe  qipeared  a  receipt  endorsed  on  one  of  them,  and  the  jury,  for  that 
mMMi,  gave  a  verdict  against  the  bankers  on  that  bill,  and  u>r  them  on  all 
tberoL  There  was  no  application  for  a  new  trial ;  but  when  the  cause  was 
ftt  down  again,  the  bankers  applied  for  an  opportunity  of  proving  their  de- 
i>ndonsome  other  of  the  bills.  But  the  court  thought  that  the  reftiedy,  if 
nj,  Dost  be  by  motion  or  petition  tot  a  new  trial ;  but  that,  under  the  cir- 
cBwatUites  of  this  case»  the  court  would  not  be  inclined  to  give  ahy  assist- 
ace  to  die  bankers  towards  rectifying  the  consequence  of  their  own  inad« 
*aleate.    H<rfworthyv.  Mortlock,  I  Cox,141. 

21.  New  trial — q/ler  perpetual  injunction. 

Win  set  aside  after  two  verdicts  in  its  favour,  and  a  perpetual  iiijunctioR 
Seated  i^aintt  the  heir  at  law,  on  discovery  of  fresh  evidence,  on  which 
aodicr  tnal  waa  directed,  and  a  verdict  foundf  against  it.  Attorney-general 
V.  HoDtgomefy,  Dick.  74. 

22.  New  trial -^  in  ease  of  hankrwplaf* 

A  new  trial  granted  of  an  issue,  to  try  whether  a  bankrupt  had  committed' 
a  ict  of  bankruptcy  at  a  given  time,  founded  on  a  general  assignment  of 
hii  eiects,  when  not  indebted,  and  in  fall  credit.     Hassel  v.  Simpson, 
Kck.58S. 

28.  New  trial  -^  wMere  inheritance  wHl  he  hound. 

Nev  trials  granted  in  issues  directed  to  try  the  right  of  the  soil,  though 
^  judge  certified  in  favour  of  the  verdict ;  as  there  was  no  precedent  of  a 
^ee,  where  the  inheritance  wonld  be  bound,  being  made  upon  one  ver- 
fa  oidy.    Lord  Darlington  v.  Bowes,  1  Eden,  270. 

24.  New  trial — terms  of. 
y  New  trial  granted  on  payment  of  the  costs  of  the  former.    Birt  v.  Pitt^ 
Kck.  87. 

2.  two  new  tridi  of  an  Issue  devisavit  vet  non,  granted  at  the  instance 
ef  tbe  heir  at  law,  upon  terms.    Blount  v.  Swinnerton,  Dick.  500. 

^  S  4  3.  A 
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3.  A  new  trial  of  an  issue  deoistvoit  vet  nang  the  heir  at  law  paying  the 
costs  of  the  former  trial.    Mountain  v.  Bennet,  Dick.  68S. 

25.  New  trial '^  after  trial  at  bar. 

1.  No  doubt  of  the  risht  of  this  court  to  grant  a  new  trial  after  a  triri  at 
bar.  Principle^  that  the  conscience  of  the  court  must  be  satisfied. 
9  Ves.  165. 

2.  New  trials  after  trials  at  bar  granted  here,  when  the  courts  of  law 
would  not  grant  them.    Ibid.  169. 

26.  New  trial  —  third  trial. 

1.  There  is  no  question  of  civil  riffht,  that  in  ordinarjr  course  of  the  iuris- 
diction  of  this  country  may  not  go  through  three  inquiries.    4.  Ves.  207. 

2.  Verdict  against  verdict ;  a  new  trial  denied.    Bradley  v.  Hind,  Dick.  20. 

3.  New  trial  refused,  after  two  rerdicts  against  deeds  and  a  will  for  fraudL 
Bates  V.  Graves,  2  Ves.  287. 

27.  Neto  trial — fourth  trial. 

1.  Three  trials  frequent;  and  a  fourth  has  been  granted.    4  Ves.  206. 
.  2.  Two  wills,  originally  duplicates,  but  one  altered  and  cancelled;  and  a 
codicil  without  date.     After  three  verdicts  for  the  devisee,  the  lord  chan- 
cellor, being  satisfied  with  the  result  of  the  third  trial,  refused  a  fourth. 
Pemberton  v.  Pemberton,  13  Ves.  290. 

28.  New  trial —Jifth  trial. 

After  three  ejectments  tried  in  Ireland,  an  issue  was  directed  out  of  chan* 
eery  between  the  same  parties  upon  the  same  point.  A  new.  trial  was  after* 
wards  granted  upon  appeal  to  the  house  of  lords ;  and  after  that  another 
ejectment  was  tried.    Lord  Sherborne  v.  Naper,  4  Ves.  206. 

29.  New  trial  —  application  for^  to  what  court  made* 

1.  When  the  court  of  chancery  directs  an  action  to  be  tried  at  law,  though 
it  is  with  special  directions,  as  that  the  bankruptcy  of  the  ddfendant  shall 
not  be  pleaded  in  bar,  and  that  the  parties  shall  be  examined. upon  oath,  the 
application  for  a  pew  trial  must  be  to  the  court  of  law ;  but  it  is  otherwise 
with  an  issue.    Ex  parte  Kensington,  Cooper,  96. 

2.  In  an  issue,  and  in  an  action  directea  bv  the  court,  the  practice  varies. 
In  the  first,  the  motion  for  a  new  trial  must  be  made  to  the  court  directing 
it ;  in  the  second,  to  that  in  which  it  is  tried.  Nor  is  this  rule  affected  by 
atay  special  provisions  by  which  the  direction  of  the  action  is  accompanied. 
Carstairs  v.  Stein,  2  Rose,  178. 

3.  When  a  bill  is  retained,  with  liberty  for  the  plaintiff  to  bring  an  action 
to  establish  his  right,  and  (here  is  a  verdict  against  him,  it  not  being  to  satisfy 
the  conscience  of  the  court,  the  party  must  apply  to  the  court  where  it  was 
tried,  for  a  new  trial.    Fowkes  v.  Chadd,  Dick.  576* 

4.  Issue  directed  at  the  rolls :  a  motion  for  a  new  trial  may  be  made  be- 
fore the  lord  chancellor.    Pemberton  v.  Pemberton,  11  Ves.  50. 

5.  When  a  motion  for  a  new  trial  has  been  refused  at  the  rolls,  upon  an 
issue  directed  by  his  honour ;  the  lord  chancellor  will  not,  by  way  of  appeal, 
entertain  a  similar  application.    Bourke  v.  Rothwell,  2  B.  &  B.  56. 

SO.  Summari^  of  proceeding  in  case  of  an  issue. 

Summary  of  the  usual  proceedings,  on  the  direction  of  issues  out  of  this 
court,  to  be  tried  at  law,  and  on  the  return  of  thepostea.  Askew  v.  Green- 
how,  2  Price,  314. 

31.  Special  case. 

1.  His  honour  sitting  for  lord  chancellor,  may  direct  a  case  to  the  court 
of  king*s  bendi,  though  not  when  sitting  at  the  rolls.  Horton  v.  Whitaker^ 
'J  B.  C.  C.  88. 

2.  The 
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4.  Re*heariiig  on  terms,  after  a  decree  nisi  by  default,  made  absolute. 
Voirlei  V.  Young,  9  Ves.  172. 

14.  Oit  dumiual  of  hill  for  default  of  hearing. 

The  plaintiff  allowed  to-re*bear  the  cause  when  his  bill  had  been  dismissed 
for  want  of  his  appearing  at  the  hearing.    Terran  v.  Waite,  Dick.  782. 

15*  On  dismissal  of  bill  through  solicitors  negligence. 

Bill  dismissed,  owing  to  the  neglect  of  the  plaintiff's  solicitor,  and  the 
order  of  dismission  enrolled  ;  the  enrolment  discharged,  and  the  cause  re- 
heard.   Robson  V.  Cranwell,  Dick.  61. 

16*  Afier  proceedings  before  the  master. 

Decree  nisi  made  absolute,  and  proceedings  before  the  master ;  defendant 
to  be  at  liberty  to  re*hear  upon  terms.    Fry  v.  Prosser,  Dick.  298. 

17*  After  decree  by  consent. 

Ader  a  decree  by  consent  there  cannot  be  a  re*hearing,  comme  semble* 
King  Y.  Wig  htman,  Anst.  80. 

18.  In  spite  of  agreement  to  the  contrartf. 

The  cause  re-heard,  notwithstanding  the  parties  had  entered  into  an  agree- 
ment, which  was  made  an  order  of  court,  not  to  re-hear  the  cause.  Bowker 
V.  Hooter,  Dick.  611. 

19.  ^  second  time. 

1.  Generally  there  can  be  only  one  re-hearing.    16  Ves.  21^. 

2.  Petition  of  re-liearing,  after  an  appeal  from  the  rMs,  dismissed.  East 
India  Company  v.  Boddam.     13  Ves.  4121. 

20.  Miscellaneouf. 

After  a  decree,  referring  it  to  the  master,  to  inquire  whether  an  annuity 
had  been  properly  enrolled,  the  master  having  reported  against  the  enrol- 
meat,  it  was  objected  by  the  defendant  (the  annuitant)  on  a  re-hearing,  that 
the  decree  had  been  obtained  after  two  several  orders  made  in  the  court,  in 
soother  cause,  for  payment  of  the  annuity,  and  after  a  rule  to  show  cause 
IB  fiiroar  of  the  annuity  in  the  court  of  K.  B.  had  been  discharged.    Held 
not  a  sufficient  ground  for  setting  aside  the  decree,  the  former  cause  in 
whidi  those  orders  had  been'  obtained  not  having  been  instituted  for  the  pur- 
pose of  setting  aside  the  annuities,  and  this  court  having  jurisdiction  after 
the  ftihire  of  an  attempt  to  set  aside  the  annuity  at  common  law.    Angell 
V.  Hadden,  2  Mer.  164. 

2.  Bill  of  review. 

1.  Lmstathn  of  in  point  of  time. 

Though  a  bill  of  review  cMUiot  in  general  be  brought  to  reverse  a  decree 
after  twenty  years,  that  does  not  apply  to  persons  having  contingent  in- 
terests, and  then  not  existing,  or  being  under  disabilities.    Ly tton  v.  Lytto% 

4B.C.C.441. 

2.  Deposit. 

Deposit  on  a  supplemental  bill  in  nature  of  a  bill  of  revivor  made  nung 
pftunc*    Loubier  v.  Cross^  Dick.  22S« 

3.  Re-hearing  of. 

Bill  of  review  re-heard.    Neal  v.  Robinson,  Dick.  15. 

9.  Appeal  to  the  house  of  lords. 

1.  To  mAat  ends  essential. 

The  execution  of  a  decree  shall  not  be  impeded  so  long  as  it  remains  un- 
appealed.    Selby  v.  Sdbyi  Dick.  678. 

2.  Grounds 
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2.  Groundiof. 

1.  No  poiDt  ought  to  be  ioftisted  on  upon  appeal,  that  was  not  mentumed 
below.    2  Sch.  &  Lef.  690. 

2.  It  is  not  a  ground  of  appeal  that  an  account  was  not  directed,  which 
was  not  prayed  by  the  bill,  nor  asked  for  at  the  hearing  below.  Chamley  v. 
Lord  Dunsany,  2  Sch.  &  Lef.  690. 

S.  Subjects  of* 

1.  An  appeal  will  not  lie  for  costs  only.  Wirdman  v.  Kent,  Dick.  594. 
{Vide  suprOf  1.  S.) 

2.  An  appeal  shall  not  lie  for  costs  only.    Ibid.  1  B.  C.  C.  140. 

S.  An  appeal,  or  re-hearing  for  costs,  only  allowed  under  particular  cir- 
cumstances.   Cowper  V.  Scott,  1  Eden,  17-;  1  B.  C.C.  141. 

4.  An  order  for  a  ctfuse  to  stand  over,  with  liberty  for  the  pltuntiff  to 
amend  his  bill  by  adding  parties,  is  in  its  nature  an  order  by  consent,  and 
therefore  cannot  be  appealed  from.  If  the  plaintiff  thinks  there  is  no  want 
of  parties,  he  should  let  his  bill  be  dismissed  for  this  reason,  and  then  appeal. 
Beresford  ▼•  Adair,  2  Cox,  156. 

4.  Its  effects. 

1.  An  appeal  to  the  house  of  lords  does  not  stay  proceedings  in  the  court 
below.    The  Warden  and  Minor  Canons  of  St.  Paul's  v.  Morris,  9  Ves.  31 6. 

2.  General  rule,  that  an  appeal  does  not  stay  proceedings  without  a  spe- 
cial ground.  The  decree,  bemg  for  the  specific  performance  of  a  contract 
for  purchase  according  to  the  answer,  the  execution  only  was  suspended : 
the  master  to  proceed  to  settle  the  conveyance,  &c.  Gwynn  v.  Lethbridge, 
14  Ves.  585. 

3.  Order  of  the  house  of  lords,  that  proceedings  under  a  decree  of  a 
court  of  equity  shall  not  be  staid  by  an  appeal,  unless  by  special  order  upon 
application  to  the  house  or  the  court.    Huguenin  v.  Bajsely,  15  Ves.  180. 

4.  Decree,  generally,  not  staid  by  an  appeal.  Upon  special  application, 
if  unsuccessful,  with  costs.    Waldo  v.  Cayley,  16  Ves.  206* 

5.  Appeal,  generally,  does  not  stay  proceedings  under  a  decreei  The 
costs  upon  application  follow  the  judgment,  if  unfavourable.  Willan  v. 
WiUan,  Ibid.  216. 

6.  Execution  of  a  decree  not  staid  by  an  appeal  without  a  special  order. 
Ibid.  89. 

7.  Decree  not  suspended  by  an  appeal  without  a  special  ground,  the  sub- 
ject of  discretion.  A  legacy  therefore  paid  out  of  court  upon  security,  not- 
withstanding an  appeal.    Wajr  v.  Foy,  18  Ves.  452. 

8.  A  defendant  may,  notwithstanding  an  appeal,  sue  out  a  subpcena  for 
costs.    Tyson  V.  Cox,  3  Mad.- 278* ;  Dunster  v.  Mitford,  Ibid. 

5.  Who  entitled  to  appeal^  or  predudedfromm 

1.  Even  creditors,  not  parties  to  the  suit,  but  who  came  in  under  the  de- 
cree, may  appeal,  or  re-hear :  so  a  person  entitled  in  any  way.  1  Sch.  8c 
Lef.  409. 

2.  An  appeal  lies  at  the  suit  of  tenant  in  tail  in  remainder  asainst  a  de* 
cree  aifectmg  his  rights,  had  against  a  prior  tenant  in  tttl.  And  in  cose  oF 
abatement,  such  remainder-man  may  file  a  supplemental  bill  to  make  himaelf* 
party  to  the  former  suit,  for  the  pmrpose  of  appealing.  Giford  v.  Hoae^ 
1  Sch.  &  Lef.  386.  412. 

3.  QfUBre^  whether,  by  cons^ntin^  to  an  order  consequential  on  a  decree  , 
the  party  so  consenting  precludes  himself  from  the  right  of  appeal.  Wood 
T.  Griffiths,  1  Mer.  35. 

6.  Anstver  to  petition  Jbr» 
Petition  of  appeal  not  being  answered  till  the  day  after  it  has  been  pr«* 
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mledt  aol  to  |iKjiidi€e»  the  pexij  being  strictly  entitled  to  baire  it  answered 
inaediitely.    Robinsoq  ▼•  Newdicky  S  Mer.  15. 

7«  Signature  qfconmelm 

1.  Abase  of  the  right  of  appeal  prev^ted^  not  only  by  costs,  but  also  by 
nqiiiring  the  signature  of  counsel.    17  Ves*  juo.  S81. 

i.  Signature  of  counsel,  on  appeal  to  the  house  of  lords,  equivalent  to  the 
oerdficsts  on  appeal  to  the  lord  chancelloc.    18  Ves.  jun.  453. 

8.  Order  of  ike  haute  to  print  the  oaeejbrthmth. 

Object  and  effisct  of  the  late  order  of  the  house  of  lords,  requiring  the 
psties  to  appeals  to  print  their  cases  forthwith,  appljring  generally  to  all 
Mods,  to  check  the  abase  of  appealing  merely  tor  delay  and  vexation. 

9.  Dismissal  of. 

Appeal  dismissed  by  the  house  of  lords,  without  going  into  the  merits, 
bong  in  the  nature  of  an  original  hearing.    Dean  v.  Abel,  Dick.  287. 

10*  Revival  of  on  its  abating. 

Wben  an  appeal  is  abated  in  the  house  of  lords,  the  order  to  rerive  is 
obtsiaed  of  coutse ;  and  there  is  no  fresh  summons,    5  Ves.  905. 

4.  Enrolment  of  decrees. 
1.  To  vaihat  ends  essential. 

Enrolment  of  the  decree  not  necessary  to  entitle  the  representative  of  a 
ptrtj  to  revive  for  costs.    Lowten  v.  Colchesjter>  2  Mer.  115. 

2.  Signature. 

1.  In  strict  practice,  the  docket  ought  not  to  be  presented  until  after  the 
order  to  enrol  nunc  pro  tunc  has  been  obtained,  and  actually,  passed  and 
ottred.    Robinson  v.  Newdick^  S  Mer.  18. 

2.  Serrice  on  the  clerk  in  court  of  a  docket  having  been  presented  for 
J^pstiire  is  sufficient  service.    Ibid.  15. 

3.  AJier  a  year, 

A  decree  may  be  enrolled  without  special  order,  though  more  than  a  year 
bai  elspsed  since  it  was  pronounced.  Tisdall  v.  l^ady  CharlevUle,  2  Sch. 
*Lef.392. 

4.  On  loss  of  original. 

Pleadings  and  a  decree  are  lost ;  a  paper  writing  dated  26th  October 
168i,  ordered  to  be  entered  as  the  decree,  and  to  be  enrolled  nunc  pro  tunc. 
Joaon  V.  Brewer,  Dick.  370. 

5«  Decree  ud  computandum,  omitting  the  answers. 

Decree  ad  computandum  enrolled,  some  of  »the  answers  being  omitted. 
HoUai  V.  Tilly,  1  Dick.  20. 

6*  Caveat. 

Where  a  dnreat  has  been  entered  against  the  enrolment  of  a  decree,  it 
itsji  the  signing  for  twenty-eight  days. after  notice  given  of  the  docket 
bsnig  been  presented  for  signature ;  and  the  twenty-eight  days  are  twenty- 
dgbt  clesr  days.    Robinson  v.  Newdick,  8  Mer.  13. 

•  

7.  Vacating  or  opening  of. 

I.  The  coort  refused  to  vacate  the  enrolment  of  a  decree  dismissing  the 
Ul  with  coata  by  de&olt :  and  afterwards,  upon  a  new  bill  for  the  same  pur* 
pSR,  granted  a  motion  for  time  to  answer  till  a  month  after  payment  of  Uie 
cots  of  the  other  cause ;  adopting  the  practice  at  law.  Pickett  v.  Loggon, 
^Ves.7IS. 

i.  Modoiitoopentheenrolmentof  a  decree,  and  to  stay  proceediu^  under 
itytogive  ao  opportunity  of  appeal,  refused:  the  decree  o&ng  made  upon 

the 
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the  merits  t  as  at  law  a  judgment  by  de&uit  is  vacated  on  moti«i ;  not  a 
judgment  on  the  merits.    Charman  v*  CharmaD,  16  Ves.  115. 

5.  Execution  of  decrees. 

1.  fVho  may  execute* 

Plaintiff  coming  in  under  a  decree  in  a  cause  in  which  he  is  no  party,  in 
case  the  plaintiffs  in  the  former  cause  delay  prosecuting  the  suit,  may  pro- 
secute the  suit  in  their  names,  indemnifying  them.  Turin  v.  Fowke,  Dick. 
2S5. 

2.  Against  a  stronger . 

Writ  of  execution  only  in  the  case  of  a  party.  A  stranger  most  be  aerved, 
first  with  an  order  to  pay  the  money  by  a  given  day*  and  in  case  of  defimky 
with  another  order  to  pay  on  another  day,  or  stand  committed.  Anoik 
14  Ves.  207. 

8.  Short  execution. 

Reasons  for  ^raotine  a  partial  or  short  writ  of  execution  of  a  decree* 
Parkins  v.  Morris,  Dick.  ^9^ 

4.  Suspension  q/l 

The  court  refused  to  suspend  the  execution  of  a  decree  obtained  by  a 
mortgagee,  until  six  months  after  hearing  an  appeal.;  but  gave  six  months 
on  bringing  the  money  into  court,  consenting  to  a  receiver,  and  praying 
interests  and  costs,  on  plainttflk  undertaking  to  repay  if  the  decree  should  be 
rcTorsed*    Monkhouse  ▼•  Corporation  of  Bedford,  17  Ves.  jiul  380. 

5.  After  tvoenty  yearu 

1.  A  decree,  establishing  a  charge,  carried  into  execution,  though  not 
proceeded  on  for  forty  years;  there  being  an  acknowledgment  within  twenty 
y^ars  of  the  subsistence  of  the  charge*  Barrington  v.  O'Brien,  1  B*  &  B« 
173. 

2.  A  decree,  setting  aside  a  sale,  not  carried  into  execution  from  the 
length  of  time  that  liad  elapsed,  and  from  the  change  of  circumstancea  by 
the  rise  in  land,  and  proportionate  depreciation  of  money.  Therefore,  a  biU 
in  1799,  to  have  the  benefit  of  a  decree  pronounced  in  1740»  setting  aside 
a  sale  in  1721,  and  directing  accounts,  the  suit  abating  in  1741,  by  the  death 
of  the  defendant,  and  in  1774,  by  the  death  of  the  plaintiff,  dismissed.  Earl 
Egremont  v.  Hamilton,  1  B«  &  B.  516. 

6.  Contempts 

1.  The  practice  of  personal  service,  as  a  foundation  for  process  of  con* 
tempt,  dispensed  with,  where  the  party  must  have  notice ;  as  upon  a  short 
order  for  execution  of  a  decree.    Rider  v.  Kidder,  12  Yes.  202. 

2.  A  writ  of  execution  of  an  order  for  payment  of  money  was  issued,  and 
afterwards  an  attachment,  upon  which  the  defendant  was  taken,  and  he  paid 
the  money.  A  motion  was  then  made  for  a  reference  to  the  master  to  tax 
the  subsequent  costs,  and  that  the  defendant  might  be  ordered  to  pay  auch 
Of>stfl»  buj^  the  motion  refused.    Collins  v.  Crumpe,  3  Mad.  S9Q. 

7-  Cot^rming  report  in  defendant* sjbvour* 

A  defendant  may  enforce  a  decree  confirming  a  report  in  his  fkvoiir. 

1 B.  ft  B.  217. 

8.  Writ  ofoisiitance* 

1,  Course  of  proceeding  to  be  observed,  previoMs  to  an  application  lor  a 
wrilofassisliaince.    Dove  v.  Dove,  Dick.  617. 

2.  Writ  of  assistance,  when  granted.    Ibid*  1  Cox,.  101  • 

S.  AAer  an  order  to  the  tenant  in  possession  to  deliver  up  tb^e  posseaaaon, 
service  of  a  writ  of  execution  of  that  order,  attachment,  and  injuiicttoa  per* 
aonally  served  vA  aftdltTil  of  the  fiicu,  a  writ  of  assistance  shall  laMie. 
Bii4.  1 B.  C.  C.  375. 

6.  Open- 
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6.  Opening  and  invalidating  of,  by  other  modes. 

1.  Decree  pro  confesso. 

I^ecree  pro  confesto  not  opened  without  a  strong  ground :  therefore  not 
^  a  general  atidavit  of  derangement  by  the  party  himself;  evidence  more 
^'^tory,  and  extending  to  the  whole  period,  being  required.  Knight  v. 
img,  2  Ves.  &  Beam.  184. 

2.  BjK  motion. 

.  ^'  A  decree  drawn  up  in  a  qianner  not  warranted  by  the  minutes  on  hear* 
H  set  aside,  with  costs,  on  motion.    Lofius  v.  Smith,  2  Sch.  &  Lef.  6.42. 
2v^^ decree  by  surprize;  application  to  discharge  it.     Price  v.  SoUy^ 

^*  decretal  order  cannot  be  discharged  upon  motion,  though  made  by 
^^itt,  and  surprize  alleged.    Anon.  1  Ves.  93. 

^  4l  decree  by  default  naving  been  made  absolute,  the  proper  course,  to 
T^^^atde,  if  by  presenting  a  petition  for  a  re«heafing.  A  motion  to  dis^ 
^^  ^he  order  to  make  absolute,  and  for  a  day  to  show  cause,  refused 
•^■^uigly.    Attorney-general  v.  Brooke,  3  Mer.  698. 

3*  Bypetttion* 

«i '  ^^cree,  though  obtained  by  fraud,  shall  not  be  set  aside  on  petition. 
*"*%l  V.  Morgan,  3  B.  C.  C.  74. 

M  Irres:ular  to  sel  aside  a  decree  upon  petition  to  the  court,  assigning 
0IIOIS  in  we  decree*    Bennet  v.  Hamill,  2  Sch.  &  ^.ef.  56^  574. 

4.  On  mew  penom  or  interett  6eing  brought  hefore  the  couti^ 

Where  a  new  person  or  interest  is  brought  before  the  court,  it  is  open  to 
the  parties  to  make  any  objection  to  the  decree,  which  they  might  have 
made  at  the  first  hearing.    Hill  v.  Chapman,  3  B.  C.  C.  391. 

5'  By  new  plaint^  by  supplemental  bill* 

New  plaintiff  by  siqpplemental  bill  may  impeach  a  decree  upon  re-hearing, 
en  petition  of  former  parties.     Hill  v.  Chapman,  1  Ves.  405. 

6.  In  a  collateral  cause, 

1*  A  decree  cannot  be  impeached  collaterally  ifi,  another  cause.  Lord 
ClmtoQ  V.  Lord  Robert  Seymour,  4  Ves.  440. 

2.  A  decree,  taken  pro  co^fesso^  in  the  ordinafy  course,  afler  appearancoi 
not  tmder  the  statute  5  Geo.  2.  c.  25.  can  be  impeached,  as  any  other 
decree,  only  directly,  by  a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud ; 
not  collaterally,  by  an  original  suit,  seeking  a  decree  inconsistent  with  it. 
Such  a  bill  therefore  dismissed,  with  costs.    Ogitvie  v.  Heme,  13  Ves*  SfiS. 

7.  By  pka  qfjraud- 
A  decree  obtained  by  fraud  and  imposition  shall  have  no  efiect.    Kennedy 
T.  Daly,  1  Sch.  &  Lef.  355.  375. 

8«  By  another  suitjbr  the  same  cause. 

Practice,  after  a  decision  by  one  court,  instead  of  re-hearing  or  appeal- 
ing, to  institute  ^  suit^  in  another  court  tor.  the  same  object,  disa|ipro««d* 
Reynolds  v.  Pitt,  19  Ves.  134. 

?•  Court  of  delegates. 

1.  Preliminaries  to  the  appointment  qf»  . 

Upon  an  application  for  a  commission  of  delegates,  the  chancellor  will 
not  decide  wnether  the  appeal  be  in  time,  but  will  leave  that  qnestion  to 
the  court  of  delegates.    Head  v.  Harris,  2  Sch.  &  Le£  563. 

8.  Cgmmisaion  of  review. 
1..  Wh^fupunied. 
h  Grounds  of  graQtiog  i^  commisaion  of  remwt    8  Ves.  465. 

•  2.  A 
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2.  A  diSectnt  oondusioii  of  &ct  upoa  the  evidence,  noi  t  suflkieiit  ground 
for  the  extraordinary  rtiief  of  a  commission  of  review.    8  Yes.  471* 

3.  The  prerogative  of  granting  a  commission  of  review  is  to  be  exercised 
upon  the  peiiuliar  circumstances,  and  the  importance  of  the  case.  In  this 
instance,  a  sentence  of  the  court  of  delegates  setting  aside  a  will,  the  report 
of  the  lord  chancellor  was  against  the  application :  his  lordship  concurring 
upon  the  evidence,  that  the  will  was  obtained,  or  an  alteration  prevented, 
by  undue  influence ;  and  there  being  no  question  of  law.  Upon  this  pro- 
ceeding n^/ costs  are  given.    Ex  parte  Fearon,  5  Yes.  683. 

4.  Application  for  a  commission  of  review  to  re-hear  a  sentence  of  the 
prerogative  court,  upon  a  will  affirmed  by  the  delegates,  referred  to  the 
lord  chaQcellor;  who  certified  against  granting  the  commission,  on  the 
ground,  that  the  case  did  not  furnish  any  such  doubt  with  reference  to  the 
MCts,  or  to  important  points  of  law,  as  made  it  expedient  to  grant  the  com- 
missioM ;  Which  is  prayed  of  the  erace  and  benignity  of  the  crown,  regulated 
by  sound  discretion,  usually  withholding  it  upon  erounds  of  public  ex- 
pediency, unless  there  are  very  cogent  reasons  for  believing  that  the  sen- 
tence  is  founded  on  error  in  fact  or  in  law ;  or,  unless  the  doctrines  of  law, 
upon  which  it  is  supposed  to  be  founded,  are  so  questionable  and  important 
as  to  make  it  clearly  fit  that  they  should  be  considered  in  the  most  solemn 
manner.    Eagleton  and  Coventry  v.  Kingston,  Yes.  438. 

2.  "Oa  the  sentence  of  the  court  ofdekgaies. 

1.  Commission  of  review  granted  upon  a  sentence  of  the  court  of  dele- 

Btes,  affirmine  a  sentence  of  the  prerogative  court  establishiog  a  will, 
atthews  v.  Warner,  5  Yes.  1 86. 

2.  Commission  of  review  in  Jreland,  upon  a  sentence  of  the  court  of  tlele- 
gates,  affirming  a  sentence  of  the  prerogative  court.  Goodwin  v.  Giesler, 
Ibid.  211. 

is.  Upon  a  commission  of  review,  the  sentences  of  the  court  of  delegates  and 
of  the  prerogative  court,  -establishing  a  testamentary  paper  as  the  will,  were 
reversed.    Matthews  v.  Warner,  5  Yes.  23. 

3.  Form  of. 

Whether  a  commission  of  review  can  be  granted  with  a  clause  admitting  a 
new  plea  and  new  proofs,  .muere.  At  least  the  memorial  ought  to  con- 
tain allegations,  and  a  special  prayer.    8  Yes.  466. 

9.  Commission  of  escheat* 

Traverse  of 

Order  upon  petition  for  leave  to  traverse  an  inquisition,  upon  a  commis- 
mission  or  escheat,  found  in  favour  of  the  crown.  Ex  parte  Webber, 
6  Yea.  809. 

XL  Contg. 

1.  Are  in  the  discretion  of  the  oourt 

1.  Costs  are  in  the  discretion  of  the  court.  Bennet  v.  College,  3B.C* 
C.  390. 

2.  There  is  no  general  rule  as  to  costs ;  the  court  must  be  governed  by  cir* 
cumstances.    1  Ball  &  Beatty,  435. 

8.  Costs  do  not  follow  the  event  of  the  suit,  where  a  fair  question  is  raised. 
Staines  v.  Morris.    1  Yes.  &  Beam.  8. 

3.  The  court  looks  at  the  answer  upon  a  question  of  costs.  Yancouver  v. 
Bliss.    11  Yes.  458. 

2.  Security  fi>r. 

1.  General  rulch 

Security  for  costs  (nm  plaintiff,  friien  required.    1  Ball  St  BeaUy,  566.  n. 

2.  From 
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2.  From  plaintiff*  resideiki  abroad. 

I.  To  obtain  security  for  costs,  it  must  appear  the  plaintiff  is  resident 
sbrMuL    Green  v.  Chamock,  3  B.  C.  C.  371. 

2i  To  entitle  defendant  to  security  for  costs,  it  is  not  sufficient  that  plaintiff 
ippean  by  the  bill  to  be  out  of  the  jurisdiction :  he  must  appear  to  be  resident 
ibroad ;  Uien  it  is  of  course.    Green  v.  Chamock,  1  Ves.  396. 

3.  The  simple  fact,  that  the  plaintiff  is  gone  abroad,  is  not  a  sufficient 
groond  to  compel  liim   to   give  security  for  cost8«    Hoby  v.  Hitchcock, 

5  Ves.  699. 

4>.  Plaintiff  is  not  compellable  to  give  security  for  costs  unless  he  states 
lusselft  or  it  be  sworn,  that  he  is  resident  abroad,  or  going  to  reside  abroad. 
Green  ▼.  Chamock,  2  Cox,  284. 

5*  Security  for  costs  by  plaintiff  gone  abroad  refused,  after  answer  on 
aidavit  of  his  intention  to  return ;  and  his  family  remaining  in  this  country. 
White  ▼.  Greathead,  15  Ves.  2. 

6.  Motion  that  the  plaintiff  (in  equity)  should  give  security  for  costs,  on 
affidavit  that  he  was  about  to  leave  the  Kingdom,  refused.  Adams  v.  Cole- 
tharst,  2  Anst.  552. 

7.  Plaintiff  consul  abroad,  not  to  give  security  for  costs.  Colcbrook  v. 
Jones,  Dick.  154. 

8.  The  master  ordered  to  settle  what  security  the  plaintiff,  a  foreign  mer- 
dant,  was  to  give  to  answer  costs.    Odwyer  v.  Salvador,  Dick.  372. 

S.  Where  one  of  the  plaintiffs  reside  in  England. 

1.  Security  not  given  for  costs  where  one  of  the  plaintiffs  lives  in  England* 
Winthorp  v.  Royal  Exchange  Assurance,  Dick.  282. 

2.  No  order,  that  a  plaintiff  residing  abroad  shall  give  security  for  costs, 
where  there  are  co-plaintiflb  residing  in  England.     Walker  v.  Easterby, 

6  Ves.  612. 

4.  From  one  under  the  protection  ofajoreign  ambassador. 

The  plaintiff,  under  the  protection  of  a  foreign  ambassador,  ordered  to 
give  security  to  answer  costs.    Adderly  v.  Smith,  Dick.  355. 

5.  From  plaint^  made  a  bankrupt* 

A  plaintiff  (in  equity)  becoming  bankrupt,  will  not  be  compelled  to  give 
security  for  costs.    Anon.  2  Anst.  W7, 

6.  From  insolvent  plaintiff  residing  elsevohere  than  described  in  the  bill. 

An  insolvent  plaintiff,  not  residing  where  he  is  described  by  the  billy  will  be 
compelled  by  the  court  to  give  a  note  of  his  residence,  or  security  for  costs. 
James  v.  Gilladam,  2  Anst.  552. 

7.  4ftcr  steps  taken  by  defendant. 

1.  At  kw,  if  tlie  defendant  has  taken  any  step,  he  cannot  have  security  for 
costs.    10  Yes.  287. 

2.  If  the  pbintiff  states  in  the  bill  that  he  lives  abroad,  and  the  defendant 
obcains  an  order  for  time  to  answer,  the  court  will  not  order  the  plaintiff  to 
give  secority  to  answer  costs.    Migliorucci  v.  Migliorucci,  Dick.  147* 

3.  Defendant  afler  an  order  for  time  cannot  have  security  for  costs  from  a 
plantii^  living  out  of  the  jurisdiction.    Anon.  10  Ves.  287* 

i.  Security  for  costs  refused,  an  answer  being  (owing  to  mistake)  filed 
after  the  defendant  knew  that  the  plaintiff  has  gone  abroad.    Dyott  v.  Dyott, 

1  Mid.  107. 

5.  A  plaintiff  resident  in  England  was  ordered  to  give  security  'for 
costs  after  appearance,  but  before  answer.  Stackpoole  v.  O'Callaghan,  i  B. 
AB.566. 

6.  Application  that  the  plaintiff  living  in  Ireland  should  give  security  for 
cott,  must  be  before  answer.    Craig  v.  Bolton,  2  B.  C.  C.  609. 

Vol.  VIIL  T  7.  Dis . 
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tht  merits  t  as  at  law  a  judgment  bj  defaidt  is  iracatad  on  motioa ;  am  a 
judgment  on  the  merits.    Charman  v*  Charmao,  16  Ves.  112. 

5.  Execution  of  decrees. 

1.  fVko  may  execute* 

Plaintiff  coming  in  under  a  decree  in  a  cause  in  which  he  is  no  part  j,  in 
case  the  plaintiffs  in  the  former  cause  delaj  prosecuting  the  suit,  may  pro- 
secute the  suit  in  their  names,  indemnifying  them.  Torin  v.  Fowke,  Dick. 
2S5. 

2.  Agaimst  a  $iranger» 

Writ  of  execution  only  in  the  case  of  a  party.  A  stranger  must  be  aerred, 
first  with  an  order  to  pay  the  money  by  a  giiRen  day«  and  In  case  of  4efiN>k» 
with  another  order  to  pay  on  another  day,  or  stand  committed.  Anon. 
14  Yes.  207. 

S.  Shmi  eseetUhn. 

Reasons  for  ^rantine  a  partial  or  short  writ  of  execution  of  a  decree. 
Parkins  v.  Morris,  Dick.  ^9^ 

4.  Suspension  qf, 

The  court  refused  to  suspend  the  execution  of  a  decree  obtained  by  a 
mortgagee,  until  six  months  after  hearing  an  appeal.;  but  gave  six  months 
on  bringing  the  money  into  court,  consenting  to  a  receiver,  and  praying 
interests  and  costs,  on  plainttft  undertaking  to  repay  if  the  decree  should  be 
reversed*    MQnkhou(te  v.  Corporation  of  Bedford,  17  Yea.  jmu  380. 

5.  Afier  twenty  year^ 

1.  A  decree,  establishing  a  charge,  carried  into  execution,  though  not 
proceeded  on  for  forty  years ;  there  being  an  acknowledgment  within  twenty 
years  of  the  subsistence  of  the  charge*  Barrington  v.  O'Brien,  1  B.  &  B. 
173. 

2.  A  decree,  setting  aside  a  sale,  not  carried  into  execution  from  the 
length  of  time  that  liad  elapsed,  and  from  the  clumge  of  circumstances  bv 
the  rise  in  land,  and  proportionate  depreciation  of  money.  Therefore,  a  bill 
in  1799,  to  have  the  benefit  of  a  decree  pronounced  in  1740,  setting  aside 
a  sale  in  1721,  and  directing  accounts,  the  suit  abating  in  1741,  by  Hie  death 
of  the  defendant,  and  in  1774,  by  the  death  of  the  plaintiffi  dismiased.  Eari 
Egremont  v.  Hamilton,  1  B,  &  B.  516. 

6.  Contempt* 

1.  The  practice  of  personal  service^  as  a  foundation  for  process  of  con- 
tempt, dispensed  with,  where  the  party  must  have  notice ;  as  upon  a  short 
order  for  execution  of  a  decree.    Rider  v.  Kidder,  12  Yes.  202. 

2.  A  writ  of  execution  of  an  order  for  payment  of  money  was  issued,  and 
afterwards  an  attachment,  upon  which  the  defendant  was  taken^  and  he  paid 
the  money.  A  motion  was  then  made  for  a  reference  to  the  roasler  to  tax 
the  subsequent  costs,  and  that  the  defendant  might  be  ordered  to  pay  such 
<^fista»  bu/L  the  motion  refused.    Collins  v.  Crumpe,  3  Mad.  S9Q. 

7.  Cot^rming  repwi  in  defimdant'sj^vaur^ 

A  defendant  may  enforce  a  decree  confirming  a  report  in  his  favour. 

1 B.  &  B.  217. 

8.  Writ  qfoisiitance* 

1.  Course  of  pniceeding  to  be  observed,  previous  to  an  applteation  for  a 
writ  of  assistance.    Dove  v.  Dove,  Dick.  617. 

2.  Writ  of  asswtance,  when^  granted.    Ibid.  1  Cox,  101 . 

3.  After  an  order  to  the  tenant  ip  possession  to  deliver  up  thie  possession, 
service  of  a  writ  of  execution  of  that  order,  attachment,  and  inju|iction  per^ 
aonally  served  and  aftdnvit  of  the  f(|ctSt  fl^  writ  of  assistance  4mil  isaiie. 

Ibid|.  1B.C.C.S75. 

6.  Open- 


APFKHDiXi]  Reversal  and  execuiion  qf  dea^ees.  271 

d.  OpoiiDg  and  invalidating  of,  by  other  modes. 

1«  Decree  pro  confe68o« 

Decree  pro  eoirfeuo  not  opened  without  a  strong  ^ound:  therefore  not 
qK»  a  general  atioavit  of  derangement  by  the  part^  himself;  evidence  more 
atisGM;tory»  and  extending  to  the  whole  period^  being  required.  Knight  v. 
Young,  2  Ves.  &  Beam.  184. 

2.  Bt/i  motion, 

1.  A  decree  drawn  up  in  a  manner  not  warranted  by  the  minutes  on  hear* 
09,  set  as^,  with  costs,  on  motiop.    Loftus  v.  Smith,  2  Sch.  &  Lef.  642. 

S.  Decree  by  surprize ;  application  to  discharge  it.  Price  v.  SoUyi 
Dick.21. 

S.  Decre^  order  cannot  be  discharged  upon  motion,  though  made  by 
couent,  and  surprise  alleged.    Anon.  1  Ves.  93. 

4.  L  decree  by  default  naving  been  made  absolute,  the  proper  course,  to 
aet  it  aside,  is  by  presenting  a  petition  for  a  re«heafing.  A  niotion  to  dis^ 
diai]ge  the  order  to  make  absolute,  and  for  a  day  to  show  cause,  reflised 
accordii^Jy.    Attorney-general  v.  Broo]f:e,  3  Mer.  698- 

8.  By  petition* 

1.  Decree,  though  obtained  by  fraud,  shall  not  be  set  aside  on  petition. 
Muasel  v.  Morgan,  S  B.  C.  C.  74. 

2L  Irregular  to  set  aside  a  decree  upon  petition  to  the  court,  assigning 
man  in  the  decree.    Bennet  v*  Hamill,  2  Sch.  &  ^.ef  S6Q.  574. 

4.  On  sao  penam  or  inUrat  being  brought  before  the  couti. 

Where  a  new  person  or  interest  is  brought  before  the  court,  it  is  open  to 
tile  parties  to  make  any  objection  to  the  decree,  which  they  might  have 
ttade  at  the  first  hearing.    Hill  ▼.  Chapman,  8  B.  C.  C.  891. 

5.  By  new  plaintiff' bjf  supplemental  bill* 

New  plaintiff  by  supplemental  bill  may  impeach  a  decree  upon  re-hearing, 
SA  petition  of  former  parties.    Hill  v.  Chapman,  1  Ves.  405. 

6.  In  a  collateral  cause, 

y  A  decree,  cannot  be  impeached  collaterally  ia  another  cause.  Lord 
Cfiaton  V.  Lord  Robert  Seymour,  4  Ves*  440. 

2.  A  decree,  taken  pro  co^fesso^  in  the  ordinafy  course,  afler  appearancoi 
not  onder  the  statute  5  Geo.  2.  c.  25.  can  be  impeached,  as  any  other 
decree,  only  directly,  by  a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud ; 
aot  collalerally,  by  an  original  suit,  seeking  a  decree  inconsistent  with  it. 
•Sack  a  bill  therefore  dismissed,  with  costs.    OgUvie  v.  Heme,  18  Ves*  S^* 

7.  By  plfia  qffraudt. 

A  decree  obtained  by  fraud  and  imposition  shall  have  no  effect.  Kennedy 
T.  Daly,  1  Sch.  &  Lef.  855.  875. 

8.  By  another  suit  for  the  same  cause* 

Practice,  after  a  decision  by  one  court,  instead  of  re-bearing  or  appeal- 
og,  to  iofititute  a  sui^  in  anpUier  court  for  the  same  object,  disa|ipro««ed. 
Reynolds  v.  Pitt,  19  Ves.  184. 

?•  Court  of  delegates. 

1.  Preliminaries  to  the  appointment  of*  . 

Upon  an  u>plication  for  a  commission  of  delegates,  the  chancellor  will 
not  decide  wnether  the  appeal  be  in  tinie,  but  will  leave  that  question  to 
tke  court  of  delegates.    Head  v.  Harris,  2  Sch.  &  Le£  563. 

8.  Cpnuniaabn  of  review. 

If  Whmp^nkd^ 
1.  GrqipidaofgraiitbgikcomnMBaionofrenewt    8Vea.465. 

2,  A 
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2. .  Proceedings  8tay^  un^l  payment  of  costs  of  a  former  suit,  by  the  same 
party,  in JbrmS  pauperis,  onl^  upon  great  yexation.    2  Ves.  Sc  Beam.  112. 

3*  The  practice  at  law,  which  in  its  general  application  is  confined  to  eject- 
ment and  the  action  for  mesne  profits,  to  stay  proceedings  until  pavinent  of 
the  costs  of  a  former  action  between  the  same  parties,  which  has  been  fol- 
lowed in  equity,  even  where  the  former  suit  was  in  another  court  of  equity 
for  the  same  matter,  not  applied  to  a  former  suit  at  law,  an  ejectment  by 
the  heir,  and  a  suit  in  the  spiritual  court  by  some  of  the  next  of  kin,  dis- 
puting as  paupers,  a  will  on  the  ground  of  incapacity ;  the  plaintiff  in  equity 
being  another  of  die  next  of  kin*    Wild  v.  Hobson,  Ibid.  105. 

4.  The  plaintiff  filed  a  bill  in  chancery  and  dismissed  it  after  answer;  he 
then  filed  another  bill  in  the  exchequer  for  the  same  nmtters :  the  court 
stopped  his  proceeding  till  the  costs  in  chancery  were  paid.  Baldwyn  t. 
Maio,  S  Anst.  8S5. 

7*  Bif  restoring  hUl  after  a  angular  dismissal. 

A  bill  which  has  been  regularly  dismissed  will  not  be  restored  for  the 
mere  purpose  of  agitating  the  question  of  costs.  Hannam  v.  South  London 
Waterworks,  2Mer.63. 

8.  B]f  sak  of  estate  out  ofmkick  they  were  decreed. 

Costs  directed  to  be  paid  out  of  an  estate  vested  in  defendant,  who  refua«« 
ing  to  pay  them,  sufficient  of  the  estate  was  ordered  to  be  sold  for  payment. 
Cannon  v.  Beely,  Dick.  115. 

9.  Against  one  of  two  parties  liaUe. 

Under  a  joint  order  for  costs,  one  party  absconded ;  and  was  never  served* 
A  proceeding  against  the  other  good.    £x  parte  Bishop,  8  Ves.  833. 

10.  Against  one  nuide  plaintiff* against  his  consent. 

Although  the  name  of  x>ne  of  the  plaintiffs  was  made  use  of  without  his 
authority,  yet  he  must  remain  liable  to  the  costs  of  the  suit,  and  must  re- 
cover from  the  solicitor  any  expence  he  may  be  put  to  on  that  account. 
Dundas  v.  Dutens,  2  Cox,  235. 

11.  After  decree  passed. 

After  a  decree  passed,  the  court  will  not,  on  a  petition,  give  the  costs  of 
the  suit  to  a  defendant,  although  a  mere  trustee,  and  as  such  entitled  to  theno, 
if  asked  for  on  the  hearing.    Colman  v.  Sarcll,  Cox,  206. 

12.  Payment  of  postponed. 

Costs  given ;  and  the  fund  being  in  court,  ordered  to  remain  till  the  ac- 
count ;  the  costs  to  come  out  of  the  balance,  if  any  due  to  the  party,  as  far 
as  it  would  go.    1  Ves.  221. 

8.  Refunding  of. 

Demurrer  overruled;  on  re-argument  allowed ;  plaintiff  ordered  to  r^ftmd 
the  costs  he  had  received.    Oats  v.  Chapman,  l}idL  IM. 

9.  Dicharge  from. 

1.  On  discovering  a  mistake  after  decree. 
Bill  to  redeem ;  decree,  referring  it  to  the  master  to  take  the  account,  and 
to  take  costs,  &c.    The  report  finds  the  mortgagee  over-paid;  it  is  too 
late  to  object  to  his  having  his  costs.    Gilbert  v.  Golding,  2  Anst.  442. 

2.  By  acc^ance  of  answer. 

By  accepting  the  answer,  the  immediate  right  to  costs,  under  the  process 
of  contempt,  waived.    Smith  v.  Blofield,  2  ves.  &  Beam.  100. 

3.  B^ 
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2.  From  plnintiff'  resideikt  abroad. 

1.  To  obtain  security  for  costs,  it  must  appear  the  plaintiff  is  resident 
sbrosd.    Green  v.  Chamock,  3  B.  C.  C.  371. 

S.  To  entitle  defendant  to  security  for  costs,  it  is  not  sufficient  that  plaintiff 
ippesnby  the  bill  to  be  out  of  the  jurisdiction:  he  must  appear  to  be  resident 
ibfoad ;  then  it  is  of  course.    Green  v.  Chamock,  I  Ves.  396. 

S.  The  simple  fact,  that  the  plaintiff  is  gone  abroad,  is  not  a  sufficient 
groond  to  compel  lum  to  give  security  for  costs.  Hoby  v.  Hitchcock. 
5Vet.699. 

ii  Plaintiff  is  not  compellable  to  give  security  for  costs  unless  he  states 
UwelC  or  it  be  sworn,  that  he  is  resident  abroad,  or  going  to  reside  abroad. 
Green  r.  Chamock,  2  Cox,  284. 

5.  Security  for  costs  by  plaintiff  gone  abroad  refused,  after  answer  on 
ifdavit  of  his  intention  to  retum ;  and  his  family  remaining  in  this  country. 
White  V.  Greathead,  15  Ves.  2. 

6.  Motion  that  the  plaintiff  (in  equity)  should  give  security  for  costs,  on 
aidarit  that  he  was  about  to  leave  the  Kingdom,  refused.  Adams  v«  Cole- 
tburst,  2  Anst.  552. 

7.  Plaintiff  consul  abroad,  not  to  give  security  for  costs.  Colebrook  v. 
Jones,  Dick.  154. 

6.  Tke  master  ordered  to  settle  what  security  the  plaintiff,  a  foreign  mer- 
dont,  was  to  give  to  answer  costs.    Odwyer  v.  Salvador,  Dick.  372. 

3.  Where  one  of  the  plaintiffs  reside  in  England. 

1.  Security  not  given  for  costs  where  one  of  the  plaintiffs  lives  in  England* 
Tmthorp  v.  Royal  Exchange  Assurance,  Dick.  282. 

2.  No  order,  that  a  plaintiff  residing  abroad  shall  give  security  for  costs, 
vliere  there  are  co-plaintiflb  residing  in  England.  Walker  v.  Easterby, 
6TCS.612. 

4.  From  one  under  the  protection  of  a  foreign  ambassador. 

Tlie  pUuntiff,  under  the  protection  of  a  foreign  ambassador,  ordered  to 
pn  leciirity  to  answer  costs.    Adderly  v.  Smith,  Dick.  355. 

5.  From  plaintiff"  made  a  bankrupt. 

A  plaintiff  (in  equity)  becoming  bankrupt,  will  not  be  compelled  to  give 
Kcurity  for  costs.     Anon.  2  Anst.  407. 

6.  From  insolvent  plaintiff  residing  elsevohere  than  described  in  the  biU. 

An  insolvent  plaintiff,  not  residing  where  he  is  described  by  the  bill,  will  be 
oonpdied  by  the  cpurt  to  give  a  note  of  his  residence,  or  security  for  costs, 
inet  V.  Gilladam,  2  Anst.  552. 

7.  Afier  steps  taken  by  defendant. 

1.  At  law,  if  tlie  defendant  has  taken  any  step,  he  cannot  have  security  for 
cnti.    10  Ves.  287. 

1  If  the  plaintiff  states  in  the  bill  that  he  lives  abroad,  aqd  (he  defendant 
•Mas  an  order  for  time  to  answer,  the  court  will  not  order  the  plaintiff  to 
give  Mcority  to  answer  costs.    Mi^liorucci  v.  Migliorucci,  Dick.  147. 

1  Defendant  afler  an  order  for  time  cannot  have  security  for  costs  from  a 
pliiDtif;  living  out  of  the  jurisdiction.     Anon.  10  Ves.  287. 

4k  Security  for  costs  refused,  an  answer  being  (owing  to  mistake)  filed 
>ftcr  the  defendant  knew  that  the  plaintiff  has  gone  abroad.    Dyott  v.  Dyott, 

» Mid.  107. 

5.  A  plaintiff  resident  in  England  was  ordered  to  give  security  for 
Ml  slier  appearance,  but  before  answer.    Stackpoole  v.  O'Callaghan,  i  B. 

S.  Application  that  tlie  plaintiff  living  in  Ireland  should  give  security  for 
c<Mts,  must  be  before  answer.    Craig  v.  Bolton,  2  B.  C.  C.  609. 
Vol.  VUL  T  7.  Dis . 
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2.  Proceeding!  sUyM  until  payment  of  coeta  of  a  former  t iiit«  by  the  tame 
party,  inJormdpaMperUy  on)^  upon  great  vexation.    2  Vet.  ic  Beam.  112. 

3.  The  practice  at  law,  which  in  its  general  application  it  confined  to  eject- 
ment and  the  action  for  metne  profitt,  to  ttay  proceedingt  until  payment  of 
the  cotu  of  a  former  action  between  the  tame  partiet,  which  hat  been  fol- 
lowed in  equity  even  where  the  former  tuit  wat  in  another  court  €^  equity 
for  the  tame  matter,  not  applied  to  a  former  tuit  at  law,  an  ejectment  by 
the  heir,  and  a  tuit  in  the  tpiritual  court  by  tome  of  the  next  of  kin,  dis- 
puting at  paupera,  a  will  on  the  ground  of  incapacity ;  the  plaintiff  in  equity 
being  another  of  the  next  of  kin.    Wild  v.  Hobton,  Ibid.  105. 

4.  The  pkiotiff  filed  a  bill  in  chancery  and  ditmttted  it  after  antwer ;  he 
then  filed  another  bill  in  the  exchequer  for  the  tame  mattert :  the  court 
ttopped  hit  proceeding  till  the  cottt  in  chancery  were  paid*  Baldwyn  v. 
MiUo,  SAntt«8d5. 

7*  By  restoring  Ull  after  a  itgular  dismissal. 

A  bill  which  has  been  regularly  dismissed  will  not  be  restored  for  the 
mere  purpote  of  agitating  the  question  of  costs.  Hannam  v.  South  London 
Waterworks,  2  Men  63. 

8.  By  sale  of  estate  out  oftokich  they  toere  decreed. 

Cottt  directed  to  be  paid  out  of  an  ettate  vetted  in  defendant,  who  refut- 
ing to  pay  them,  tufficient  of  the  ettate  wat  ordered  to  be  told  for  payment. 
Cannon  v.  Beely,  Dick.  115. 

9.  Jgainsi  one  ofttoo  parties  liable. 

Under  a  joint  order  for  costs,  one  party  absconded ;  and  was  never  served* 
A  proceeding  against  the  other  good.    £x  parte  Bishop,  8  Vet.  333. 

10.  Against  one  made  plaintiff' against  his  consent. 

Although  the  name  of  x)ne  of  the  plaintiffs  was  made  use  of  without  his 
authority,  yet  he  must  remain  liable  to  the  costs  of  the  suit,  and  mutt  re- 
cover from  the  solicitor  any  expence  he  may  be  put  to  on  that  account. 
Dundas  v.  Dutens,  2  Cox,  235. 

11.  After  decree  passed. 

After  a  decree  pasted,  the  court  will  not,  on  a  petition,  give  the  coata  of 
the  tuit  to  a  defendant,  although  a  mere  truttee,  and  as  such  entitled  to  them, 
if  asked  for  on  the  hearing.    Col  man  v.  Sarell,  Cox,  206. 

12.  Payment  of  postponed. 

Cottt  given ;  and  the  fund  being  in  court,  ordered  to  remain  till  the  ac- 
count ;  the  costs  to  come  out  of  the  balance,  if  any  due  to  the  party,  aa  far 
at  it  would  go.    1  Vet.  221. 

8.  Refunding  of. 

Demurrer  overruled;  on  re-argument  allowed  ;  plaintiff  ordered  to  refund 
the  costs  he  had  received.    Oats  v.  Chapman,  Diclu  148. 

9.  Dichaif;e  from. 

1.  On  discovering  a  mistake  after  decree. 
Bill  to  redeem ;  decree,  referring  it  to  the  master  to  take  the  account,  and 
to  take  costs,  &c.    The  report  finds  the  mortgagee  over-paid;  it  is  too 
late  to  object  to  his  having  his  costs.    Gilbert  v.  Golding,  2  Anst.  442. 

2.  By  acc&ptance  of  antajer. 

By  accepting  the  answer,  the  immediate  right  to  cottt,  under  the  proceaa 
of  contempt,  waived.    Smith  v.  Blofield,  2  Yes*  &  Beam.  100. 

•  • 

3.  B^ 
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8.  By  excepting  to  answer. 

WlwD  defendant  is  in  custody  for  a  contempt  for  not  patting  in  an  answer, 
and  he  puts  in  an  answer,  to  which  the  plaintiff  excepts,  he  cannot  recover 
hii  costs  under  the  process  of  contempt ;  and  it  seems  he  loses  them.  Const 
T.  £ben,  1  Mad.  530. 

4.  By  act  of  indemnity. 

Costs  for  scandal  in  a  bill  taxed  at  100^.,  reduced  on  exceptions  to  50/. ; 
so  act  of  indemnity  held  not  to  exempt  the  plaintiff  from  paying  them. 
EmmerBon  t.  Dallisoh,  Dick.  ?• ;  1  Carey,  194'. 

5.  On  the  ground  of  previous  insolvency. 

PUntiff  not  relieved  from  costs  decreed  against  him,  on  the  groimd  of 
lus  being  insolvent  before  the  cause  was  heard.     Smith  v.  Fry,  Dick.  288. 

10.  Set-off. 

1.  Of  reciprocal  costs  in  the  same  cause. 

When  different  demands  arise  in  a  cause,  the  costs  should  be  arranged  as 
the  equities  between  the  parties  require.    Shine  v.  Gough,  2  B.  &  P.  34* 

2.  Of  reciprocal  costs  at  lato  and  in  equity. 

1.  Costs,  at  law,  and  in  equity,  between  the  same  parties,  set-off,  after 
deaee  omitting  such  a  provision.    Shine  v.  Goueh,  Ibid.  S3. 

2.  Where  there  are  costs  in  equity  and  at  law,  due  from  the  opposite 
psitiei,  the  court  will  not  set  off  the  costs  at  law  against  those  in  equity, 
if  the  solicitor  in  equity  claims  his  lien  on  the  latter.  Smith  v.  Brocklesby, 
1  Anst.  61. 

S.  A  bill  was  dismissed,  with  costs,  against  one  of  the  defendants.  At 
that  time,  the  plaintiff  had  recovered  a  verdict  at  law,  and  entered  up 
judgment  against  the  defendant  for  a  much  larger  sum,  and  he  now  applied 
tbat  these  costs  might  be  deducted  out  of  the  money  due  on  this  judgment, 
Qo  affidavit  of  the  insolvency  of  the  defendant ;  but  the  court  refused  to 
nake  any  order.    Holworthy  v.  Mortlock,  Cox,  202. 

11.  Against  defendants  contesting  the  mode  of  taking  accounts. 

Where  a  defendant  or  creditor  contests  the  mode  of  taking  accounts,  and 
faOs,  knowing  a  balance  to  be  against  him,  he  is  liable  to  pay  costs.  I  B. 
&B.4S5. 

12.  To  agents,  receivers,  and  tirustees,  accounting  fairly. 

Costs^  of  course,  out^of  the  fund,  to  agents,  receivers,  and  trustees,  who 
bare  accounted  fairly,  and  paid  money  into  court.     1.  Ves.  246. 

13.  Of  amended  bilL 

1.  Three  pounds  additional  costs  for  long  amendments  of  a  bill.  Rowe  v. 
Stuart,  Dick.  58. 

2.  The  plaintiff  ordered  to  pay  the  defendant  7L  extra  the  20s.  for  the 
^eagih  of  the  amendment.    Freke  v.  Culpepper,  Ibid.  284. 

$.  Fbintiff  amended  his  bill  three  times  on  payment  of  20f.  costs,  and 
abtamed  a  fourth  order  for  that  purpose.  The  amendments  being  frivolous, 
the  cQuit  gave  the  defendant  taxed  costs  of  the  former  amendment. .  Bennet 
T.  Green,  1  Cox,  253. 

i.  The  cause,  at  hearinff,  went  off  for  want  of  parties,  with  liber^  for 
the  plaintiff  to  amend ;  the  plaintiff,  under  the  order,  struck  out  many 
dksrgcs  in  the  bill  which  the  defendant  had  answered ;  ordered,  on  applica- 
tioo,  to  be  restored,  that  the  court  might  give  the  defendant  the  costs  of 
mdi  part  of  the  bill  as  the  plaintiff  had  waived.  Bullock  v.' Perkins, 
110. 

T  3  14.  Of 
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14.  Of  long  answer. 
.  5L  co6t8  ordered  to  be  paid  for  the  length  of  an  answer.   Dent  t«  Wardell, 
Dick.  389. 

15.  Of  answer  held  insufiScient  upon  exceptions  to  report. 

Costs  of  an  answer  reported  sufficient,  which,  on  exceptions  to  the  re- 
port, is  held  insufficient.    Knightly  v.  Deacon,  Dick.  82. 

16.  Of  insufBcient  answer. 

The  costs  of  insufficient  answers  are  provided  for  by  a  general  rule.  Const 
V.  Ebers,  i  Mad.  530. 

17.  Of  answer  referred  as,  but  reported  not,  impertinent 

Answer  being  referred  for  impertinence  and  reported  not  impertinent^ 
order,  upon  motion  of  course,  to  refer  it  to  the  master  to  tax  the  defendant's 
cosu.    Tyrrell  v.  Redifer,  1  Mer.  132. 

18.  On  a  voluntary  appearance. 

Costs  allowed  to  a  defendant  who  appeared  voluntarily.  Bowhee  v.  Grilla» 
Dick.  38. 

19.  Apportionment  of,    between  parties  whose  claims  have  entailed 

different  degrees  of  expense. 

Where  several  parties  are  entitled  to  share  in  a  fund,  and  the  shares  of 
some  arc  encumbered  so  as  to  render  inquiries  or  other  proceedings  neces- 
sary with  respect  to  them  which  are  not  wanted  as  to  tlie  others,  the  costs 
will  be  apportioned.    Basevi  v.  Serra,  3  Mer.  676. 

20.  Against  an  arbitrator  combining. 
Arbitrator  combining  shall  pay  costs,  2  Ves.  453. 

21.  To  bank  of  England  made  parties  for  security  of  legacy. 

The  costs  of  the  bank,  paid  out  of  the  capital  of  a  legacv,  for  the  security 
of  which  they  were  made  parties.    Hammond  v.  Neame,  Swanst.  38. 

22.  To  bank  of  England  resisting  a  transfer  of  stock. 

Specific  bequest  of  stock  to  the  executrix  for  life,  and  after  her  death,  to 
her  daughter  absolutely  at  twenty-one.  The  bank,  resisting  a  transfer,  ac- 
cording to  an  agreement  to  relinquish  the  life-interest,  without  the  directioa 
of  the  court,  are  entitled  to  costs.  Austin  v.  the  bank  of  England,  8  Ves. 
522. 

23.  Against  bank  of  England  resisting  a  transfer  of  stock. 

A.  by  will  bequeathed  200^.  long  annuities  to  B.  for  life,  and  after  his 
death  to  C.  absolutely,  and  made  B.  sole  executor.  Afterwards  C.  sold  his 
reversionary  interest  to  B.,  and  B.  and  C.  joined  in  a  power  of  attorney  for 
the  transfer  of  the  stock  to  B. ;  but  the  bank  refused  to  permit  the  transfer. 
B.  and  C.  then  filed  a  bill,,  praying  that  the  bank  might  be  decreed  to 
permit  the  transfer  to  be  made,  and  might  pay  the  costs  of  the  suit.  But 
the  court  would  not  give  plaintiffit  their  costs.  Pearson  v.  Bank  of  England, 
2  Cox,  175. 

24f.  To  bank  of  EngUnd  made  parties  unnecessarily,  from  39 

&  40  Geo.  3. 

If  the  bank  of  England  are  unnecessarily  made  parties  to  a  suit,  tlie 
relief  against  them  being  obtained  under  the  statute  39  &  40  Geo.  3.  the  bill 
will  be  dismissed  against  them  with  costs,  -to  be  personally  paid  by  the 
plaintifi.    Edridge  v.  Edridge,  3  Mad.  336. 

25.  In  the  cas^  of  a  fraudulent  bankruptcy. 

Costs  as  between  attorney  and  clienti  against  parties  to  a  fraudulent 

bankruptcy. 
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binkniptcir,  except  those  who  discovered  and  gave  evidence;  and  the 
Mmey  deprived  of  the  office  of  master-extraordinarir,  and  committed* 
Ex  parte  Thorp,  1  Yes.  Sd4. 

26«  On  application  to  put  creditor  in  bankruptcy  to  election. 

No  coats  oo  a|iplication  to  put  party  to  election,  proceed  at  law,  or  come 
in  under  a  commission  of  bankruptcy.    2  Yes.  1 1. 

27.  To  commissioners  in  bankruptcy  unnecessarily  made  parties  to 

petition* 

Costs  to  conomissioners  in  bankruptcy,  made  parties  to  a  petition  without 
idBcient  grounds,  viz.  for  refusing  to  admit  the  affidavit  of  an  absent  cre- 
ditor, proceeding  at  law;  not  permitting  the  examination  of  petitionins^ 
creditor  by  a  person  who  had  not  proved  a  debt ;  and  admitting  the  fua 
proof  of  a  creditor,  claiming  a  lien  on  papers  in  his  hands,  as  agent  in 
town  for  the  bankrupt,  an  attorney.    Ex  parte  Steele,  16  Yes.  161. 

2S«  Awarded  in  bankruptcy,  remedy  for. 

The  persons  to  whom  costs  were  awarded  in  the  matter  of  a  bankrupt, 
broQgbt  an  action  at  law,  founded  on  a  written  undertaking  to  pay  these 
costs,  recovered  judgment,  and  levied  the  money.  The  court  ordered  sa- 
tisfsctioa  to  be  acknowledged  on  the  judgment,  that  the  money  should  be 
refanded,  and  costs  paid  to  the  defendant  at  law,  with  the  costs  of  this  ap- 
plication.   In  re  Dillon,  2  Sch.  &  Lef.  110. 

29.  On -opening  biddings. 

!•  A  person,  who  by  opening  the  biddings  has  occasioned  a  re-sale  at  a 
cooftiderable  advance,  though  not  himself  the  purchaser,  is  not  entitled  to 
coits.    Rigby  v.  M'Namara,  6  Yes.  466. 

2.  A  person,  who  opened  biddings,  but  was  not  the  purchaser,  the  estate 
Qptm  the  re-sale  goins  considerably  higher,  cannot  on  that  ground  have  his 
coiti.    Earl  of  Macclesfield  v.  Blake,  8  Yes.  214*. 

1  A  re-sale  on  opening  biddings,  producing  a  considerable  increase  of 
pnce,  no  ground  for  costs  to  the  person  who  opened  the  biddings.  Trefusis 
T.  Clinton,  1  Yes.  &  Beam.  361. 

4.  A  person  who  opened  biddings,  but  was  not  the  purchaser,  allowed  his 
costs  on  the  special  circumstances ;  having  opened  them  not  on  his  own  ac- 
cooat,  but  for  the  benefit  of  the  family.     Owen  v.  Foulks,  9  Yes.  348. 

5.  A  person,  who  opened  biddings,  not  being  the  purchaser,  allowed  his 
expences  on  the  circumstances,  against  the  general  rule ;  having  interposed 
It  the  instance  and  for  the  benefit  of  the  family.  West  v.  Yincent, 
12V€8.6. 

30.  On  a  caveat. 

No  costs  where  the  caveat  was  not  unreasonable.    Exparte  Fox,  1  Yes* 

&Beam.67. 

31.  In  charity  causes. 

b  an  inforonation  for  a  charity,  where  there  are  any  directions  to  be  given 
Anr  a  charity,  the  relator  shall  not  pay  costs.  The  Attorney-general  v.  Bolton, 
3AaBL820. 

S2.  To  a  college. 

Cannot  be  given  to  a  college  individually,  nor  as  a  corporation,  unless 
prored  w.     1  Yes.  246. 

33.  Against  a  creditor  decreed  to  re-convey. 

A  creditor  being  decreed  to  re-convey,  on  payment  of  what  was  due  on 
Uk  estate  in  the  West  Indies,  acquired  by  an  unconscientious  use  of  legal 
process,  was  deprived  of  costs  svdisequent  to  the  payment  of  money  into 
covt.    Lord  Cranstoun  v.  Johnston,  5  Yes.  277. 

T  4  34.  For 
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34»  For  proof  under  a  creditor's  hill. 

Costs  of  proving  a  debt  before  tlie  master,  under  the  usual  decree  upoo  a 
creditor's  bill,  not  allowed.    Abell  v.  Screech,  10  Yes,  335. 

35.  Of  a  cross  bill. 

Cross  bill,  being  for  a  mere  legal  title,  dismissed  with  costs,  though  the 
orginal  bill  was  dismissed,     1  Yes.  213* 

36.  Of  a  demurrer. 

1.  Demurrer  filed,  held  on  argument  not  good,  and  a  demurrer  at  bar, 
good ;  the  defendant  is  not  to  have  costs.    Wood  v.  Thomson,  Dick.  510. ' 

2.  On  demurrer  to  the  whole  bill  being  allowed,  the  bill  shall  be  dismissed, 
and  costs  shall  be  taxed  as  upon  a  dismissal ;  except  the  costs  upon  the  de* 
murrer,  which  shall  be  allowed  as  heretofore.     Sch.  &•  Lef.  304f. 

3.  Full  costs  may  be  given  on  the  allowance  on  demurrer,  though  an  ap- 
plication for  the  same  is  not  made  until  three  weeks  after  such  sulowaace. 
Wood  V.  Dyneley,  1  Mad.  32. 

4.  The  usual  u>rm  of  the  order  when  full  costs  are  given  on  the  allowance 
of  a  demurrer.    Pilkington  v.  Wignall,  2  Mad.  348. 

5.  A  demurrer,  set  down  for  argument,  being  submitted  to,  and  the  IhH 
amended,  5/.  costs  were  allowed.    Anon.  9  Yes.  221. 

6.  Demurrer  of  witness  overruled,  and  he  ordered  to  pay  5/.  costs.  War* 
del  V.  Dent,  Dick.  384. 

37.  Of  a  bill  of  discovery. 

1.  PlaintiiT  pays  the  costs  upon  a  bill  of  discovery.    4  Yes.  742. 

2.  Plaintiff  m  a  bill  for  discovery  pays  the  costs.    15  Yes.  361. 

3.  The  rule  as  to  costs  on  bills  of  discovery,  and  the  reason  upon  which  it 
proceeds.    London  Assurance  Company  v.  Hankey,  I  Anst.  9. 

4.  Rule,  that  plaintiff,  on  bill  of  discovery,  shall  pay  costs  in  all  cases,  is 
too  general ;  he  ought  only  where  he  files  a  bill  in  the  first  instance,  not 
where  compelled  to  it  by  defendant's  refusal.     1  Yes.  4^3. 

5.  Defendant  to  a  bill  of  discovery  is  entitled  to  the  costs  of  the  discovery 
immediately  on  putting  in  a  full  answer ;  and  his  right  to  these  costs  is  not 
waived  by  his  subsequently  accepting  the  costs  of  amendment,  nor  by  his 
neglecting  to  serve  the  plaintiff  with  the  order  for  costs  of  discovery  until 
afler  he  has  himself  been  served  with  the  order  to  amend.  Coventry  v.  Bent- 
ley,  3  Mer.  677. 

6.  The  proper  time  to  move  for  costs  of  the  discovery  is  after  the  com- 
mission returned.     Banbury  v. ,  9  Yes.  103. 

7.  The  plaintiff,  in  a  bill  of  discovery,  must  pay  all  the  expences  of  the 
defendant,  occasioned  by  resisting  motions  madfe  in  the  cause  of  the  plaio- 
tiff.    Noble  v.  Garland,  1  Mad.  344. 

8.  If  the  defendant  to  a  bill  for  discovery  and  a  commission,  examines  in 
chief,  instead  of  confining  himself  to  cross-examination,  he  shall  not  have 

.  costs.    8  Yes.  70. 

9.  The  bill  praying  discovery  and  a  commission ;  the  defendant  cannot 
have  the  costs  of  discovery  till  the  return  of  the  commission.  Anon. 
8  Yes.  69. 

10.  Abatement  by  the  marriage  of  a  female  plaintiff  in  a  bill  of  discovery 
after  answer;  the  defendant  cannot  have  the  costs.  Dodson  v.  Juda, 
10  Yes.  31. 

38.  On  plaintiff  dismissing  his  own  bill. 

1.  Bill  cannot  ba  dismissed  without  costs  on  the  plaintiff's  motion,  unless 
by  consent  at  the  bar.    Fidele  v.  Evans,  1  B.  C.  C.  267* 

2.  Plaintiff  cannot,  on  motion,  dismiss  his  bill  without  costs,  on  the  ground 
that  the  court  would  have  decreed  according  to  it,  unless  consent.  Anon. 
1  Yes.  140. 

3.  Plain- 
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3.  Plaintiff  can  in  no  case  dismiss  his  bill  without  costs ;  with  costs  it  is  of 
come ;  but  afVer  motion  to  dismiss  without  costs  refused,  consent  is  neces- 
mj,   Dixon  ▼.  Parks,  1  Yes.  402. 

4.  Order  made  on  Uie  motion  of  the  plaintiff  to  dismiss  his  bill  without 
coits,  the  defendant  having,  bj  his  own  act,  rendered  the  suit  useless*  Knox 
?.  Brown,  1  Cox,  359. 

5.  Plaintiff  permitted  to  dismiss  his  own  bill  without  costs,  the  defendant 
bavtDff  destroyed  the  subject  of  the  suit»  and  absconding,  unless  defendant 
fihdl  find  security  for  coste.  '  Knox  v.  Brown,  2  B.  C.  C.  136. 

39.  On  dismissal  of  bill  at  hearing. 

1.  Bill  dismissed  with  full  costs,  though  the  plaintiff  had  not  replied,  under 
an  order  of  court  by  Lord  Hardwicke  for  that  purpose.  Mansel  v.  Bowles, 
Dick.  646. 

2.  Bill  may  be  dismissed  with  costs  from  the  coming  in  of  the  answer, 
vhere  that  answer  contains  a  good  defence.  Hodgson  v.  Daud,  3  B.  C.  C. 
475.  • 

3.  Where  a  bill  was  dismissed  to  which  the  defendant  might  have  de- 
murred, but  did  not ;  held,  that  he  was  not  entitled  to  costs.  Anon.  3  Mad. 
62.  D. 

4.  The  bill  being  dismissed,  costs  to  the  plaintiff  on  account  of  the  diffi- 
culty and  novelty  of  the  case,  refused.  Wykham  v.  Wykham,  18  Ves. 
iun.895. 

5.  To  prevent  litigation,  a  bill  may  be  dismissed  without  costs,  upon  the 
plaintiff  waiving  any  action  at  law ;  otherwise  with  costs.  Hamet  v.  Yeilding, 
2  Sch.  &  Lef.  549. 

6.  Bill  dismissed  on  hearing  the  cause ;  with  costs  to  be  taxed  as  to  one 
defendant,  and  the  plaintiff  to  pay  100/.  costs  to  the  rest  of  the  defendants. 
Guest  V.  Harris,  Dick.  684. 

40.  Decree  to  one  defendant  on  dismissal  of  bill,  given  over  agains^ 

the  other. 


Bill  dismissed  with  costs  as  to  one  defendant ;  those  costs  given  over 
against  the  others.     1  Yes.  426. 

41.  In  a  bill  of  dower. 

1.  On  an  assignment  of  dower  by  commissioners,  the  doweress  shall  have 
DO  costs,  unless.other  questions  are  raised  in  which  the  party  are  litigious. 
Lttcas  V.  Calcrait^  1  B.  C.  C  134. 

2.  Though  by  analogy  to  law,  costs  do  not  follow  a  decree  for  dower 
merdj,  they  were  given  upon  vexatious  resistance*  Worgdu  v.  Ryder, 
1  Ves.  &  Beam.  20. 

42.  In  a  writ  of  dower.  • 
No  costs  to  plaintiff  in  a  writ  of  dower.    2  Ves.  128. 

43.  In  bills  to  recover  estates. 

In  all  bills  for  the  recovery  of  an  estate,  the  question  arises  upon  the  con- 
stnictioo  of  some  instrument,  and  the  parties  litigate  at  the  peril  of  costs. 
Hampson  v.  Brandwood,  1  Mad.  394. 

44.  Of  insufficioit  examination  to  interrogatories. 

The  master  reported  that  the  plaintiff  had  put  in  an  insufficient  examination 
to  mtcrrogttories.  Held,  on  motion,  that  defendant  was  entitled  to  a  refer- 
ence to  tax  the  costs  in  respect  of  such  insufficient  examination.  Hubbard 
V-  Hewlett,  2  Mad.  469. 

45.  Of  defendant's  examination  reported  insufficient. 

Costs  of  defendant's  examination  reported  insufficient.  Lync  v.  Ably. 
DicLm.  .  - 

46.  Of 
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46.  Of  exceptions. 

1.  Exceptant  ordered  to  pay  costs  of  frivolous  exceptions.  Read  v.  Ward, 
Dick,  lia 

2.  Exception  overruled  with  costs.    Bamaby  v.  Griffin,  S  Ves.  266* 

3.  As  to  excepting  for  costs.    Holbecke  v.  Sylvester,  6  Ves.  417. 

4f7.  For  an  executor. 

1.  An  executor  who  ought  to  have  been  plaintiff  was  made  a  defendant; 
he  shall  have  his  costs.    Blout  v.  Burrow,  3  B.  C.  €•  90. 

2.  It  is  a  settled  rule,  that  the  executors  of  an  insolvent  shall  not  have 
costs.    1  Sch«  &  Lef.  280. 

48.  Against  an  executor. 

1.  Costs  of  course  against  executors,  who  are  decreed  to  pay  interest  on 
account  of  a  breach  of  trust.    Seers  v.  Hind,  1  Ves.  294^. 
.    2.  Executor  having  put  the  next  of  kin  to  prove  their  relationship,  shall 
pay  the  costs  of  so  doing.    Lowson  v.  Copeland,  2  B.  C.  C.  156. 

49.  A  defendant  fraudulently  conducting   himself,  will  be  deprived 

of  costs. 

A  defendant  fraudulently  conducting  himself  will  be  deprived  of  his  costs 
in  equity,  though  considered  as  mortgagee  in  possession.  Morony  v.  0'Dea» 
iBall  &  Beatty,  109. 

50.  Upon  a  groundless  imputation  of  fraud. 

Costs  upon  a  groundless  imputation  oi  fraud.  Mayor  and  Commonalty  of 
Colchester  v.  Lowten,  1  Ves.  &  Beam.  226. 

51.  For  or  against  an  heir  in  general. 

1.  Where  an  heir  at  law  is  defendant,  he  shall  have  his  costs;  but  when 
he  is  plaintiff,  and  vexatious,  he  shall  pay  them.  Seal  v.  Brownton, 
3  B.  C.  C.  214. 

2.  Costs  to  trustees,  but  none  for  or  against  heir  at  law  defendant,  who 
raised  a  point  and  failed.     1  Ves.  205* 

52.  For  an  heir  in  a  charity  cause. 

1.  Where  an  heir  is  brought  before  the  court  in  a  charity  cause,  though  it 
is  determined  that  there  is  no  resulting  trust  for  him,  he  shall  have  his  costs. 
Attorney-general  v.  Haberdashers'  Company  &  Tonna,  4  B.  C.  C.  178. 

2.  In  a  charity  cause,  costs,  as  between  attorney  and  client,  to  the  heir, 
making  no  improper  point.    Currie  v.  Pye,  17  Ves.  jun.  462. 

£3.  For  the  heir  of  a  mortgagee  in  a  bill  of  foreclosure  by  devisee. 

The  devisee  of  a  mortgagee  filed  his  bill  against  the  heir  and  executor  of 
the  mortgagor,  for  a  foreclosure,  and  also  made  the  heir  of  the  mortgagee  a 

Earty,  in  order  to  establish  the  will  against  him.    The  latter  party  cannot 
ave  his  costs  out  of  the  estate.     Skipp  v.  Wyatt,  Cox,  353. 

54.  For  an  heir  in  a  bill  of  revivor. 

Bill  against  ancestor  revived  against  heir,  and  dismissed.  Heir  not  ei>- 
titled  to  costs  expended  by  ancestor.    Lloyd  v.  Powis,  Dick.  16. 

55.  To  infimt  defendant,  charged  upon  his  own  share. 

Costs  of  the  unsuccessful  defence  of  an  infant,  charged, .  not  upon  the 
general  fund,  but  upon  his  own  share.  Earl  of  Oxford  v.  Churchill,  3  Ves. 
A  Beam.  59. 

56*  To  an  in&nt  legatee. 

Bill  by  a  legatee  very  nearly  of  age  to  secure  the  legacy ;  the  costs  were 
given  out  of  the  estate.  But  that  wiU  ndt  be  done  in  future  upon  a  bill  to 
secure  the  legacy  of  an  infant:  as  under  the  legacy  act  36  Geo.  3.  c.  61. 

S.S2. 
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1. 92.  the  executor  may  pay  the  legacy  into  courCy  and  the  legatee,  when  of 
ige,  nay  petition  for  it.    Whopham  v.  Wingfield,  4  Ves.  6S0. 

57«  To  an  infant  trustee. 

Tie  necessary  costs  of  an  infant  trustee,  ordered  to  convey  under  the  sta- 
tute of  queen  Anne,  allowed.    Ex  parte  Cant.  10  Yes.  554. 

58.  To  io&nt's  prockein  any. 

1.  Bin  on  hduilf  of  an  infant  dismissed  with  costs ;  the  prockein  amy  al- 
ioved  the  costs  he  paid.    Tanner  v.  Ivie,  Dick.  168. 

2.  Bill  1^  an  infant  dismissed  with  costs,  upon  a  fact,  which,  though  not 
known  when  the  bill  was  filed,  might  with  reasonable  diligence  have  been 
known;  the  next  friend  not  allowed  Uie  costs  out  of  the  infant's  estate. 
Peirce  t.  Pearce,  9  Ves.  548. 

59.  Against  infant  defendant  for  a  contempt 

Infant  defendant  pays  no  costs  of  a  contempt.  Perkins  v.  Hamond, 
Dick.  287. 

60.  Against  infant's  prockein  amy. 

1.  Nothing  short  of  a  dishonest  intention  will  be  sufficient  to  fix  a  pro* 
Ann  any  personally  with  costs.  No  degree  of  mistake  or  misapprehension 
will  be  sufficient.    Whittaker  v.  Marlar,  Cox,  286* 

2.  The  prockein  amy  of  the  plaintiff,  an  infant,  ordered  to  pay  the  costs  of 
an  improper  and  unfounded  application.     Buckton  ▼.  Buckton,  Dick.  794. 

61.  Of  an  injunction. 

Where  a  defendant  has  not  applied  far  an  injunction  in  the  first  instance, 
ii  thall  be  without  costs.    Hardcastle  v.  Chettei,  4  B.  C.  C.  163. 

62.  Of  an  interpleader. 

1.  Plaintiff  in  an  interpleading  bill,  if  he  conducts  himself  properly,  shall 
ksfe  his  costs  from  the  defendant  who  succeeds,  and  such  defendant  shall 
hare  them  over  again  from  the  defendant  who  fails  in*his  claim,  with  his  own 
coMs.    HendiT  ▼•  Key,  Dick.  291. 

&  Tenants  filing  bill  of  interpleader,  and  bringing  rents  into  court,  to  be 
afautted  to  deduct  their  costs.    Aldrich  v.  Thompson,  2  B.  C.  C.  149. 

3.  Upon  a  bill  of  interpleader,  the  defendant,  who  made  it  necessary,  was 
ordered  to  pay  all  the  costs;  and  the  plaintiff  has  a  lien  for  his  costs  upon  the 
fond  paid  into  court.     Aldridge  v.  Mesner,  6  Ves.  418. 

4.  Costs  a*  between  the  defendants  to  an  interpleading  bill.  Cowton  v. 
WiBiaoig,  9  Ves.  107. 

5.  The  plaintiff,  in  a  bill  of  interpleader,  i|  not  entitled,  afler  replying  to 
the  answers,  to  move  for  bis  costs,  out  must  set  down  the  cause  for  hearing. 
Jones  V.  Gilham,  Cowp.  49. 

68.  Of  irregularity  in  proceedings. 

Costs  incurred  by  the  irregularity  of  one  party  to  the  prejudice  of  ano« 
thcr,  to  be  paid  by  the  author  of  such  irregularity.  Scott  v.  Becher, 
i  Price,  346. 

64.  Of  an  issue  tried. 

1.  When  the  material  issue  haa  been  found  for  the  party  setting  down  the 
caose  for  further  directions,  he  shall  have  the  costa  of  the  trial  at  law. 
BUckboume  v.  Gregson,  1  B.  C.  C.  420. 

2.  Where  there  are  several  issues  directed,  some  of  which  are  found  for 
the  plaintiff,  and  some  for  the  defendant,  the  parties  will  be  allowed  costs 
on  the  issues  found  in  favour  of  each,  and  must  pay  them  where  the  issues 
are  fimnd  minst  liim.    Prevost  v.  Benett,  2  Price,  272. 

3.  On  a  bill  to  redeem,  the  mortgagee  insisted  that  W.  B.  the  heir  at  law 
stated  in  the  bill  to  be  dead,  was  aliv^.    By  the  decree  reference  was  made 

to 
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tlM  ineriu  X  at  at  law  a  judgioent  by  defiiiiit  it  vacated  on  madaa ;  am  a 
judgment  on  the  merits.    Channan  v.  Charman,  16  Vei»  115. 

5.  Execution  of  decrees. 

1.  IFko  may  ^xectde* 

Plaintiff  coming  in  under  a  decree  in  a  cause  in  which  he  is  no  party,  in 
case  the  plaintifib  in  the  former  cause  delay  prosecuting  the  suit,  may  vro* 
secute  the  suit  in  their  names,  indemnifying  them.  Torin  v.  Fowke,  Dick. 
2S5. 

S.  Agnmd  a  stranger. 

Writ  of  exeoution  only  in  the  ease  of  a  party.  A  stranger  most  be  aerved, 
fifit  with  an  order  to  pay  the  money  by  a  gifen  dayt  and  in  case  of  defimk* 
with  another  order  to  pay  on  another  day,  or  stand  committed.  Anoik 
U  Ves.  207. 

S.  Skort  exeaUkm. 

Reasons  for  granting  a  partial  or  short  writ  of  execulien  of  a  decree. 
Parkins  ▼•  Moms,  Dick.  689. 

4.  Suspension  ^ 

The  court  refused  to  suspend  the  execution  of  a  decree  obtained  by  a 
mortgagee,  until  six  months  after  hearing  an  appeal.;  but  gave  six  months 
on  bringing  the  money  into  court,  consenting  to  a  receiver,  and  praying 
interests  and  costs,  on  plaintift  undertaking  to  repay  if  the  decree  should  be 
rereieed*    Monkhouse  ▼•  Corporation  of  Bedford,  17  Vea.  joa.  S80. 

5b  AJ^  twenty  years* 

1.  A  decree,  establishing  a  charge,  carried  into  execution,  though  not 
proceeded  on  fbr  forty  years ;  there  being  an  acknowledgment  within  twenty 
y^ars  of  the  subsistence  of  the  charge*  Barrington  v«  O'Brien,  1  B.  &  B« 
173. 

8.  A  decree,  setting  aside  a  sale,  not  carried  into  execution  from  the 
length  of  time  that  had  elapsed,  and  from  the  change  of  circumstances  bv 
the  rise  in  land,  and  proportionate  depreciation  of  money.  Therefore,  a  bill 
in  1799,  to  have  the  benefit  of  a  decree  pronounced  in  1740,  setting  aside 
a  sale  in  1721,  and  directing  accounts,  the  suit  abating  in  1741,  by  the  death 
of  the  defendant,  and  in  1774,  by  the  death  of  the  plaintiff,  dismissed.  Earl 
Bgremont  v.  Hamilton,  1  B,  ^  B.  516. 

6.  Contempt* 

1.  The  practice  of  personal  service,  as  a  foundation  for  process  of  con* 
tempt,  dispensed  with,  where  the  party  must  have  notice ;  as  upon  a  short 
order  for  execution  of  a  decree.    Rider  v.  Kidder,  12  Ves.  202. 

2.  A  writ  of  execution  of  an  order  fbr  payment  of  money  was  issued,  and 
afterwards  an  attachment,  upon  which  the  defendant  was  taken,  and  he  paid 
the  money.  A  motion  was  then  made  for  a  reference  to  ^e  master  so  tax 
the  subsequent  costs,  and  that  tbe  defen^vit  might  be  ordered  to  pay  such 
e^t%  bu|^  the  motion  refused.    Cc^ins  v.  Crumpe,  S  Mad.  390. 

7.  On^rming  report  in  dffimdanfsjavour. 

A  defendant  may  enf^woe  a  decree  confirming  a  report  in  his  fevoor. 

1 B.  &  B.  217. 

8.  Writ  ofassistance* 

'  1.  Course  of  pioceedix^  to  be  obaerved,  previoi^s  to  an  wppHcatioo  for  a 
wnt  of  assistance.    Dove  v«  Dove,  Dick.  617. 

2.  Writ  of  asswtance,  wheq^  gnmted.    Ibid.  1  Cox,.  101. 

S.  After  an  order  to  the  teoaiit  ifi  possession  to  deliver  up  tili^  possessioi^ 
service  of  a  writ  of  execution  of  that  order,  attachment,  and  mju|i€tion  per-* 
aoiudly  served^  end  afidavii  of  tbe  fiictsi  e  writ  of  assistance  iMl  isaite. 
Bii4.  1B.C.C.S75. 

6.  Open- 
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0.  Opening  and  invalidating  of,  by  other  modes. 

1.  Decree  pro  confeeso. 

Decree  pro  amfeuo  not  opeoed  without  a  strong  ^ound:  therefore  not 

Dpn  ■  general  affidavit  of  derangemetit  by  the  part^  himself ;  evidence  more 

atif&ctoiy,  and  extending  to  the  whole  perioa.  being  required.     Knight  v. 

Toung,  2  Ves.  &  Beam.  1S4. 

2.  Bt/  motion. 

1.  A  decree  drawn  up  in  a  manner  not  warranted  by  the  minutes  on  hear- 

iii|,  ut  ande,  with  coats,  on  motion.    Loftui  v.  Smith,  2  Sch.  &  Lef.  642. 

i.  Decree  by  aurpriae ;  uiplicatioa  to  ditcharge  it.     Price  v.   8oUj, 

DidL2). 

3.  Decretal  order  cannot  be  discharged  upon  motion,  though  made  by 
taueat,  and  aurprize  allied.    Anon.  1  Ves.  93. 

4.  A  decxee  by  de&ult  navlag  been  made  absolute,  the  proper  courae,  to 
set  it  aside,  is  by  presenting  a  petition  for  a  re-hearing.  A  motion  to  di»- 
dttrge  |be  order  to  make  absolute,  and  for  a  day  te  show  cause,  refused 
scwdingly.     Attomey'general  v.  Brooke,  3  Mcr.  696. 

8-  BfpeiiiiM. 
1.  Decree,  thongh  obtained  by  fraud,  shall  not  be  set  aside  on  petition. 
Hmsal  T.  Morgan,  3  B.  C.  C.  74. 

&  Irr^tdar  to  set  aside  a  decree  upon  petition  to  the  court,  aawgning 
CRon  in£e  decree.    Bennet  v.  Hamiii,  2  Sch.  &  l^.  566>  £74. 
4.  Ok  men  pertou  or  interett  being  brought  ie/bre  the  court. 
Where  a  new  person  or  interest  is  brought  before  the  court,  it  is  open  to 
llw  parties  to  make  any  objection  to  the  decree,  which  they  might  have 
nsde  at  the  fint  hearing.     Hill  t.  Chapman,  3  B.  C.  C.  391 . 
5.  Bt/ neJn  plaintiff' by  lupplevienlal  bill. 
New  plaintiff  by  supplemental  bill  may  impeach  a  decree  upon  re-hearing, 
«a  petition  of  former  parties.     Hill  v.  Chapman,  1  Ves.40£. 

6.  In  a  collateral  came. 

1.  A  decree  cannot  be  impeached  collaterally  ^i  another  cause,  ^rd 
CEnton  r.  Lord  Robert  Seymour,  4  Ves.  440. 

2.  A  decree,  taken  pro  co^ho,  in  the  ordinary  course,  after  ^pearance, 
■M  voder  the  statute  5  Geo.  2.  c.  25.  can  be  impeached,  as  any  other 
decree,  only  directly,  by  a  bill  of  review,  or  a  bill  to  set  it  ande  for  firaud; 
BM  collaterally,  by  an  original  suit,  seeking  a  decree  inconsistent  with  iu 
Such  a  bill  therefore  dtamused,  with  costs.    Ogilvie  v.  Heme,  13Vest5S3. 

7.  By  plga  ^/nitt4. 
A  decree  obtained  by  fraud  and  imposition  shall  have  no  effect.    Kennedy 
». Daly,  1  Sch.  &  Let:sSS.  37S. 

8.  By  ttfiother  tuitjbr  the  tame  cause. 
Practice,  after  a  deciaioo  by  one  court,  instead  of  re-hearing  or  appeal- 
isg,  to  instiOite  a  suit  in  another  c«art  Cor  the  same  object,  tuauproved. 
KeyaoUs  v.  Pitt,  19  Ves.  134. 

7.  Court  of  del^ates. 

1.  PreUmiaariet  to  the  t^tpoirUntent  of.  . 
Upon  an  wplicatlon  for  a  commission  of  delegates,  the  chi 
aot  decide  wbether  the  appeal  be  in  time,  but  will  leave  (hat 
tbe  court  of  delegatea.    Head  v.  Harris,  S  Sch.  &  Lefl  563- 
8.  Cpnunitoon  of  review. 
1,  Whmff'H^'^' 
1.  GTaundaofgnqtiDg^conuiMsaittiofrenttv.    8  Vea.46fi. 
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tlM  ineriu :  as  at  law  a  judginent  by  defiuih  ia  vacated  on  aotiaa ;  nol  a 
judgment  on  the  merits.    Charman  v*  Charman,  16  Vea»  1 1&. 

5.  Exfioution  of  decrees. 

1.  IFko  may  execttie* 

Plaintiff  coming  in  under  a  decree  in  a  cause  in  which  he  is  no  part  j,  m 
case  the  plaintiff  in  the  former  cause  delay  prosecuting  the  suit,  may  nro- 
aecute  the  suit  in  their  names,  indemnifying  them.  Torin  y.  Fowke,  Dick. 
2S5. 

%•  A^nmst  a  stranger » 

Writ  of  execution  only  in  the  ease  of  a  party.  A  stranger  must  be  serfed« 
first  with  an  order  to  pay  the  money  by  a  given  day,  and  in  case  of  defiuik, 
with  another  order  to  pay  on  another  day,  or  stand  committed.  Anoik 
U  Yes.  207. 

S.  Skort  exeaUkm. 

Reasons  for  ^rantine  a  partial  or  short  writ  of  execution  of  a  decree. 
Parkins  ▼•  Morris,  Dick.  689. 

4.  Suspension  qfl 

The  court  refused  to  suspend  the  execution  of  a  decree  obtfiined  by  a 
mortgagee,  until  six  months  after  hearing  an  appeal.;  but  gave  six  months 
on  bringing  the  money  into  court,  consenting  to  a  receiver,  and  praying 
interests  and  costs,  on  plaintiHB  undertaking  to  repay  if  the  decree  should  be 
reroned*    Monkhouse  ▼•  Corporation  of  Bedford.  17  Yea.  jua.  S80. 

5b  After  twettty  years% 

1.  A  decree,  establishing  a  charge,  carried  into  execution,  though  not 
proceeded  on fbr  forty  years;  there  being  an  acknowledgment  within  twenty 
y^ar^  of  the  subsistence  of  the  charge*  Barrington  v.  0*Brien|  1  B.  dr  B. 
173. 

2.  A  decree,  setting  aside  a  sale,  not  carried  into  execution  from  the 
length  of  time  that  had  elapsed,  and  from  the  cliange  of  drcumstances  bv 
the  rise  in  land,  and  proportionate  depreciation  of  money.  Therefore,  a  bill 
in  1799,  to  have  the  benefit  of  a  decree  pronounced  in  1740,  setting  aside 
a  sale  in  1721,  and  directing  accounts,  the  suit  abating  in  1741,  by  the  death 
of  the  defendant,  and  in  1774,  by  the  death  of  the  plaintiff,  dismissed.  Bail 
Bgremont  v.  Hamilton,  1  B«  ^  B.  516. 

6.  Contempts 

1.  The  practice  of  personal  service,,  as  a  foundation  for  process  of  con* 
tempt,  dispensed  with,  where  the  party  must  have  notice ;  as  upon  a  short 
order  for  execution  of  a  decree.    Rider  v.  Kidder,  12  Yes.  202. 

2.  A  writ  of  execution  of  an  order  for  payment  of  money  was  issued,  and 
afterwards  an  attachment,  upon  which  the  defendant  was  taken,  and  he  paid 
the  money.  A  motion  was  then  made  for  a  reference  to  the  masfeer  so  tax 
the  subsequent  costs,  and  that  tbe  defendant  might  be  ordered  to  pay  such 
o^t%  buj^  the  motion  refused.    Cc^ins  v.  Crumpe,  S  Mad.  39Q. 

7.  Cof^immng  report  in  d^^SmdanfsJavour. 

A  defendant  may  enf^woe  a  decree  confirming  a  report  in  his  favour. 

1B.&B.217. 

8.  Writ  of  assistance* 

1.  Course  of  proceedix^  to  be  observed,  previoi|s  to  an  wppHcatjon  for  a 
wnt  of  assistance.    Dove  v.  Dove,  Dick.  617. 

S.  Writ  of  assistance,  wheok  granted.    Ibid.  1  Cox,.  101. 

S.  After  an  order  to  the  tenant  in  possession  to  deliver  up  the  possesston, 

service  of  a  writ  of  execution  of  that  order,  attachment,  and  mju^ctton  per« 

soiiaUiy  senr«4  wA  aiSdAvii  of  the  fiictsi  a  wn^  of  assistance  ^1  issue. 

Bii4.  1B.C.C.S75. 

6.  Open- 
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0.  Opening  and  invalidating  of,  by  other  modes. 

1  •  Decree  pro  confesso* 

Decree  pro  confesso  not  opeped  without  a  strong  ^ound :  therefore  not 
vfon  a  general  aJBfdavit  of  deraogement  by  the  party  himself;  evidence  more 
ndt&ctoiy,  and  extending  to  the  whole  period^  being  required.  Knight  v. 
Young,  2  Yes*  Sc  Beam.  184. 

2.  BjK  motion, 

1.  A  decree  drawn  up  in  a  manner  not  warranted  by  the  minutes  on  hear* 
mg,  set  aside,  with  co^  on  motion.    Loftus  v*  Smichy  2  8ch.  &  Lef.  6^2. 

%,  Decree  by  surprize ;  application  to  discharge  it.  Price  v*  SoUyi 
Did.  21. 

S.  Decreed  order  cannot  be  discharged  upon  motion^  though  made  by 
comenty  and  surprise  allesed.    Anon.  1  Yes.  93. 

4.  A  decree  by  de&ult  leaving  been  made  absplutey  the  pr<^r  cparae,  to 
let  it  aside*  i«  by  presenting  a  petition  for  a  re-heavlng*  A  motipn  to  dis- 
dttige  the  order  to  make  absolute,  and  for  a  day  to  show  causey  refused 
socoraiqgly.    Attomey-geneial  ▼•  Broolf^e,  3  Mer.  698. 

8*  By  petition, 

1.  Decree,  though  obtained  by  fraud*  shall  not  be  set  aside  on  petition. 
Mmssl  V.  Morgan,  3  B.  C.  C.  74. 

%  IiT^:ular  to  set  aside  a  deceee  upon  petition  to  the  court,  assigning 
enon  in  the  decree*    Bennet  v.  Hamill,  2  Sch.  4^  X<ef.  56Q*  574. 

4.  On  mew  penon  or  interat  being  brought  before  the  court. 

Where  a  new  person  or  interest  is  brought  before  the  court,  it  is  open  to 
the  parties  to  maice  any  objection  to  the  decree,  which  they  might  have 
nide  at  the  first  hearing.    Hill  t.  Chapman,  3  B.  C.  C.  391. 

5.  Bif  nevo  plaintiff' by  supplemental  bill. 

New  plaintiff  by  stqpplemental  bill  may  impeach  a  decree  upon  re*hearingy 
<n  petition  of  former  parties.    Hill  v.  Chapman,  1  Yes.  405. 

6.  In  a  collateral  cause, 

!•  A  decree  cannot  be  impeached  collaterally  yoL  another  cause.  JfOrd 
Cfiaton  ¥•  Lord  Robert  Seymour,  4  Yes.  440. 

2.  A  decree,  taken  pro  cotifesso,  in  the  ordinary  course,  afler  appearancci 
not  under  the  statute  5  Geo.  2.  c.  25.  can  be  impeached,  as  any  other 
<)ecree,  only  directly,  by  a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud ; 
Bot  coUatetally,  by  an  original  suit,  seeUng  a  decree  inconsistent  with  it. 
Soch  a  bill  therefore  dismissed,  with  costs.    OgUvie  ▼•  Heme,  13  Yes*  fjjSS. 

7.  By  pisa  qffrau4* 
A  decree  obtained  by  fraud  and  imposition  shall  have  no  efiect.    Kennedy 
V.  Daly,  1  Sch.  &  1^355.  375. 

8.  By  another  suit  for  the  same  cause. 

Practice,  after  a  decisioo  by  one  court,  instead  of  re*hearing  or  appeal- 
iag,  to  institute  a  sui^  in  anodier  ooort  Cor  Uie  same  object,  oiaapprowed. 
RejDolds  V.  Pitt,  19  Yes.  134. 

7.  Court  of  delegates. 

!•  Preliminaries  to  the  appointment  of,  . 

UpoD  an  application  for  a  commission  of  ddegates,  the  chancellor  wiB 
not  decide  nf  nether  the  appeal  be  in  tinie,  but  will  leave  diat  question  to 
tk  court  of  delegates.    Head  v.  Harris,  2  Sch.  &  Le£  563. 

8.  Cpnuniaaion  of  review. 
!.•  Whm  granted. 
!•  GT9unidsofgraqlmgi|otminjs«Mu»ofren«w«    8  Yes.  465. 

2.  A 
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97.  On  re-hearing. 

Undertaking  upon  a  re-hearing,  under  a  general  order,  to  pay  such  costs 
as  the  court  shall  think  proper.     11  Ves.  173. 

98.  On  withdrawing  replication. 

Order  to  withdraw  replication,  on  payment  of  20».  costs,  of  course ;  the 
general  order,  27th  April  1748,  giving  a  discretion  to  exceed  40».  costs,  in 
case  of  dismissal  on  bill  and  answer.  Cowdell  v.  Tadlock^  3  Ves.  &  Beam.  19. 

99.  Of  report  of  regularity  of  proceedings,  held  otherwise  on  exceptions. 

Costs  of  a  report,  certifying  proceedings  to  be  regular,  which,  on  excep- 
tions to  die  report,  were  held  to  be  irregiuar.    Stevens  v.  Long,  Dick.  282. 

100.  On  bill  of  review. 

Costs,  of  course,  upon  a  bill  of  review  for  error,  where  no  error  in  the 
decree.    Bolger  v.  Mackell,  5  Ves. 

101.  Of  sales. 

Charges  of  a  sale  to  be  taxed  under  the  head  of  just  allowances,  not,  of 
costs.    Crump  v.  Baker,  18  Ves.  jun.  285. 

•    102.  Of  scandal  and  impertinence.' 

Counsel  and  agent  liable  to  costs  for  scandal  and  impertinence.  1^  Ves. 
234. 

103.  Of  sequestration. 

Where  an  order  nisi  for  sequestration  is  obtained  against  a  privileged 
person,  he  is  not  in  contempt  unless  he  neglects  to  obey  an  order  nisi. 
Smallbrook  v.  Lord  Donegal,  3  Anst.  647. 

104.  In  a  suit  by  a  tenant  for  a  renewal  rendered  doubtful  by  his 

conduct 

A  tenant  having  by  his  conduct  made  his  title  to  a  renewal  doubtful,  and 
thereby  rendered  a  suit  for  it  necessary,  was,  on  obtaining  a  renewal,  de- 
creed to  pay  all  the  costs.    Barrett  v.  Pearson,  2  B.  &  B.  189. 

105.  Of  perpetuating  testimony. 

1.  A  defendant  to  a  bill  to  perpetuate  testimony,  there  being  no  examin- 
ation of  witnesses,  is  entitled  to  the  costs  of  answering.  Lecky  v.  Murray, 
1  B.  A  B.  39i. 

2.  Costs  of  perpetuating  the  testimony  of  a  will  allowed  to  a  purchaser. 
Mackreli  v.  Hunt,  2  Mad.  37. 

3.  Defendant  to  a  bill  to  perpetuate  testimony,  entitled  to  his  costs  im- 
mediately after  the  commission  executed,  upon  the  allegation  that  he  did 
not  examine  any  witnesses.     Foulds  v.  Midgley,  1  Ves.  &  Beam.  138. 

106.  In  tithe  causes. 

1.  Answer  stating  a  tender  of  tithes  before  bill  filed,  but  not  proved,  will 
not  save  costs.    Milnes  v.  Davison,  3  Mad.  374. 

2.  Bill  of  a  rector  claiming  tithe  of  seeds  against  a  vicar,  expressly  en- 
dowed of  small  tithes  generally,  except  hay,  on  the  ground  of  perception 
against  non-perception,  dismissed  with  costs.    Dorman  v.  Curry,  4  nice, 

109. 

3.  Costs  not  allowed  to  land-occupiers  failing  in  a  defence  of  composition 
real  to  a  rector  s  bill  for  tithes,  for  want  of  evidence  of  the  existence  of  a 
grant,  although  it  was  proved  that  the  money-payment  had  been  paid  to  the 
rector  from  150  years  before  the  10  Ann.  (and  consequently  before  the  re- 
straining statute)  when  the  then  rector  first  agreed  with  the  parishioners  to 
receive  such  payment  in  lieu  of  tithes,  ^ennett  y*  Skeffington,  4  Price,  143. 
But  the  landlords  of  such  occupiers  havhig  been  made  defendants,  they 
were  allowed  their  costs.    Ibid. 

4.  Where 
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i.  Where  a  modus  was  ill  laid  for  want  of  sufficient  description  of  the 
bods  alleged  to  be  covered  by  it,  costs  were  refused  on  an  account  being 
decreed  for  plaintiff.    Gillibrand  v.  Scotson,  4  Price,  267. 

107*  To  a  trustee. 

1.  A  trustee  is  entitled  to  his  costs  unless'  he  acts  from  motives  of  ob^ 
tfjnacv  sod  caprice.    Taylor  v.  GlanviUe,  8  Mad.  176. 

2.  No  costs  to  a  trusty,  whose  neglect  occasioned  the  suit.  0*Callaghan 
V.  Cooper,  5  Ves.  117. 

3.  Trustee  not  deprived  of  costs  for  slight  misconduct,  in  respect  of  which 
he  is  charged  with  interest.    Sammes  v.  Rickman,  2  Ves.  36. 

4.  Coits  refused  to  a  trustee  setting  up  a  trust  different  from  what  it 
nsUy  was;  but  general  misconduct,  &c.  is  not  a  sufficient  ground.  Ball  v. 
Montgomery,  2  Ves.  192* 

5.  Costs  to  trustees  and  executors  brought  into  court,  though  they  made 
adann  and  failed,  if  merely  by  way  of  submission.     1  Ves.  205. 

6.  Costs  to  trustees ;  but  none  for  or  against  heir-at-law,  defendant,  who 
nued  a  point,  and  failed.     1  Ves.  205. 

7.  No  costs  to  any  party  claiming  under  a  contract  not  meritorious,  even 
tiuntgh  recovered  upon ;  not  even  to  a  trustee.    1  Ves.  55*^ 

^*  &f^  ^  defendant  a  mere  trustee,  by  consignment  of  goods,  as  to 
pUofiiffin  bill  of  interpleader,  not  as  between  attorney  and  client^  but  ac- 
coniing  to  the  course  of  the  court  as  between  party  and  party.  Dunlop  V. 
Hubbard,  19  Ves.  205- 

^  A  trustee  not  appearing  at  the  hearing  of  the  cause,  a  decree  was  made 
igaioit  him,  with  liberty  to  shew  cause  against  it.  Under  this  order  he  set 
^omn  the  caute  again,  and  prayed  his  costs,  which  were  given  to  him  on  paying 
boosts  of  the  oay  on  the  former  hearing.    Norris  v.  Norris,  1  Cox,. 183. 

10.  Bill  being  dusmissed  without  costs  as  a  hard  case,  parties  made  trus- 
tees without  their  knowledge,  and  as  such  being  necessary  parties  to  the  bill, 
cttmot  have  coots  against  plaintiff;  but  left  to  their  remedy  against  their 
pnocipal :  otherwise  perhaps,  if  plaintiff  had  prevailed ;  because  then  those 
costs  mieht  have  been  given  over  against  other  defendants.  Brodie  v.  St. 
ftui,  1  Ves.  326. 

108.  Against  a  trustee. 

1.  Trustee  ordered  to  pay  costs  on  misconduct.  Dawson  v.  Parrot, 
3B.C.C.236. 

2.  A  bill  for  a  specific  performance  of  an  agreement  was  made  necessary 
^  a  trustee  refusing  to  join  in  the  conveyance ;  the  court  being  or  opinion 
that  the  trustee  ought  to  pay  all  the.  costs  of  the  suit,  the  decree  was,  that 
the  plaintiff  should  pay  the  costs  of  all  the  other  defendants,  (although  he 
W  a  decree  against  them),  and  recover  over  the  whole  costs  trom  the  de- 
ftodant,  the  trustee.    Jones  v.  Lewis,  Cox,  199. 

109.  In  suits  between  vendor  add  vendee. 

1.  Vendor  not  making  a  title  when  bill  filed,  pays  the  costs  up  to  the  re- 
port of  a  good  title.    Harford  v.  Furrier,  1  Mad.  ^32. 

2.  Vendor  not  making  a  good  title,  ordered  to  pay  costs,  though  he  was 
oolj  a  trustee  to  sell.    Edwards  v.  Harvev,  Cooper,  40. 

L  Costs  to  a  purchaser :  the  vendor  having  established  his  title  before 
tile  master,  after  contest,  upon  a  different  ground  from  that  in  the  abstract 
Mvered.    Fidd^r  v.  Higguiaon,  3  Ves.  &  Beam.  142. 

4.  Decree  for  specific  peHbrmance,  without  cosu  to  the  plaintiff,  the 
vendor :  the  title,  tnough  estal^ahed  before  the  master,  not  being  clear  upon 
the  abstract.    v.  €olBd{ge,  3  Ves.  &  Beam.  143. 

5.  In  a  soity  to  be  relieved  against  the  purchaser  of  a  contingency,  in  fact 
destroyed  at  the  time  of  the  oargain  between  the  parties,  though  without 

VoL.V£fI.  U  the 
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the  knowledge  of  either,  no  costs  given  od  either  side.    Hitchcock  ▼.  Gid- 
iiag^  4  Prices  135. 

6.  Costs  in  equity  in  the  discretion  of  the  court,  upon  the  circumstaoces  t 
not  following  the  event  hy  a  positive  rule,  as  at  law ;  though  prima  fade 
that  is  the  course;  and  circumstances  must  be  brought  forward  by  the 
party  who  fiub.  lo  this  instance,  a  bill  by  a  vendor  for  a  spteific  penonn- 
ance,  the  report  beiqg  against  the  title,  Che  bill  was  diwiased  with  eoata, 
ii|ion  the  circumstances ;  the  purcliaser  having  taken  possession  al  the  in- 
stance of  the  vendor,  representmg  the  title  to  be  perfect ;  tfaong^  poiseastoB 
taken,  generally  is  of  weight  as, to  costs.    Vancouver  v.  Bliss,  11  Ves.  458. 

lip.  In  suits  to  establish  or  invalidate  a  wilL 

1.  General  rules, 

1.  Where  a  suit  is  occasioned  by  a  difficulty  arising  from  the  will  of  the 
testator,  ihe  costs  are  to  be  paid  out  of  the  general  fund.  Pearson  v.  Pear- 
son, .1  Sch.  &  Lef.  1£. 

Q,  Where  a  testator  expresses  himself  so  ambiguously  as- to  make  a  suit 
here  necessary;  the  costs  shall  be  paid  out  of  his  general  assets.  JoUiffe  ▼• 
East,  S  B.C.  C.  25.;  Bough  v.  Reed,  Ibid.  192. 

2.  For  or  against  the  heir  at  law, 

1.  Coats,  where  the  heir  at  law  brings  a  bill  to  dispute  a  will ;  or  a  bill  is 
brought  against  him  to  establish  a  will.     BHnkehorne  v.  Feast,  Dick.^lSS. 

2.  If  an  lieir  at  law  bring  a  bill  to  dispute  a  will,  and  the  will  is  establish- 
ed; he  ^hall  pay  costs  at  law,  and  in  equity ;  otherwise,  if  he  be  a  defendant. 
Gough  V.  Boterel,  Dick.  S86. 

5.  Heir  at  l^v,  defendant,  contesting  tlie  will,  and  failing,  but  establishing 
a  claim  as  creditor,  against  the  testator's  estate,  charged  with  the  payment 
of  his  debts,  is  entitled  to  his  costs.    Burne  v.  Breen,  1  B.  &  B.  308. 

4.  Heir  at  law,  defendant,  desirins  an  issue  upon  a^will,  in  which  he  failed, 
entitled  to  his  costs  in  equity.  No  costs  on  either  side  as  to  the  issue ; 
ordered  to  pay  costs  of  a  groundless  motion,  for^a  new  trial.  White  v.  Wil-^ 
SOP.  13  Ves.  87. 

5«  Heir  at  law  files  a  bill  to  set  aside  a  will,  which  upon  an  issue  is  estab- 
lished ;  ordered  to  pay  costs  in  this  court  and  at  law ;  but  on  a  bill  by  the 
devisee  to  establish  the  will,  no  costs  given  on  either  side.  Johnson  v. 
Gardiner,  Dick.  3 IS.  '  . 

6.  Bill  by  devisee  against  the  heir  at  law  to  establish  the  will  and  execute 
the  trusts,  but  praying  nothing  more ;  no  account  was  directed,  and  the 
plaintiff  ordered  to  pay  defendant  his  costs.    Boson  v.  Boson,  Dick.  300. 

3.  Miscellaneous. 

A.  made  a  will,  giving  his  personal  estate  to  his  ifivc  infant  children  by  his 
first  wife.     He  afterwards   married  a  second  wife,  by  whom  he  had  one 
child,  who  died  soon  afler  his  birth.     On  the  death  of  A.  the  executors  at- 
tempted  to  prove  the  will,  but  were  opposed  by  the  widow,  on  the  grounci 
ihat  the  will  was  revoked  by  the  second  mao'iage.    A  deed  was  then  exe- 
cuted,  by  which  the  wife  agreed,  on  certain  considerations,  to  permit  tl&e 
will  to  be  proved.    The  widow  having  married  a  second  husband,  they  filed, 
their  bill  m  this  court  to  set  aside  the  deed,  as  having  been  obtained  by 
fr^ud  or  mrprise*  and  to  have  the  assets  acknjnistered  as  in  the  case  of  sui 
intesti^^y^    Ibe  pp^rt  directed  tlic  parties  to  proceed  in  the  prerooatave 
court,  and  reserved  further  directions.    The  prerogative  coiirt  deoided  in 
ffirour  of  the  will.    The  plaintiff  appealed  to  the  delegates,  but  aAcrwards 
^reed  to  abandon  the  appeal,  on  payment  of  900^.   This  court  than  dureo%e«l 
the  accounts  of  the  personal  estate,  te.  Notwidistaoding  the  plaialiffii  fail^gA 
in  seltinff  aside  the  will,  yet,  as  in  any  case,  it  was  pecefisapy  that  the   nc* 
counts  should  be  taken  in  this  court,  the  piaiuttfis  had  thek  coats  out  of  %|%e 
fund.    Thomson  V.  Shepherd,  2  Cox,  161. 
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1 1 1.  Of  exfunination  of  witaeis  tbroad. 

C«inntaNOB  for  the  examiiiBtiM  of  iritneMes  i«  Sfredeo ;  cotU  of  the  tfoli- 
citftr  atteodiiic  the  •xocutioir  of  the  commmoiiy  not  aliowed.  HMnofld  ▼. 
WflnWorth,  Dick.  581. 

Xn.  9^i$tdlavmx»  tmtttixm  ttfattng  either  to  prartfrr  in  9t^ 
yaj,  w  tt  jjNiiticfdar  ccMirtai,  ptttom,  {iroccrtimgiK^  or 
littiiattDiui^ 

1.  ProoeediiigB  in  the  petty  bag. 
1.  Demurrer. 
Demurrer  in  the  petty  bag  made  a  consUiuuh  and  ordered  to  be  argued 
»d  afterwards  overruled.    Ballard  v.  Hobbs,  Dick.  333. 

2.  Motion  Jbr  newJrialt  tohere  made* 
Am  action  having  been  oomraenced  on  the  petty  bag  tide  of  the  court  of 
dttncery,  but  trieain  K.  B.,  and  application  for  a  new  trial,  must  be  made  ia 
K.B.and  not  in  the  court  of  chancery.    JE^x  jMzr^e  Barker,  1  Cox,  418. 

3.  Motion  to  duchargCf  for  not  charging  in  execution,  tvhere  made* 

After  verdict  in  an  action  in  the  petty  bag,  an  application  to  discharge  the 
defendant  for  not  having  been  charged  in  execution  within  two  terms,  must 
be  oide  to  the  king's  bench  ;•  but  the  court,  to  remove  any  difficulty,  made 
•  coUateral  order.    Fraaer  v.  Lloyd,  Cowper,  187. 

2.  Doctrines  relating  to  practice  in  general. 

..  1.  Usage,  toithout  an  order,  establishes  a  nde. 

Ilie  constant  and  undisturbed  practice  of  the  court  is  binding,  as  the  law 
of  die  court,  without  positive  order.    Brown  v.  Bruce,  2  Mer.  1. 

2.  And  even  supersedes  an  order. 

1.  Eilect  of  continued  practice  against  an  order  of  court.  1  Ves.  k 
Betni.327. 

2.  Repeated  decisions  forming  a  series  of  practice,  may  amount  to  the 
reversal  of  an  order.     1  Ves.  &  Beam.  328. 

3.  Inflexibility  of  general  rules. 

General  rule  not  broken  through  on  account  of  inconvenience.  1  Ves.  324. 

4.  Relative  to  parties. 

1.  One  man  not  bound  by  the  defence  of  another.     1  Ves.  8. 

2.  Motion  by  defendants  to  a  bill  for  a  partnership  account,  for  a  pro- 
faction  of  the  accounts  before  answer,  refused.    Pickering  v.  Rigby,  18  Ves. . 
300.464. 

5.  Account. 

\.  Reference  to  marier  before  ansfater. 

Defendant  to  a  bill  for  an  account,  cannot  upon  motion  immediately  after 
saswer,  have  a  reference  to  the  master,  by  analogy  to  the  case  of  a  mort- 
pg^  by  statute  7  Geo.  2.  c.20. ;  and  the  case  of  specific  performance,  ac- 
cofdb^  to  the  practice  settled ;  though  the  reason  of  it  is  unquestionable. 
EUridge  v.  Porter,  14  Ves.  339. 

2.'  Production  of  accounts  before  anstoer. 

Motion  by  defendants  to  a  bill  for  a  partnership  account,  for  a  production 
of  the  accounts  before  answer,  refused.    Pickering  v.  Rigby,  18  Ves.  484. 

S.  Opening  of,  surcharging,  and Jalsifying* 

To  a  bilVfor  an  account,  a  settled  account  was  suggested  by  the  answer^ 
iMt  nat  proved.  Liberty  given  to  surcharge  and  falsify,  if  the  master  should 
6od  90J  settled  account.    Kinsman  v.  Barker,  14  Ves.  579. 
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4.  Subfectsqf^iUegaliienu* 

Contract  to  be  jointly  concerned  in  ship  insurances  is  void  by  stat.  6  Geo.  1 
c  18.  s.  12.  though  the  policies  are  8ubscribe<)  by  the  underwriters  in  their 
separate  names ;  but  though  the  contract  could  not .  be  executed,  the  court 
would  not  exclude  the  result  of  it  in  decreeing  a  general  account.  Watts  v. 
Brooks,  3  Ves.  612. 

6.  Interlocutory  applications  in  miscellaneous  cases. 

Amendment  of  itibmissian  bond. 

Application  to  amend  mistake  in  a  bond  of  submission,  an  order  of  court 
to  an  award.    Ex  parte  Ross,  Dick.  133. 

7*  Privilege  from  arrest  or  detainer. 

1.  Ambassador's  servant. 
Arresting  the  servant  of  a  foreign  minister,  though  not  lodging  in  his 
house,  held  to  be  a  breach  of  privilege  within  the  7  Ann.    In  re  Count 
Haslang.    Dick.  274. 

2.  Bankpipt  during  his  examination. 

1.  The  privilege  of  a  bankrupt  from  arrests  during  his  examination  extends 
to  an  attachment  for  not  paying  money  under  an  award,  made  a  rule  of 
court.     Ef  parte  Parker,  3  Ves.  55^- 

2.  A  bankrupt's  priyll^e  from  arrest  extends  to  the  end  of  the  42d  day» 
Ordered  that  the  plaintiff  in  the  action  should  discharge  him ;,  and  the  officer 
having  acted  without  instructions,  was  ordered  to  pay  the  costs.  Ex  parte 
Dbnlevy.    7  Ves.  817. 

3.  Whether  a  deviation  by  a  bankrupt,  returning  from  examination,  for 
the  purpose  oF  leaving  his  books  at  the  house  of  the  assignee,  will  deprive 
him  of  his  privilege,  qiuere.    Ibid. 

4.  Though  the  form  of  the  process  be  criminal,  yet  if  it  issue  to  compel 
payment  of  a  debt,  it  is  an  arrest  under  the  stat.  11  &  12  Geo.  3.  c.8.  s.28. 
1  Sch.  &  Lef.  169. 

3.  Bankrupt,  attending  commissioners,  independent  of  the  statute* 

Bankrupt's  privilege  from  arrest  in  attending  the  commissioners,  inde- 
pendent of  the  stat.  5  Geo.  2.    7  Ves.  314. 

4.  Creditor  attending  bankrupt  commissioners. 

A  person  arrested  on  his  return  from  proving  a  •debt  under  a  commission, 
discharged,  and  ordered  to  be  paid  the  costs  of  the  application.  Ex  parte 
Bryant,  1  Mad«  49. 

5..  Suitor  attending  the  cause, 

1.  Party  attending  his  own  suit  privileged  from  arrest.     7  Ves.  314. 

2.  Plaintiff  in  his  return  from  attending  a  motion  against  him  in  the  cause, 
was  arrested,  and  a  detainer  lodged  against  him  in  another  action ;  he  was 
discharged  from  bpth ;  the  court  examined  the  parties  personally,  net  by  affi- 
davit.   Bromley  v.  Holland,  5  Ves.  2. 

3.  Order,  that  the  plaintiffs  in  an  action  and  detainers  discharge  the  de- 
fendant, arrested  when  returning  home  from'  his  examination  before  the 
master.  Though  necessary  deviauons  are  allowed,  the  question  always  is  upon 
the  bondjides  ;  especially  where  the  examination  is  not  finished.  Sidgier  v. 
Birch,  9  Ves.  69. 

4.  A  defendant  who  had  been  attending  with  his  solicFtor  a  warrant  before 
the  master  to  produce  papers,  and  was  arrested  on  leaving  the  master*8 
office,  discharged  from  the  arrest.    Franklyn  v.  Colquhoun,  I  Mad.  580. 

6.  Solicitor  attending  the  cause. 

1.  Solicitor  arrested  in  lus  return  from  attending  the  master,  discharged 
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in  the  ongiiial  action  and  subsequent  detainers.  ^  The  proper  couvte,  is  an, 
order  upon  all  the  plaintifi  to  \discharge  him.  Ex  parte  Ledwicfi^ 
8Vek598. 

2.  A  solicitor,  arrested  upon  his  return  direct  from  attending  his  client's 
boniess  in  Lincoln's  Inn  hall  to  his  own  house,  without  delay  or  deviation, 
diicbsrged  upon  examination  vtoJ  xkkc  of  him  and  the  officer,  taken,  and  the 
odi  adminittored,  perscmally  by  the  lord  chancellor,  sitting  in  bankruptcy  r 
the  register,  therefore,  not  present.    Grascoyne's  case,  14  Ves.  183* 

S.  A  solicitor,  arrested  on  his  way  from  his  residence  to  Lincoln's  Inn 
yi,  without  deviaton,  for  the  purpose  of  attending  a  bankrupt  petition,  as 
soGcitor,  discharged  on  personal  examination  by  the  lord  chancellor ;  the 
otth  administereo  by  the  register;  but  to  be  entitled  in  the  bankruptcy. 
Castle's  case,  16  Ves.  412. 

?•  Party  attending  an  arbitration. 

1-  Arresting  a  party  going  to  attend,  or  returning  from  attending,  aa 
irhitiation,  and  bemg  summoned  for  the  purpose,  held  a  breach  of  priTilege, 
aad  be  was  ordered  to  be  discharged.    Moore  v.  Avlet,  Dick.  780. 

2.  A  party  attending  an  arbitrator  under  an  order  of  the  court,  is  pri- 
vileged from  arrest.    Moor  v.  Booth,  3  Ves.  350. 

8.  Witness  attending  the  cause* 

Pririlege  of  a  witness  from  arrest,  as  a  person  going  to  make  an  affidavit 
before  a  master.    2  Ves.  &  Beam.  394. 

9.  Witness  attending  an  arbitration. 

Witness  attending  arbitrators  upon  an  arbitration  under  an  order  of  courts 
protected  from  arrest.    2  Ves.  &  Beam.  395. 

10.  Witness  attending  bankrupt  commissioners^ 

A  person  attending  under  a  summons  of  commissioners  of  bankrupt  privi* 
Icged  from  arrest.  Ordered,  that  the  parties  arresting,  and  who  haa  lodffed 
detainers,  having  notice,  should  discharge  him.  The  attorney  having  under- 
taken to  ind^mmfy  the  officers,  and  they  having  acted  under  that,  guilty  of 
a  cootempt,  and  ordered  to  pay  all  costs  out  of  pocket.  The  lord  chancel- 
lor also  intimated,  that  a  creditor  attending  to  prove  his  debt,  though  not 
ooder  a  summons,  is  entitled  to  privilege.    Ex  parte  King,  7  Ves.  312. 

11.  On  invalidating  original  proceeding. 

1.  A  detainer,  before  the  defendant  could  be  discharged  from  an  illeffal 
arrest,  as  where  he  was  returning  from  his  examination  under  a  commission 
ofbankruptcy  against  him,  cannot  be  supported.  Ex  parte  Hawfcins, 
4  Ves.  691. 

2.  Discharge  from  a  commitment  for  a  supposed  contempt  in  bankruptcy; 
wbich  fiuled,  with  the  proceeding  on  whicn-  it  was  founded.  Subsequent 
detainen  stand,  acconung  to  the  practice  of  law.  JEx  parte  Dumbell, 
10  Ves.  328. 

12.  Duration  of  privilege. 

Protection  from  arrest  during  attepdance  through  an  interval  of  adjourn* 
■cot  to  another  period  of  the  same  day  at  the  same  place.  2  Ves.  & 
Benusas. 

13.  DischargeJroMf  oppUcationfor^  to  tnhom  tnade. 

The  application  to  discharge  from  arrest  must  be  to  the  court  of  which 
tbe  proceeding  is  a  contempt.    2  Ves.  &  Beam.  374. 

8.  Bankruptcy. 

1.  Reference  to  master^  to  examine  on  interrogatories. 

On  a  reference  to  a  master  in  bankruptcyi  with  liberty  for  him  to  examine 
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pttrtits  on  iDtemgatorics,  if  be  sliottU  think  fit,  it  seeiM  that  if  the  matter 
should  decline  tp  examine  an^  pavty  when  reqoired  sp  te  do,  he  shoold  state 
the  ground  on  which  he  declmed  to  do  so.    Ex  parte  Charter,  2  Cox,  168. 

2*  Notice  to  dupuie  commission* 

1.  Defendaat  permitted  te  withdraw  r^oinder ,  and  rejoin  de  navot  giving 
notice  of  hia  intention  to  dispute  the  bankmptcyi  bjit  subject  to  coets. 
Brickwood  v.  Miller,  2  Rose,  216. 

2.  Order,  that  the  d^endant  might  be  at  liberty  to  rcgoin  de  iwvOf  giving 
notice  of  his  intention  to  dispute  the  bankruptcy,  allowed  to  be  retained  only 
on  hif  consenting  to  admit  as  evidence  the  depositions  of  a  deceased  witness 
'aji  being  necessary  to  prove  the  bankrupty.    Ibid«  I  Mer.  4. 

3.  Order  to  withdraw  rejoinder,  ana  rejoin  de  novo;  for  the  purpose  of 
giving  notice  of  intention  to  dispute  an  act  of  bankruptcy^  under  tne  stat. 
49  Geo.  S.  c.  121.;  by  analogy  to  the  practice  at  law  to  permit  a  plan  to  be 
withdrawn ;  requiring,  accordinj;  to  the  practice  in  the  exchequer,  the  affi- 
davit to  state  the  deponent's  information  and  belief,  that  it  is  essential  to  the 
justice  of  the  case.    Berks  v.  Wigan,  1  Ves.  &  Beam.  220. 

4.  Order,  after  several  witnesses  had  been  examined,  to  withdraw  re* 
joinder,  and  rejoin  de  novo,  for  the  purpose  of  giving  notice  under  stat. 
49  Geo.  3.  c.  121.  s.  11.  of  the  intention  to  dispute  act  of  bankruptcy,  and 
petitioning  creditor's  debt ;  but  upon  die  terms  of  undertaking  to  pay 
such  costs  as  the  court  might  afterwards  direct.  Brickwood  v.  Miller, 
Cooper,  270. 

9.  Charity. 

1.  Petition  in  c(ise  ^ abuse  of, 

1;  Charity  regulated  upon  petition  instead  of  an  information,  under  the 
act  of  parliament  52  Geo.  3.  c.  101.    Ex  parte  Berkhamstead  Free  School, 

2  Yes.  &  Beam.  134. 

2.  Relief  for  charities  by  petition,  instead  of  information,  under  the  stat. 
j^  Greo.9.  c.  101.,  being  limited  to  questions  of  abuse  of  trust  as  between 
the  trustees  and  the  objects  of  the  charity,  not  applicable  to  an  adverse 
claim  to  land,  as  having  formerly  belonged  to  the  charity.    Ex  parte  Rees, 

3  Ves.  4r  Beam.  10. 

3.  The  jurisdiction  under  the  stat.  52  Geo.  3.  c.  101.  substituting  petition 
for  information  in  cases  of  abuse  of  trusts  for  charity,  and  40  Geo.  3.  c  56*, 
as  to  money  entailed,  discretionary.    3  Yes.  &  Beam.  11. 

4.  Petition  under  stat.  52  Geo.  3.  c.  101.  must  have  the  siffnature  of  the 
attorney-general,  or  if  no  attorney-general  at  the  time,  Uien  of  the  solicitor- 
general,  and  such  signature  should  not  be  affixed  without  the  same  deliber- 
ation as  in  the  case  of  an  information  regularly  filed.  Ex  parte  Skinner, 
2  Mer.  453. 

5*  Under  the  act  providing  a  summary  remedy  in  cases  of  charity,  after 
one  order  on  petition,  the  subsequent  orders  may  be  obtained  on  motion. 
Slewringe's  Charity,  3  Mer.  707. 

6*  An  information  having  been  filed  on  petition,  presented  with  the  same 
objects,  it  is  npt  for  the  court  to  separate  these  objects,  and  to  give  relief 
upon  the  petition  as  to  such  as  are  regularly  within  its  limits,  leaving  the 
rest  to  be  disposed  of  on  the  information.    Ex  parte  Skinner,  2  Mer.  45S« 

7.  Under  the  act  of  parliament  giving  jurisdiction  upon  h  petition  in 
charity-cases,  the  trustees  not  appearing,  ordered  to  show  cause  why  the 
order  prayed  should  not  be  made.    Ex  parte  Seagears,  1  Yes.  &  Beam*  496. 

2.  Reference  of  petition  relating  to  abuse  of 

On  a  reference  in  a  petition  under  stat.  52  Geo.  3.  c.  101.  the  master  may 
receive  affidavits  in  evidence.    JSirj^ar/e  Greenhouse,  SwanSt.40. 

10.  Con- 
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10.  Contempt  in  gttierftl. 

Aggravated  hy  ilhtnotality. 

Immoralityy  as  such,  not  punished  in  equity ;  btn;  cunsittered  in  punishing 
cMUMpt.    1  Ve8«  ft  Beim.  298. 

11.  Extraordinary  CQDtmnpt 

!•  By  proceeding  at  lato  after  suit  aitached  in  equity ^^ 

It  is  a  cdoteiBpt  to  proceed  at  laif  After  the  subject  of  tho  suit  has  been 
attidied  in  court.    Mocher  v.  Reed^  1  B%  III  B.  318. 

2.  PubHcaiion  (if  proceedings^  or  relative  ihn^eto* 

Two  printers  committed  to  the  prison  of  the  Fleet,  for  puMishing  a  It^tter 
touching  the  proceedings  of  this  court  in  causes.    Roach  v.  Garvan,  1  Dick. 

794. 

S.  Writing  letter  to  ckancrUor. 

The  lofd  chancellor  declared,  that  in  future,  if  he  should  receive  a  privato 
letttr  on  the  subject  of  a  cause,  he  would  consider  whether  the  writer  should 
not  be  committed.    8  Ves.  467. 

4.  Marrying  voard  of  court, 

1.  tJpon  the  marriage  of  a  ward  of  the  court,  under  flagrant  circumstances, 
the  clergyman  and  clerk  were  ordered  to  attend ;  the  husband  was  commit- 
ted; and  the  lord  chancellor  directed  the  proceedings  to  be  laid  before  Che 
tttemev-geiieral ;  expressing  his  opinion,  that  dontriviog  a  marri^e  with- 
out a  due  publication  of  banns  is  a  conspiracy  at  common  law.  Priestley 
f.Lsmb,  6  Ves.  431. 

2.  There  must  be  a  reference  to  the  master  for  a  proper  settlement,  before 
coatemjpt  lor  marrying  a  ward  of  court  can  be  cleared.  In  such  case,  setlle- 
Bcnt  or  her  personal  property  to  husband  for  life,  then  to  wife  for  life,,  theti 
to  children  acurording  to  appomtment  of  survivor,  varied,  so  as  to  vest  a  moiety 
ia  the  children  at  her  death,  if  before  his ;  but  still  subject  to  his  appoint 
sMtt.    Stevens  v.  Savage,  1  Ves.  154.  » 

12.  Bill  of  discovery. 
1.  .Affidavit* 

A  biD  for  discovery  of  the  contents  of  a  lost  deed,  and  to  have  a  n^w  one 
executed,  muBt  be  accompanied  by  an  affidavit  of  the  lose  of  the  former. 
Soochatn  v.  Dawson,  3  Anst.  859. 

2.  Search  injurtherance  of* 

The  court  will  not  grant  an  application  made  on  the  coming  in  of  the  de« 
fcndant*s  answer  to  a  bill  for  discovery,  to  search  the  boxes  of  an  absent  in« 
difidual  (which  have  been  lefl  in  the  hands  of  the  defendant  as  a  depoeitory) 
&r  the  parpoee  of  ascertaining  whether  the  property  of  the  applicant  be 
there,  oo  a  bill  filed  for  that  purpose,  to  aid  by  such  cbscovery ;  an  inform- 
ttieo  in  the  nature  of  an  action  of  detinue^  unless  good  reaspn  be  shown^ 
throuffh  the  medium  of  facts  disclosed  by  dfidavit,  for  the  supposition  that 
the  identical  thing  sought  be  there,  and  that  the  party  i^lyin^  has  an  in* 
tcmt  in  the  object  of  search.    Attomey«general  v.  Elliott,  1  Price,  S77*   , 

15.  In  action  of  ejectment. 

Abuse  in  ejectment  by  delivering  a  particular,  specifying  a  breach  of  ever/ 
covenant.    3  Ves.  A  Beam.  SO. 

14.  Under  ejectment  statutes. 

It  is  not  neoeasary  to  serve  any  but  those  deriving  legal  interests  under  a 
lease,  with  an  ejectment  for  non-payment  of  fent|  under  the  ejectment  sta- 

U  4  ttttes 
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tut€8;  Otherwise  the  hmdlord  must  file  a  bill  to  discover  who  had  equitable 
claims  upon  it.    Blemierhassett  v.  Day,  2  B.  &  B.  124. 

15«  Election  of  Scotdi  representative  peers, 

A  suit  under  6  Ann.  c.  2S.  to  certify  that  a  Scotch  peer  had  taken  the 
oaths  in  chancery,  does  not  require  a  teste ;  and  if  the  teste  is  rept^nant, 
and  impossible,  it  shall  not  vitiate.  In  the  matter  of  the  Duke  of  Leeds, 
1  Anst.  143. 

16.  In  case  of  election  between  jointure  and  bequest. 

Preliminaries  to. 

Party  having  right  of  election,  may  file  a  bill  to  have  property  cleared  in 
order  to  elect  to  i^vantage*    1  Yes.  172* 

17.  In  case  of  election  against  an  heir. 

What  instruments  may  he  read. 

1.  Question  whether  an  instrument  of  any  given  nature  or  form  is  to  be 
read  against  an  heir  for  the  purpose  of  election,  as  belonging  to  the  law  of 
real  property,  determined  by  the  statute  regulating  devises  of  land.  2  'Ves. 
&  Beam.  1S2. 

2.  Effect  of  that,  where  th^  land  is  in  Scotland ;  and  where  the  domicil  is 
in  Scotland,  the  estate  in  England,  and  an  English  will  imperfectly  exe- 
cuted.   As  to  the  soundness  of  the  principle,  quare.    Ibid. 

18.  Writ  of  error. 

1.  Writ  of  error  generally  stays  execution  in  civil  cases;  not  in  criminal* 
Huguenin  v«  Baseley,  15  Ves.  180. 

2.  Application  to  quasi)  writ  of  error  in  exchequer  in  ^t  tam  actions  in 
the  king's  bendi.    Lloyd  v.  Scott,  Dick.  575. 

3.  Attachment  by  the  plaintiffs  in  the  lord  mayor's  court,  on  property  of 
the  defendant  in,  the  hands  of  a  garnishee.  Defendant  residing  at  Ham* 
burgh,  is  not  summoned,  and  a  veraict  is  obtained  by  the  plaintifl^  by  virtue 
of  which  the  money  is  paid  them,  on  their  giving  security  to  restore  the 
same  in  case  the  defendant  shall,  within  a  year  and  a  day,  appear  and  give 
bail  to  answer,  &c.  according  to  the  custom.  Defendant  appears,  and  pleads 
to  the  jurisdiction.  Plaintifis  reply ;  and  defendant  joins  issue  as  to  part, 
and  demurs  to  the  other  parts  of  the  replication ;  and  obtains  judgment  both 
on  the  argument  of  the  demurrer,  and  afterwards  on  trial  of  the  issue.  In 
the  interval  between  the  two  payments,  plaintifis  present  a  petition  to  th^ 
lord  chancellor  for  a  commission  and  writ  of  error,  which  are  granted. 
Defendant  now  moves  to  supersede  both  the  commission  and  writ ;  and  the 
same  are  accordingly  superseded  upon  the  ground  of  misrepresentation  in  the 
petition  on  which  they  issued ;  by  which  it  was  alleged,  first,  that  the  de- 
fendant had  been  summoned  when  no  summons  had  issued ;  secondly,  that 
the  validity  of  the  defendant's  plea  had  been  argued  on  a  demurrer  to  the 
replication ;  making  no  mentioi>  of  the  defendant  having  joined  issue  as  to 
part,  which  issue  had  not  been  tried  at  the  time  of  presenting  the  petition, 
and  other  misrepresentations-  The  motion  was  further  supported  on  the 
ground  of  the  commission  and  writ  having  been  sued  out  merely  for  delay, 
as  was  manifest  from  the  plaintiffs  not  having  proceeded  therein ;  it  being 
also  contended  that  if  the  court  would  not  supersede  them,  the  defendant 
ought  to  be  at  liberty  to  take  out  execution,  notwithstanding  such  proceed* 
inffs  not  amounting  to  a  cesset  execulio,  as  to  which,  ^v^re.  Traub  v.  Schmidt, 
S  Mer.  632. 

19.  In  relation  to  executors.         i 

1.  Right  of  to  account^  nottoithstanding  admission  by  mistake  of  assets* 

I  Notwithstanding  an  admission  of  assets  by  mistake,  the  court  will,  upon  a 
strong  and  clear  case,  .permit  an  account.    9  Ves.  365; 

2.  Mode 
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2.  Mode  of  cbtaining  payment  of* 

1.  To  obtain  payment  to  the  representative,  the  mere  production  oi  the 
probate  is  not  sufficient.  Proof  of  the  death  is  now  required ;  and  that  the 
tcftator  was  the  party  in  the  cause*     10  Ves.  289* 

%  Arrears  of  annuity  ordered  to  be  paid  to  widow  and  executrix,  although 
BO  report  of  debts  had  been  made,  it  oeing  stated  by  her  answer  that  there 
vtt  DO  deficiency  of  assets.    Skinner  v.  Sweet,  Cooper,  5^. 

S.  Mode  of  securing  tesiaior's  rights. 

Executor  directed  not  to  derive  any  advantaffe  from  keeping  money  in  his 
hands  without  accounting  for  legal  interest,  and  to  accumulate  for  the  cestui 
^ trust.  Decree,  directing  a  computation  of  interest  at  51  per  cent*  on  all' 
Hm  received  by  him,  while  m  his  hands ;  **  and  that  the  master  do,  in  such 
computation,  make  half-yearly  rests."  The  object  of  that  direction  is  to 
chaige  compound  interest ;  and  the  decree,  though,  perhaps,  going  farther 
than  usoa),  was  held  under  the  circumstances,  the  executor  having  kept  the 
vfaole  property  in  his  hands,  properly  executed  by  a  computation  of  interest 
npoo  ourh  receipt  from  the  day  it  was  received ;  the  balance  of  receipts,  with 
the  interest  so  calculated,  and  payments,  being  struck  at  the  end  of  the  half- 
year  ;  and  that  balance,  so  composed  of  principal  and  interest,  being  carried 
knrwrd  as  an  item  in  the  account,  producing  interest.  Affirmra*  on  re- 
hearing.   Riqphael  v.  Boehm,  IS  Ves.  407. 

4.  Mo€le  of  securing  legatees*  rights* 

In  a  bill  by  legatees  against  the  executor,  if  he  admits  on  his  examination 
abalance  due,  and  claims  no  interest,  the  court  will  order  him  to  pay  it  be- 
fore the  report.    Cargenven  v.  Peters,  S  Anst.  75L 

5.  Miscellaneous* 

Application  for  the  attorney  of  an  executor  in  contempt  for  not  appearing, 
to  pay  money  received  for  the  use  of  the  executor,  refused.  Vanhathen  v. 
Shaman,  Dick.  135. 

20.  Extent  in  chief. 

When  appropriate. 

Where  the  debt  to  the  crown  is  not  of  a  public  nature,  the  crown  process 
diould  not  issue,  as  the  form  of  the  security  does  not  alter  the  nature  of  the 
Ut.    1  B.  &  B.  199. 

21.  Extent  in  aid. 

fVhen  appropriate* 

There  is  no  equity  for  a  person,  against  whom  an  extent  in  aid  has  issued, 
to  be  reimbursed  by  his  creditor,  on  the  ground  that  he  fias  property  suffi- 
cient to  satisfy  his  debt  to  the  crown  without  having  recourse  to  the  extent 
msid.    Phillips  V.  Shaw,  8  Yes.  241'. 

22.  Friendly  society  act 

'  After  one  order  upon  petition  under  the  friendly  society  act,  the  sub- 
•equent  orders  may  be  obtained  on  motion.  Ex  parte  a  Friendly  Society^ 
iO  Ves.  287. 

23.  Habeas  corpus. 

The  lord  chancellor  can  issue  the  common-law  writ  of  habeas  corpus  in 
the  vacation  time.    Crowley's  case,  1  Buck.  264. 

24.  Heir. 
1.  Parol  demurrer* 

Testator  devised  an  estate  to  his  heir  at  law,  charged  with  two  legacies, 
aid  afterwards  died  indebted  on  specialty,  leaving  his  heir'  an  infant.  In 
tlas  case  the  parol  shall  not  demur.    Mould  v.  'Williamson,  2  Cox,  386. 

2.  Keep' 
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8.  Keqfing  heir  before  the  courL 
It  is  the  praetioe  in  equity  to  keep  aa  heir  at  law  before  the  cimrt,  eten 
though  he  aidmit  the  will.    Senile  for  the  purpose  of  giving  move  completci 
effect  to  any  decree  which  the  court  may  nnke,  aad  whid&  might  ceqoiie  hii 
concurrence.    Jackson  v.  Radford,  4  Price,  !^4. 

25.  Homine  re|rfq[iimdo. 

Writ  de  homine  replegiando,  and  de  mthernam.  Ex  parte  Ashton,  Dick. 
23.;  ex  parte  Saunders,  Ibid*  1S7. 

26.  Infimt. 

I.  Service  of  process  against. 

1.  Service  of  a  subpcsna  oa  an  infant  personallyi  not  good.  IVeenun  ▼• 
Chamock,  Dick.  439. 

2.  A  father  ordered  to  discover  where  the  infant  was,  that  he  might  be 
served  with  a  subpcsna.    Hockley  v.  Lukin,  Dick.  353. 

3.  Service  of  subpcsna  on  the  mother  of  infants,  to  appear  and  answer^ 
they  being  secreted,  deemed  good  service  on  the  in&nts.  Baker  v.  Holmes, 
Dick.  IS. ;  Gamum  v.  Marshall,  Ibid.  77. 

4»  An  infant  having  a  day  to  show  cause  against  a  decree  of  foredosure, 
after  he  attained  twenty-one,  having  attained  that  age,  and  having  left  the 
kingdom  before  he  was  served,  to  avoid  his  creditors ;  implication  to  serve 
his  clerk  in  court  with  the  subpcsna;  Lord  Thurlow  thought  it  must  be  per- 
sonal service,  but  it  being  agun  moved,  upon  $ttoag  affidavit,  it  was  granted. 
Elcocfc  v.  Glegg,  Dick.  7M. 

2.  Form  of  his  petition. 

The  court  will  act  for  the  benefit  of  an  infant,  without  regard  to  the 
prayer  of  the  petition.    10  Ves.  59. 

S.  Form  of  motion  by^  td  answer  by  guardian. 

A  motion  for  leave  to  answer  by  guardian  must  name  the  guardian.  Bras- 
sington  v.  Brassington,  2  Anst.  369. 

4.  Appointment  of  guardian  tOf  on  ptaintiff^s  motion. 

Order,  appointing  a  guardian  for  an  infant  defendant,  on  the  motion  of  the 
plaintiff.    Williams  v.  Wynn,  10  Ves.  159. 

5.  Amendment  by,  of  anstoer. 

An  infant  defendant  may,  before  he  attains  twenty-one,  amend  his  answer, 
and  go  into  a  new  defence.    Savage  v.  Carroll,  1  B.  &  B.  548. 

6.  His  answer  cannot  be  read  against  him. 

An  infant's  answer  cannot  be  read  against  him;  nor  excepted  to;  and  may 
be  amended  when  he  comes  of  age.    1  B.  &  B.  553. 

7-  Fresh  answer  by,  on  eomif^  of  age. 

Instances  in  which  the  court  hath  ^ven  leave  to  a  defendant,  late  an  in- 
fant, to  put  in  a  new  answer  on  attainmg  the  age  of  twenty-one.  Bennet  v. 
Leigh,  Dick.  89. ;  Tancred  v.  Annison,  Ibid. ;  Emth  v.  Lord  Baltimore,  Ibid. 

8.  Course  q/ier  attachment  against,  Jbr  want  of  answer. 

1.  Af^er  an  attachment  against  an  infant  for  want  of  an  answer,  the  proper 
course  is^  a  messenger  to  brmg  the  infant  mto  court,  to  have  a  guardian  as- 
signed.   9  Ves.  12. 

2.  Defendant  brought  to  the  bar  of  the  court  for  contempt  in  not  putting 
in  his  answer,  bein^  an  infant ;  the  court,  on  suggestion  of  his  infSuicy»  vriu 
assign  him  a  guardian,  and  dicharge  him.    Wilson  v.  Bott,  1  Price,  62. 

9*  Form  of  decree  against. 

A  decree,  omitting  to  give  an  infant  six  mondis  to  Aofr  oaose  agftmat  it, 
erroneous.    1  B.  &  B.  531. 

10-  Jjf. 
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10*  InvalidaiiMg  b^^dicrte  on  coming  of  age. 
lofaot  devisee  of  the  equity  of  redemption  of  a  copyhold  decreed  to  join 
ID  a  ttiei  allowed  to  show  cause  against  the  decree,  whe<i  he  came  of  age. 
Admis  ▼.  Gould,  Dick.  44S. 

11*  Bound  h^  laches. 
lo&nt  suitor  bound  by  laches.    13  Yes.  S96. 

12.  Rc'-hearing  Jbr  after  dismuial  through  neglect  of  iclicUor. 

The  soficitor  of  the  plaintiff,  aa  in&Btv  having  sufoed  the  bill  to  be  dit- 
■ined  br  want  of  spoearing  at  the  hearing,  and  the  er4er  of  dismission  to 
be  enrolled,  the  enrolment  was  set  aside,  after  the  plaintiff  had  attained 
(westj-ooe,  and  he  was  held  at  liberty  to  re*bear  the  cause.  Kemp  v. 
^nim,  Dick.  191. 

13.  Reference  rdaiive  to  his  interests. 

1.  Where  two  ssits  are  instituted  in  the  name  of  an  infant  by  different 
pmsv,  acting  aa  hia  next  friends,  it  is  of  course  to  refer  it  to  the  master,  to 
see  what  is  most  for  the  infant's  profit,  upon  the  mere  allegation  -of  the 
cMuel,  that  both  suits  are  for  the  same  pui^ose ;  it  being  at  die  risk  of  the 
pirty  noviog,  in  case  the  allegation  should  prove  untrue,  to  have  the  order 
be  wfeience  discl^rged  with  costs,  upon  the  special  application  of  the  other 
fsily.  Upon  such  a  referepce^  the  master  is  at  liberty  to  suggest  any  im* 
pfovement  in  the  frame  of  the  suit,  and  to  report  any  special  circumstances 
tlttt  mty  be  for  the  infant's  benefit.     Sullivan  v.  Sullivan,  2  Mer.  40. 

2.  Keference  to  the  nuBtcr  to  inquire  which  of  ^wo  suits,  brought  In  the 
me  of  an  infimt,  was  most  proper  to  be  proceeded  in.  Owen  v.  Owen, 
DicLSKK 

^  No  refcreince  upon  an  application  by  the  next  friend  of  an  infiMUt,  to  see 
vhcther  a  suit  which  he  himself  has  instituted,  b  for  the  infant's  benefit* 
Jones  V.  Powell,  2  Mer.  141. 

4.  Where  the  bill  was  to  establish  a  will,  and  the  infant  heir  set  up  in- 
anity in  the^  testator,  but  the  evidence  in  the  cause  clearly  proved  him 
iosane,  the  counsel  for  the  infant  act  properly  in  declining  an  issue.  Levy 
▼.  Levy,  8  Mad.  245. 

5.  Master  to  inquire  whether  an  infant  was  so  within  the  act  of  29th  of 
Gesw  2L ;  and  if  he  were,  whether  it  was  for  his  benefit  to  surrender  old 
Jesses,  or  to  take  a  new  lease.    Ex  parte  Swann,  Dick.  749. 

6.  The  order  under  the  statute  7  Ann.  c  19.  for  the  reference  to  the  mas- 
ter, as  wen  as  that  for  the  infant  to  convey,  must  be  on  petition,  not  on  a 
motion.    £f  elyn  v.  Forster,  8  Ve«.  96. 

7.  Motion  to  commit  the  mother,  for  not  permitting  infant  trustee  to 
convey,  not  a  proper  mode  of  taking  the  opinion  of  the  court.    Ex  parte    - 
Cant,  10  Ves.  554. 

27.  Infiint  mortgagee. 

The  mortgage  money  of  infant  mortgagee  within  the  statute  of  7  Ann. 
srdered  to  1^  paid.lnto  the  bank  on  his  account.  Ex  parte  Winde,  Dick.  276. 

28.  InquisitioQ. 
Traverse  of. 

1.  Application  for  leave  to  traverse  an  injunction,  refused ;  no  evidence 
betog  produced,  except  the  oath  of  the  applicant,  to  invalidate  the  injunc- 
turn.    In  re  Sadler,  1  Mad.  58K 

S.  A  mere  trustee  is  not,  it  seems,  allowed  to  traverse  an  injunction.  Ibid. 

29.  Lunacy. 

Mdsier^s  report  after  death  of  lunatic. 

Wliere  there  is  a  reference  to  the  master  in  a  case  of  lunacy,  he  may  ipake 
ktt  rep<Kt  though  the  lunatic  be  dead.    Ex  parte  Armstrong,  3  B.  C.  C.  238. 

30.  Mortgage- 
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SO.  Mortgage. 

1.  In  rdation  to  5  Geo.  2.  c.  25. 

Time  enlarged  for  appearance  to  a  biU  of  foreclosure^  under  statute 
5  Geow  2.  c  5S5 :  notice  m  the  parish  church  having  been  prevented  while 
under  repair.     Knowles  v.  Broome,  1  Yes.  &  Beam.  305. 

2.  In  rdation  to  7  Geo.  2.  c.  25. 

1.  The  jurisdiction  under  the  statute  7  Geo.  2.  c.  20.  s.  2.  siving  the 
effect  of  a  ilecree  of  foreclosure  by  a  short  order,  is  the  same  as  if  the  cause 
was  brought  to  a  hearing.  The  time  for  payment  may  therefore  be  enlarged 
on  the  usual  terms.    Wakerdl  v.  Delight,  9  Yes.  36. 

2.  Mortgagor,  defendant  to  a  bill  of  foreclosure,  being  in  contempt, 
cannot  obtain  the  reference  on  motion  under  the  statute.  Hewitt  v.  MK^art- 
ney,  13  Yes.  560. 

3.  A  reference  under  the  statute  7  G.  2.  c  20.  must  proceed  upon  admis* 
sion  of  theprincinal  and  interest  due  upon  the  mortgages  and  the  master 
cannot  admit  eviaence.    Huson  v.  Hewson,  4  Yes.  105. 

4.  A  decree  of  foreclosure,  though  pronounced  on  motj<m  (under  7  Geo. 
2.  c.  20.)  cannot  be  discharged  on  motion.    Cadle  v.  Fowle,  1  B.  C.  C  515* 

5.  Mortgagor  applying  ror  time,  after  having  obtained  the  order  under^ 
7  Geo.  2.  c.20.,  need  not  have  his  money  ready,  as  at  law.  Wakerell  v. 
Delight,  Cooper  27* 

S*  Inquiries  relative  to* 

A  debtor  claiming  as  mortgagee,  and  by  his  answer  denying  notice  of 
the  plaintiff's  title,  which  was  neiUier  alleged  b^  the  bill,  nor  proved ;  an 
inquiry  for  the  purpose  of  affecting  him  wim  notice  was  refused,  first,  upon 
a  petition  to  vary  tJie  minutes ;  and  again,  upon  a  re-hearing.  An  inquiry  as 
to  what  sums  he  had  advanced  upon  the  security  of  the  mortgage,  and  at 
what  times  respectively,  was  granted.    Hardy  v.  Reeves,  5  Yes.  42& 

4.  Setting  donm  hUl  Jbr  Joredoiure  as  a  short  cause* 

A^bill  for 'a  foreclosure  cannot  be  set  down  as  a  short  cause,  unless  by  con* 
sent.    Rashleigh  v.  Dajrman,  2  Mad.  147- 

5.  Extension  of  time  of  sale. 

The  slightest  ground  will  induce  a  court  of  equity  to  extend  the  time  of 
sale  in  a  foreclosure  cause*    Jessop  v.  King,  2  B.  &  B.  97. 

6.  Dismissal  of  bill  for  redemption^  on  non-payment  at  the  time  appointed. 

Upon  a  bill  to  redeem,  and  nonpayment  at  the  time  nopointed,  it  is  a 
motion  of  course  to  dismiss  the  bill.    Stewart  v.  Worral,  1  B.  CO.  581. 

31.  OiScer  executing  process. 

1.  Where  an  order  for  a  messenger  has  been  issued  against  a  sheriff  for 
contempt,  in  not  retuminff  an  attachment  against  a  defendant  for  not  putting 
in  his  answer,  (other  attadiments  having  been  issued  before)  it  is  peremptor^^ ; 
and  the  court  will  not  stay  the  order,  although  it  go  to  affect  a  uieriff  not  in 
office  at  the  time  of  the  alleffed  original  neglect ;  nor  will  they  consent  to 
enlarge  the  time  allowed  by  &e  order.  The  previous  order  to  the  high  she- 
riff to  return  the  process  may  be  served  on  his  under-sheriff,  and  such  ser- 
vice will  be  good.  Nor  will  the  court  enlarge  the  time  limited  by  the  order 
in  such  a  case.    Thomas  v.  Matthias,  2  Price;  32. 

2.  The  sheriff  of  Chester  refusing  to  make  any  return  to  the  mandate  of 
the  chamberlain  of  Chester,  upoa  an  attachment  issued  out  of  chancery 
affainst  the  defendant  to  be  executed,  ordered  to  do  it  by  a  given  -time. 
Chough  v.  Cross,  Dick.  555. 

3.  The  mayor  of  Coventry  committed  for  not  obeying  an  order  of  the 
court.    Attorney^'general  V.  Mayor  of  Coventry,  Dick.  781. 

32.  Original 
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32.  Original  writ 

h  Cunitor  to  make  out  an  original  in  trespass,  guare  dautum  fregiti  and 
the  ptity  not  to  appl^  to  the  filazer.    Ex  parte  Ingman,  Dick.  2il . 

2.  Jad^ent  hanng  been  signed  in  error,  for  irant  of  aA  original  writ ; 
diere  hsnng  been  a  petition  and  order  for  one,  but  the  order  not  served,  the 
dcfendsnts  ordered  to  consent  to  set  it  aside ;  but  a  commitment  for  contempt 
10  edteri^g  it  up,  refused.    Pengree  v.  Jonas,  2  B.  C.  C.  I'll. 

33.  Partition. 
ExamntUion  of  toiinesses. 

Eismtnatifaf  of  witnesses  on  a  commission  of  partition.  Meers  v.  Lord 
StoortoD,  Dick.  21. 

34.  Writ  of  restitution. 

A  writ  of  restitution  will  not  be  granted  to  put  into  possession  a  person 
not  apsrty  to  the  cause,  who  had  b^n  turned  out  bjr  an  injunction,  tliough 
Ik  hsd  a  legal  title ;  he  having  obtained  such  possession  under  a  grant  from 
die  defendant  pending  the  suit.    Gaskell  v.  Durdin,  2  B.  &  B.  167. 

35.  Recordsi  supplying  loss  of. 

Kecords  of  bill,  and  answer  being  stolen  or  lost,  new  engrossments  from 
te  office  copies  ordered,  and  to  be  deposited  in  the  office.  Williams  v. 
Floyer,  Dick.  324. 

36.  Scire  facias  Co  repeal  a  patent. 

« Changing  venue, 

l^  ft  scire  Jacias  to  repeal  a  patent,  the  venue  cannot  be  changed  from 
Middleiex  to  any  other  county.    Ker  v.  Haine,  2  Cox,  235. 

37.  Solicitor  and  client. 

1.  Bill  of — taxation  qf, 

1*  Proceedings  before  the  lord  chancellor,  as  exercising  the  visilorial 
pover  upon  a  royal  foundation,  not  within  the  statute  for  taxing  bills  of  costs. 
Et parte  Dann,  9  Yes.  547. 

2.  Bills  of  costs  examined  after  a  long  period,  and  even  after  payments 
nwte.    2Ves.203. 

3.  Where  an  attorney  has  been  seven  years  without  getting  his  bills  taxed 
after  sn  order  so  to  do,  and  the^  are  lost  in  the  mean  time  in  the  master's 
office,  the  court  will  not  allow  it  -to  go  again  to  the  master.  Yea  v.  Yea, 
2Aiiit.494. 

4.  Several  bills  of  costs  were  delivered  in,  settled  ^d  paid,  in  the  course 
of  a  long  cause,  and  a  receipt  in  full  given.  At  the  end  of  the  cause,  the 
client  moved  to  refer  them  all  for  taxation.  The  order  was  discharged. 
Prior  V.  Dunbar,  1  Anst.  186. 

2.  Bill  of — costs  of  taxation  of 

1.  On  taxation  of  costs,  the  court  cannot  make  the  attorney  pay  the  costs 
of  die  taxation  unless  a  sixth  is  taken  off.    Yea  v.  Yea,  2  Anst.  494.  ^ 

2.  Where  a  solicitor  has  been  guilty  of  great  delay  in  bringine  in  his  bills,  the 
court  will  not  give  him  the  costs  of  taxation,  although  less  than  one^sixth  is 
tikeo  off.    Yea  v.  Yea,  2  Anst.  589- 

5.  The  solicitor  delivered  in  a  bill  of  costs,  including  an  item  of  9(V. 
vhich,  thouch  fiurly  due,  could  not  be  allowed  on  taxation.  He  delivered 
i  woond  wiUMMit  that  item.  On  referring  the  latter  for  taxation,  less  than  a 
uth  was  taken  off.  The  court  would  not  give  costs  on  either  side.  Webb. 
V.  Sume,  1  Anst.  260. 

38.  Supplicavit* 

A  defendant  against  whom  a  suppUcavit  had  issued,  complaining  that  the 

articles 
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articles  to  eround  it  were  not  suffidcRty  and  producing  a  certificate  of  hift 
good  behaviour,  the  cirart  referred  it  to  the  two  next  jugtices  of  the  peace 
in  the  neighbourhood,  to  inquire  into  it.     Sneliing  v.  Fiatmaa)  Dick.  6. 

S9.  In  relation  to  40  Geo.  8.  c^  66. 

1.  Under  the  statute  40  Geo.  S.  c.  S6.f  authorizing  payment  of  money,  to . 
be  laid  out  in  land  to  be  settled  to  the  tenant  in  tmJ,  the  order  was  thus 
qualified;  in  case  he  should  be  living  on  the  second  day  of  the  ensuing 
term;  and  an  inquiry  as  to  encombrances  was  directed*    Ex  parte  Bennett 
6Ves.ll6. 

2.  The  court  refused  upon  an  ex  parte  petition  to  order  money  to  be  paid 
under  the  statute  40  Geo.  8.  c.56*;  the  subject  involving  a  dcMibtful  ques- 
tion, viz.  the  construction  of  a  trust  of  an  estate  for  lives,  to  permit  two 
sisters  to  receive  the  rents  for  their  lives  ;  remainder  to  the  heirs  of  their 
bodies;  and  in  case  they  riiould  die  without  issue,  from  and  after  their 
decease,  over.    Ex  parte  Sterne,  6  Ves.156. 

S.  No  order  can  be  made  under  Lord  Eldon's  act,  40  Geo.  8.  c.  X^  autho- 
rizing the  payment  of  money  in  trust  to  be  laid  out  in  land,  to  be  settled  to 
the  tenant  in  tail,  without  a  previous  inquiry  as  to  encumbrances.  Ex  parte 
Hodges,  6  Ves.  576.  ^ 

4.  Under  the  statute,  enabling  tenant  in  tail  of  land  to  be  purchased  to  take 
tfie  money,  the  court  takes  care  that  the  fund  is  clear.  To  obtain  the  order 
under  that  act  in  term,  the  application  must  be  made  in  time  sufficient  to  ad- 
mit of  a  recovery.    Ex  parte  Frith,  8  Ves.  609. 

40.  Tithe  causes. 

•  1.  I^sue  —  barren  land* 

Where  the  defendant  set  up  to  a  bill  for  tithes,  a  olaim  of  exemption 
under  2d  and  8d  Edward  6th,  c.  IS.,  and  produced  much  evidence  or  the 
land  in  question  requiring  to  be  cleared  and  levelled,  and  that  it  gave  more 
than  usual  trouble  m  ploughing,  and  cost  more  than  tlie  customary  expense 
in  manuring  it  with  hme ;  the  court  ordered  an  issue,  to  try  whether  the 
lands  of  which  the  tithes  ^^  were  demanded  were  of  such  .a  nature  as  (exclu- 
sive of  the  labour  and  expense  of  clearing  the  same  from  furze  or  whins,  and 
preparing  the  same  for  ploughing),  necessarily  required  extraordinary  expense 
of  liming  and  manuring,  or  labour  to  bring  them  into  a  proper  state  of  cul- 
tivation.     Kingsmill  v.  Billingsley,  8  Price,  465. 

2.  Isme  —  compo^ion  real. 
The  court  will  not  direct  an  issue  to  try  a  composition  real  where  the  de- 
fendant has  by  his  answer  only  alleged  a  modus.    Bennet  v.  Neal  and  others^ 
Wightw.  824. 

8.  Issue  —  exemptionjrom. 

1.  Where  an  exemption  from  payment  of  tithes  is  claimed  for  a  grange 
formerly  belonging  to  a  privileged  order,  the  court  will  direct  an  issue  to  try 
the  exemption,  and  also  to  ascertain  the  extent  of  such  grange,  if  doubtful, 
from  the  depositions  in  the  cause.    Byam  v.  Booth  and  ouiers,  2  FVice,  281  • 

2.  The  court  will  not  direct  an  issue  in  favour  of  a  rector  where  a  defend- 
ant  sets  up  an  opposite  title,  which  he  proves  to  the  satisfaction  of  the  court. 
Wilmot  V.  Kellaby,  1  Dan.  116. 

4.  Issue  —  grant  or  endoxvment. 

1.  Where  an  endownient  was  produced,  but  there  had  been  no  perceptioa 
of  tithes  under  it,  but  a  small  salary  in  lieu  of  them,  the  court  directed  an 
issue  to  try  the  title  to  the  tithes.  -  Carr  v.  Henton,  1  Anst.  818.  n. 

2.  The  vicar  proved  that  he  was  entitled  to  some  tithes  in  kind,  but  the 
particular  species  could  not  be  ascertained  through  the  negligence  of  all  the 
parties.  The  court  directed  an  issue  to  try  wheUier  he  was  endowed  of  any 
and  what  titlies.    Potts  v.  Durant,  8  Anst.  797. 

8.  A. 
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S.  A  rector  is  not  entitled  to  an  isfue  where  the  defendant  sets  up  a  grant 
of  I  portion*  -toA  constant  payment  of  tithas*  ^hicb  defence  is  pot  impelled 
bf  diejriaintiC    Barker  v.  Baker,  Wightw. 397. 

4b  Ine  €o«rt  will  not  make  a  decree  in  fitvour  of  a  rector  claiming  tithes  in 
Uud  in  lands  not  ymAin  hi$  parish^  for  which  he  has  for  many  years  received 
anoney  payment  by  way  of  composition,  which  the  defendiuat  does  not  pre- 
tend to  insist  on  as  a  modus ;  nor  will  they  g^rant  a  commission  to  ascertain 
the  boundaries  of  such  lands,  without  a  previous  inquiry  whether  the  plain- 
tiff isentitled  to  any  and  what  tithes  on  such  lands,  by  a  trial  at  law  on  issue ; 
because  such  a  chum  is  not  within  the  recognized  common-law  right  of  a 
rector.    Sanders  v.Longden,  4  Price,  117* 

L  The  court  will  not  grant  9n  issue  to  a  rector  defending  a  suit  for  tithe  of 
hgj,  ittsinst  a  vicar  who  l^s  constantly  proved  perceationt  notwithstanding 
lui  eawwoient  contains  an  excspiUm  of  that  tithe  as  due  to  ike  rector  where 
tbe  Istter  cannot  show  perCl^ption.    Parsons  v*  Bdlamy,  4  Price,  190. 

5.  Issue '^  modus. 

1.  The  court  will  not  decree  against  a  farm  modus  o6  the  ground  of  rank- 
».   AtkpsM  v.  Lord  WilloughDy,  2  Anst.  397. 

i.  Where  the  value  ofa  vicarage,  as  es^mated  by  the  usual  ancient  docu- 
ments, is  inconsistent  with  the  probability  of  the  money  payments  set  up  as 
Bodoses,  being  so  old  as  legal  memory,  such  inconsistency  is  not  sufficient 
to  eosble  tbe  court  to  dispense  with  an  issue,  because  those  documents  are 
not  eridence  so  conclusive  as  to  warrant  a  decree  in  the  absence  of  other 
endence.    Jee  v.  Hockley,  4  Price,  87- 

S.  The  amount  of  money  payments  laid  as  moduses,  in  answer  to  a  vicar^s 
daim,  bring  totally  inconsistent  with  the  value  of  the  vicarage,  as  estimated 
bj  die  ancient  documents  usually  put  in  evidence,  is  not  sufficient  (where 
the  payments  have  been  uniform  and  uninterrupted)  to  induce  the  court  to 
diipense  with  an  issue.    Jee  v.  Hockley,  4  Price,  87- 

4.  An  issue  will  not  be  granted  to  try  the  character  of  money  payments 
set  up  as  moduses,  where  the  witnesses  state  that  such  payments  were  appor- 
tiooed  by  reference  to  the  poor's  rates.    Walter  v.  Holmao,  4  Price,  171. 

5.  An  issue  will  not  be  granted  to  try  part  of  a  custom,  as  where  a  pay- 
ment has  been  pleaded  by  way  of  modus,  and  it  be  proved  to  be  liable 
to  certain  modifications  not  stated  to  belong  to  it.  Leathes  v.  Newitt, 
4  Price,  S70. 

6*  An  issue  refused  under  the  circumstances:  1st,  mis-pleading;  thede- 
icodanu  not  stating  customary  payments  by  their  answer  ;  but  adopting  ore 
tens  payment^,  disclosed  by  the  answer  to  their  cross  bill|  instead  of  moving 
for  leave  to  file  a  supplemental  answer ;  2dly,  the  improbability  of  establish- 
ing those  payments  after  two  unsuccessful  trials  at  bar -in  another  cause. 
The  Wardoi  and  Minor  Canons  of  St.  Paul's  v.  Kettle,  2  Yes.  &  Beam.  1. 

6.  Issue '^general  rule  as  to  rectors  right  to. 

A  rector  is  entitled  to  an  issue  as  matter  of  right  in  cases  where  he  sues 
^y*  not  where  he  is  defendant.    Williams  v.  Price,  4  Price,  156. 

7.  Evidence, 

U  The  answer  to  a  bill  for  an  account  of  tithes  having  insisted  upon  what 
s  equivalent  to  a  prescription  in  non  dedmando^  and  Uie  evidence  going  to 
the  same  point,  the  court  will  not  permit  the  evidence  to  be  read  to  support 
sdiCecent  defencok  viz.  a  presumption  that  the  tithes  had  been  granted  to  the 
owner.    Nash  v.  Thotn,  2  Cox,  198. 

2.  The  court  allowed  the  defendant  in  a  suit  for  tithes,  after  publication, 
to  prove  an  old  paper  found  in  the  parish  Registry.    Clarke  v.  Jennings, 

• 

8.  Paif 
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8.  Payment  of  money  into  courts 

1.  Suit  for  tithes*  The  ansirer  insisting  on  a  modus.  Motion  to  pay  up 
the  arrears  of  the  modus,  and  the  plaintiff  to  proceed  at  his  peril.  Refused ; 
for  thai  is  only  done  where  the  thing  demanded  is  offered.  But  the  court 
aftemrards  considered  the  tender  in  the  costs.  Dean  of  Bristol  v.  Donnes- 
thorpe,  1  Anst.272. 

2.  In  a  suit  for  accoupt  of  tithes,  the  defendant  camtot  pay  money  into 
court  before  answer.    Hull  v.  Matthews,  S  Anst.  4M. 

41.  Vendor  and  purchaser. 

Reference  to  the  master  • 

!•  The  bill  prajring  an  inquiry  into  the  title,  and  a  specific  performance^ 
on  the  defendant's  motion  after  answer,  an  inquiry  was  directed  as  to  the 
title,  at  what  time  the  abstract  was  delivered,  ana  whether  it  was  sufficient ; 
but  the  court  would  not  decide  upon  any  matter  of  relief.  Moss  v.  Mat- 
thews, S  Ves.  279.    See  Wrisht  v.  .Bond,  2  Ves.  89* 

2.  The  court  refused  to  make  an  order  under  an  act  of  parliament  for  the 
sale  of  estates  upon  the  opinion  of  a  conveyancer,  approiHng  a  conveyance, 
wiUiout  a  reference  to  tne  master.  Ex  parte  the  Duchess  of  Newcastle, 
6  Ves.  454. 

S.  After  answer,  submitting  to  perform  the  contract,  if  a  good  title  can 
be  made,  reference  directed  on  motion,  whether  a  good  title  can  be  made  ; 
and  whether  it  appears  upon  the  abstract.    Wright  v.  Bond,  11  Ves.  S9. 

4.  Upon  a  question  of  title,  as  to  specific  performance,  further  evidence 
may  be  produced  on  both  sides  before  the  master.  Vancouver  v.  Bliss,  Ibid. 

5.  The  practice  to  direct  a  reference  upon  the  title  on  motion  after  answer 

limited  to  the  case  where  the  title  t>nly  is  disputed*    Gompertz  v. , 

12  Ves.  17. 

6.  Specific  performance  decreed  against  a  purchaser,  without  a  reference 
as  to  tne  title;  upon  possession,  and  no  objection  made  to  the  abstract. 
Fleetwood  v.  Green,  15  Ves.  594. 

7.  On  reference  to  a  master  to  see  whether  a  good  title  can  be  made^  the 
master  proceeds  on  the  abstract  only,  unless  the  purchaser  reouires  the 
production  of  the  deeds  themselves ;  and  if  he.  omits  to  make  sudi  requiai* 
tion,  he  cannot  except  to  the  report  on  the  ground  of  the  deeds  not  having 
been  produced  before  the  master.    Poole  v.  Shergold,  1  Cox,  160. 

8.  Keference  of  tiUe  before  decree*  where  title  alone  is  disputed,  refused  ; 
therefore,  where  the  purchaser  on  other  grounds  resisted  performance. 
Blyth  V.  Elmherst,  1  Ves.  A  Beam.  1.  ^ 

9.  Reference  of  title  before  answer ;  plaintiff,  the  vendor,  undertaking  to 
do  all  sudi  acts  for  the  purpose  of  executing  what  the  court  thinks  right,  as 
if  the  answer  was  in,  and  the  cause  brought  to  hearing.  Balmanno  v.  Lum- 
ley,  Ibid.  228. 

10.  Direction,  if  the  report  shall  be  against  the  title,  for  compensation  ; 
refused  as  to  indemnity.    Ibid. 

11.  Reference  of  title,  before  decree,  refused,  where  the  purchaser  om 
other  grounds  resists  a  performance  of  the  contract.  Paton  v.  Rogers, 
1  Ves.  &  Beam.  851. 

12.  Inquiry  at  what  time  a  title  could  be  made,  the  subject  of  further 
directions  after  the  report  upon  the  title ;  and  not  to  be  combined  witli  the 
reference  of  titl6.    Gibson  v.  Clarke,  Ibid.  108. 

18.  The  exchequer  will  not  (on  a  bill  for  a  specific  performance)  make  an 
interlocutory  order  to  refer  a  title,  the  validity  of  which  is  denied  by  tlie 
answer,  and  depends  upon  facts,'  to  the  deputy  remembrancer,  until  the 
cause  is  brought  to  a  hearing,  without  consent.  Bowyer  v.  Bright,  8  Price, 
800. 

14.  R 
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14.  Reference  of  title,  before  decree,  refused,  where  the  purchafer> 
besides  objecting  to  the  title,  claimed  compensation  for  defect  of  quantity ; 
cren  though  be  submitted  to  complete  his  agreement.  Lowe  v.  Manners, 
lMer.l9. 

15.  No  reference  of  title  upon  a  question  whether  the  estate  was  tithe-free, 
haying  been  sold  as  such.    Wallenger  v.  Hilbert,  1  Mer.  104. 

16.  Decree  for  a  reference  as  to  title.  The  cause  coming  on  for  further 
directions  after  a  report  approving  the  title,  the  defendant  is  entitled  to  have 
aa  inquiry  at  what  time  a  title  could  have  been  made.  Daly  v.  Osborne, 
lbid.S82. 

17.  There  can  be  no  reference  of  title,  except  where  the  title  only  is  in 
diipateb    Mornin  v.  Shaw,  2  Mer.  138. 

18.  On  a  reference  of  title  on  a  bill  for  a  specific  performance,  tlie  re- 
foeooe  nay  extend  to  all  that  concerns  the  title,  but  not  to  other  matters ; 
it  nay  be  extended  therefore  to  inquire,  whether  it  appeared  by  the  abstract 
io  the  pleadings  mentioned,  that  a  good  title  could  be  made.  Jennings  v. 
Hoptoo,  1  Mad.  211. 

19.  After  a  report,  which  was  confirmed  in  favour  of  a  title  by  one 
nnster,  another  master,  in  another  proceeding,  made  a  report,  by  which 
(be  title  wa^  affected.  On  motion  to  refer  the  title  back  to  the  master, 
vbo  bad  reported  that  there  was  a  good  title,  an  order  was  made  for  that 
purpose.    Jewdwine  v.  Alcock,  1  Mad.  597* 

90.  Upon  a  reference  to  see  whether  A.  can  make  good  a  title,  the 
mter^s  rqport  that  a  good  title  can  be  made  by  A.  with  the  concurrence  of 
B.,  is  an  excess  of  his  aothority.    Lewis  v.  Loxham,  1  Mer.  179. 

^1.  Exceptions  to  the  master's  report  in  favour  of  the  title  of  the  vendor 
of  s  bishop's  lease,  on  the  ground  of  the  non-production  of  the  bishop's 
tttle,  overruled.    Fane  v.  Spencer,  2  Mad.  438. 

42.  Writ  de  ventre  inspiciendo. 

1.  A  writ  de  ventre  inspiciendot  on  the  application  of  an  hares  /actus. 
Ei parte  Wallup,  Dick.  767. 

2.  The  cursitor  was  ordered  to  make  out  a  writ  de  ventre  inspiciendo* 
Ex  parte  BOlet,  Dick.  781. 

$*  Writ  de  ventre  inspiciendo  against  a  married  woman  (whose- husband 
had  been  near  ten  years  abroad)  on  the  application  of  a  devisee  in  a  will. 
Wallop  ex /Nirfe,  4B.C.C.90. 

48.  Will. 

Establishment  of. 

1.  Though  witness  ta  a  will  is  not  to  be  found,  no  impediment  to  the 
otsblishing  of  the  will.     Stedmore  v.  Padmore,  Dick.  589. 

2.  A  wiS  having  been  destroyed  by  the  brother  of  the  disinherited  heir, 
the  devisee  was  decreed  to  hold  and  enjoy,  and  a  trial  was  denied.  Hayne 
T.Hayne,  Dick.  18.  Vide  Ibid.  11. 

3.  A  will  destroyed,  on  strong  proof,  taken  as  set  out  in  the  bill.  Hamp- 
^n  V.  Hampden,  Dick.  26. 

4.  Will  destroyed  by  heir;  he  was  directed  to  convey  to  the  devisee. 
Woodrofe  V.  Wood,  Dick.  32.    Vide  Ibid.  11.  18. 

5.  A  will,  admitted  in  the  answer,  under  which  the  defendant  claims,  and 
vlKre  nothing  turns  upon  it,  may  be  read  from  the  bill,  although  the  answer 
reiiffs  to  the  will  for  certainty.    Owen  v.  Jones,  2  Anst.  505. 

6.  AU  wills  to  be  proved  shall  be  produced  in  the  custody  of  the  proper 
oficer,  and  delivered  to  the  examiner  or  commissioners,  and  by  them  re- 
^elhrcred  to  the  same  officer'  after  examination  closed.    1  Sch.  &  Lef.  1. 

7.  A  bill  merely  to  establish  a  will,  and  to  execute  the  trusts,  without 
Vou  VIIL  X  praying 
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praying  an^  thing  more,  is  not  to  be  brought  to  hearing,  and  if  brought  to 
Hearing,  will  be  disniigscd  with  costs.    Marlar  v.  Whitaker,  Dick.  805* 

8.  In  this  case  the  court  gave  leave  to  the  relators  to  exhibit  interroga- 
tories to  prove  an  old  will ;  although  the  cause  stood  at  the  head  of  the 
paper  fornearing,  and  the  defendants  did  not  consent.  Attorney-general 
V.  Thurnall,  2  Cox,  2. 

9.  Will  proved,  defendant  the  heir  at  law,  being  an  infant,  having  made 
default.    Webb  ▼.  Litcott,  Dick.  88; 

10.  Will  cannot  be  declared  to  be  well  proved  in  the  absence  of  the  heir 
at  law,  but  the  real  estate  may  be  directed  to  be  sold.  French  v.  Baron, 
Ibid.  138. 

11.  Will  established  on  a  bill  by  the  heir  at  law,  the  equity  of  redemp- 
tion being  in  the  plaintiff,  and  some  of  the  defendants.  In  default  of  re- 
deeming, the  bill  was  to  be  dismissed  ns  to  the  defendant ;  the  mortgagee 
and  other  defendants  were  to  stand  foreclosed.     Aynsly  v.  Reed,  Ibid.  249. 

12.  Will  established  on  the  admission  of  the  heir  at  law.     Ibid.  Dick.  250. 

13.  Heir  at  law  not  being  the  sole  plaintiff,  brings  a  bill  to  establish  the 
will ;  the  court  declared  it  well  proved,  and  established  the  same.  Penny  v. 
Penny,  Ibid.  520. 

H.'  In  this  cause  the  heir  at  law  could  not  be  found,  but  the  will  having 
been  proved  per  testes,  the  court  upon  consideration,  declared  it  well  proved. 
Banister  V.  Way,  Ibid.  599. 

15.  If  an  adult  heir  at  law  refuse  an  issue  on  the  hearing  of  the  cause, 
the  court  will  establish  the  will  against  him,  though  he  does  not  admit  it. 
Jackson  v.  Barry,  2  Cox,  225. 

16.  Decree  made  establishing  a  will;  some  of  the  residuary  legatees, 
though  abroad,  apply  to  have  the  benefit  of  the  decree,  and  submitting  to 
be  bound  by  it ;  ordered,  that  they  might  enter  their  appearance  by  their 
clerks  in  court,  and  that  they  should  have  the  like  benefit  of  the  decree, 
as  if  they  had  put  in  an  answer,  and  had  appeared  at  the  hearing  of  the 
cause.     Banister  v.  Way,  Dick.  686. 
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tor"  defined. 
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III.  sago,  onti  togar  mstt^,  are  boitnl)  bp  a  rgargc» 

1.  Lands  not  specified  by  name  in  a  deed  creating  the  charge. 

2.  An  estate  conveyed  to  the  incumbrancer  in  consideration  of 

the  settlements  of  the  estate  charged. 

3.  Reniainder-man  when  bound  by*a  contract,  to  make  a  charge. 

4.  Whether  copyholds  are  included  in  a  general  devise  for 

payment  ot  debts. 

5.  Whether  an  estate  devised  for  payment  of  debts,  is  charged 

with  a  mortgage  purchased  by  testator. 

6.  In  the  case  of  a  church-lease  devised  subject  to  a  charse,  and 

a  bond  given  by  the  owner  of  the  lease  also  renewed. 

IV.  Cotmtfiiittoii  to  a  cj^arge. 

1.  Where  different  estates,   subject  to  a  general  charge,  are 

given  to  different  persons. 

2.  Contribution  in  favour  of  a  remainder-man  of  an  estate  tail 

by  die  tenant  in  tail. 

3.  Contribution  by  tenant  ibr  life  to  a  renewal  fine.  * 

4.  Contribution  between  lessee  and  under-tenant  to  a  renewal 

fine. 

V.  3^  af  rai0mg  a  cgarge. 

Whether  by  sale  or  mortgage. 

VI.  Sti  relanon  to  e^onrratton  anti  tnfutaxgf, 

1.  Exoneration  of  an  estate  in  spite  of  the  misapplication  of  the 

fund  raised. 

2.  By  merger. 

3.  By  the  death  of  a  legatee,  for  whom,  &c. 

4.  Exoneration  of  an  estate  from  arrears  of  interest  by  die  cre- 

ditor's acceptance  of  a  personal  security. 

5.  Obligation  of  tenant  for  life  to  keep  down  interest,  or  pay  oft* 

principal. 

6.  Obligation  of  tenant  for  life,  under  the  words  of  a  devise,  to 

pay  renewal  fines. 

7.  Equity  of  a  tenant  for  life  pa3ring  off  an  incumbrance. 

8.  Tenant  for  life  exonerated  by  the  assets  of  tlie  preceding 

tenant,  who  received  the  mortgage-money. 

9.  Obligation  of  tenant  in  tail  to  keep  doj^  interest 

10.  Equity  of  tenant  in  tail  paying  off  an  incumbrance. 

11.  Equity  of  tenant  in  tail,  restrained  from  alienating,  paying 

off  portions  without  taking  an  assignment. 


I.  Creation  ait6  tmpltcatioti  of  a  cgarge^ 

1.  Of  the  ceremonial  requisite  to  create,  a  charge  by  will. 

Dtttinction  between  legacies  charged  on  the  land  as  an  auxiliary  fund, 
^  a  portion  of  the  land,  or  its  produce,  when  directed  to  be  sold.  Au 
''"'^tetted  paper  has  effect  in  the  former  case;  not  in  the  latter.  18  Yes.' 
^ICT. 

X  2  e.  Under 
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2.  Under  a  covenant  that  lands  ^^  are"  charged,  and  under  one  that  they 

**  shall  be"  charged. 

Distinction  between  a  covenant  that  all  the  estates  of  the  covenantor  are 
charged  with  a  sum  of  money ;  and  that  he  tvtiU  charge  his  estates ;  the 
former  is  a  charge  upon  all  covenantor's  lands,  the  latter  is  not.  Falkner  v. 
O'Brien,  2  B.  &  B.  223. 

8.  Under  a  contract  in  general  terms  to  grant  a  mortgage,  in  addition 

to  a  personal  security. 

A.  borrowed  300/.  and  by  his  note  of  hand  promised  to  pay  the  same 
on  demand,  and  to  sive  a  security  by  mortgage  of  lands  for  the  same  when 
required;  A.  died  m  the  month  following.  At  the  time  of  giving  this  note* 
and  at  the  time  of  his  death,  he  had  a  small  real  estate.  The  debt  is  not  a 
charge  on  the  land.    Williams  v.  Lucas,  2  Cox,  160. 

4.  Renewal  fine  paid  by  tenant  for  life,  when  a  charge  upon  the  estate. 

1.  Money  paid  as  a  fine  by  the  last  life  in  a  lease,  for  a  renewal,  ordered 
to  be  a  charge  on  the  estate.    Adderley  v.  Claverinf,  2  Cox,  192. 

2.  Where  a  leasehold  estate  for  lives  was  settled  upon  the  husband  for 
life;  remainder  to  the  wife  for  life ;  with  remainders  to  the  children :  the 
husband  having  renewed  by  putting  in  the  wife's  life,  is  to  be  considered  as 
a  creditor  upon  the  estate  for  the  fine  and  charges  of  renewal.  Lawrence 
V.  Maggs,  1  £den,  453. 

3.  Sni  by  devisee  in  remainder  to  him  and  his  heirs  male  of  a  lease  for 
lives  against  tenant  for  life,  also  entitled  in  reversion  to  him  and  his  heirs, 
to  compel  him  to  procure  a  renewal,  one  life  having  dropped :  the  construc- 
tion of  the  will  bemg,  that  the  lease  should  be  kept  full,  and  that  500^.  and 
no  more  should  be  charged  thereon  for  that  purpose  upon  the  dropping  of 
each  life,  decreed,  that  if  the  plaintiff  chose  to  pay  the  excess,  tne  lease 
should  be  renewed ;  in  trust  to  secure  the  500/.  and,  subject  thereto,  for  the 
defendant  for  life ;  after  his  decease,  to  raise  the  farther  sum  advanced  bj 
the  plaintiff  for  renewal  and  the  expence  of  the  suit,  with  compound  interest 
at  4  per  cent,  during  tlie  life  of  defendant,  and  subject  thereto  for  plaintiff 
in  tail  male ;  remainder  to  defendant  and  his  heirs :  the  defendant  was  not 
allowed  to  charge  the  estate  with  500/.  towards  a  fine  paid  by  him  upon  a 
former  renewal  without  consent  of  the  remainder-man.  White  v.  White^ 
4Ves.24.   •  Vide  2  B.  C.  C.  659. 

5.  Renewal  fine  paid  by  lessee,  when  a  charge  upon  the  estate  of  the 

sub-lessee. 
Vide  2  B.  &  B.  280. 

6.  Purchase-money  paid  by  heir  in  completion  of  ancestor's  contract^ 

when  a  charge  upon  the  estate. 

Money  laid  out  by  an  heir  in  completing  a  contract,  entered  into  by  hi& 
ancestor,  but  not  binding  on  him,  a  charge  on  the  purchased  lands.  Savage 
V.  Carroll,  1  Ball  &  Beatty,  265. 

IL  Contitructiott  of  msitrtimetit0  creating  cgargejt^ 

1.  The  term  *^  charge  on  estates  in  equal  proportions"  defined. 

Charge  on  estates  in  equal  proportions  means  pro  rata  on  the  value.  War- 
dell  V.  Warden,  S  B.  C.  C.  286. 

2.  The  term  <<  coming  into  possession"  defined. 

A  charge  was  made  raiseable  when  A.  or  his  issue,  should  come  into  pos* 
session ;  a  jointress  who  had  an  estate  for  life,  conveyed  to  a  trustee,  ia 
order  to  enable  A.  (who  was  tenant  in  tail  in  remainder)  tp  suffer  a  recovery, 
which  he  did :  having  such  an  interest  M  enabled  him  to  suffer  a  recovery  ^ 

HeKi 
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held,  coming  into  possession  within  the  terms  of  the  deed^  md  to  make  the 
chaige  raiscSble.     Hill  v.  Broughton,  S  B.  C.  C.  180. 

3.  The  tenn  *^  if  the  reversion  should  never  fall  to  the  testator^'  defined. 

Coostraction  of  a  charge  by  will«  if  the  reversion  should  never  fall  to  the 
testator;  viz.  if  it  should  not  come  to  him  personally,  in  his  life :  the  charge 
tberefore  effectual,  though  the  reversion  came  to  his  heir.  Stackhouse  v. 
Barnston.     10  Ves.  453. 

III.  m%Oy  attii  tofiat  ejstatesi,  are  bound  bp  a  cj^arge^ 

1.  Lands  not  specified  by  name  in  a  deed  creating  the  charge. 

A  covenant,  "  that  notwithstanding  any  former  grant  of  1500/.  charged 
upoD  the  whole  estate  of  the  covenantor,  that  the  lands  of  Blackacre  and 
Whiteacre  shall  stand  exonerated  therefrom,  and  that  all  his  other  lands 
and  estates  shall  stand  charffed  therewith,"  creates  a  charge  on  the  lands 
of  which  he  was  then  seised,  though  not  specified  by  name.  Falkner  v. 
OBrien,  2  B.  &  B.  214. 

2.  An  estate  conveyed  to  the  incumbrancer  in  consideration  of  the  set- 
tlements of  the  estate  charged. 

A.  seized  of  Blackacre  in  fee,  and  of  Whiteacre  for  life,  with  remainder 
to  hb  first  son  in  tail,  confesses  judgments  and  settles  Blackacre  in  consider- 
atioD  of  a  re-settlement  by  which  he  acquires  the  fee  of  Whiteacre.  White- 
acre  is  subject  to  an  equity  to  disencumber  Blackacre ;  and  it  binds  a  pur- 
cbtier  with  notice  of  the  instruments.  Hamilton  v.  Royse,  2  Sch.  &  Lef. 
315. 

3.  Remainder-men  when  bound  by  a  contract,  to  make  a  charge. 

1*  Contracts  for  jointures,  though  made  only  in  pursuance  of  a  jointuring 
power,  shall  bind  the  remainder-man ;  so,  contracts  for  valuable  consider- 
stioD  to  execute  a  power ;  so,  where  there  has  been  an  imperfect  execution, 
bat  upon  a  meritonous  consideration.     1  Sch.  &  Lef.  60. 

2.  Power  to  a  son  to  make  a  jointure ;  father  and  son  covenant  (on  an  in- 
teaded  marriage)  to  do  so  out  of  lands  in  Yorkshire.  By  the  death  of  the 
&tber,  lands  in  Yorkshire  descend  to  the  son,  who  dies  without  making  a 
•ettlement :  the  lands  are  bound  in  the  hands  of  the  remamder*man.  Jack* 
m  V.  Jackson,  4  B.  C.  €.  462. 

4.  Whether  copyholds  are  included  in  a  general  devise  for  payment 

of  debts. 

Under  a  general  charge,  copyhold  is  liable  as  well  as  fi*eehold« 
Coombes  v.  G%son,  1  B.  C.  C.  273. 

5.  Whether  an  estate  devised  for  payment  of  debts,  is  charged  with. 

a  mortgage  purchased  by  testator. 

Where  a  man  buys  an  equity  of  redemption,  the  purchased  estate  shall 
yaj  the  debt,  notwithstanding  there  be  a  term  created  for  payment  of  debts. 
ADcaiter  v.  Mayer,  1  B.  C.  C.  454. 

6.  In  the  case  of  a  church-lease  devised  subject  to  a  charge,  and  a  bond 

given  by  the  owner  of  the  lease  also  renewed. 

A  sum  of  money  being  charged  upon  a  church-lease,  though  the  old  lease 
w  gooe  by  renewals,  and  all  the  lives  at  the  time  of  the  charge  expired, 
and  a  bond  had  been  given  by  the  owner  of  the  lease,  continues  a  charge 
opoQ  the  estate,  not  a  personal  debt  of  the  obligor  in  the  bond.  BUling- 
hnnt  V.  Walker,  2  B.  C.  C.  604. 
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IV.  ContribtitJon  to  a  cgarp^  , 

1 .  Where  different  estates,  subject  to  a  general  charge^  are  given   to 

different  persons. 

An  estate  being  settled  to  A.  for  life;  then,  as  to  part  to  B.  for  life;  re** 
mainder,  as  to  the  whole,  to  uses  under  which  the  defendant  takes  as  tenant 
for  life,  with  power  to  A.  to  charge  (but  not  encumber  B.'s  estate  for  life) ; 
the  estate  dven  in,  remainder  falls  in  during  B.'s  life,  and  the  interest  of  the 
charge  exhausts  the  rents  and  profits ;  upon  B.*s  life  estate  falling  in,  the 
rents  and  profits  of  that  estate  shall  go  to  pay  the  arrears,  which  shall  be  a 
charge  upon  the  inheritance.     Tracy  v.  Lady  Hereford,  2  B.  C.  C.  128. 

2.  Contribution  in  favour  of  a  remainder-man  of  an  estate  tidl  by  the 

tenant  in  tail. 

No  contribution  to  an  incumbrance  in  respect  of  an  estate  sold  by  a  prior 
tenant  in  tail,  in  favour  of  a  remainder-man  who  might  have  been  barred, 
especially  if  the  sale  was  under  a  decree.     Lloyd  v.  Johnes,  9  Ves.  37. 

3.  Contribution  by  tenant  for  life  to  a  renewal  fine. 

1.  The  rule,  that  tenant  for  life  of  an  estate  for  lives  shall  pay  one-third 
of  the  expence  of  renewal,  was  unreasonable,  and  does  not  now  prevail :  the 
fair  proportion  is,  that  he  shall  keep  down  the  interest,  like  Uie  devisee  of  a 
niortgaged  estate.     4<  Ves.  33. 

2.  Tenant  for  life  of  an  estate  for  lives,  being  himself  one  of  the  lives,  it  is 
not  competent  to  the  remainder-man  to  compel  him  to  contribute  tp  the 
expence  of  renewal,  if  it  is  a  legal  estate.     Q.  If  a  trust.    4  Ves.  33. 

3.  Upon  appeal,  the  lord  chancellor  held,  that  though  the  old  rule,  throw- 
ing one-third  of  the  fine  for  renewal  upon  the  tenant  for  hfe,  does  not  now  prevail, 
the  tenant  for  life  in  general  cases  must  contribute  beyond  the  interest,  in  pro- 
portion to  the  benefit  he  takes  t  but  in  this  case  the  testator  having  provided 
a  fund  for  renewal,  the  tenant  for  life  might  put  in  his  own  life ;  and  was  not 
under  an  obligation  to  renew  farther  than  to  permit  a  mortgage  for  raising 
that  fund.  The  decree  was  therefore  affirmed;  inserting  expressly,  that 
the  tenant  for  life  ought  to  have  kept  down  the  interest.  White  v.  White, 
9  Ves.  554. 

4.  Contribution  of  tenant  for  life  to  the  fine  on  renewal  in  proportion-to 
his  enjoyment ;  not  as  formerly,  one-thnrd;  nor,  as  upon  a  mortgage,  con- 
fined to  keeping  down  the  interest.  Allan  v.  Backhouse,  2  Ves.  &  Beam*  65. 

4.  Contribution  between  lessee  and  under-tenant  to  a  renewal  fine. 

Renewal  decreed  against  a  tenant  under  a  bishop's  lease,  without  any 
contribution  from  his  sub-lessee,  he  having  covenanteu,  that  as  often  as  the 
bishop  should  renew,  he  would  renew,  without  fine  with  his  sub-lessee. 
Uevell  V.  Hussey,  2  B.  &  B.  280.  The  tenant  and  his  lessor  are  necessary 
parties^  the  sub-ljpsee  deriving  his  title  from  their  covenants.    Ibid. 

V.  ^Dte  of  ratding  a  cl^arQe. 

Whether  by  sale  or  mortgage. 

Charges  upon  an  estate  more  than  sufficient  to  answer  them,  directed  to 
be  raised  by  mortgages  of  different  parts.     Mosley  v.  Mosley,  5  Ves.  248* 

VL  In  relation  to  rjromration  and  btgcgarge. 

h  Exoneration  of  an  estate  in  spite  of  the  misapplication  of  the  fund 

raised. 

An  estate  having  once  borne  a  charge  in  favour  of  legatees  or  creditors, 
is  discharged  ;  though  the  fund  is  misapplied  by  the  trustees.    5  Ves.  736. 

2.    By 
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2.  By  merger. 

1.  Where  a  person  is  entitled  to  a  suni  of  money  charged  upon  an  estate, 
lod  secured  by  a  term  of  years,  and  afterwards  becomes  entitled  to  the  fee- 
simple  of  the  estate,  a  court  of  equity  extinguishes  the  equitable  lien,  ex* 
cept  in  the  case  of  creditors,  or  of  infancy.  Donisthorpe  v.  Porter,  2  Eden^ 
162. 

2.  A.  devises  certain  premises,  (subject  to  a  mortgage  of  3500^.)  to  his 
three  daughters^  to  be  divided  eoually  ;  one  dies ;  mortgagee  bequeaths  to 
the  two  survivors  all  the  money  aue  on  the  mortgage  and  the  interest,  so 
that  it  does  not  altogether  exceed  400tf.,  and  if  it  do  not  amount  to  4000^., 
then  to  be  made  up.  The  other  daughter  dies,  leaving  all  her  real  and  per- 
sonal estate  to  the  third.  The  charge  is  merged  in  the  inheritance.  Price 
T.Gibson,  2  Eden,  115. 

3.  A  person  becoming  entitled  to  an  estate,  subject  to  a  charge  for  his 
own  benefit,  may  keep  up  the  charge.  Distinction  upon  this  subject  in  law 
and  equity ;  the  latter  sometimes  holding  a  cliar^e  extinguished,  where  it 
would  submit  at  law ;  and  sometimes  preserving  it,  where,  at  law,  it  would 
be  merged ;  depending  on  tlie  intention,  actual  or  presumed,  of  the  person 
in  whom  the  interests  are  united.  Where,  as  in  most  instances,  it  is,  with  re- 
ference to  the  party  himself,  of  no  sort  of  use  to  have  a  charge  upon  his  own 
estate,  it  will  sink  without  some  act  by  him  to  keep  it  on  foot  18  Ves. 
jmi.  S90. 

4-  Owner  of  a  charge  is  not,  as  a  condition  of  keepmg  it  up,  called  on  to 
repudnte  the  estate :  his  election  is,  not  to  take  the  charge  or  the  estate, 
but  whether,  taking  the  estate,  he  means  the  charge  to  sink,  or  continue 
distinct     18  Ves.  jun.d91. 

5.  It  is  not  necessary  for  a  tenant  for  life,  in  order  to  keep  alive  a  charge 
on  the  estate,  which  he  had  put  off,  to  take  an  assignment  from  the  creditors 
of  dieir  securities.     1  Ball  &  Beatty,  142. 

6.  In  all  cases  of  a  charge  merging,  it  was  perfectly  indifferent  to  the 
party,  in  whom  the  interests  had  united,  whether  the  chars^e  should,  or 

should  not,  subsist.    18  Ves.  jun.  395. 

I 

3.  By  the  death  of  the  legatee,  for  whom,  &c. 

Legacy  charged  upon  land,  payable  at  a  certain  time ;  the  legatee  dies 
before  that  time ;  but  being  charged,  and  the  estate  devised  subject  to  that 
chsm,  the  devisee  must  take  it  cum  onercj  and  the  legacy  shall  be  raised. 
Clark  V.  Ross,  Dick.  529. 

4.  Exoneration  of  an  estate  from  arrears  of  interest  by  the  creditor's^ 

acceptance  of  a  personal  security. 

S.  tenant  for  life,  owed  an  arrear  of  interest  to  a  creditor  of  the  estate, 
&r  which  the  creditor  took  the  bonds  of  the  tenant  for  life,  and  stipulated 
tliat  he  would  give  time  for  the  payment  thereof.  Held,  that  the  creditor 
could  not  retain  his  demand  against  the  estate  for  that  arrear,  having  notice' 
that  S.  was  tenant  for  life,  and  therefore  bound  to  keep  down  the  mterest* 
Loftus  V.  Swift,  2  Sch.  &  Lef.  642. 

5.  Obligation  of  tenant  for  life  to  keep  down  interest,  or  pay  oiF 

principal. 

1.  Tenant  for  life  is  only  to  keep  down  the  interest  of  an  incumbrance, 
but  not  to  be  charged  with  any  part  of  the  principal.     1  Ves.  234. 

2.  The  old  rule,  imposing  upon  the  tenant  for  life  a  gross  sum  part  of  the 
ca^tai  of  incumbrances,  is  at  an  end :  but  he  takes  subject  to  all  the  in- 
terest   5  Ves.  107. 

X  4  6..  Ob- 
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6.  Obligation  of  tenant  for  life»  under  the  words  of  a  devise,  to  pay 

renewal  fines. 
A  leasehold  estate  renewable,  being  bequeathed  with  limitations  in  the 
nature  of  a  strict  settlement,  the  habit  being  to  renew  annually  and  to  un* 
derlet,  the  decree  declared,  that  the  fines  upon  renewal  ought  to  be  raid 
out  of  the  rents  and  profits ;  and  that  the  person  entitled  for  life,  undertaking 
to  pay  those  fines  out  of  the  rents  and  profits,  was  entitled  to  the  fines  on 
renewal  of  the  under-leases ;  and  a  renewal  of  such  of  the  under-tenants  as 
should  be  desirous  of  it  was  directed.    Milles  v.  Milles,  6  Ves.  761. 

7.  Equity  of  a  tenant  for  life  paying  oiF  an  incumbrance. 

1.  When  a  tenant  for  life  pays  off  a  charge  (although  he  take  no  OBsign- 
roent),  he  becomes  a  creditor  for  the  amount  of  it ;  but  when  tenant  in  tail 

ays  off  a  charge,  he  does  it  in  exoneration  of  the  estate,  unless  he  shews 
lis  intention  to  be  otherwise.    Jones  v.  Morgan,  1  B.  C.C.  206. 

2.  If  tenant  for  life,  paying  off  an  incumbrance,  in  that  transaction  merges 
the  security  by  taking  an  assignment,  connectine  it  with  the  legal  estate  of 
inheritance,  upon  that  transaction,  prima  Jade  diere  is  no  charge.  In  the 
case  of  tenant  in  tail,  as  he  represents  the  inheritance,  the  presumption  is, 
that,  whether  he  takes  an  assignment  or  not,  the  debt  is  gone ;  unless  there 
is  evidence  of  an  intention  to  continue  it  a  charge.     15  Ves.  173. 

3.  The  true  ground  of  inference  for  tenant  for  life  paying  off  incumbrance, 
18  the  scantiness  of  his  estate ;  as  primdjade  he  cannot  be  intended  to  dis- 
charge the  estate  of  another ;  and  it  arises  as  much  where  the  estate  goes 
unalienably  in  one  direction,  as  when  alienable.    1  Ves.  234. 

4.  The  presumption  that  a  tenant  for  life  did  not  mean,  by  paying  off 
debts,  to  exonerate  the  estate,  may  be  rebutted  and  disproved.  BaJl  & 
Beatty,  142. 

5.  it  will  not,  from  a  tenant  for  life  paying  off  a  charge,  be  presumed  he 
meant  to  exonerate  the  estate.    1  Ball  &  Beatty,  141. 

8.  Tenant  for  life  exonerated  by  the  assets  of  the  preceding  tenant^ 

who  received  the  mortgage  money. 

Tenant  for  life  exonerated  by  the  assets  of  a  preceding  tenant,  who  re- 
reived  the  money  upon  a  mortgage  in  which  they  joined.  Finch  v.  Finch, 
1  Ves.  535. 

9.  Obligation  of  tenant  in  tail  to  keep  down  interest 

1 .  A  tenant  in  tail  is  not  obliged  to  keep  down  the  interest  on  a  cfaai^ 
affecting  the  estate ;  but  should  he  do  sq,  his  personal  representative  wdl 
not  be  diowed  it  out  of  tlie  estate.    1  Ball  &  Beatty,  143. 

2.  On  a  bill  by  infant  tenant  in  tail,  a  receiver  was  appointed  with  an  order 
to  keep  down  the  interest  of  incumbrances  out  of  the  rents.     He  kept  down 
accordingly  the  interest  of  all  but  one  mortgage,  the  interest  of  which  (be- 
longing to  infants)  was  never  applied  for,  except  a  small  portion  for  main- 
tenance, the  residue  of  the  rents  being  paid  into  court  to  tlie  credit  of  the 
cause.    Tenant  in  tail  coming  of  age,  suffers  a  recovery,  and  resettles  the 
estate,  and  afterwards  dies.     The  master,  by  his  report,  having  certified 
that  the  deceased  was  not  bound,  while  tenant  in  tail,  to  keep  down  the  in- 
terest of  the  incumbrances,  and  consequently  that  the  rents  paid  into  court, 
during  that  time,  belonged  to  his  personal  representatives ;  the  party  claim- 
ing to  be  entitled  to  the  estate  unuer  the  settlement,  petitioned  tor  leave  to 
except  to  the  report,  on  the  following  grounds  :  1  st,  That  in  the  case  of  an 
infant  tenant  in  tail,  the  interest  of  incumbrances  ought  to  be  kept  down 
out  of  the  rents.  •  2dly,  That  the  direction  to  the  receiver  to  keep  down  the 
interest,  amounted  to  an  appropriation  of  so  much  of  the  rents  to  that- pur- 
pose.   3dly,  That  the  deceased  by  not  claiming  the  fund  when  of  age,  showed 

an 
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an  inC^tion  that  it  should  be  so  appropriated.  But  it  was  held,  Ist,  That  the 
general  question  could  only  arise  m  favour  of  a  remainderHonan  or  reversioner, 
md  all  such  rights  were  in  this  case  barred  by  the  recovery.  2dlyi  That  the 
order  wsa  not  meant  to  vary  the  rights  of  real  and  personal  representatives, 
bat  U>  prevent  the  incumbrancers  uom  being  prejudiced  by  the  court  taking 
the  estate  into  its  custody,  and  also  to  protect  the  estate  from  hostile  pro* 
ceedings  on  the  part  of  the  creditors,  and  did  not  amount  to  an  appropri- 
ation ;  SDcl  lastly,  that  there  was  nothing  in  the  circumstances  to  alter  the 
character  of  the  property,  which  consisting  of  rents  paid  into  court,  and 
ndtber  applied  in  payment  of  interest,  nor  appropriated  for  such  payment, 
was  peraonal  estate,  and  to  be  dealt  wiUi  as  sucn.  Bertie  v.  £ari  of  Abing* 
don,  S  Mer.  560. 

10.  Equity  of  tenant  in  tail  paying  ofF  an  incumbrance. 
Vide  1  B.  C.  C.  206. ;  15  Ves.  173. ;  1  B.  &  B.  143. 

11.  Equity  of  tenant  in  tail,  restrained  from  alienating,  paying  off 

portions  without  taking  an  assignment. 

Tenant  in  tail  restrained  from  alienating,  pays  off  portions  charged  upon 
die  estate  without  taking  an  assi^ment ;  he  shall  be  a  creditor  for  the  sums 
paid,  which  shall  be  rabed  for  his  administration.  *  Countess  of  Shrewsbury 
T.  Eari  of  Shrewsbury,  3  B.  C.  C.  120. ;  1  Ves.  227. 


CHATTEL,  PERSONAL. 

In  relation  to  the  tide. 

Poaaeanon  the  criterion  of  title  to  a  personal  chattel.  The  property  there- 
fore changed  by  sale  in  market  overt.  That  rule  adopted  by  tne  bankrupt 
^'  Distinction  as  to  land;  possession  not  even  primdjade  evidence. 
18  Ves.  122. 

m,  •  -  1.    ■  I  11  1  ■  ■ 

CHESTER. 

Whether  affected  by  the  custom  of  York. 
Chester  not  having  been  within  the  province  of  York  at  the  time  of  H.  8. 
k  not  within  the  custom.    9  Ves.  338. 


CHOSE  IN  ACTION. 
I  nfiat  Ufy  or  in  not,  a  cftotie  in  am'on. 

A  pension  after  assignment 

n.  Df  tj^  nature  and  properties  of  tgo^esi  in  artiom 

They  cannot  be  affected  by  legal  or  equitable  process. 

in.  £)ti  t^  a00ignment  of  cBo^esi  tn  attiom 

1.  The  assignee's  rights  and  equities  are  co-extensive  only  with 

the  assignor's. 

2.  Effect  of  the  assignee's  forbearing  the  debtor. 

I.  iaaigat  i0,  or  10  not,  a  c&osie  in  attton^ 

A  pension  after  assignment 

A  pension  to  A.  and  his  assigns,  is,  when  assigned,  a  grant,  and  not  a  chose 
»  actiom    1  Ball  &  Beatty,  390. 

II.  m 
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IL  !S>ttfft  nature  anb  pnpntkfi  of  c|Ntt0  in  action* 

They  cannot  be  affected  by  legal  or  equitable  process. 

1.  Choses  in  action,  viz.  stock,  debts,  &c*  are  not  liable  to  creditors: 
they  cannot  be  taken  on  a  levari  Jacias  :  and  cannot  be  touched  in  equity. 
Dundas  v.  Dutens,  1  Ves.  196. 

2.  A  chose  in  action  is  neither  subject  to  an  execution  at  law,  nor  to  be 
attached  in  equity  by  creditors  in  the  life-tiQie  of  the  debtor.  Grogan  v. 
Cooke,  2  B.  &  B.  23S. 

III.  jgDn  tge  a00tgnment  of  t^fitft  in  artiom 

I.  The  assignee's^  rights  and  equities  are  co-extensive  only  with  the 

assignor's. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  equities  to 
which  it  was  liable  in  the  bands  of  the  original  grantee.  Priddy  v.  Rose, 
S  Mer.  86* 

2,  £fiect  of  the  assignee's  forbearing  the  debtor. 

Where  a  bond  is  assiffned  by  the  obligee  towards  satisfaction  of  a  debt 
owing  from  him  to  another  person,  the  assignee  is  chargeable  for  wilful  de« 
fault  m  forbearing  the  obligor,  to  the  amount  of  any  loss  incurred  by  such 
forbearance.    Ex  parte  Mure,  2  Cox,  63. 


CHURCHWARDEN. 

Bill  for  rdmbursement  of  expences  by  a  former  churchwarden. 

Bill  by  a  former  churchwarden  against  the  parish  officers,  V^^®^  fo^  ^^ 
estate  for  the  poor  of  the  parish,  and  forty  inhfd^itants,  to  be  reimbursed 
money  laid  out  on  account  of  the  trust  under  an  order  of  vestry,  his  ac- 
counts beine  passed,  and  an  order  made  for  payment.  Upon  demurrer,  the 
lord  chancier  expressed  a  strong  opinion  against  such  a  bill ;  and,  as  it 
appeared  not  to'be  signed  by  counsel,  ordered  it  to  be  taken  off  the  file,  and 
the  plaintiff  to  pay  the  costs.    F^endi  v.  Dear,  5  Ves.  54«7. 


CLERGY. 

I.  3ln  relation  to  tirrgpmrm 

1 .  Their  duties  with  respect  to  registers. 

2.  With  respect  to  &nning. 

II.  3ln  relation  to  benefited. 

1.  Donatives. 

2.  Whether  assets  by  descent 

3.  Retrospective  operation  of  stat  7  Ann.  c.  18. 

in.  iDf  pn&mtim  to  a  beneSce. 

1.  Of  the  jurisdiction  of  courts  of  equity  in  relation  to. 

2.  In  the  case  of  an  executory  contract  for  the  purchase  of  an 

advowson. 
S.  In  the  case  of  parceners. 

4.  In  the  case  of  mortgage. 

5.  In  the  case  of  a  chapdL  built  upon  another's  land* 

6.  To  chapels  of  ease. 

7.  In 


Affbhdix.]  Of  presenting  to  a  benefice.  Sl$ 

7.  In  the  case  of  Flint  chapel. 

8.  With  respect  to  qualification. 

9.  Whether  assessment,  without  payment,  gives  parishioners 

the  right 
10.  The  term  **  chief  and  most  discreet  of  the  parishioners"  de- 
fined. 

IV.  £>f  it0tgittng  a  bmefi'm 

1.  Of  the  requisite  formalities. 

2.  Nature  of  the  bishop's  act  of  acceptance. 

V.  ^f  ttsttgnottan  bontnei^ 

1.  General. 

2.  Particular. 


!•  3|tt  i:eIation  to  clergpmettt 

1.  Their  duties  with  respect  to  roisters. 

By  the  canon  law  the  clergy  are  required  weekly  to  form  and  si^  the 
registers,  and  amiually  to  transmit  a  duplicate  to  the  ordinary.  The  dupli-' 
cate  is  evidence.    16  Yes.  63. 

2.  With  respect  to  fiuming. 

1.  An  agreement  in  180Q»  for  a  lease  of  a  farm  to  a  dergynum  for  the 
pwpoie  of  occupation  is  roid,  under  the  statute  SI  Hen.  8.  c.  19-  Morris 
V.  Preston,  7  Ves.  547. 

2.  Whether  a  clergyman  buying  a  lease,  as  property,  or  taking  it  by  de- 
^utioo  of  law,  as  next  of  kin,  &c.  is  within  tne 'Statute  21  Hen.  8.  c.  1S« 
Qium,  7  Ves.  556. 

IL  In  ]:eIatiott  to  bemficeti^ 

1.  Donatives. 
Qoilities  of  a  donative.    S  Ves.  80. 

2.  Whether  assets  by  descent. 

Adfowson  in  gross,  assets  by  descent  at  common  law  for  specialty 
Wrts.  7  Ves;447. 

3.  Retrospective  operation  of  stat.  7  Ann.  c.  18. 
Vide  5  Ves.  828. 


III.  £)f  pttisfeimng  to  a 

1.  Of  the  jurisdiction  of  courts  of  equity  in  relation  to. 

Juriidiction  as  to  the  right  of  election  of  the  minister  of  a  congregation 
generally  by  mandamus;  but  if  no  ground  for  that,  may  be  in  equity, 
:)  Ves.  &  Beam.  155. 

3.  In  the  case  of  an  executory  contract  for  the  purchase  of  an  advowson« 

A  party  having  contracted  with  a  person,  since  deceased,  for  the  purchase 
ofanadyowson,  took  no  steps  in  the  life-time  of  the  vendor,  and  for  a  con- 
■idcrable  timedfter  his  death,  to  enforce  the  contract;  (objecting  to  the  tide 
oB  the  ground  of  outstanding  judgments,  and  pendency  of  a  creditor's  biU) : 
held,  that  he  was  not  entitled  as  against  a  devisee  to  present,  on  a  vacancy 

occurring 
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occuring  in  the  mean  time,  though  he  had  not  renounced  the^ntract,  but 
insisted  upon  its  completion.  And,  if  in  consequence  of  hb  insisting  on 
such  right,  a  bill  become  necessary  to  ascertain  the  true  claim  to  the  next 
presentation,  which  is  thereby  put  m  danger  of  lapse,  a  decree,  in  favour  of 
the  plaintiff,  will  carry  costs  as  far  as  his  claim  came  in  question,  although 
it  be  part  of  the  decree,  that,  subject' to  the  next  presentation,  he  be  per- 
mitted to  complete  his  contract.  Wy vill  ▼•  the  Bishop  of  Exeter  and  othersy 
1  Price,  292. 

3.  In  the  case  of  parceners. 

Coparceners  seized  of  an  advowson.  Bill  for  a  partition;  the  mode  by 
presenting  alternately.    Matthews  ▼•  Bishop  of  Bath  and  Wells,  Dick.  652. 

4.  In  the  case  of  mortgage. 

When  the  mortgage  merely  of  an  advowson  is  become  absolute  in  the 
mortgagee,  he  may  present.    Dyer  ▼.  Lord  Craven,  Dick.  662.  , 

.  5.  In  the  case  of  a  chapel  built  upon  another's  land. 

A  person  building  a  chapel  on  lands  of  which  he  had  a  lease,  and  the 
owner  standing  by,  and  seeing  it  built,  without  obstructing  it,  does  not  c:ive 
the  former  a  right  to  the  chapel  or  to  nominate.  Attorney-general  v.  Fmey, 
Dick.  363. 

6.  To  chapels  of  ease. 

The  incumbent  of  the  mother-church  has  the  right  of  nominating  to 
chapels  of  ease,  and  can  only  lose  that  right  by  agreement  between  patron, 
parson,  and  ordinary ;  and  on  a  compensation  made  to  him.  Hence,  where 
a  chapel  ivas  erected  and  endowed  by  a  grant  of  lands  from  the  lord  and 
freeholder?  of  a  manor,  and  the  right  of  nomination  was  given  by  the  arch- 
bishqp  in  his  deed  of  consecration  to  the  inhabitants,  and  the  vicar  of  the 
mother-church  declared  that  he  had  no  right  to  nominate,  and  the  inhabit- 
ants had  repaired  and  nominated  for  ninety  years ;  yet  it  was.  held,  that  the 
vicar  was  entitled  to  nominate.   Dixon  v.  Metcalfe,  2  Eden,  360.;  Amb.  528. 

7.  In  the  case  of  Flint  chapel. 

Flint  chapel. —  In  whom  the  right  of  nomination  of  a  curate,  whether  in 
the  bishop,  who  is  sinecure  rector,  or  in  the  vicar  ?  Held  to  be  in  the  vicar^ 
without  pow^  of  removing.    Attorney-general  v.  Brereton,  Dick.  783. 

8.  With  respect  to  qualification. 

Qualification  in  the  grant  of  a  living,  that  the  person,  to  be  presented* 
should  not  at  such  time  as  the  church  should  be  void,  **  be^  presented,  insti* 
tuted,  or  inducted,  into  any  other  living,"  complied  with  by  previous  resign 
nation  of  another  living.     Heyes  v.  Exeter  College,  12  Ves.  336. 

9.  Whether  assessment,  without    payment,    gives   parishioners  the 

right. 

1.  Purchase  of  the  impropriate  rectorjr  of  Clerkenwell  for  the  use  of  the 
parishioners  and  inhabitants.  The  nomination  of  the  curate  had  been,  bv 
decree  declared  to  be  in  the  parishioners  and  inhabitants,  paying  to  churcK 
and  poor.  The  lord  chancellor  expressed  an  opinion,  that  assessment  gave 
the  right ;  though  actual  payment  had  not  been  made :  but  an  election  on 
that  principle  was  not  disturbed,  on  the  ground  of  common  consent ;  no  ob« 
jection  having  been  made  at  a  general  meeting;  and  the  parish  having  no 
representative  meeting  in  vestry  for  this  purpose.  Attorney-general  v.  For-> 
ster,  10  Ves.  355. 

2.  Purchase  of  the  impropriate  rectory  of  Clerkenwell  for  the  use  of  the 
parishioners  and  inhabitants.    The  nommaUon  of  the  curate  has  been  by 
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decree  declared  to  be  in  the  parishioners  and  inhabitants  paying  to  church 
and  poor.  Whether  that  qualification  is  satisfied  by  assessment  only,  not 
followed  by  actual  pa3rment9  or  noty  an  election  on  that  principle  was 
established,  upon  common  consent  to  that  among  other  regulations ;  a  case 
of  strong  and  high  probability  being  required  for  an  issue  or  inquiry ;  and 
the  court  declining  to  give  prospective  directions  as  to  the  future,  the  in- 
foraiation  and  bill  was  dismissed ;  and  with  costs,  except  as  to  the  keeping 
up  the  Dumber  of  trustees,  with  reference  to  the  only  proper  subject  of^  the 
iflfonnation,  the  stipend  of  the  curate :  all  the  rest,  as  to  the  nomination, 
&c  being  the  subject  of  a  private  suit*  An  informality  in  the  bill,  not 
stadog  the  plaintifi  as  suing  on  behalf  of  all  the  other  parishioners,  might 
hare  been  cured  by  amendment.  The  Attorney-general  v.  Newcombe, 
14  Ves.  1. 

10.  The  term  **  chief  and  most  discreet  of  the  parishioners"  defined. 

Trust  of  an  advowson  to  present  some  fit  person,  such  as  the  inhabitants 
and  parishioners,  or  the  major  part  of  the  chiefest  and  discreetest  of  them 
should  nominate.  The  right  of  election  in  die  inhabitants,  paying  the 
church  and  poor-rates*  above  the  age  of  twenty-one.  A  popular  election 
bj  a  majority  of  such  voters,  and  others,  not  so  qualified,  was  established. 
Fearon  v.  Webb,  14  Ves.  13. 

IV.  £Df  tejaiigiting  a  benefice 

1.  Of  the  requisite  formalities. 

Rengnation  of  a  living,  sent  by  the  post  to  the  bishop,  who  indorsed  and 
^goed  a  memorandum  of  his  acceptance,  sufficient;  though  no  public  act. 
Heyes  v.  Exeter  College,  12  Ves.  S36. 

2.  Nature  of  the  bbhop's  act  of  acceptance. 

Acceptance  by  the  bishop  of  resignation  not  a  judicial,  but  a  domestic 
act    12yes.S45. 

V.  £)f  reisigttation  baitiisi. 

1.  General. 

General  bond  of  resignation  of  a  living,  bad.    18  Ves.  jun.  37* 

2.  Particular. 

As  to  the  validity  of  a  bond  of  resignation  of  a  living  in  favour  of  a  par- 
ticular person  and  not  to  accent  a  bishopric,  (the  latter  not  directed  by  the 
will);  and  whether  to  be  consiaered  upon  the  principle  of  marriage  brokage 
^krmIs,  as  against  public  policy,  or  as  a  corrupt  transaction,  with  reference 
to  which  the  court  would  not  act,  qtuere.     Dashwood  v.  J^eyton,  18  Ves. 


CLIVFS  (LORD)  BOUNTY. 
QBfio0r  toiboto0  are  entttlrb  to  tiaitn. 

To  entitle  the  widow  of  an  officer  in  the  East  India  Company's  -  service  to 
1^  Clive's  bounty,  the  marriage  must  have  taken  place  before  he  retired 
from  the  service.    M'Kenny  v.  East  India  Company,  8  Ves.  203. 


COMMON, 


318  COMPROMISE.  [Chancery 

COMMON,  TENANTS  IN. 
I.  a  ttnamp  in  common,  bp  tugat  \xmtt»  treated^ 

Equally. 

lit  £Df  tgr  ttcqiirocal  riggtsi  of  miant0  in  common* 

1.  Of  actons  by  one  against  the  other. 

2.  Of  injunctions  by  one  against  the  other. 

S.  Of  exacting  security  by  one  from  the  other  for  his  proportion 
of  the  profits. 


ti 


I.  2i  rniancp  in  common,  bp  togat  toorb0  createb. 

Equally. 
Equally**  makes  a  tenancy  in  common.    3  Ves.  260. 


IL  £>f  tfft  rrctfirocal  riggtsi  of  mtanns  in  common. 

1.  Of  actions  by  one  ag^st  the  other, 
^o  action  of  trover  between  tenants  in  common.    4  Ves.  760. 

2.  Of  injunctions  by  one  against  the  other. 

Injunction  against  waste  between  tenants  in  common,  on  the  ground*  that 
one  was  occupying  tenant  to  tlie  other :  otherwise  not,  except  as  to  de- 
struction.   Twort  V.  Twort,  16  Ves.  128. 

5.  Of  exacting  security  by  one  from  the  other  for  his  proportion  of  the 

profits. 

A  tenant  in  common  in  possession  shall  give  the  security  to  answer  a 
proportion  of  the  rent  to  another  tenant  in  common,  otherwise  a  receiver 
shall  be  appointed.    Street  v.  Anderton,  4  B.  C.  C.  ^14. 


COMPROMISE. 


I.  £)f  tfft  regard  togicl)  courtjS  of  rquitp  gate  for  com)iromijsr8. 

Family  compromises  are  &vour^. 

IL  £)f  t&e  force  of  a  (ompromttie. 

1 .  Compromise  founded  upon  misrepresentation  or  suppression 

of  facts.        * 

2.  Compromise    founded   upon  an  erroneous  sqpposition    of 

right. 

3.  Compromise  founded  upon  a  doubtful  conception  of  right. 

4.  Compromise  proceeding  upon  ignorance  of  a  forgery. 

5.  Compromise  founded  in  inequality. 


I.  jDf  tfft  rrgarti  togicg  courts  of  tqjuitp  j^ate  for  comprotmise^^ 

Family  compromises  are  fiivoured. 

Family  compromise  favoured;  if  reasonable,  and  upon  a  doubtful 
right;  even  in  the  strongest  case;  as  where  one  party  was  drunk  at  the 
time*    1  Ves.  dr  Beam.  SO. 
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IL  £>{  rge  force  of  a  (ompromijsef 

1.  Compromise  founded  upon  misrepresentation  or  suppression  of 

facts. 

A  compromise  of  rights,  doubtful  in  point  of  law,  but  founded  upon  a 
misrepresentation  or  suppr^sion  of  facts^  in  the  knowledge  of  one  of  the 
parties  only,  cannot  be  supported.  Therefore,  a  deed  of  compromise,  in- 
duced by  the  opinion  of  counsel,  upon  a  case  laid  before  him,  prepared  by 
the  defendant's  agent,  but  mistating  the  tenures,  under  which  estates  the 
subject  of  the  compromise  were  held,  was  set  aside.  Leonard  v.  Leonard, 
2B.&B.  171. 

2.  Compromise  founded  upon  an  erroneous  supposition  of  right. 

Q}une  whether,  upon  a  mere  supposition  of  right,  proving  erroneous  ? 
I  Ves.  &  Beam.  SO. 

S.  Compromise  founded  upon  a  doubtful  conception  of  right 

Persons,  doubting  their  rights,  and  compromising,  bound  by  such  com- 
promise.   1  Ball  &  Beatty,  501. 

4.  Compromise  proceeding  upon  ignorance  of  a  forgery. 

Bill  to  set  aside  a  compromise  upon  the  discovery  of  a  forgery,  unknown 
to  the  plaintifi  at  the  time  of  the  compromise  being  entered  mto,  dismissed 
under  the  jcircumstances.    Lloyd  v.  Passingham,  Cooper,  152. 

5.  Compromise  founded  in  inequality. 

1.  Mere  inequality  is  not  a  sufficient  ground  to  set  aside  a  compromise. 
I  M  &  Beatty,  S56. 

2.  So  long  as  a  right  is  in  doubt,  inequality  in  a  compromise  cannot  be 
considered,  as  it  b  a  sufficient  consideration  for  an  agreement.  1  Ball  & 
Bettty,  354. 


CONDITION. 

I  Bmxtty  ant  tfbttj  of  a  tonbtttoin 

At  whose  risk  a  payment  upon  condition  shall  remain. 

II  ^gat  C]r{»t00ion0  j^ate  tfft  force  of  cottiiidotte ;  toBat  nott 

Words  of  restraint. 

III.  SQ&at  (oitinttonsi  are  tialiU ;  toj^at  dotO. 

1.  A  condition  inconsistent  with  the  gift. 

2.  A  condition  enforcing  the  obligations  6f  morality. 

5*  A  condition  enforcing  a  separation  between  husband  and  wife 

IV.  £)f  tSe  umtmtmn  of  cotUitoottti^ 

1^.  A  condition  against  alienation. 

2.  Whether  extended  to  a  limitation  over. 

V.  ]Berformanee  of  (oiUrtttongt 

1.  Taking  possession  binds  to  the  performance. 

2.  The  produce  of  a  sale  ordered  into  court  to  secure  a  rever- 

sionary devisee's  interest.. 

VL  js>f  (otUitttottd  pxttttmtu 

1.  Whether  a  case  of  election,  or  a  condition  precedent. 

2.  Licence  a  condition  precedent  in  a  copyhold  lease. 

VIL  W 
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VII.  £)f  rondition^  nntuwtntf 

In  the  case  of  a  retiring  from  partnership. 

VIIL  £)f  (ottditiottti  mbfiuimnu 

In  restraint  of  marriage. 


L  j^atutt,  and  rflfm,  of  a  con&ttiom 

At  whose  risk  a  payment  upon  condition  shall  remain. 

Payment  of  money  into  a  banking  house  to  be  placed  to  the  credit  of 
another,  upon  a  condition ;  the  money,  in  the  mean  time,  to  stand  in  the 
banker's  books  in  the  name  of  the  party  paying  it  in.  It  is  at  his  risk,  and 
the  loss  is  his,  if  the  banker  fails  before  the  condition  is  complied  with, 
though  the  other  had  written  to  desire  it  to  be  paid  in  generally.  Coiley  t. 
Short,  Cooperi  148. 

II*  sasgar  tfptx$»mm  6afie  ^e  force  of  cottbttiotttf :  togar  mu 

Words  of  restraint. 

Words  of  restraint,  unless  there  is  a  provision  for  the  consequence  of  vio- 
lation, operate  only  as  recommendation.    1  Ves.  483. 

III.  Mgat  cotttiidon0  ate  6aIUi :  tofiat  ifoib* 

1.  A  condition  inconsistent  with  the  gift. 

1.  A  condition  inconsistent  with  the  gift  is  void;  therefore  upon  a  be- 
quest to  A.  for  life;  and  at  his  decease  to  his  heirs,  executors,  &c;  but  if 
he  attempts  to  dispose  of  the  principal,  over,  he  takes  the  absolute  interest 
and  the  condition  being  inconsistent  with  it,  is  void.    Bradley  v.  Peixoto, 
3  Ves.  324. 

2.  Condition  that  tenant  in  fee  shall  not  alien,  or  that  tenant  in  tail  shall 
not  suffer  a  recovery,  is  void.    3  Ves.  325. 

2.  A  condition  enforcing  the  obligations  of  morality. 

Legacy  upon  condition  *'  that  the  legatee  shall  change  the  course  of  life 
he  has  too  long  followed  and  give  up  low  company,  frequentii^  public- 
houses,"  &c.  The  condition  is  such  as  a  court  will  carry  mto  e^ct ;  and 
the  evidence  not  being  conclusive,  an  inquiry  was  directed,  following  the 
words  of  the  bequest.    Tattersall  v.  Howell,  2  Mer.  26. 

3.  A  condition  enforcing  a  separation  between  husband  and  wife. 

Bequest  of  an  allowance  to  a  feme  covert,  on  condition  she  lived  apart 
from  her  husband.  Condition  void,  as  being  contra  bonos  mores.  Brown  v. 
Peck,  1  Eden,  140. 

IV.  £>f  tfft  ton0truction  of  cotttiitiottiSt 

1.  A  condition  against  alienation. 

A.  bequeathed  an  annuity  to  B.  as  an  unalienable  provision  for  his  personal 
use  and  support,  not  subject  to  be  anticipated  or  ahenated,  or  liable  to  his 
debts,  control,  or  engagements;  with  a  proviso,  that  if  B.  should  8ell» 
assign,  transfer,  •  or  make  over,  devise,  mortgage,  charge,  or  otherwise  at- 
tempt  to  alienate  the  said  annuity ;  or  shall  do  or  execute  any  act,  deed, 
matter,  or  thing,  to  charge,  alienate,  or  affect  the  same,  it  should  diereupon 

be 
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be  nupended.     Held,  that  the  annuity  was  not  forfeited  by  the  outlawry  of 
B.   Rex.  ▼.  Robinson  and  others,  Wightw.  386. 

2.  Whether  extended  to  a  limitation  over. 

Condition  not  to  be  extended  to  a  h'mitatton  over*    3  Yes.  320. 

V.  ]BerC{irtnattce  of  cdnMtton04 

1.  Taking  possession  binds  to  the  performance* 

Where  an  article  is  given  upon  a  condition,  takiag  possession  binds  to  the. 
perfonnance,  though  there  be  a  loss.    Attorney-general  v.  Christ's  Hospital* 
3  B.  C.  C.  165. 

t  The  produce  of  a  sale  ordered  into  court,  to  secure  a  reversionary 

devisee's  interest. 

Mortgagee  gives  the  mortgage  money  to  the  mortgager  on  condition  tliat 
that  be  will  give  a  reversionary  interest  in  the  prenflises  to  the  plaintiff;  the 
mortgagor  selling  the  estate,  shall  bring  the  mortgage  money  into  court,  for 
the  use  of  the  devisees  of  the  reversion.    Lewis  v.  King,  2  B.  C.  C.  600. 

VI.  £)f  coiitritiotui  {itec^imtf 

1.  Whether  a  case  of  election,  or  a  condition  precedent. 

One  having  an  estate  for  life,  remainder  to  H.  in  tail,  devises  that  estate 
tosether  with  his  own  estate  to  the  trustees  to  the  use  of  H.  for  life ;  but  pro- 
vidGed  that  his  own  estate  should  not  be  conveyed  until  H.  suffers  a  recovery 
to  bar  remainders  created  by  a  former  wilU  and  in  default  to  other  uses.  H. 
did  acts  of  ownership,  but  never  suffered  a  recovery.  This  is  not  a  case  of 
election,  but  a  condition  precedent,  and  the  testator's  own  estate  never  vested 
io  H.    Roondeli  v.  Currer,  2  B.  C.  C^67. 

2.  Licence,  a  condition  precedent  in  a  copyhold  lease. 

Demise  by  a  copyholder  for  one  year,  and  at  the  end  of  that  term,  froM 
jear  toyear  for  the  term  of  thirteen  years  more,  in  all  fourteen  years,  if  the 
lord  will  give  licence,  and  so  as  there  shall  be  no  forfeiture;  with  the 
anal  covenants  in'  a  farm  lease.  The  licence  is  a  condition  precedent ;  and 
not  being  granted  there  is  no  lease  at  law  farther  than  from  year  to  year ;  and 
there  is  no  equity  upon  the  circumstance,  that  the  lord  purchased  his 
tenant's  interest,  with  notice  of  the  demise,  and  an  express  exception  of  all 
cobsnting  leasesy  or  agreements  for  leases.    Lufkin  v.  Nunn,  11  Ves.  170. 

VII.  £)f  (oit}iirion0  cotiruntnt» 

In  the  case  of  a  retiring  from  partnership. 

A  retiring  partner  by  an  agreement  in  writing,  assigas  and  sells  all  the 
<^ock,  debts,  Ac.  to  the  continuing  partner,  who  agrees  to  pay  a  debt  owing 
by  the  retiring  partner,  and  also  to  pay  him  an  annuity  of  lOO/.  per  annum, 
br  the  due  payment  of  which  the  agreement  recited,  -  that  the  father  of  the 
coQtintttng  partner,  who  was  not  a  party  thereto,  would  be  security.  Held 
to  be  an  executory  agreement;  ana  the  father  refusing  to  become  security, 
^  partnership,  stock,  &c.  was  not  thereby  transferred  to  the  continuing 
Ptttner.     Ex  parte  Wheeler  t»  re  Mallam,  1  Buck.  25. 

VIII.  jfl)f  conlritioitf  t(idi{ieq[tirntf 

In  restraint  of  marriage. 

Hie  tmtsttor  bequeathed  to  A.  M.  **  should  she  survive  atid  continue  un^ 
■anie^  all  his  goods,  chattels,  estate,  and  effects,  at  the  time  of  his  death, 
to  use,  occupy,  and  possess  the  same  during  the  term  of  her  natural  life,  and 
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ftom  and  unmediately  after  her  death"  he  disposed  of  the  same.  A.  M.  mar- 
ried. The  conditioii  he]d  to  be  only  in  terrorem*  Marples  v.  Bainbridee, 
1  Mad.  59a  ^  .  ^ 


CONFIRMATION- 

I.  2)ualtttr0  e00enttal  to  a  confittnatton* 

1.  Knowledgeof  one's  rights. 

2.  Freedom  from  influence. 

3.  Freedom  from  fraud. 

4.  Sufficiency  of  consideration. 

II.  j^atutt  an6  effect  of  a  confitmattotn 

1.  When  given  deliberately,  and  with  full  knowledges. 

2.  In  relation  to  fraudulent  transactions. 


I.  ^ualttte0  e00enHal  to  a  confirmatton» 

1.  Knowledge  of  one's  rights. 

To  constitute  a  confirmation,  the  party  confirming  must  be  fully  w^fttMftA 
of  his  rights.    1  BaU  &  Beatty,  339. 

2«  Freedom  from  influence. 

1.  A  deed  confirming  a  grant  impeaclied  by  suit,  and  compromisins;  the 
riehts,  the  subject  of  the  suit  obtained  from  a  person  apprized  of  his  nghta, 
will  be  set  aside ;  if  he  be  compelled  to  accede  to  the  terms  from  distress  said 
poverty,  occasioned  by  the  party  procuring  the  confirmation.  Roche  v. 
O'Brien,  1  Ball  &  Beatty,  330. 

2.  Bond  ffiven  at  full  age,  and  not  in  distress,  but  under  a  notion  of 
honour,  will,  if  attended  with  money  actually  advanced,  maintain  a  fonner 
bargain  however  disadvantageous ;  but  is  no  confinnation,  wherever  it  is 
not  ffiven  freely,  as  if  under  distress  or  terror,  or  apprehensien  from  the  ori- 
giiuu  transaction,  though  unfounded*    1  Ves«220. 

5.  Freedom  from  fnxiA* 
A  deed  of  confinnation  must  be  free  from  fraud.    1  Sail  &  Beatty,  S4<K 

4.  Sufficiency  of  consideration. 

When  a  party  tut  Juris  f  apprised  of  the  circumstances  connected  with  the 
execution  of  a  former  deea,  voluntarily  confirms  it,  (he  sufficiency  of  con' 
sideration  cannot  be  questioned.    1  Ball  &  Beatty,  353. 

II.  i^ature  atin  effect  of  a  cotifinnatiom 

1.  When  given  deliberately,  and  with  full  knowledge. 

Equity  will  not  relieve  a  party  fully  apprised  of  his  rights,  ddiberateljr 
confirming  fonner  acts.    1  Ball  &  Beatty,  340. 

'   2.  In  relation  to  fraudulent  transactions. 

1.  No  act  will  amount  to  a  confirmation  of  an  imneachiable  transaction* 
unless  the  party  has  become  aware  of  the  fraud,  ana  is  also  aware  that  His 
act  will  have  the  effect  of  confinning  it.  Murray  v.  Palmer,  2  Sch.  it  L«er. 
486. 

2.  Natur«^ 


ArtBKwx.]  CONSTIlUCTiON,  SM 

2.  Nature  and  eibct  of  cedfirmatioH :  clear  evidence  necessary;  if  fraud 
kilMeaclevly  established.  '  12  Ves.  S7S. 

5.  Purchase  and  re^urckase  of  a  le^aej  eacpectaat  on  a  deatl)n  the  whcrfe 
tnmction  set  aside  for  fraud ;  and  not  confirmed  by  a  subsequent  bond, 
iod  psjment  of  interest  for  fdilr  years,  because  given  under  an  idea  that 
bbligor  was  bound  by  the  former  transaction:  all  the  deeds  set  aside,  and 
account  decreed.    C;rowe  v.  Ballard,  1  Ves.  215. 

4.  False  representations  by  bankers,  that  they  have  laid  out  money  in  the 
buds,  indictfltble  as  a  conspiracy.    18  Ves*  jun.  203. 


CONSPIRACY. 


I  niat  Mt»  ate  itUrictable  a»  cim0(itrad(0^ 

1.  FVaikia  in  agents 

%  Fraiiduliint  tbmmissibns  of  bankruptcy. 


1*  VSBtt  art0  ace  ittDtetable  a0  ntuq^atfesr. 

1.  Frauds  in  agents. 
Vide  18  Ves.  208. 

2.  Fraudulent  tonimlssiohs  of  bankruptcy. 

Conuaission  of  bankruptcy  for  the  mere  purpose  of ,  giving  a  certifickte, 
i  conspiracy  liable  tb  mdictnlent  dn  information.  Ex  parte  Cairthdt-ne 
19  Ves.  260. 


CbNStltUCTION. 
I  iinktia  tOtff  of  tmrnttuttim. 

1.  In  telation  to  courts  at  law  aiid  eqiiify. 

2.  In  rdadon  to  the  context 

8.  In  rdation  to  the  particulai:  nature  df  the  provisldnsi. 
4w  Of  limiting  restrictive  Words  td  the  last  antecedent. 
5.  Its  effbct  in  qualifying  a  t>rior  instrument. 

n.  Ettle0  of  (on^mtcttoti  in  pamtular  tatt»^ 

The  case  of  dn  ina&lui^ate  letter,  the  basis  of  a  settlement; 


1.  (Demral  ruled  of  mtmtmtim. 

i.  In  iielalion  to  courts  at  law  and  equi^. 
The  sane  oonrtructidn  of  instruments  in  every  court.    9  Ves.  Sdd. 

2.  in  reiatroh  to  the  context, 
lastmments  to  be  coaacrned  upon  the  whole  context.    2  Ves.  7. 

3.  In  rdUition  tglhe  partiGular. nature  of  the  provLsipns. 

An  inatrument  is  to  be  construed  without  adverting  to  the  nature  bf^its 
praviabos,  if  legal,  or  td  what  they  would  have  been,  if  a  p^rticufau-  ease 
nsd  been  contemplate.    .Modey  v.  Mosley,  5  Ves.  248. 
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4.  Of  limitiiig  restrictive  words  to  the  Ust  antecedent. 

Thenile,  that  words  of  restriction  are  to  be  confined  to  the  last  ante- 
cedenti  does  not  hold  even  in  criminal  prooeedings.    4  Ves.  SSO. 

*  « 

Si.  Its  effect  in  qualifying  a  prior  instrument. 
Tide2S.&L.271. 

II.  IflttIeK  of  cotQStruction  tti  pavtUulat  ta^* 

The  case  of  an  inaccurate  letter,  the  basis  of  a  settlement. 
Vide  S  Ves.  SIS. 


CONTRACT. 
I.  anfiat  atAtntt  map  be  matie  i^  tivbjtm  of  romractf 

An  heir^s  expectancy. 

IL  ^fi0mtM»  to  t^  ftalttiit|i  of  nnttattg, 

1.  Certainty. 

2.  A  consideration. 

3.  Quantum  of  the  consideration. 

III.  ^f  mmm  tK&oro  aSmiitg  ti^  ftalttttp  of  umtxam^ 

1.  In  relation  to  ignorance  or  mistake. 
.  2.  Change  of  parties  interested. 

IV.  Conieitructton  in  gemraK 

1.  Analogy  between  the  rules  of  law  and  equity. 

2.  Of  the  rule  in  equity  to  construe  joint-contracts  several  alsa 
S.  In  relation  to  the  context. 

4.  Where  the  sense  is  doubtfiiL 

5.  Of  varying  the  construction  from, the  expression. 

0.  Where  the  provisions  are  ineffectual  to  uie  end  proposed. 
'    7*  In  relation  to  subsequent  events* 

8.  In  the  case  of  articles. 

V.  e>t  tj^  tomttuttimt  of  contrarttt  ttt  {lartittilar  catiett^ 

1.  Reference  to  a  deed  of  such  a  date^  there  h&ng  two  of  the 

same  date. 
•  2.  What  a  provision  within  a  contract  for  an  annui^,  until 

provided  for. 
5.  Letters  respecting  a  marriage  portion. 
4.  A  contract  for  payment  of  partnership  debts. 
5<  Contract  by  the  continuing  to  the  retiring  partner  For  an  , 

annuity  until  dispossessed  of  the  premises. 
6»  Reference  of  expenoes. 
7*  A  transfer.of  stock.as  a  security :  held  a  sale. 

VI.  a>t  tj^  tf^ecific  jperfbtiiiaiice  of  rotttraftK»  ' 

1.  Origin  and  grounds  of  the  jurisdiction. 

2.  AnmogiiQs  connoted  with  tnis  subject 
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^il'  3n  toj^at  tB»t8  a  itpectfic  jperfbrmancrtoill  be  tiecmlt^ 

1.  When  of  ix>urse. 

2.  The  discretion  of  courts  of  equity  is  subservient  to  estab- 

lished principles.  \ 

3.  The  rule  upon  the  subject 

4.  The  contract  must  be  complete. 

5.  The  case  must  be  dear  of  doubt. 

6.  The  case  must  be  dear  of  suspicion. 

7.  In  relation  to  unreaisonableness. 

8.  In  relation  to  inconvenience. 

9.  In  relation  to  voluntary  contracts. 

10.  In  relation  to  adequacy  of  consideration. 

11.  In  relation  to  the  want  of  interest. 

12.  In  relation  to  mutual  signature. 

13.  In  relation  to  lapse  of  time. 

U.  In  relation  to  deviation*    [And  see  in  devision — Iii  relation 
to  compensation.] 

15,  In  relation  to  compensation.    [And  see  in  devision  —  In  re- 

lation to  deviation.] 

16.  In  relation  to  the  statute  of  frauds. 
!?•  In  relation  to  parol  variation. 

18.  Of  decreeing  a  specific  perfinrmance  through  the  medium  of 

a  different  interest 

19.  In  relation  to  after  events. 

20.  In  relation  to  subsequent  incapacity  from  bodily  infirmity. 

21.  After  the  &ilure  of  a  suit  at  law. 

22.  In  relation  to  the  case  where  the  legal  remedy  has  been  lost 

through  de&ttlt 

23.  In  relation  to  contracts  embodied  in  awards. 

24.  Building  contracts. 

25.  Contracts  to  piurchase  debts. 

26.  Contracts  to  appropriate  the  produce  of  real  estates. 
>7.  Articles  of  separation. 

Ill  In  toj^at  motte  a  tffniRt  yetformance  toill  be  tiecmb» 

1.  Jurisdiction  of  courts  of  equity  to  modify  contracts. 

2.  In  relation  to  a  stipulated  mode  of  execution. 

3.  In  relation  to  a  &ilure  in  proof. 

4.  In  rdation  to  a  variance  in  proof. 

5.  In  rdation  to  the  decision  of  questions  respecting  time. 

6.  By  supplying  legal'  fbrmaliti^  in  the  securities  of  the  oppo- 

dte  party.'  , 

7.  Of  the  plaintiflTs  right  to  damages  for  non-performance. 

8.  In  the  case  of  a  purchase  of  insolvent  debtor's  interest  in 

funds. 

^-  In  toBattamt  a  ^ti&t  performance  toill  be  refutteb. 

1.  The  court  will  not  execute  a  contract,  because  it  would  not 

set  it  aside. 

2.  The  court  will  not  enforce  contracts  merely  to  harass. 
5.. Where  the  interests  of  third  persons  v®  involved. 

4.  In  the  ca:>e  of  voluntary  contracts. 

Y  3  ^'^ 
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5.  In  relation  to  mutual!^. 

6.  In  the  case  of  insufficiency. 

7.  In  the  case  of  uncertain^. 

8.  In  the  cose  of  legid  incompetency  to  execute. 

9.  Where  some  of  the  parties  are  married  women. 
|0.  In  the  case  of  immorality. 

11.  In  the  case  of  unreasonableness. 

12.  In  the  case  of  surprise. 
IS.  In  the  case  of  suspicion. 

14.  In  the  case  of  misrepresentation. 

15.  In  the  case  of  improper  influence. 

16.  In  the  case  of  ignorance. 

17.  In  the  case  of  mistake. 

18.  From  ipaterial  omission. 

19.  In  the  case  of  delay  injurious  to  the  opposite  party. 

20.  In  the  case  of  laches. 

121.  In  the  case  of  a  single  witness  contradicted  by  the  mswer. 

22.  Contract  to  refer  tp  arbitration. 

23.  Contract  for  sale^  the  price  to  be  fixed  by  umpirage. 

24.  In  the  caoe  where  the  medium  of  arbitration  has  fiiiled  iq 

settling  the  terms  of  a  contract 
S5.  Building  contracts. 
26.  Contracts  in  husbandry. 
27*  A  contract  fer  a  present  lease  hf  one  out  of  poss^oiv 

28.  A  contract  for  a  mortgage,  under  the  circumstances. 

29.  A  contract  for  a  partnership  dissoluble  imm^difitely. 
SO.  A  contract  to  transfer  stock. 

X.  jDf  t^moM  bp  tuBicfi  a  rnnttt^ map  be  bi0c&airs^ 

By  pard. 

XL  S>{  rotttrarttt  of  a  jparticiildi:  Mm{tttem 

1.  E£fect  of  a  covenant  to  foibear  si^t. 

2.  Eflect  of  a  parent's  agreement  to  lea? e  his  prop^rtr  among 

his  childrcsL 


I.  mhM  tivbitm  map  be  mabe  ifft  fUA^tti  of  umttatu 

An  heir's  expectancy. 

Expectancy  of  an  heir,  either  presumptive  or  qpparent^  not  an  interest  or 
possibility  capable  of  being  maae  the  subject  of  contract*  Carleton  ^« 
Lei|^toD,  S  Her.  667. 

II.  (Ctfittmialtf  to  tSe  balibitp  of  (omrartsr^ 

1.  Certainty. 

If  an  executory  contract  contains  all  that  leads  to  future  certainty,  it  w 
sufficient :  dierefore  an  agreement  for  rent,  at  a  certain  sum  per  acre>  the 
number  of  acres  not  being  expressedi  is  good.    1  Sch.  &  Lef.  73. 

2.  A  consideration. 

1.  A  voluntary  agreement  indorsed  on  a  lease  by  one  not  a  party  to  it, 
)>ut  only  a  remainder-nuuii  not  binding.    Dowling  v.  Mill|  1  Maa.  54>1. 

2.  Un- 


rpfiNBJX.]  Construction  hi  general.  327 

« 

S.  Undertaking  by  one  person  to  pay  the  debt  of  another  does  not  require 
coDsiderationy  moving  between  them,    14  Ves.  190. 
3.  Promissory  note  given  by  a  mother  to  a  trustee  for  the  benefit  of  a 
^ild  of  which  she  is  ensient,  is  not  sufficiently  nudum  pactum  for  the  court 

0  allow  a  demurrer  to  a  bill  by  the  child  (when  bom),  and  trustee  to  have  it 
arried  into  execution.     Seton  v.  Seton,  2  B.  C.  C  610. 

3.  QuantuQQi  of  the  consideration. 

Principle  of  the  Romiui  law  as  to  contracts,  requiring  the  price  to  exceed 
bif  the  value.    10  Ves.  475, 

IIL  ^t  mamt0  tiegons  afietting  tge  baltbttp  of  cdtttractis^ 

1.  In  relation  to  ignorance  or  mistake. 

1.  Effect  of  the  common  mistake  of  both  parties  to  a  contract;  and  of 
Buttake  of  one,  not  occasioned  by  the  other;  in  the  former  case  avoiding  the 
contract.    IS  Ves.  427.      . 

2.  Any  person  undertaking  to  describe  bound  by  the  description,  whether 
cooiout  or  nou    1  Ves.  213. 

2.  Change  of  parties  interested. 

Deed  valid  in  the  first  making  continues  so  against  other  parties*  Coun^ 
tesf  of  Strathmore  v.  Bowes,  2  B.  C.  C.  345. 

IV.  CotiiTtructtott  in  gemraK 

1.  Analogy  between  the  rules  of  law  and  equity. 

1*  Coostmction  of  covenants  the  same  in  equity  as  at  law :  but  equity  wilt 
rdieve  against  a  strict  performance  upon  equitable  circumstances,  and.  no- 
wilful  default.    3  Ves.  692. 

^  <A  court  of  equity  is  not  bound  to  find  an  equitable  effect  for  a  clause  in  a: 
ileed,  because  the  construction  put  upon  it  at  law  would  leave  it  imperative. 
Gladstone  v.  Btrley,  2  Mer.  404. 

2.  Of  the  rule  in  equity  to  construe  joint-contracts  several  also. 

1.  Not  a  principle  of  equity,  that  every  joint  covenant  shall  be  considered' 
anf  it  were  joint  and  several.    Sumner  v.  Powell,  2  Mer.  30. 

1  Under  a  joint  covenant  to  raise  a  sum  of  moneyi  the  whole  may  be  re- 
covered from  either.    5  Ves.  71 7. 

S.  Under  a  joint  and  several  bond,  the  obligee,  though  he  might  have 
leveial  executions,  oould  not  bring  a  joint  and  aJso  severd  actions.  1  Ves. 
4:  Beam.  65. 

4.  Jobt  bond  considered  as  joint  and  several.  Thomas  v.  Frazer, 
3  Ves.  399. 

5.  Where  a  bond  was  in  form  only  a  joint  bond,  but  it  was  suggested  to 
^e  been  the  intention  of  the  parties  to  make  it  joint  and  several ;  the  court 
nfened  it  to  the  nuister,  to  inquire  whether  this  was  the  intention  of  the 
ptttics:  where  such  intention  appears  on  the  face  of  the  bond,  the  court  will 
tfeat  it  as  a  joint  and  several  bond,  altiiough  it  is  only  a  joint  bond  in  form.^ 
Ixfuit  Symonds,  1  Cox,  200. 

S.  In  relation  to  die  context. 

^^  • 

The  rule  in  construing  a  deed  is,  to  collect  the  intention  from  the  entice  of 
the  instrument,  and  not  from  any  detached  part*    1  Ball  &  Beatty,  430. 

4.  Where  the  sense  is  doubtful. 

If  the  words  of  a  deed  are  in  themselves  of  doubtful  signjification,  or  there 
u  no  person  to  whom  they  can,  in  their  strict  sense,  appj^»  it  is  a  subject  for 
iaqairy,  whether  they  may  not  be  understood  in  a  different  sense.  Chol- 
aoodeiey  v.  Clinton,  2  Mer,  344*  , 

Y  4  5.  Of 
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5.  Of  varying  the  construction  from  the  expression. 

1.  The  constructioD  of  a  deed  cannot  be  varied  from  its  expressioDS 
without  some  recital  to  justify  the  contract.    Doran  v.  Ross,  3  B.  C.  C.  27. 

2.  Equity  in  construing  the  effect  of  a  contract  never  departs  from  what 
appears  on  the  face  of  the  instrument  to  be  the  intention  of  the  parties,  un- 
less contrary  to  some  principle  of  law.    Pentland  V.  Stokes,  2  B.  &  B.  73. 

6.  Where  the  provisions  are  ineffectual  to  the  end  proposed. 

A  deed  is  to  be  expounded  according  to  the  maker's  intention.  But  the 
court  will  not  new  model  the  deed  itself,  or  alter  dispositions  which  are  in 
themselves  clear  and  unambiguous,  because  they  happen  to  be  ineffectual  to 
the  end  proposed,    Cholmondeley  v.  Clinton,  2  Mer.  343. 

7.  In  relation  to  subsequent  events. 

Deed  construed  as  from  the  moment  of  execution;  not  by  subsequent 
events.    16  Ves.  156. 

8.  In  the  case  of  articles. 

1.  Articles  are  considered  as  heads  or  minutes  of  an  agreement;  and  in 
construing  them,  the  court  is  to  consider  what  is  the  contact  whi<:h  the 
parties  intended  to  enter  into.  Taggart  v.  Taggart,  1  Sch.  &  Lef.  87-; 
Campbell  v.  Sandys,  Ibid.  292. 

2.  Articles  are  considered  in  equity  as  the  heads  of  an  agreement,  and  con* 
strued  by  what  appears  to  have  been  the  intention  of  the  parties,  rather  than 
by  the  legal  effect  of  the  words.    1  B.  &  B.  89.  215, 

V.  S>t  ti^  con0mi(tioti  of  contractu  in  pattimlix  casretf* 

1.  Reference  to  a  deed  of  such  a  date,  there  being  two  of  the  same 

date. 
Construction  of  deeds :  Firsts  that  a  provision  for  payment  of  ''  the  just 
proportion  or  share*'  of  all  debts  owing  from  one  partner  jointly,  and  as  a 
partner,  referred  not  to  the  contribution  as  among  the  partners,  but  to  what 
with  reference  to  the  state  of  the  partnership  fund,  and  the  ability  of  the 
6ther  partners,  he  may  eventually  be  called  on  to  contribute  to  the  joint 
debts,  so  as  they  may  be  fully  paid  :  Secondly^  that  under  a  provision  for 
debts  of  various  descriptions,  no  preference  was  intended ;  which  must  be 
clearly  shewn :  otherwise  the  court  favours  e^ual  payment :  Thirdly^  a  re- 
ference to  a  deed  of  a  specified  date,  there  bemg  two  of  the  same  date,  one 
executed  at  that  time,  the  other  subsequently^  was,  in  the  absence  of  poaitive 
evidence,  and  aided  by  circumstances,  applied  to  the  former.  Wadeson  v. 
Richardson,  1  Ves.  &  Beam.  103. 

2.  What  a  provision  within  a  contract  for  an  annuity,  until  provided  for. 

A  grandfather  in  consideration  of  a  bond  from  the  father  to  grant  him  aa 
annuity  of  50^.  during  his  life,  enters  into  a  counter  bond  with  the  father," 
conditioned  for  payment  to  the  son  of  a  like  annuity  in  case  he  was  not  suf- 
ficiently provided  for  during  the  life  of  the  grandfather,  exclusive  of  any 
allowance  from  his  father.  The  son  obtains  through  some  other  interest,  a 
place  in  the  ordnance  office,  with  a  salary  exceeding  the  amount  of  the  an- 
nuity. Held,  that  tliis  was  not  a  sufficient  provision  within  the  meaning  of 
the  bond,  being  an  office  only  during  pleasure,  whereas  the  provision  in  tlte 
contemplation  of  the  parties  must  have  been  one  of  a  permanent  nature. 
Pech4  V.  Smith,  3  Mer.  312. 

3.  Letters  respecting  a  marriage  portion. 

Construction  of  a  letter ;  as  not  amounting  to  an  absolute  agreement  to 
give  a  marriage  portion.  Another  letter,  subsequent  to  the  marriage,  autho- 
rising the  husbimd  to  draw  for  interest,  due  on  a  bond,  which  was  never 

executed. 
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executed,  could  not  prevail  as  evidence  of  a  promise ;  vrhich,  if  subsequent 
to  the  marriage,  was  void,  as  nudum  pactum  ;  and  a  previous  promise  not 
being  shewn ;  if  that,  by  parol,  with  a  written  recognition  after  ttie  marriage 
bj  writing,  would  do,  within  the  statute  of  frauds*  Randall  v.  Morgan, 
12  Ves.  67. 

4.  A  contract  for  payment  of  partnership  debts* 
Vide  1  Ves.  &  Beam.  lOS. 

5.  Contract  by  the  continuing  to  the  retiring  partner  for  an  annuity 

until  dispossessed  of  the  premises. 

Agreement  on  dissolution  of  partnership,  that  the  continuing  partner 
ihall,  in  consideration  'of  an  assignment  to  him  of  the  partnership  property, 
including  a  lease  of  the  premises  on  which  the  business  was  carried  on,  se- 
cure to  the  retiring  partner  the  payment  of  an  annuity,  by  bond  condi- 
tioiied  to  be  void,  on  payment  of  tne  annuity,  *'  or  in  case  he  should  at  any 
time  after  the  expiration  of  the  then  existing  lease,  be  dispossessed  of  and 
conpelled  to  quit  the  premises,  without  any  collusion,  contrivance,  act,  or 
de&ult  of  his  own."  Ine  continuing  partner  obtains  a  renewal  of  the  lease, 
ind  afterwards  becomes  bankrupt ;  and  the  renewed  lease  passes  under  the 
ttBgrnnent  of  his  estate.  This  is  not  such  an  eviction  or  dispossession  as 
wai  contemplated  by  the  i^reement,  in  the  event  of  which  the  annuity  was 
to  cease.    Holyhmd  v.  De  Mendez,  S  Men  184. 

6.  Reference  of  expences. 

Construction  of  a  contract ;  that  a  reference  of  the  expences  was  con- 
fined to  the  expence  of  the  conveyance :  but  the  evidence  of  the  attorney 
v»  admitted  for  the  defendant,  to  prove  the  intention  of  both  parties,  ac- 
cording to  verbal  instances,  that  the  plaintiff,  the  purchaser,  should  also  pay 
the  expence  of  making  out  the  defendant's  title..  Ramsbottom  v.  Gosaeo, 
1  Ves.  &  Beam.  165. 

7.  A  transfer  of  stock  as  a  security :  held  a  sale. 

Stock  transferred  as  a  security  for  a  floating  balance,  and  under  an  agree- 
BKDt  to  continue  it  transferred  and  re-transferred  by  the  creditor  by  way  of 
ioan:  held  a  sale.    Ex  parte  Denison,  3  Yes.  552^ 

VL  jgDf  tge  {Specific  {ircformantr  of  cdtttracisi* 

1 .  Origin,  and  grounds  of  the  jurisdiction. 

1.  Origm  of  the  jurisdiction  to  grant  a  specific  performance.    IS  Ves.  228; 

2.  Origin  and  progress  of  the  eouitable  jurisdiction  to  enforce  the  specific 
perfonnance  of  agreements.     IS  Ves.  76. 

S.  Principle  of  specific  performance,  that  the  legal  remedy  is  inadequate 
or  defective.    8  Ves.  16S. 

i.  Principle  of  specific  performance,  that  the  contract  may  be  performed 
in  sobatance ;  though  the  terms  are  not  strictly  complied  with ;  so  as  to  give 
the  ri^t  at  law.    IS  Ves.  289. 

5.  The  origin  of  decrees  for  specific  execution  is,  that  damages  at  law 
vould  not  put  the  plaintiff  in  a  situation  as  beneficial  to  him  as  if  the  agree- 
aMQt  were  specifically  performed.    2  Sch.  &  Lef.  55S. 

6.  Nor,  where  it  is  doubtful  whether  the  party  meant  to  contract  to  the 
extent  that  he  is  sought  to  be  charged.    2  Sch.  &  Lef.  55S. 

7*  AUier^  semUe*  If  the  instrument  would  be  merely  nugatory,  unless  it 
were  held  to  give  what  was  contended  for.    2  Sch.  &  Lef.  557. 

'  2.  Analogies  connected  with  this  subject. 

Uatinction  between  carrying  an  i^eement  into  execution  and  disturbing 
it  vhen  executed :  also  as  to  decreeing  it  to  be  delivered  up,  or  leaving  the 
P«ty  to  make  the  most  of  it  at  law.    16  Ves.  86. 

VIL  Jtt 
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VII.  Bin  toj^dt  tmn  a  9vni&€  performance  toW  te  feemefe^ 

1.  When  of  course. 

Specific  perfomiance  of  a  contract  by  a  competent  party,  and  its  nature 
and  circumstances  unobjectionablci  as  much  of  course  as  damages  at  Isir. 
9  Ves.  608. 

2.  The  discretion  of  courts  of  equity  is  subservient  to  established  prin- 
ciples. 

The  discretion  of  the  court  in  granting  or  refusing  a  specific  executioD» 
is  regulated  by  eitablisbed  principks.    Rerell  v.  Husseyt  2  B«  &  B.  288. 

3.  The  rule  upon  the  subject, 

1,  Rule  as  to  enforcing  agreements.    4  Yes.  849. 

2.  Specific  execution  of  a^eements  decreed,  where  damages  would  not 
answer  the  intention  in  makmgthe  contract,  and  a  specific  performaaoe  is 
therefore  essential  to  justice.    Davis  v.  Hone,  2  Sch.  &  Lef.  341. 

S.  But  equity  will  no^  decree  q>ecific  performance  of  a  covenant,  where, 
from  circumstances,  it  has  become  uncodscientious  strictly  to  enforce  per- 
formance of  it.    2  Sch.  &  Lef«  S41  • 

4.  But  on  the  terms  of  plaintiff's  submitting  to  a  conscientious  modifi- 
cation of  the  covenant,  equity  will  grant  ^>ecific  performance  subject  to  such 
modification :  especially  where  the  conduct  of  botii  parties  for  a  sreat  length 
of  time,  has  caused  the  covenant  so  to  be  acted  upon,  aft  to  make  it  uncon- 
^cioQiible  to  refuse  a  specific  performanee.    2  Sch.  &  Left  348. 

4*  The  contract  must  be  complete. 

1.  Equity  has  jurisdiction  to  compel  the  specific  performance  of  a  compleie 
contract,  -but  cannot  supply  any  tenp  not  agreed  upon.  Lord  Ormond  v. 
Anderson,  2  B.  &  B.  369, 

2.  Decrees  founded  upon  letters,  not  intended  at  the  time  to  be  a  com* 
plete  final  agreement.   9  Ves«  355. 

3.  No  specific  performance  of  an  agreement  by  letters,  unless  upon  a  fair 
interpretation  concluded ;  if  doubtful,  whether  more  than  treaty,  to  be  left  to 
law.     11  Ves.  591. 

4.  In  order  to  form  a  contract  by  letter,  of  which  the  court  will  decree  a 
specific  performance,  nothing  more  is  necessary  than  that  the  amount  and 
nature  or  the  consideration  to  be  paid  on  one  side,  and  received  on  the 
other,  should  be  ascertained,  togetner  with  a  reasonable  description  of  the 
subject  matter  of  the  contract.  It  is  the  clearly  established  doctrine^  that 
the  court  will  carry  into  execution  an  agreement  so  constituted.  It  is  npt 
necessary  to  be  satisfied  that  the  parties  actually  meant  the  same  thing,  pco* 
vided  a  clear  assent  be  given  to  a  certain  propositicm  arising  de  facto  ou^  of 
the  terms  of  the  correspondence.    Kennedy  v,  Lee,  3  Mer«  441. 

5.  The  case  niust  be  dear  of  doubt. 

To  obtain  a  specific  performance,  the  case  should  be  clear  of  doubt. 
Flood  V.  Finlay,  2  B.  &  B.  16. 

6.  The  case  must  be  clear  of  suspicion. 

Unless  it  appear,  that  the  party  seeking  a  specific  execution  of  an  agree- 
ment, has  acted  not  only  fairly,  but  b  a  manner  clear  of  all  suspicion,  equity 
will  not  interfere.    O'Rourke  v,  Percival,  2  B.  &  B.  62. 

7.  In  relation  to  unreasonableness. 

< 

1.  If  a  person  contracts  to  do  a  thing  which  he  may  do  himself  or  haa 
the  means  of  compellins  others  to  do,  equity  will  compel  him  to  do  it,  unlesa 
it  be  highly  unreasonable,  in  which  case  the  other  party  shall  not  be  held  to 
the  contract,    Costigan  v.  Hastier,  2  Sch.  k  Lef.  166. 

2.  If 
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S.  If  in  that  case  the  ol^er  party  ref^itea  to  give  up  the  contract,  equity 
wiQ  not  enforce  a  specific  execution,  but  leave  him  to  recover  damages  a^ 
Itir.    2  Sch.  &  Lef.  166. 

8*  In  relation  to  inconvenience. 

••  •  . 

On  the  question  of  executing  an  agreement,  hardship,  canqot  be  regarded^ 
uaku  it  amounts  to  a  degree  of  inconvenience  and  absurdity,  so  great  as  to^ 
iftni  judidal  proof  that  such  could  not  be  the  meaning  of  ^  parties. 
Prebble  V.  Boghurst,  Swanst.S29. 

9.  }n  reladoi^  to  voluntary  contracts. 

1.  Distinction  as  to  volunteers :  The  asldstaiice  of  the  court  paimo|  be  haii 
witbout  coDsideralion  to  constitute  a  party  cestui  que  trust  j  as,  upoq  a  volun- 
ttfj  covenant  to  Unwmfer  stock,  Ac.  But  if  the  le^  conveyance  is  actuallv 
mide,  constituting  the  relation  of  trustee  and  cestui  que  trusty  as  if  the  stodc 
i>  actuaOy  teaosferred,  &p»  though  without  consideratiim,  the  equitable  in- 
toot  will  be  ^forced.    Ellison  v.  Ellison,  6  Ves.  656. 

1  IKsdnction  betweai  a  mere  voluntary  promise,  nt^um  pactum,  that 
will  not  m^St^yin  ^u  actiou  and  a  promise,  upon  the  faith  of  wnich  another 
doei  some  act ;  as  entering  into  engagements,  or  paying  mnney ;  formHig  a 
ccBBderatioD,  that  will  support  an  action ;  and  therefore  establish  a  ikb| 

Crosbie  v.  SI'Doual,  13  Ves.  148. 


10.  In  relation  to  adequacy  of  consideration. 

1.  Mere  difierence  in  value,  though  considerable,  not  of  itself  a  sufficient 
gmond  for  refusing  a  specific  performance.    8  Ves.  517. . 

1  badeqaaGy  of  price,  unless  amounting  in  itself  to  conclusive  and  de* 
oahre  evidence  of  fn^ud,  is  not  in  itself  a  sufficient  ground  for  refusing  a 
ipecific  performance.    9  Ves.  246. 

S.  Csntract  executed,  though  the  consideration  was  inadeouate;  not 
asKHmting  to  fraud ;  but  without  costs.    Burrowes  v.  Lock,  10  Ves.  470. 

4.  An  undertaking  contained  in  a  letter  from  A.  devisee  of  a  real  estate, 
to  B^a  l^atee,  to  pay  interest  upon  her  legacy,  which  was  charged  upon 
^  estate,  according  to  the  rate  fixed  by  an  order  of  court,  provided  B. 
vBiiU  join  in  a  sale ;  hdd  to  be  upon  sufficient  consideration,  it  appearing 
tht  several  expensive  suits,  in  wnich  A.  was  engaged,  would  thereby  be 
tgrnhsted,  and  the  estate  bettered ;  and  such  undertaking  not  being  waived, 
bj  DO  notice  having  been  ^ken  of  it  in  a  subsequent  agreement  to  sell,  a 
fedfic  peiformaace  was  decreed.    Griffith  v.  Sheffield,  1  Eden,  73. 

5.  The  court  will  support  contracts  entered  into  to  j^reserve  the  peace  of 
Ulies;  and,  therefore,  where  a  son  upon  his  marriage  joined  with  bia 
&dier  in  re-«»ttling  the  estate,  and  by  a  memorandum  executed  at  the  same 
tisie,^  agreed  to  secure  50tf.  to  each  of  his  sisters ;  held,  that  there  was. 
^^~      coosideration  for  die  court  to  decree  a  spedfic  p^ormance  of  Uiis. 

;  an  attempt  to  shew  that  it  bad  been  obtained  by  an  undue  ex* 
of  parental  mfiuence   having  fisiiled.     Wycherley  v,  Wycherley, 
2£dcD,175. 

11.  In  relation  to  the  want  of  interest 

1.  direction  to  the  execution  of  an  agreement  for  want  of  interest  cannot 
jnnSt  m  an  early  stage  of  the  suit;  as  the  interest  may  be  acquired. 
UVes.412. 

2.  Where  a  person  contracts  to  grant  a  certain  interest,  which  it  after- 
virds  appears  ne  cannot  carry  into  execution  to  the  extent  agreed  on,  yet 
^  grant  dball  be  available  as  far  as  his  interest  will  .permit.  O'Rourke  v. 
PoDval,  SB.ftB.64. 

12.  In 
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12.  In  relation  to  mutual  signature. 

Whether  the  court  will  perform  a  contract,  siened  by  one  party,  not  by 
the  other,  and  nothing  done  upon  it,  gtuere.  11  Yes.  592. 

IS.  In  relation  to  lapse  of  time. 

1.  The  time  at  which  a  contract  is  to  be  performed,  is  not  essential  in 
eouity,  as  at  law.  The  relief  against  the  lapse  of  time  is  in  the  discretion 
ot  the  dourt  upon  the  circumstances;  as  if  the  contfact  is  abandoned. 
Radcliffe  v.  Warrington,  12  Ves.  326. 

2.  Lapse  of  time,  if  not  an  essential  object  of  a  contract,  is  no  objection 
to  a  spiecific  perfbrmance.  Injunction  upon  that,  combined,  with  other 
circumstances.    Heame  ▼.  Tenant,  13  Ves.  287. 

3.  When  time  is  not  of  the  substance  of  a  contract,  a  specific  performance^ 
will  be  decreed,  though  the  period  for  its  completion  have  elapsed.  Jessop 
V.  King,  2  B.  &  B.  94. 

4.  The  dme  for  performance  of  a  contract  b  material.    5  Ves.  736* 

5.  Time,  with  reference  to  the  performance  of  a  contract,  not  immatenal. 
13  Ves.  228. 

6.  Time,  as  of  the  essence  of  the  contract,  waived  by  a  protracted  treaty. 
Woodv.  Bemal,  19  Ves.  220. 

7*  Time,  where  b^  the  terms  of  an  auction,  the  sale  is  to  be  completed  by 
a  certain  day ;  yet,  if  neither  party  takes  any  step  to  quicken  the  other,  the 
time  is  waived,  and  equity  will  interfere  to  prevent  the  purchaser  from  taking 
advantage  of  it  at  law,    Jones  v.  Price,  3  Anst.  924. 

14.  In  relation  to  deviation. 

.    1.  Small  deviations  from  a  plan  agreed  upon  for  building  not  material ; 
otherwise,  if  obstinate  or  corrupt.    Craven  v.  Tickell,  1  Ves.  60. 

2.  Small  mistakes  or  inaccuracies  in  a  contract  are  the  subject  of  com- 
pensation ;  but  that  has  been  extended  to  a  great  length.     10  Yes.  306« 

3.  Compensation  for  deviations  from  an  agreement.    14  Ves.  413. 

4«  Specific  performance  upon  the  prmciple  of  compensation  and  indem- 
nity :  not  if  the  effect  is  a  substantial  deviation  from  the  contract.  Halsey  v. 
Grant,  13  Ves.  73. 

5.  Specific  performance  upon  the  principle  of  compensation  and  indem- 
nity :  tbe  effect  not  being  a  substantial  deviation  from  the  contract,  vHom- 
blow  V.  Shirley,  13  Ves.  81. 

15.  In  relation  to  compensation. 

The  doctrine  of  compen^don  has  been  carried  too  far.  It  is  not  to 
prevail,  unless  the  party  will  substantially  have  that  for  which  he  contracted. 
13  Ves.  228. 

16.  In  relation  to  the  statute  of  frauds. 

Specific  performance  of  a  parol  agreement  as  to  land :  the  effect  of  a 
famuy  compromise  of  doubtful  rights ;  with  part-perfiormance  by  possession, 
and  improvements ;  and  asquiescence  near  19  vears :  a  third  person  being 
permitted  to  act  upon  his  conception  of  the  rights,  not  questioned  at  tbe 
time  by  the  defendant,  who  cannot  object  that  he  acquiesced  nnder  expect- 
ations firom  that  person,  which  were  in  part  disappointed.  Stockley  v. 
Stockley,  1  Ves.  &  Beam.  23. 

17.  In  relation  to  parol  variation. 

1.  Specific  performance  of  a  written  agreement  with  a  variation  by  writ- 
ing; not  with  a  variation  by  parol..  7  Ves.  133. 

.  2.  Specific  performance  ot  an  agreement  in  writing  for  a  lease  for  sixty 
years,  refused  upon  parol  evidence  of  an  alteration,  stipulated  for  at  the  same 
time ;  and  upon  the  faith  of  which  the  party  executed.    Distinction  between 

16  .   the 
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the  cue  of  a  defendant  refusing,  and  a  plaintiff  seeking,  the  execution  of 
an  igreeawnt  under  such  circumstances.    Clarke  v.  Grant,  14  Ves.  519. 

3.  Though  a  parol  waiTer  of  a  written  contract,  amounting  to  a  complete 
abuBdooment,  and  clearly  proved,  would  bar  a  specific  performance,  or  even 
pirol  Tiriation,  so  acted  upon,  that  the  original  agreement  could  no  longer 
be  enforced  without  injury  to  one  party ;  variations  verbally  agreed  upon, 
ire  not  sufficient  to  prevent  the  execution  of  a  written  agreement;  the 
tituation  of  the  parties  in  all  other  respects  remaining  the  same.  In  this 
oiedie  variadoDS  were  all  for  the  advantage  of  the  defendant,  by  gratuitous 
covenants  of  the  plaintiff.    Price  v.  Dyer,  17  Ves.  jun.  356. 

4w  C  being  about  jto  marry,  applied  to  A.  his  landlord,  and  requested  him 
tocfange  a  cestui  ^ue  vie  in  his  lease,  by  inserting,  in  place  of  an  old  lifcj 
the  name  of  his  mtended  wife ;  which  A,  by  letter  promised  to  do ;  and 
Q|iQn  the  fiuth  of  such  promise  the  marriaee  was  had,  and  the  demised  pre- 
niiei  settled  upon  the  wife.  Upon  a  bul  by  the  wife  (C.  being  dead),  it 
wai  held,  that  she  would  have  been  entitled  to  a  specific  execution  against 
A.:  sod  the  estate  of  A.  having  been  sold  to  O.,  who  was  deemed  undef  the 
drcomitances  to  have  had  notice  of  the  agreement,  he.  was  decreed  specifi- 
ca&j  to  perform  it.    Crofton  t.  Ormsby,  2  Sch.  &  Let  183. 


18.  Of  decreeing  a  specific  performance  through  the  medium  of  a 

difierent  interest 

Contract  by  trustees  under  a  power  of  sale,  though  by  subsequent  events 
it  cannot  be  executed  by  the  power,  shall  be  made  good  in  equity  by  the 
eiects  of  the  interest  acquired  in  the  estate  bound  by  the  contract. 
10  Ves.  915. 

19.  In  rehition  to  after  events. 

1.  Subsequent  events  will  not  in  equity  vary  a  contract  fairly  entered  into. 
Revdl  V.  Uussey,  2  B.  &  B.  287. 
1  Vide2S.&L.$41.S46. 

20.  In  relation  to  subsequent  incapacity  firom  bodily  infirmity. 

A  bill  for  specific  performance  of  an  agreement  for  a  lease  from  plaintiff 
to  defiendants,  A.  and  B.    B.  had  become  incapable  of  doing  any  act  in  con- 
lequence  of  a  paralytic  stroke.    Ordered,  that  A.  should  execute  the 
coonteipart,  and  also  B.  when  he  should  be  capable  of  doing  so.    Pegge  t. 
%nner,  1  Cox,  23.      ' 

2fl.  After  the  failure  of  a  suit  at  law. 

A  bin  for  a  specific  performance  of  an  agreement,  after  an  action  at  law 
kad  fiyled,  not  multifanous.    M'Namara  v.  Arthur,  2  B.  &  B.  353. 

22.  In  relation  to  the  case  where  the  legal  remedy  has  been  lost 

through  default. 

Eqm^  win  decree  specific  performance,  where  it  is  conscientious  that 
^  agreenoent  riiould  be  performed,  though  the  party  seeking  performance  ^ 
Iw  lost  his  remedy  at  law  by  his  own  default.    2  Sch.  &  Lef.  347. 

23.  In  relation  to  contracts  embodied  in  awards. 

1.  If  the  terms  of  an  agreement  are  to  be  ascertained  by  an  award,  being 
fo  ascertainedy  it  shaU  be  spedficallj  performed,  if  any  thing  is  to  be  done 
IB  specie ;  conveyances.  Sec ;  not,  if  the  acts  done  towards  executing  it  by 
tt  award,  are  not  valid  at  law,  as  to  the  time,  manner,  or  other  circum- 
itnoes;  ludeM  there  has  been  acquiescence  notwithstanding  the  variation  of 
drcomotances,  or  part-performance.    17  Ves.  jun.  241. 

2.  In  enforcing  the  performance  of  an  agreement  embodied  in  an  award, 
the  Goart  procreds  on  peculiar  principles.    Wood  v.  GriflSth,  Swanst.  5S. 

24.  Building 
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^4.  Building  contracts. 

Specific  perfomaAce  of  an  agreement  to  build  may  be  decreed,  if  suffi- 
tiently  certain ;  but  a  general  covenant  to  lay  out  a  certain  sum  in  a  build- 
fng  of  a  certain  value,  cannot  be  so  executed*    Mosely  v.  Virgin,  3  Yes.  184. 

iZ5.  Contracts  to  jpurchase  debts. 

1.  Specific  Performance  decreed  of  a  contract  for  the  purchase  of  a  debt 
Wright  V.  Bell,  1  Dan.  95* 

.    2.  W;,  landlord  to  P.,  having  the  power  to  didtrain  for  i^nt  ih  airear,  and 
having  actually  distrained  for  part,  and  being  a  creditdr  of  P.  fisr  monc^ 
fent,  as  well  as  for  rent  in  arrear,  upon  P/s  representing  tb  him,  that  he  is 
ialso  indebted  to  G.  to  the  amount  of  about  9001.  far  which  he  is  in  fiear  of 
arrest,  and  about  to  leave  the  country,  undertakes  that,  if  P.  will  give  up  td 
him  the  fkrm,  and  execute  an. assignment  of  all  his  property,  he  will  pay 
G.'s  debt  in  the  first  instance,  out  of  the  proceeds^  and  apply  the  residue 
•  in  satisfaction  of  his  oivn  demand,  and  pay  the  sui^lus  (if  any)  to  P.»  who 
executes  a  bill  of  sale  to  W.  accordingly,  on  the  faith  of  such  underttiking. 
Upon  the  bill  of  G.  and  P.  this  agreement  was  enforced  against  W.  to  the 
extent  of  900/.,  the  alleged  amount  of  G.'s  debt,  but  no  farther;  the  actual 
debt  having  proved  to  exceed  thai  amount ;  and  not  prevented  from  having 
effect,  either  by  the  circumstance  thatP/sproperty  feu  short  of  the  estimated 
amount,  or  of  P.'s  being  at  the  time  indebted  to  other  persons  besides  G. 
and  W.,   which  formed  no  part  of  the  consideration  for  the  agreement* 
i^though  noticed  in  W.'s  undertaking  as  having  been  represented  otherwise. 
The  engagement  to  pay  G.  in  the  first  instance,  not  being  made  directly  to 
G«,  but  tnrough  the  medium  of  P.,  by  whom  also  the  consideration  was 
furnished,  P.  held  in  a  court  of  equity,  to  be  a  trustee  for  G.    But  qutBtCt  if 
the  plaintift  could  recover  at  law  upon  such  an  agreement.     Gregory  t. 
Williauis»  S  Mer.  582. 

26.  Contracts  to  appropriate  die  produce  of  real  estates. 

A  covenant  to  appropriate  one-third  of  the  produce  of  real  estates  to 
Iraise  a  sum  of  money,  is  not  a  mere  personal  contract,  suable  at  lair,  but 
creates  a  lien  upon  the  land,  and  the  covenantees  have  a  right  to  have  it 
specifically  performed.    Legard v. Hodges,  SB. C.C.5S1. 

27.  Articles  of  separation. 

Specific  performance  decreed  of  articles  of  separation  iii  a  suit  by  the 
Mfe,  thougti  the  husband  offered  by  answer,  to  receive  he^  back  again. 
Guth  V.  Guthy  3  C.  C  C.  614.    See  tit.  Barom  &  Fxme. 

VIII.  Ji^n^cc^MmtOz^tiitttiS^ 

I.  Jurisdiction  of  courts  of  equity  to  modify  contracts. 

li  Courts  of  equity  have  no  power  to  alter  the  contracts  of  parties,  From 
an  eventual  change  not  contemplated  at  the  time.  Revell  v.  Hussey,  2  B. 
ft  B.  288. 

2.  Specific  perfonnance  cannot  be  decreed  of  an  agreement  with  a  wari* 
adon  nuuie  in  it  by  the  court.    Jordan  v.  Sawkins,  4  B.  C.  C.  477- 

3.  The  court  has  modified  particular,  subordinate,  parts  of  an  agreement  ^ 
but  the  cases  of  that  sort  have  gone  too  far ;  and  are  not  to  be  extended. 
14  Ves.  407. 

2.  In  rdation4x>a  stipulated  mode  frf"  ececulkm* 

The  mode  agreed  on  to  carnr  a  contract  imto  eflfect  Is  as  niudi  bhidia^  <xi 
the  parties,  as  the  contract  itself.  Therefore  wfaei^  a  lessor  agraeS  te 
demise  fi»r  a  longer  term  than  he  was  possessed  of,  and- to  cany  it  Into 
^fiSscty  he  covenanted  that  he  would  endeavour  to  procure  such  renewals^  aa 
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wwU  enable  him  to  renew  for  the  full  term  agreed  on,  the  lessee  paying  a 
proportion  of  the  renewal  fine ;  an  agreement  was  implied,  that  lessee  would 
tde  such  renewal,  tliough  no  express  covenant  by  him  for  that  purpose. 
Lord  Fhwkfort  ▼.  Thorpe,  2  B.  ft  B.  372.  —  The  lessor  having  renewea,  has 
t  right  td  call  upon  lessee  to  declare  whether  he  will  renew  or  not.  But 
wlimer  the  lessee,  by  refusing  to  renew  as  often  as  the  lessor  renewed,  for- 
feited all  benefit  of  renewal,  jutere.  Lord  Frankfort  v.  Thorpe,  2  B.  & 
B.57S. 

3^  In  I'datidn  to  a  fiulure  in  proof. 

Where  the  ternis  of  a  contract,  sought  to  be  darried  into  executiori,  are 
not,  on  the  hearing  of  the  cause,  siuSciently  proved,  a  reference  or  an 
ane  will  not  be  directed  to  ascertain  them.  Savage  v.  Carroll,  1  Ball  & 
Bemy,  265. 

4.  In  rdation  td  a  tariance  in  proof. 

1.  Defendant  to  a  bill  for  specific  performance,  proving  an  agr^ment 
ttrent  firom  thai  insisted  on  by  the  plaintiff,  may  have  a  decree  upon  his 
insver,  submitting  to  perform.  A  cross  bill  therefore,  though  formerly  the 
coorie,  bemg  unnecessaiy,  would  be  dismissed  with  Costs.  Fife  v.  Clayton, 
13  Vek  546. 

2.  Tliough  a  defendant  to  a  bill  for  specific  performance  of  a  contract,  may 
hare  a  decree  for  performance  according  to  his  construction,  if  adopted  by 
the  court,  without  a  cross  bill,  the  decision  being,  not  according  to  his  con-' 
AnictioD,  bat  oidy  thfit  he  had  contracted  un&r  a  mistake,  created  by  the 
pUalii^  the  bill  was  merely  dismissed.    Higginson  v.  Clowes,  15  Yes.  516. 

5.  In  rdadon  to  the  decision  of  questions  respecting  time. 

On  a  bin  for  specific  performance,  the  questions  whether  time  was  origi- 
ttD]f  of  the  essence  of  tne  contract,  and  whether  being  so,  the  defendimt 
bai  done  any  act  whereby  he  has  waived  it  as  a  ground  of  objection  to  the 
pofonnance,  are  questions  depending  on  evidence,  and  not  to  be  decided 
eioept  c^on  the  hearing.    Levy  v.  Lindo,  S  Mer.  81. 

&  By  supplying  legal  formalities  in  the  securities  of  the  opposite 

party. 

Wheie  the  plaintiff  had  received  a  promissory  note  without  a  stamp,  the 
court  directed  the  proper  note  to  be  made  according  to  the  agreement,  be- 
&rt  the  defendant  should  have  execution  of  the  other  parts  ofthe  contract. 
Aylet  V.  Bennet,  1  An8t.45. 

7.  Of  the  plaintiff's  right  to  damages  for  non-perfonnanca» 

!•  Fhuntiff  in  a  bill  for  specific  performance  of  a  contractf  is  not  entitled, 
poeraUy,  to  satisfiu^tidn  1^  way  of  damages,  for  the  non-performance,,  to 
be  ascertained  1^  an  issue,  or  a  reference  to  the  master.  Distinction  as  to 
tbecase  of  comj^nsation ;  as  for  a  part  subject  to  tithes,  though  represented 
« tithe  free;  giving  the  purchaser,  if  he  chooses  to  tidce  the  purchase,  a 
^gbt  to  compensation,  but  not  to  compel  the  vendor  to  purchase  the  tithes. 
Toddv.  Gee,  17  Ves.  jun.,  273. 

2.  On  a  bOl  for  a  specific  performance  of  an  agreement  for  the  sale  of  a 
IvNMe,  the  plaintiff  made  out  his  case ;  but  it  appeared  that  the  defendant 
Ul  actoafly  sold  the  house  to  another  person  for  a  valuable  consideration, 
and  indiout  notice*  The  court  durected  the  master  to  inquire  what  damages 
the  pUntiff  had  sustained  by  Ae  non-performance  of  the  agreement ;  and 
tte  isdi  danmges,  together  with  the  costs  of  the  suit,  should  be  paid  by 
**»hat.    Denton  v.  Stewart,  1  Cox,  258. 

8.  Ii)tihe  case  of  a  purdrase  of  insolvent  ddbtor's  interest  in  fiinds. 

^kfisre  the  court  will  decree  a  specific  performance  of  a^purchase  of  an 

insolvent 
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ituoWent  debtor's  interest  in  funds,  it  will  inquire  into  the  value.    CoUett  w* 
Wollaston,  3  B.  C.  C.  VIS. 

IX.  $n  \x^%at  ca0r0  a  specific  {lerformance  toill  be  xtfmtp. 

1.  The  court  will  not  execute  a  contract  because  it  would  not  set  it 

-    aside. 

1.  A  court  of  eouitj  will  exercise  its  discretion  in  eases  of  bills  for  spe*. 
cific  performance»  by  dismissing  them  (aad  with  costs),  idthough  the  same 
circumstances  would  not  induce  the  court  to  make  a  decree  to  cancel  the 
agreement  on  ^  bill  filed  for  that  purpose.     Davis  ▼•  Sjmonds,  1  Cox,  402. 

2.  The  court  is  not  bound  to  decree  a  specific  performance  in  every  case, 
where  it  will  not  set  aside  the  contract ;  nor  to  set  aside  every  contract,  that 
it  will  not  specifically  perform.  Under  circumstances  that  would  have 
amounted  to  a  breach  of  trust,  inadequacy  of  consideration,  arising  from 
sross  neeligence  of  the  agent,  and  a  want  of  due  authority,  the  bill  was 
dismissed;  though  the  plaintiff  was  unimpeached ;  without  prejudice  to  his 
remedy  at  law.    Mortlock  v.  Buller,  10  Yes.  292. 

2.  The  court  will  not  enforce  contracts  merely  to  harass. 

The  cou^  of  chancery  will  not  decree  contracts  to  be  carried  into  exe- 
cution merely  for  the  purpose  of  harassing  parties.  Smith  v.  Morris, 
Dick.  697. 

S.  Where  the  interests  of  thurd  persons  are  involved. 

The  interest  which  a  third  party  may  have  against  the  specific  performance 
of  a  contract,  may  preclude  the  execution  of  it,  as  •  between  trustee,  and 
cethU  que  trust ;  as,  where  an  insolvent  tenant  made  over  his  lease  to  another ; 
who  treated  for  a  renewal  under  a  secret  aigreement  in  trust  for  the  original 
tenant.  That  agreement  not  executed  against  the  landlord ;  and  the  prin- 
ciple, that  a  trustee  shall  derive  no  benefit  from  his  trust,  should  fail,  rather 
than  be  executed  against  a  third  party,  so  imposed  upon ;  though,  except 
for  that  interest^  it  would  have  been  executed  as  between  the  omer  parties. 
17  Ves.  jun.  SIS. 

4.  In  the  case  of  voluntary  contracts. 

1«  A  court  of  equity  will  not  carry  into  execution  a  voluntary  deed, 
without  either  vduabie  or  meritorious  consideration.  Colman  -v.  Sarel, 
3B.C.C.  12. 

2.  Where  deed  is  not  sufficient  to  pass  the  estate,  but  party  must  come 
into  equity,  court  never  executes  a  voluntary  agreement     1  Ves.  54<. 

5.  In  relation  to  mutuality* 

1.  The  want  of  mutuality  in  a  contract,  a  sufficient  ground  upon  which  to 
resist  a  specific  performance.    Howell  v.  George,  1  Mad.  12. 

2.  Where  notning  has  been  done  in  pursuance  of  an  agreement,  the  court 
ought  not  to  decree  a  specific  performance,  except  where  the  right  to  compel 
is  mutual.    Lawrenson  v.  Butleri  1  Sch.  &  Lef.  IS. 

6.  In  the  case  of  insufficiency. 

Where  a  mother,  who  was  tenant  for  life,  with  remainder  to  her  son  in  fee, 
who  was  under  age,  covenanted,  on  his  marriage,  that  they  would  settle, 
within  two  rears,  an  estate  on  the  heirs  male  of  the  marriage.  Bill  for  a 
specific  performance,  by  decreeing  a  strict  settlement,  dismissed.  And 
even  if  it  had  appeared  that  there  had  been  a  sufficient  covenant  for  that 
purpose,  a  great  length  of  time  having  ekpsed,  and  none  of  the  [Mutiea 
having  asserted  their  rights,  the  court  would  not  have  interfered.  *  Howonh 
V.  Deem,  I  Eden,  S51. 

I-  If 
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7*  In  the  case  of  uncertainty. 

1.  If  there  be  uncertainty  ta  to  the  terms  of  an  agreement,  it  cannot  be 
earned  into  execution,  even  though  reduced  to  writing.  Lindsay  y.  J^ynch. 
2Sch.&Lcf.7.  .        .  ^ 

2.  Equity  will  not  decree  a  ^ecific  execution  upon  a  contract,  the  terms 
of  which  are  uncertain  as  to  its  extent.    Harnett  ▼•  Yielding,  2  Sch.  &  Lef. 

S.  Therefore,  where  Y.,  tenant  for  life,  with  power  to  make  leases  for 
twenty-oDe  years  at  the  best  improved  rent,  made  a  lease  to  H.,  and  thereby 
corenanted  **  for  the  term  of  his  life,  to  renew  said  lease  to  H.,  his  executors, 
admbistrators,  and  assigns,  by  givinff  them  a  lease  for  twenty-one  years, 
when  applied  to  :**  H.  surrendered  the  lease  under  a  clause  empowering  him 
to  do  10 ;  afterwards,  upon  a  new  agreement,  Y.  indorsed  on  the  back  of  the 
old  lease,  "  I  promise  and  agree  to  perfect  a  fresh  lease  to  H.  at  any  time 
he  ihall  'demand  the  same,  at  Si*  a-year  less  than  the  within-mentioned  rent." 
h  being  uncertain  whether  the  agreement  was  for  more  than  one  term  of 
tventj-one  years,  and  an  fupreement  for  a  further  lease  (even  if  clear)  being 
in  fraud  of  the  power,  a  bill  for  a  renewal  of  the  lease  for  a  second  term  of 
twenty-one  years,  was  dismissed.    2  Sch.  &  Lef.  5^9. 

i.  Specific  performance  cannot  be  decreed  of  an  agreement  to  sell  at  a 
price  to  be  fixed  by  arbitrators  (already  appointed  to  settle  other  matters  in 
diipate  between  the  parties),  where  the  defendant  (the  rendor)  had  refused 
to  execute  the  arbitration  bond,  and  it  was  therefore  uncertain  that  any 
sward  would  ever  be  made.    Wilks  v.  Davis,  S  Mer.  507. 

5.  Specific  performance  of  an.  agreement  to  purchase  the  business  of, an 
attorney,  refused  upon  the  bill  of  die  vendor,  there  being  no  express  stipu- 
btions  oy  which  the  court  might  carry  it  into  effect,  on  his  part,  in  return 
for  the  defendant's  purchase-money ;  and  there  being  no  conditions  gene- 
lally  applicable  to  transactions  of  this  nature,  so  as  to  come  within  Uie 
deMi^tion  of  **  usual  clauses,"  to  be  inserted  in  an  instrument  to  be  drawn 
op  in  pursuance  of  the  agreement.    Boyon  v.  Farlow,  1  Mer*  459* 

6.  Quitre,  whether  such  an  agreement  is  void  at  law  upon  the  ground 
cither  of  morality  or  of  public  policy.    Ibid. 

7.  Qvirrf,  if  legally  a  valid  agreement,  whether  it  Is  of  such  a  nature  as 
it  capable  of  being  enforced  in  equity.    Ibid. 

8.  Specific  performance  of  mamage  articles  refused,  on  the  ground  of 
their  faneing  inconsistent,  uncertain,  and  unintelligible.  Franks  v.  Martin,. 
1  Eden,  S09. ;  5  Toml.  P.  C.  151. 

8.  In  the  case  of  legal  incompetency  to  execute. 

Equity  willjiot  decree  specific  execution  against  a  party  not  lawfully  com- 
petent to  execute  the  contract.    Harnett  v.  Yeilding,  2  Sch.  &,  Lef.  54^9. 

9.  Where  some  of  the  parties  are  married  women. 

1.  Though  a  person  may  agree  to  sell  ait  a  price  to  be  fixed  by  arbitra- 
tioQ,  and  me  award  can  be  impeached  only  upon  the  grounds  affecting  all 
awards,  as  fraud  or  gross  mistake,  yet,  upon  sudi  an  agreement,  where 
■oaie  of  the  persons  to  be  bound  were  married  women,  of  whom  also  one 
had  not  executed,  the  court  refused  a  specific  performance ;  and  dismissed 
the  bill,  leaving  the  plaintiff  io  law.    Emery  v.  Wase,  5  Yes.  846. 

S.  ^Upon  appeal,  Uie  decree  affirmed  upon  the  ground  that  the  evidence 
did  mn  prove  sa^^MStorily,  as  it  ought,  especially  in  the  case  of  married 
women,  that  the  viduation  was  made  with  due  attention  and  care.  Emery 
r.  WaK,  8  Yes.  505. 

10.  In  the  case  of  hnmorality. 

Bin  against  an  executrix  to  enfof^  a  parol  agreement  by  her  testator, 

vlieB  angle,  to  settle  an  annuity  upon  the  plaintiff,  a  married  woman,  sepa- 
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rated  from  her  htuband,  who  lived  with  the  testator;  general  demurrer 
allowed.    Matthews  ▼ ,  I  Mad*  558. 

)  1.  In  the  case  of  unreasonableness. 

When  the  contract  is  unreasonable  at  the  time  of  its  being  entered  intOi 
tt  win  not  be  enforced.    Revell  ▼•  Hussey^  2  B.  &  B.  287* 

12.  In  the  case  of  surprise. 

Agreement  no  specific  performance,  if  any  surprise,  making  it  not  fair  and 
honest  to  call  for  it ;  the  plaintiff  left  to  law.    10  Ves.  305. 

15.  In  the  case  of  suspicion. 

A  bill  for  specific  performance  of  an  agreement  for  a  lease,  signed  by  the 
grantor  only,  and  contrary  to  his  leasing  power,  of  which  the  plaintiff  had 
noticei  afterwards  amended ;  praying  an  execution  of  the  agreement  for  the 
life  of  the  grantor,  without  requiring  compensation  for  the  difference  of  in- 
terest, dismissed  s  the  case  prored  for  the  plaintil^  creating  doubts  and 
nicions  of  the  fiumess  of  the  transaction.  O'Rourke  v.  Perdval,  2B. 
58. 

14.  In  the  case  of  nusrepresentation. 

Misrepresentation,  though  in  a  sli^t  degree,  is  an  objection  to  a  specific 
performance.  Distinction  upon  a  bul  to  rescind  the  contract.  Cadman  v. 
Homer^  18  Ves.  jun.  10. 

15.  In  the  case  of  improper  influence. 

Kotwithstandiag  two  private  acts  of  parliament,  reducing  younger  chil- 
dren's portions  in  proportion  to  the  other  interests,  the  court  would  not  en- 
force an  agreement  entered  into  by  one  of  the  younger  children,  in  execution 
of  the  private  acts,  thereby  consenting  to  accept  a  stated  sum  on  satisfac- 
tion ;  such  agreement  being  inserted  bv  the  p]aintiff*s  solicitor  in  a  receipt 
firom  her,  on  paying  her  a  small  sum  of  money,  and  she  being  in  great  dis- 
tress and  endwrrassment  at  the  time.    Kemys  v.  Hansard,  Cooper,  125. 

16.  In  the  case  of  ignorance. 

A  deed,  executed  by  the  members  of  a  family  to  determine  their  interests 
under  the  will  and  partial  intestacy  of  an  ancestor,  not  enforced,  it  appearing 
mi  the  face  of  the  deed,  that  the  parties  did  not  understand  their  rights,  or 
the  nature  of  the  transaction,  and  that  the  heir  surrendered  an  unimpeach- 
able title  without  consideration,  and  evidence  being  given  of  his  gross  igno- 
rance, habitual  intoxication,  liability  or  imposition,  and  want  of  professional 
advice ;  in  the  absence  of  direct  proof  of  fraud  or  undue  influence,  and  after 
aa  acquiescence  of  firve  years.    Dunnage  v.  White,  Swanst.  187. 

17-  In  the  case  of  mistake. 

1.  Spedfic  perfomence  of  an  agreement  the  subject  of  discretion  :  re- 
fttsc^  UiereferOf  in  the  case  of  mistal^e,  though  no  firaud.    Mason  v.  Armi- 
tage,  IS  Yes^  25« 
.    3.  Specific  performance  refused  upon  mistake.    13  Ves.  135. 

S.*  Bill  by  a  husband  to  have  his  wife's  portion,  part  of  which  was  iaveated 
in  stock,  made  up  money,  on  the  ground,  eitlier  of  express  contract^  or 
representation,  upon  whicn  the  marriage  took  place,  dismissdl :  the  deacrip- 
Sion  by  the  artides,  though  generally  **  the  sum  of  400tf .,''  referring  to  Aat 
sumt  as  in  settlement;  and  the  representation  under  circunstancea  not 
amounting  to  a  wanranty ;  and  proceMing  upon  acoauaon  mistake*  Ainalie 
V.  Medlycott,  9  Yes.  IS. 

Id.  Frcnn  mateiial  oDDssibR. 

Where  amaterial  ingredient  in  the  terms  of  a  oonlraet  haa  been  oanifttedy 
.  equity  considering  it  as  only  restmg  in  treaty^  will  not  decree  a  speeifie  ene- 

oution. 
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cutioD.  Therefore  where  a  tenant  in  possession,  under  an  article  Impeached 
bj  his  landlord,  proposed  to  pay  an  increased  rent,  a  bill  by  the  landlord 
for  a  specific  execution  of  the  proposal,  was  dismissed ;  the  period  when  the 
increased  rent  should  commence  not  being  agreed  on.  Lord  Ormond  v. 
Anderson,  2  B.  &  B.  363. 

19.  In  thfe  case  of  delay  injurious  to  the  opposite  patty. 

When  the  object  of  one  of  the  contracting  parties  would  be  defeated  by 
^lay  in  the  execution  of  it ;  if  the  other  party  delay,  he  shall  not  aflerwar^ 
be  aJIowed  to  insist  on  performance.  Croflon  y.  Ormsby,  2  Sch.  &  Lef.  604>« 
So,  if  the  delay  were  injurious  to  one  of  the  parties.    Ibid. 

20.  In  die  case  of  laches. 

A  bill  for  a  specific  performance  of  an  agreement,  is  an  application  to 
the  discretion,  or  rather  to  the  extraordinary  jurisdiction  of  the  court, 
which  cannot  be  exercised  in  favor  of  persons,  who  have  slept  on  their  rights, 
or  have  acquiesced  for  a  long  time,  in  a  title  and  possession  adverse  to  their 
title.    1  Ball  &  Beatty,  69. 

21.  In  the  case  of  a  single  witness  contradicted  by  the  answer* 
Vide  1B.&B.  402. 

22.  Contract  to  refer  to  arbitration. 

Bill  for  specific  j>erfbrmance  of  on  agreement  to  refer  to  arbitration  does 
not  lie.    6Ves.  818. 

2S.  Contract  for  sale,  the  price  to  be  fixed  by  umpirage. 

Agreement  for  sale  according  to  the  valuation  of  two  persons,  one  chosen 
by  each  party,  or  of  an  umpire,  to  be  appointed  by  those  two  in  case  of  dis- 
agrcenieDt.  Bill  for  a  specific  performiimce,  praying  that  the  court  will  ap- 
point a  person  to  make  the  valuation,  or  otherwise  ascertain  it ;  dismissed. 
Mihies  V.  Gery,  14Ves.400. 

24.  In  the  case  "Where  the  m^ium  of  arbitration  has  failed  in  settling 

the  terms  of  a  (iomtract. 

No  iiBtance  where  the  medium  of  arbitration  for  settKng  the  terms  of  a 
contract  having  failed,  the  court  of  chancery  has  assumed  jurisdiction  to 
detemime,  that  there  is  a  contract,  though  not  at  law,  in  equity ;  which, 
though  the  parties  never  agreed  to  it,  shall  be  specifically  executed.  17  Ves« 
Jan.  243. 

25.  Building  contracts. 

A  bill  will  not  lie  to  compel  the  performance  of  an  agreement  to  build  a 
house;  but  it  will  to  coknpel  a  conveyance  of  land,  because  there  h  ft  thing 
certain  to  be  conveyed.    Errittgton  v.  Aynsley,  Dick.  69^. 

26.  Contracts  in  husbandry. 

1.  Demurrer  to  a  bill  bv  a  landlord  for  a  specific  performance  of  covenants, 
contained  in  a  lease  which  had  expired,  to  repair  hedges  and  mansionhouse, 
sod  also  for  an  account  of  loppmgs  and  dung,  cut  or  removed  by  the 
te&ant,  allowed.  ComnloA  dov^Aknts  in  husbandry  not  being  the  subject  of 
equitable  jurisdiction.    Rayner  v.  Stone,  2  Eden,  128. 

2.  No  specific  performance  of  a  covenant  to  r^air.     16  Ves.  ,405. 

3.  Specific  pmbrmtaice  of  a  covenant  to  m^ke  good  a  gravel  pit,  refused. 
Flint  v.  Brandon.  8  Ves.  159. 

27.  A  contract  ror  a  present  ie^e  by  6ne  6ut  of  possession. 

A  ooatractfor  a  picesent  demise  5y  a  person  out  of  possession,  not  en« 
breed  in  equity.  Tlierefore  a  lessee,  apprized  at  the  time  of  the  demise, 
that  lessor  had  no  means  of  putting  him  in  possession,  except  by  a  suit,  not 
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asnsted  in  equity  to  obtain  th6  posaession,  the  transactioB  being  considered 
as  a  dealing  for  a  suit  in  equity,  and  from  the  situation  of  the  property,  the 
full  value  could  not  be  obtained.    Bayly  v*  Tyrrell,  2  B.  &  B.  358; 

28.  A  contract  for  a  mortgage,  under  the  drcumstances. 

Bill  for  specific  performance  of  an  alleged  agreement  for  a  mortgagee  en- 
tered into  by  the  detendant's  testator,  for  securing  money  advanced  to  him  on 
the  faith  of  -such  agreement  (and  other  debts) ;  sembte^  not  maintain- 
able under  the  circumstances  stated  in  the  case.  Jackson  t.  Radford, 
4  Price,  274. 

29.  A  contract  for  a  partnership  dissoluble  immediately. 

No  specific  execution  of  an  agreement  for  a  partnership  which  might  be 
dissolved  immediately  afterwards.    Hercy  v.  Birch,  9  Ves.  357. 

SO.  A  contract  to  transfer  stock. 
1.  No  specific  performance  of  an  agreement  for  a  transfer  of  stock. 
10  Ves.  161. 
*     2.  No  specific  performance  of  an  agreement  to  transfer  stock.    13  Ves.  37. 

X.  jDttBe.ttmtKt(  bp  to&icj^  a  coimract  map  be  titti^argeb. 

By  parol. 

1.  Agreement  in  writing  may  be  waived  by  paroL    Inge  v.  Lippingwell, 
Dick.  469. 

2.  A  parol  a^eement  may  be  discharged  by  parol.    4  Ves.  848. 

3.  Contract  m  writing  may  be  dissolv^  by  narol.    9  Ves.  250. 

4.  There  may  be  waiver  without  any  specific  contract,  as  in  cases  of  car- 
riers, partners,  &c.    Ogilvie  v.  Foljanibe,  3  Mer.  53. 

XI.  jgDf  (ontrattti  of  a  particular  tietftrtpttom 

.1.  Effect  of  a  covenant  to  forbear  suit. 
As  to  the  effect  of  a  covenant  to  forbear  suit,  qutere*    6  Ves.  821. 

2.  Eflfect  of  a  parent's  agreement  to  leave  his  property  among  his 

children. 

1.  Covenant  by  a  father  to  give  or  leave  by  his  will  all  his  personal  estate 
equally  among  his  children,  does  not  deprive  him  of  the  right  of  unlimited  ex- 
pence,  and  of  any  fair  application,  even  by  gifl,  if  absolute  and  bonijide  :  but 
a  disposition  for  the  puipose  of  defeating  tne  covenant  cannot  stand :  there- 
fore transfers  of  stock  to  one  of  the  children  bv  the  father  were  upon  the 
curcumstance  of  a  reservation  of  the  dividends  n>r  his  life,  and  other  evi- 
dence of  a  partial  intention  to  elude  the  coivenant,  set  aside.  Jones  ▼•  Mar- 
tin, 5  Ves.  266.  n. 

2.  Vide  19  Ves.  67« 


CONTRACT  BETWEEN  VENDOR  AND 

PURCHASER. 

0ale0  bp  auctfon  dtin  {irtfiate  contratn 

1.  Of  puffing. 

2.  Of  thepardculars  and  conditions  of  sale— a  specific  price 

essential  to  a  contract  of  sale. 
8.  Of  the  particulars  and  conditions  of  sale -^  in  relation  to 
ambiguity  of  expression. 

4.  Of 
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4^*  Of  the  particulars  and  conditions  of  sale  —  whether  variable- 
by  parol  declarations. 

5.  Of  the  particulars  and  conditions  of  sole  —  force  of  an  in^- 

definite  representation. 

6.  Of  the  particulars  and  conditions  of  sale — import  of  the^ 

term  "  a  price  clear  of  all  expences." 

7.  Of  the  particulars  and  conditions  of  sale  —  import  of  the 

term  **  ground  rents.'* 

8.  Of  the  pf^culars  and  conditions  of  sale — invalidity  of  a 

warranty  against  an  apparent  defect. 

9.  Of  the  particulars  and  conditions  of  sale  —  covenant  of  in- 

demnity by  purchaser  of  leaseholds 
10.  Of  the  particulars  and*  conditions  of  sale — sale  of  good- 

wfll.  '  ,  ' 

II*  Of  the  particulars  and  conditions  of  sale^ — miscellaneous. 
^^'  Of  the  deposit  — at  whose  risk  it  lies. 
is.  Of  the  deposit —  improvement  in  value  of  deposit  by  in-  ' 

vestment,  who  entitled  to. 
H-  Of  the  deposit  —  who  shall  be  the  loser  by  the  depositarj/^s.. 

fiulure. 
IS*  Of  the  deposit — relief  against  forfdture  of.' 

1*  Of  the  proceedings  from'the  advsertisement  to  the  convev-^ 
ance  —  general  obligation  of  purchaser  in  regard  to  tne 

tide. 

2*  Of  the  proceedings  from  the  advertisement  to  the  convey- 
ance, of  the  period  from  which  the  purchaser  is  entitied 
to  possession,  with  the  consequences. 

^-  Of  the  proceedings  from  the  advertisement  to  tiie  convey- 
ance —  of  incumbrances. 

4-  Of  the  proceedings  from  the  advertisement  to  the  convey- 
ance —  substitution  of  one  purchaser  for  another. 

^«  Of  opening  the  biddings,  and  rescinding  the  contract.  Vide 
in  tit.  Chancery  Practice. 

III.  2)f  parol  agmttientd^ 

^  the  form  and  signature  of  the  agreement.^  . 

IV.  ja)f  tge  tmimmntta  of  tfie  tnntfatu 

!•  Of  the  rule  in  equity,  that  the  purchaser  is  entitled  to*  the* 

estate  from  the  time  of  the  contract. 
2.  Of  specific  performance  —  general  rules. 
S*  Of  specific  performance— with  respect  to  tiie  vendor  and 

his  acts. 

4.  Of  specific  performance  —  with  respect  to  the  agreement. 

it8el£ 

5.  Of  spedfic  performance — reference-as  to  tide. 

6.  Of  specific  per^rmance —  practice  connected  therewith. 

7.  Of  the  remedies  for  a  breadi  of  contract  —  action  at  law. 

8.  Of  the  remedies  for  a  breach  of  contract  —  bill  m  equity. 

9.  Of  the  ronedies  for  a  breach  of  contract  —  compensation 

bv  settinir  an  occupation  rent. 
^  ^  Z  3  l(k  Of . 
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10.  Of  the  remedies  for  a  breach  of  contract — effect  of  taking 

possession. 

11.  Of  the  remedies  for  a  breach  of  contract —  waver  of  defects 

in  title. 

V.  £)f  t|^  (otusiHerattom 

1.  Of  unreasonable  and  inadequate  considerations  —  of  unrea- 

sonable considerations. 

2.  Of  inadequate  considerations. 

3.  Of  the  fidlure  of  the  consideration  before  the  conveyance  — 

of  loss  by  fire,  &a 

4.  Of  the  failure  of  the  consideration  before  the  conveyance  — 

of  the  death  of  a  person,  for  an  annuity  upon  woose  life 
the  estate  was  sold. 

VL  £>l  tBe  partial  tjrecuttott  of  a  mntxatt  toj^re  a  fmtter  j^ass 
not  tge  intm»t  tdgitj^  ftt  {imentirti  to  gtll ;  anH  of 
titfem  in  tge  quantitp  anti  qualitp  of  tftt  e^tatt ^ 

1.  Where  the  vendor  has  not  the  interest  which  he  sold:  in 

what  cases  the  vendor  may  enforce  a  part  performance. 

2.  Where  the  vendor  has  not  the  interest  which  he  sold :  in 

what  cases  the  purchaser  may  enforce  a  part  performance. 

5.  Of  defects  in  qucJity  of  the  estate. 
4.  Of  defects  in  quantity  of  the  estate. 

VII.  j©f  tfft  title  tofiicB  a  puttf^am  maptuivdtt^ 

1  •  Of  the  root  of  the  title. 
2.  Of  the  production  of  the  lessor's  ititle. 
>    3.  Of  equitable  and  doubtful  titles  —  of  equitable  titles. 
4.  Of  equitable  and  doubtful  titles  —  of  doubtfid  titles. 

VIII.  jgDf  tj^e  time  allotoei)  to  tomplm  tj^e  contract. 

1.  Of  delays  occasioned  by  the  neglect  of  either  party. 

2.  Of  delays  occasioned  by  the  state  of  the  tide. 

« 

IX.  S>f  tge  abjjtract  anl»  condepance;  tge  ap^ifitnnent  of 

termjs;  attejstei)  copies  atO^  colienant0  for  title  to 
togicj^  a  purcga^er  Ui  entitleli ;  ot  jiearci^ng  for  m^ 
cumbranteg;  anH  of  relief  in  mfut  of  incmn^ 
brance0. 

1 .  Of  the  abstract  and  conveyance  —  abstract  when  complete. 

2.  Of  the  abstract  and  conveyance  —  at  whose  expence. 

3  Of  the  abstract  and  conveyance  —  indenmity  on  loss  of  title- 
deeds.  . 
'4.  Of  assignment  of  terms. 

5.  Of  attested  copies  —  when  the  originals  must  be  produced  or 

forthcoming. 

6.  Of  attested  copies  —  at  whose  expence. 

7.  Of  covenants  for  title. 

8.  Of  covenants  against  incumbrances* 

9.  Of  covenants  running  with  land. 

17  10.  Of 
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10.  Of  relief  from  incumbrances  —  where  the  purcbasep'nicney  has 

not  been  paid. 

11.  Of  relief  fit>m  incumbrances  —  where  the  purchase-maqey 

has  been  paid. 

X.  £)f  tntm0t  an6  vm$^ 

1.  Of  interest  —  in  what  cases  payable* 

2.  Of  interest — at  what  rate. 

XI.  j2)f  ^  obltgatum  of  a  purcftam  to  0ce  to  t^e  a{i{rtirattott 

of  tgf  |iur(Baitt<momp4 

1.  Of  his  liability  with  reference  to  real  estate* 

S.  Of  his  liability  with  reference  to  leasehold  estates* 

XIL  jS)f  t0r  tmtlmr'jei  lim  on  tj^  etrtace  jMtt  for  tj^  purrfia^i* 
tnompi  tf  not  {tatlit 

1.  Original  <^. 

2.  In  what  cases  raised. 

3*  Whether  it  extends  to  third  pervons; 

4.  Affainst  whom  it  will  be  enforieed. 

5,  Waiver  and  discharge  of. 

XIIL  2)f  t^e  igwm»  intapablt  of  (inrtBwttngt 

1.  Of  purchases  Iw  trustees,  agentsf,  &a  and  bankrupt  com* 

missioner*    Vide  in  tit.  Bankrupt  in  the  Digest. 

2.  Of  purchases  by  trustees,  agents,  &c*  — Mortgagee. 

9.  Of  purchases  by  trustees,  agents,  &c  -^  Residuary  legatee. 

XIV.  £>f  tge  {irotectton,  and  relief,  aSbtOked  to  {wrtgattertt  bp 

0tatute0,  anl»  bp  tfie  rtileit  of  eqnitpt 

1.  Of  fraudulent  and  voluntary  settlements* 
2*  Ofprotectionfromjudgments  and  recognizances— in  the  case 
of  freehold  estates. 

3.  Of  protection  from  unregistered  deeds,  &c  —  c^  the,  equit* 

able  doctrine  on  the  acts  in  regard  to  notice. 

4.  O.  equitable  relief  and  protecticm  where  —  the  purchase  ha» 

not  notice. 

5.  Of  equitable  relief  and  protection  —  e£fect  of  notice* 

XV.  jDf  noriiar* 

Of  constructive  notice. 

^Vr.  9t0ceilaneau0  {lotntji  eelatibe  to  tfie  0ale  of  pei:0onalt|t«. 


I.  jS>f  fialeii  bfi  auction  ant  pribate  contracts 

1.  Of  puflSmg* 

!•  At  a  sale  by  auction,  the  sdler^s  agent  bid  for  the  purchaser;  a  specific 
P«bnnance  reflised.    Twining  v.  Morrice,  2  B.  C*  C*  826* 

2.  Objeotiooa  by  a  purchaser  by  auction*  Ist,  that  a  way  round  and  acrotS' 
s  Midow  was  not  specified ;  2dly,  on  account  of  a  bidding  for  the  plaiotiff ; 
*9«afep«iftiBMM0  was  decreed  with  oosto.    Oldfield  Bowles  ▼.  Round, 

/  Z  i  2r  Of 
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2.  Of  the  particulars  and  conditions  of  sale  —  a  specific  price  essential . 

to  a  contract  of  sale. 

According  to  the  Roman  and  the  English  law,  as  administered  both  in 
courts  of  law  aud  equity,  a  fixed  price  is  an  essential  ingredient  in  a  contract 
of  sale.  A  contract  therefore  that. does  not  settle  the  price  is  valid  and  com* 
plete  only  when  and  if  the  party,  to  whom  it  is  referred,  shall  fix  it ;  and  is 
otherwise  totally  inoperative.     14*  Ves.  406. 

3.  Of  the  particulars  and  conditions  of  sale  —  in  relation  to  ambigiuty 

of  expression. 

1.  Specific  performance  decreed  against  a  purchaser  at  a  public  auction, 
"vhere  the  representation  in  the  particulars  or  sale  f  complained  of  as  calcu- 
lated to  mislead)  was  so  vague  and  indefinite,  that  it  ought  to  have  put  the 
purchaser  on  making  previous  enquiry.  Trower  v.  Newcome,  3  Mer.  704. 
-^  2.  Upon  the  ambiguous  terms  of  a  contract,  as  including  or  excluding  the 
timber,  the  purchaser's  bill  for  specific  performance  dismissed;  and  having 
throughout  insisted  upon  his  construction,  he  was  not  permitted  to  compd 
the  vendor  to  convey  upon  the  terms  he  originally  offered.  Clowes  v.  Higgin- 
son,  1  Ves.  &  Beam.  524. 

4.  Of  the  particulars  and  conditions  of  s&le-^  whether  variable  by 

parol  declarations. 

Verbal  declarations  of  an  auctioneer  at  the  time  of  sale,  not  to  be  re- 
ceived in  contradiction  to  the  printed  particulars.  But  qiuere  as  to  the  effect 
of  personal  information  of  a  mistake  in  the  particular.  Ogilvie  v.  Foljambe, 
3  Mer.  53. 

5«  Of  the  particulars  and  conditions  of  sale  —  force  of  an  indefinite 

representation. 

Effect  of  an  indefinite  representation  by  a  vendor,  as  that  a  leasehold 
estate  was  nearly  equal  to  freehold,  being  renewable  upon  a  small  fine ;  put- 
ting the  purchaser  upon  inquiry:  though  connected  with  certain  circuna- 
stances,  such  representation  may  be  fraudulent,  and  form  a  ground  for 
rescinding  the  contract.    Fenton  v.  Brown,  14  Ves.  144. 

6.  Of  the  particulars  and  conditions  of  sale  —  import  of  the  term  **  a 

price  dear  of  all  expenoes.'* 

Words  construed  so  as  to  have  some  meaning,  rather  than  rejected  i 
therefore  vendor  proposing  a  price,  clear  of  all  expences,  construed,  that  the 
purchaser  should  bear  the  expence  of  making  out  the  title ;  the  law  imposing 
on  him  the  expence  of  the  conveyance.  Stratford  v.  Bosworth,  2  Yes*  Sc 
Beam.  341. 

7.  Of  the  particulars  and  conditions  of  sale— import  of  the  term 

"  ground  rents.'* 

,  Construction  of  the  word  "  ground  rents"  in  a  printed  particular  of  sale 
according  to  the  general  acceptation.    Stewart  v.  Alliston,  1  Mer.  26. 

8.  Of  the  particulars  and  conditions  of  sale — invalidity  of  a  warranty 

agamst  an  apparent  defect. 
Warranty  upon  a  sale  against  an  obvious  defect,  notbinding.  10  Ves.  507. 

9.  Of  the  particulars  and  conditi(»is  of.  sale  —  covenant  of  indemnity 

by  purchaser  of  leasehold. 

Under  a  contract  for  the  assignment  of  a  term,  whether  from  the  original 
lessee,  or  a  .mesne,  assignee,  me  purchaser  must  covenant  for  indemnity 
against  payment  of  rent  and  Derformance  of  covenant;  though  he  cam;^ot 
have  a  covenant  for  the  title  irbm  the  assignor,  as  being  an  execute,  and 
idso  by  express  stipulation.    Staines  v.  Morris,  1  Ves.  &  Beam.  8. 

la  O^ 
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10.  Of  the  particulars  and  conditions  of  sale  —  sale  of  good*wilL 

Sale  of  a  trade  with  the  good-will  does  not  prevent  the  veador's  setting 
up  again  a  similar  trade  without  express  covenant ;  or  fraud,  by  representing 
it  as  a  continuation  of  the  old  trader  or  by  conduct  encouraging  others  to 
iorolve  themselves  in  the  confidence,  that  he  would  not  trade  again,  &c. 
Cnittirell  v.  Lye,  17  Yes.  jun.  335. 

II.  Of  the  particulars  and  conditions  of  sale  —  miscellaneous. 

Specific  performance  refused,  under  a  contract  for  sale  at  a  price  to* be 
filed  by  arbitrators  within  a  certain  time,  or  if  the^  should  not  agree  to 
make  their  award  within  the  time,  by  an  umpire,  also  within  a  limited  time;  the 
coQstruction  of  the  contract  requirmg  the  delivery  of  the  award  in  writing  to 
each  party,  being,  that,  though  the  consec^uential  acts,  executing  die  con- 
Teyances,  &c.  might  be  done  by  representatives,  it  was,  with  reference  to  the 
terma,  to  be  fixed  by  the  award,  personal  to  the  parties.  Blundell  v.  Bret- 
largh,  17  Ves.  jun.  232. 

12.  Of  the  deposit — at  whose  risk  it  lies. 
Vide  2  Mad.  28. 

IS.  Of  the  deposit  —  impjovement  in  value  of  deposit  by  investment, 

who  entitled  to. 

Elect  of  a  deposit  by  vendee,  with  notice  to  vendor ;  to  stop,  or  de- 
tennine,  the  rate  of  interest:  not  as  a  tender  and  appropriation,  transferring 
the  risk  as  to  the  principal.  Therefore,  upon  an  investment  in  stock  by  the 
vendee,  the  title  not  being  ready,  and  the  vendor  having  Notice,  but  return- 
ing no  answer,  the  advantage  by  a  rise,  p  the  loss  by  a  fall,  is  Uie  vendee's.  * 
Roberts  v.  Massey,  13  Yes.  561.  ,    -    ■ 

14.  Of  the  deposit  —  who  shall  be  the  loser  by  the  depositary's  &ilure. 

Vendor,  resisting  an  application  by  the  purchaser  for  payment  into  court 
of  the  deposit  in  the  hands  of  the  vendor's  agent,  charged  with  a  loss  by  the 
agent's  fiulure.    Fenton  v.  Browne,  14  Ves.  144. 

15.  Of  the  deposit  —  relief  against  forfeiture  o£ 

Relief  against  forfeiture  of  the  deposit,  upon  putting  the  other  party  in 
the  aame  situation,  as  if  the  contract  had  been  performed  at  the  time  agreed. 
Moai  V.  Matthews,  3  Ves.  39. 

IL  £)f  0alr{(  mCsxx  tint  autgoritp  of  courns  of  rqiuitp^ 

K  Of  the  proceedings  from  the  advertisement  to  the  conveyance  — 
general  obligation  of  purchaser  in  regard  to  the  title. 

A  purchaser  has  a  right  to  presume  that  the  court  has  taken  the  steps 
necessary  to  investigate  the  rights  of  the  parties ;  and  that  on  that  investiga- 
tion it  Iws  properly  decreed  a  sa],e :  but  he  ought  to  see  that  all  proper 
parties  to  be  bound  are  before  the  court ;  and  tl^t  he  does  not  take  a  title 
which  can  be  Impeached  aliunde*    2  Sch.  &  Lef.  566. 

2.  Of  the  proceedings  from  the  advertisement  to  the  conveyance  — 
of  the  period  from  which  the  purchaser  is  entitled  to  possession,  with 
the 


¥*)\\y;tH{'mH\¥-^: 


1.  The  rule,  that  a  purchaser  shall  have  possession  as  from  the  quarter- 
^  precedmg  the  sale,  does  not  app'iy  to  a  colliery;  which  is  an  article  of 
trade,  the  profits  accruing  daily.  The  proper  period  is  the  month  or  week» 
in  wfaodh  the  purchase  takes  pmce;  according  to  the  usual  course  of  taking 
the  accoont.    Wren  v.  Kirton,  8  Yes.  502. 

2.  A  manor  was  sold  under  the  decree  of  th^  court  as  part  of  the  real 
estate  of  the  testator;  and  an  order  was  made  on  the  13th  of  March,  that 

this 
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this  purchaser  should  on  or  before  the  17th  day  of  March  pay  his  purchase- 
money  into  court,  and  be  let  into  possession  of  the  profits  from  jLady-day. 
Several  deaths  and  admissions  had  taken  place  prior  to  Lady-day,  but  the 
fines  due  thereon  had  not  been  paid  or  assessed  until  after  that  time,  no  court 
having  been  holden.  These  fines  belong  to  the  vendors,  and  not  to  the  pur- 
chaser.   Garrick  v.  Lord  Camden,  2  Cox,  231. 

S.  Of  the  proceedings  fix)m  the  advertisement  to  the  conveyance*— of 

incumbrances. 

Not  permitted  to  apply  part  of  his  purchase-money  in  discharge  of  a 
mortgage  on  the  estate,  though  some  of  the  parties  consented,  others  hemg 
infants ;  and  that  there  was  such  incumbrance  not  appearing  on  the  report, 
QMoref  could  it  be  done,  if  all  were  competent  and  consented  ?    ■  v. 

Stretton,  1  Yes.  266. 

4.  Of  the  proceedings  from  the  advertisement  to  the  conveyance  — 

substitution  of  one  purchaser  for  another. 

1.  The  court  will  not  discharge  a  purchaser  and  substitute  another  even 
upon  paying  in  the  money  without  an  affidavit,  that  there  is  no  under  bar- 
gain.   Kigby  V.  Macnamara,  6  Ves»  515. 

2.  One  purchaser  not  substituted  for  another  without  affidavit,  that  there 
is  no  underhand  bargain.    Vale  v.  Davenport,  6  Ves.  615* 

'  5.  Of  opening  the  biddings,  and  rescinding  the  contract. 
Vide  in  tit.  Chancsry  Pbactice. 

III.  £)f  parol  agrmmttcftt 

Of  the  form  and  signature  of  the  agreement. 

Contract  for  land  by  letters  sufficient  within  the  statute  of  frauds :  not 
specifically  executed,  unless  upon  a  fair  interpretation  importing  a  concluded 
agreement :  and  not  doubtful,  whether  only  treaty.  Stratford  v.  Bosworth, 
2  Ves.  &  Beam.  341 . 

IV.  j$)f  tgr  (ott0(q[iint»0  pf  tj^  tomract« 

1.  Of  the  rule  in  equity,  that  the  purchaser  is  entitled  to  the  estate 

from  the  time  of  the  contract. 

1.  From  the  execution  of  Uie  contract,  the  estate  is,  in  eauity,  the  pro- 
perty of  the  vendee,  descendible  and  deviseable,  as  such.    7  Ves.  274. 

2.  Where  a  written  agreement  for  the  purchase  of  an  estate  has  been  exe- 
cuted, the  purchaser  has  the  estate  in  equity ;  and  it  will  pass  by  his  will  ; 
which  will  not  be  revoked  by  the  subsequent  conveyance  of  the  legal  estate. 
lives.  554. 

8.  Purchaser  before  conveyance  the  owner  in  equity  for  almost  every 
purpose,  as  to  profit  and  loss ;  but  before  payment,  may  be  restrained  from 
cutting  timber.  As  between  his  representatives  it  is  real  estate.  2  Ves*  Sc 
Beam.  389. 

4.  When  a  purchase  is  completed,  the  vendee  is  entitled  to  the  rents  and 
profits  of  the  estate  until  possession  is  given,  and  the  vendor  to  hi|  purchase 
money,  with  interest  \  and  if  by  the  neelect  of  the  vendor,  ne  rents  and 
profits  have  h^a  r^^ved,  he  will  be  liable  for  what  he  might  have  received, 
unless thie pvr^^haM^ hastaken possession.    Graisford v.  Acl^md,  2 Mad. 29. 

5.  Lessee  fW  years,  with  an  option  at  certain  periods  to  pm^chasei  "*iH'*^ 
that  9plliio«»  wii^  ^^Pi^d^red  owper  ah  initio^  w  t^e  benefit  of  the  heir. 
16  Ves.  253. 

6*  Qeoree  UP<H^  the  ^i^wery  admitting  |t  contract,  and  e  letter»  effimn^ 

taiel)  «fc a TulMkipVi  for  4  omv^ywce  «8  PVIQ^>  of  th^  Fui«bai«-«toaey 

into 
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into  the  bank  by  the  plaintiff  on  a  certain  day :  in  default  of  payment^  the 
bill  to  be  dismissed  with  co^ts.  No  binding  contract  until  payment.  The 
estate  therefore  did  not  pau  by  a  previous  devise ;  but  descended  to  the 
hdr.    Gaskarth  v.  Lord  Lowth^r,  12  Ves.  107. 

2.  Of  specific  performance  —  general  rules. 

Equitable  discretion  to  lend  or  refuse  aid  to  execute  a  contract  for  pur* 
chase,  not  arbitrary.    18  Ves.  jun.  111. 

3.  Of  specific  performance  —  with  respect  to  the  vendor  and  his  acts. 

1.  Though  a  person  may  agree  to  sell  at  a  price  to  be  fixed  by  arbitration, 
and  the  award  can  be  impeltcne^  only  upon  the  grounds  affecting  all  awards, 
ss  fraod  or  gross  mistalce,  yet,  upon  such  an  agreement,  where  some  of 
the  parties  to  be  bound  were  married  women,  of  whom  also  one  had  not  exe- 
cuted, the  court  refused  a  specific  performance ;  and  dismissed  the  bill ; 
iearing  the  plaintiff  to  law.    Emery  v.  Wase,  5  Ves.  846. 

S.  On  a  bill  by  vendor  for  specific  performancet  with  an  allowance  to  the 
defendant,  by  way  of  compensation,  for  a  part  of  the  estate  to  which  the 
plalotiff  is  unable  to  make  a  good  title ;  the  defendant  having  taken  pos- 
scssioD  under  the  aigreement,  one  of  the  terms  of  which  was,  "  that  inmie- 
diate  possession  should  be  given  ;**  and  in  the  course  of  disputes  which  arose 
subsequently  as  to  the  title  to  this  part  of  the  estate,  having  been  turned 
out  of  the  possession  so  taken.  Held,  that  the  vendor,  in  so  turning  him 
out  of  possession,  has  abandoned  his  right  to  a  specific  performance ;  and 
the  bill  dismissed  accordingly :  without  ffomg  into  the  question  a^  to  tha 
materiality  of  the  defective  part.    Knatcnbull  v.  Grueber,  8  Mer.  124. 

3.  BiU  for  specific  performance  of  an  agreement  to  purchase  against  the 
original  vendee  and  an  assignee  of  his  contract,  dismissed  as  against  the 
former;  the  plaintiff  being  held  by  delivery  of  abstract  and  offer  to  execute 
a  coDTcjance,  to  have  accepted  the  latter  as  purchaser.  Holden  v.  Hayn 
and  another,  1  Mer.  47* 

i.  QmBrCf  if  the  bill  had  been  filed  against  the  original  purchaser  only. 
Holden  v.  Hayn  and  another,  1  Mer.  47. 

4-  Of  specific  performance  —  with  respect  to  the  agreement  itself. 

1.  Affreement  to  sell  at  a  fiiir  valuation  may  be  executed.    14  Ves.  ^07. 

2.  Bfll  for  specific  performance  of  an  agreement  to  purchase,  dismissed, 
there  being  a  concealment  on  the  part  of  the  vendor.  Shirley  v.  Stratton, 
1B.C.C.440. 

3.  ^>ecific  performance  refused  of  an  agreement  to  sell'  an  estate  in  fee 
hj  one  who  supposed  he  was  absolute  owner  of  the  estate,  when,  in  fact, 
he  was  only  tenant  for  life  under  a  settlement,  with  a  proviso  empowering 
him  to  purchase  **  an  estate  in  fee  fimple  in  possession  in  some  convenient 
place  or  places  in  England,  of  equal  or  better  valu^ ;  and  to  settle  the  same 
to  him  in  lieu  of  the  settled  estate,  which  was  then  to  be  his  own.  Howell 
V.  George,  1  Mad.  1. 

4.  Promise,  by  letter,  to  renew  a  lease  in  consideration  of  money  already 
laid  out  by  the  tenant,  is  nudum  pactum^  and  no  specific  performance  will  be 
decreed ;  nor  is  it  varied  by  money  having  been  laid  out  afterwards*  Robert- 
Mo  V.  St.  John,  2  B.  C  C.  140. 

5.  QfugrCf  whefiher  where  vepdee*  entitled  only  under  an  agreemeni,  sells 
to  another,  such  vendee  can  object  to  a  specific  performance,  on  the  ground 
of  the  statate  S2  Hen.  8.  c.  Q.    Wall  v.  Stubbs,  1  Mad.  80. 

5.  Of  specific  perfi^oma^ce  —  reference  as  to  ti^ 

1.  General  rule,  that  the  court  will  not  decide  upon  a  title  without  a  re» 
^mooe  to  the  master ;  unless  unequivocally,  and  without  fraud  or  surpciaeiy 
nived ;  9  plaintiff  sealdog  a  speofic  permmance  of  a  contract  babg  ea« 
titled  to  -the  opportunity  of  making  out  a  better  title  before  the  mailer  i  and 

the 
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the  defendant  having  a  right  to  farther  enquiry  beyond  the  objections  arising 
on  the  abstract,  upon  the  principle  that  the  bill  seeks  relief  beyond  the  law. 
Jenkins  v.  Hiles,  6  Yes.  64>6. 

2.  Bill  for  specific  performance  of  a  Contract  for  sale  of  an  estate  upon 
various  objections  to  the  title,  dismissed  in  the  first  instance  without  a  refer- 
ence.   Omerod  v.  Hardman,  5  Ves.  722. 

3.  Specific  performance  decreed  against  a  purchaser  without  a  reference 
as  to  title;  upon  possession-^ a  correspondence  —  and  no  objection  to  the 
title,  till  two  years  after  tlie  abstract  was  delivered.  Margravine  of  Anspach 
V.  Noel,  1  Mad.  310. 

6»  Of  specific  performance  —  practice  connected  therewith. 

Bill  filed  for  a  specific  performance  of  an  agreement  to  purchase,  and 
demurred  to.  Order  made,  that  on  a  conveyance  of  the  estate  from  the 
plaintiff  to  the  defendant  being  deposited  with  the  master,  the  vendee 
should  pay  into  court  his  purchase  money ;  which  order  was  complied  with. 
Motion,  that  master  should  deliver  the  conveyance  to  the  vendeci  refused. 
Cutler  V.  Broughton,  3  Mad.  95. 

7.  Of  the  remedies  for  a  breach  of  contract  — -  action  at  law. 

1.  It  is  incumbent  on  the  purchaser  of  an  estate  to  prepare  and  tender  a 
conveyance.     Baxter  v.  Lewis,  Forrest,  61. 

2.  No  equity  upon  eviction  to  recover  purchase-money.    3  Ves.  235. 

8.  Of  the  remedies  for  a  breach  of  contract  —  bill  in  equity. 

1.  No  objection  to  a  purchaser  that  the  defect  of  title  appeared  on  the 
abstract,  delivered  before  he  filed  his  bill.    Stapylton  v.  Scott,  16  Ves.  272. 

2.  Vendor  upon  objection  to  the  title,  sold  to  another,  after  notice,  that 
she  would  do  so,  if  the  title  was  refused.  Under  a  bill  for  a  specific  per- 
formance, or  an  issue,  or  reference,  to  ascertain  the  loss  of  the  first  pur- 
chaser, a  reference  was  directed  upon  the  authority  of  Denton  v.  Stuart. 
As  to  the  principle,  qtutre,    Greenaway  v.  Adams,  12  Ves.  395. 

3.  Under  a  bill  to  have  a  contract  delivered  up,  on  the  ground  of  the 
defective  title  of  the  defendant,  the  vendor,  and  for  compensation  for  the 
injury  to  the  plaintiff,  by  the  failure  of  the  contract ;  the  decree  was  made 
for  delivering  up  the  contract  without  prejudice  to  an  action ;  instead  of  an 
inquiiy  before  tne  master.    Gwillim  v.  Stone,  14  Ves.  128. 

4.  On  a  sale  of  an  estate,  part  of  the  consideration  was  to  be  an  annuity, 
but  it  was  not  settled  how  it  should  be  secured.  The  court  directed  it  to 
be  by  security  on  the  estate  as  well  as  by  bond  and  judgment.  Remington 
V.  Deverall,  2  Anst.  550* 

9.  Of  the  remedies  for  a  breach  of  contract  —  compensation  by  setting 

an  occupation  rent. 

1.  Specific  performance  of  Hn  agreement  for  the  sale  of  an  estate  decreed, 
notwithstanding  a  variance  from  the  description ;  with  compensation  for  the 
deficiency  in  value ;  though  a  minute  examination  might  have  discovered 
the  defects ;  as  in  the  state  of  the  house  and  the  cultivation  of  the  lands  r 
not  for  a  variance  from  the  description,  as  lying  vnthin  a  ring  fence ;  as  being 
an  object  of  sense ;  and  upon  the  evidence  the  purchaser  being  apprised  of 
it.  The  premises  consisting  of  a  leasehold  farm,  and  three  years  having 
expired,  pending  the  suit,  interest  was  given  to  the  vendor,  and  a  rent  set 
upon  it  in  respect  of  his  possession.    Dyer  v.  Hargrave,  10  Ves.  505* 

2.  On  a  motion  by  a  vendor  against  a  vendee  in  possession,  for  a  reference 
to  set  an  occupation  rent,  the  title  not  being  completed^  an  order  was 
accordin^y  made ;  and  that  interest  at  5/.  per  cent,  upon  the  deposit,  should 
under  the  circumstances^  be  deducted  out  of  such  rentt  Smith  v.  Jackson, 
1  Mad.  618. 

10.  Of 
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10.  Of  the  remedies  for  a  breach  of  contract  —  eilect  of  taking 

possession. 

1.  Possession  taken  generally  amounts  to  a  waiver  even  of  objections  to 
title.    ISVes.  27. 

2.  As  to  the  effect  of  taking  away  part  of  the  property  sold,  and  a  pay- 
meot  on  accoupt,  as  waiving  a  breach  of  the^condition-  of  sale,  requiring 
•ecurity,  qiuere*     Ex  parte  Gwynne,  12  Ves.  379. 

11.  Of  the  remedies  for  a  breach  of  contract — waver  of  defects  in  title. 

K  The  right  to  a  ^ood  title  does  not  grow  out  of  the  agreement  between 
the  parties,  hut  is  given  by  law ;  but  a  purchaser  may  waive  his  right  by 
gnng  on  with  the  agreement  after  he  has  full  notice,  ttmt  he  is  not  to  expect 
a  good  title.  This  is  in  such  case,  matter  of  notice,  and  not  of  contract. 
OgilVie  T.  Foljambe,  S  Mer.  5S. 

S.  Approbation  of  counsel  not  a  waiver  of  all  reasonable  objections  to 
the  title.    18  Ves.  jun.  514*. 

V.  £>f  tfie  con^ttietattom 

1.  Of  unreasonable  and  inadequate  considerations — of  unreasonable 

considerations. 

1.  When  a  written  agreement  is  entered  into  for  the  purchase  of  an 
estate,  at  a  price  far  beyond  its  value,  but  without  any  circumstances  of 
ftiod  or  surprize,  the  court  will  not  decree  a  specific  performance  of  such 
a  contract,  out  on  the  other  band,  will  not  rescind  it.    Day  v.  Newman, 

2Cox,77. 

2.  That  the  vendee  bought  on  a  speculation  (if  that  was  not  consented  to 
by  the  vendor),  no  defence  to  a  bill  for  specific  performance.  Adams  v. 
wearc,  1  B.  C  C.  567. 

2,  Of  inadequate  considerations. 

1.  Mere  inadequacy  of  price*  where  it  cannot  be  used  as  evidence  of 
fraud,  is  not  of  itself  sufficient  to  prevept  the  court  from  decreeing  a  specific 
pcffonnance  of  an  agreement  for  the  purchase  of  land.  Collier  v.  Brown, 
I  Cox,  428. 

2.  Bill  for  specific  performance  of  a  purchase  by  auction  dismissed  by 
Lord  Rosalyn  with  costs,  merely  as  being  a  hard  bargain,  from  initdequacy 
of  valoe.  Upon  a  re-hearing,  Lord  Eldon  was  of  opinion,  that  was  not  a 
safident  ground  for  refusing  a  specific  performance  of  a  purchase  by  auction, 
wichoot  something  more,  as  fraud  or  surprize,  &c.  But  the  decree  was 
not  aflected  upon  another  ground;  that  a  material  witness  being  incoim- 
petent,  the  bill  was  not  supported  by  evidence.  White  v.  Damon,  7  Ves.  30. 

S.  laadeqia^  of  consideration  no  ground  for  resisting  the  execution  of 
a  contract  to  aeU ;  the  vendor  not  being  under  any  incaoacity  of  judgment, 
or  led  by  accident  or  design,  into  a  misapprehension  of  tne  value.     Western , 
V.  Russell,  8  Ves.  &  Beam.  187. 

4.  Hie  sale  of  a  reversion  by  public  auction  held  good,  and  the  purchaser 
Bot  bound  to  shew  that  he  has  given  the  full  value.    Shelly  v.  Nash,  S  Mad. 


3.  Of  the  fiulure  of  the  considehition  before  the  conveyance  —  of  loss 

by  fire,  &c. 

1.  Where  the  equitable  title  is  complete,  a  legal  conveyance  will  be 
decreed,  though  the  property  mav  have  been  much  enhanced  or  depreciated 
in  value.    Revell  v.  Hussey,  2  B.  &  B.  287. 

2.  A  vendee,  before  a  conveyance,  having  agreed  with  a  tenant,  that  if 
he  had  a  conwepmce  by  a  given  time,  the  tenant  should  quit  at  that  period, 

and 
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and  the  t&nant  misconstruing  the  agreement,  quitted  before  a  conveyance 
was  made,  so  that  the  land  was  untenanted  and  deteriorated ;  the  loss  held 
to  fall  upon  the  vendee,  it  being  occasioned  by  his  agreement  with  the 
tenant.     Harford  v.  Furrier,  1  Mad.  53^2. 

S.  Contract  for  the  sale  of  houses,  which,  from  defects  in  the  title,  could 
not  be  completed  on  the  day.  The  treaty  however  proceeded,  upon  a 
proposal  to  waive  the  objections  upon  certain  terms.  The  houses  being 
burnt  before  a  conveyance,  the  purchaser  is  bound,  if  he  accepted  the  title ; 
and  the  circumstance,  that  the  vendor  suffered  the  insurance  to  expire  at 
the  day,  on  which  the  contract  was  originally  to  have  been  completed, 
without  notice,  makes  no  diiierence.  A  reference  to  the  master  was  there- 
fore directed  to  iriquire,  whether  the  proposal  was  accepted,  or  acquiesced 
in,  on  behalf  of  the  purchaser.     Paine  v.  Meller,  6  Ves.  549* 

4.  A  vendor  is  bound  to  know  that  he  actually  has  that  which  he  pro- 
fesses to  sell ;  and  even  though  the  subject  matter  of  the  contract  be  known 
to  both  parties  to  be  liable  to  a  contmgency  which  may  destroy  it  imme- 
diately, yet  if  the  contingency  has  already  happened,  the  contract  will  be 
void.    Efitchcock  v.  Giddings,  1  Dan.  1.    4  Price,  IS5» 

4.  Of  the  fiulure  of  the  consideration  before  the  conveyance — of  the 
death  of  a  person,  for  an  annuity  upon  whose  life  the  estate  was 
dold. 

1.  A.  sells  an  estate  for  an  annuity;  A.  dies  before  any  payment  of  the 
annuity ;  if  the  contract  be  fair,  it  sh^I  be  specifically  performed.  Mor- 
timer V.  Capper,  1  B.  C.  C.  156. 

2.  A  contract  that  the  one  party  shall  convey  an  estate,  and  the  other 
shfdl  grant  an  annuity)  shall  be  specifically  performed,  though  the  grantor 
'died  previous  to  any  payment  of  the  annuity,  (one  having  become  due  and 
been  tendered).    JacKSon  y.  Lever,  S  B.  C.  C.  605. 

3.  Contract  for  the  sale  of  an  estate  for  a  life-annuity  must  be  executed ; 
though  Uie  vendor  dies  before  the  end  of  the  first  half  year.    9  Ves.  246. 

4.  A  party  having  contracted  with  a  person,  since  deceased,  for  the  pur* 
chase  ot  an  advowson,  took  no  steps  during  the  lifetime  of  the  vendor  to 
enforce  the  contract,  or  for  a  considerable  time  after  her  death,  (objecting 
to  the  title  on  the  ground  of  outstanding  judgments,  and  a  creditor's  bill 
pending) ;  held,  that  he  was  not  entitled  as.  against  a  devisee,  to  present, 
on  a  vacancy 'occurring  in  the  mean  time,  though  he  has  not  renounced 
his  contract,  but  insists  on  having  it  completed.  Wyvill  v.  the  Bishop  of 
Exeter  and  others,  1  Price,  292. 

5.  Acceptance  or  non-acceptance  of  title  is  the'  criterion  of  right  to 
specific  performance  of  contracts  in  courts  of  equity.  Wyvill  v.  the  Sishop 
of  £xeter  and  othera^  1  Price,  296* 

.  VI.  £)f  ^  partial  mtmmn  of  a  contract,  togere  a  tontioi:  has 
not  tSe  intevttit  toM  fft  ptmnHeb  to  »tH ;  am  of  ttefntu  tn 
tfft  quantttp  anH  qualttp  of  ^  estate* 

1.  Where  the  vendor  has  not  the  interest  which  he  soldi  —  in  what 
cases  the  vendor  may  enforce  a  part  performance. 

1 .  Where  a  man  contracts  to  putchase,  on  the  faith  of  the  vendor's  having 
a  good  title,  he  has  a  right  to  have  the  title  sifted  to  the  bottom,  before  he 
can  be  called  upon  either  to  accept  an  indemnity,  or  compensation  for  a 
defect,  or  to  abandon  the  contract.    KnatchbuU  v.  Grueber,  3  Met.  137.^ 

2.  Equity  does  not  compel  a*  purchaser  to  take  such  a  title  as  a  willing 
purchi&ser  might  be  satisfied  with.  But  the  court  will  inquire  whether  a  title 
can  be  had,  and  if  the  title  is  defective  as  to  part,  there  is  no  principle  of 

equity 


Apfbmdix.]      Qf  thepariial  execution  of  a  ccntractj  8fc.  351 

eqiutj  more  artificial  than  that  which  ealla  on  the  court  to  decide  whether 
the  purchaser  shall  be  bound  to  take,  with  any  and  what  compensation. 
Knatchbull  v.  Grueber,  3  Mer.  1401 

3.  Whether  the  interest  contracted  for  be  freehold  or  leasehold  for  a  long 
tenn  of  years,  or  a  short  lease  at  rack  rent>  the  party  who  comes  for  a 
upedfic  performance  should  be  prepared  to  shew  that  he  is  able  to  give 
vhitt  he  seeks  to  compel  the  other  to  take.    Fildes  v.  Hooker,  2  Mer.  424. 

4.  A  purchaser  cannot  be  compelled  upon  the  principle  of  compensation 
to  take,  under  a  tontract  for  a  freehold  estate,,  a  leasehold,  though  a  very 
long  term.    Drewe  v.  Corp,  9  Ves.  368^ 

£  If  a  purchaser  cannot  have  what  was  his  strong  inducement  to  the  con- 
tract, a  specific  performance  with  compensation  not  to  be  enforced.  13  Ves. 
436. 

6.  Reference  upon  the  title :  an  objection  to  the  specific  performance,  on 
the  ground,  that  premises,  to  wluch  no  title  oould  be  made,  were  represent- 
ed as  included  in  the  purchase,  and  were  a  principal  inducement  to  the  pur- 
chaser, fafling  upon  the  evidence.    Stfqpylton  v.  Scott,  13  Yes.  425. 

7.  Specific  performance  of  a  purchase  agreement  refused,  no  good  title 
beiag  made  to  a  part  of  the  eatate,  which  though  very  small  in  proportion  to 
Ike  whole  purchase,  was  essential  to  its  enjoyment ;  and  the  defendant  who 
was  let  into  possession,  being  afterwards  turned  out  by  die  pkuntifls. 
Knatchbull  v.  Grueber,  1  Mad.  153. 

8.  If  a  person  possessed  of  a  term,  contracts  to  sell  the  fee,  he  cannot 
compel  the  purchaser  to  take,  but  the  purchaser  can  compel  him  to  convey, 
the  term;  and  this  court  wiU  not  arrange  the  equities  between  the  parties. 
Wood  V.  Griffith,  Swanst.  54. 

9.  A  small  incmnbrance,  which  may  be  the  subject  of  compensation,  no 
objection  to  a  specific  performance.    Guest  v.  Humfray,  5  Yes.  818. 

10.  Specific  performance  decreed  upon  the  bill  of  the  purchaser,  with 
compensation  for  a  defect  of  title,  if  to  be  ascertained,  by  reduction  of  the 
poroase-money ;  if  not,  or  the  plaintiff  would  so  take  it,  with  an  indemnity  : 
the  defendant,  the  vendor,  proposing  an  option  to  take  it,  as  it  was,  or  re- 
lioqiiUi  the  contract :  the  defect  consisting  in  the  representation  by  the 
psrticular  of  a  church-lease  for  twenty-one  years,  with  covenants  for  renew- 
ab  to  sixty-three  years :  the  lease  being  actually  for  lives ;  and  the  cove- 
naats  limited  and  contingent.    Milligan  v.  Cooke,  16  Yes.  1. 

11.  A  contract  having  been  made  for  sale  of  an  estate,  it  afterwards  ap- 
peared that  there  were  several  outgoings  from  the  estate,  which  were  not 
disclosed  at  the  time  of  the  contract ;  yet  these  being  matters  which  lie  in 
compensation,  the  contract  shall  be  carried  into  execution,  with  an  allow- 
inoe  ody  to  the  purchaser  for  these  particulars  which  diminish  the  value. 
The  Agreement  not  being  completed  within  the  time  specified,  the  purchaser 
disU  l^  allowed  interest  for  such  time  as  the  purchase-money  ^all  appear 
to  have  been  kept  dead,  for  the  special  purpose  of  completing  the  contract. 
Hoirlaaid  v.  Norris,  Cox,  60. 

12.  SenMe,  a  purchaser  is  not  to  be  compelled  to  take  an  indemnity 
aganst  a  judgment  amounting  to  half  of  the  purchase-money.  Wood  v. 
Bernal,  19  Tea.  221. 

13.  It  ia  no  objection  to  the  title  to  an  estate  ihat  an  extent  had  issued 
from  the  crown  against  the  owne^,  which  remained  in  the  hands  of  the 
iheriff  unexecuted,  it  apnearing  that  the  lords  of  the  treasury  had,  b  fiict, 
''^— pt<miisi*d  the  debt,  though  a  writ  of  amoveas  manus  had  not  actually 
limed.    Poole  v.  Shergold,  1  Cox,  160. 

14.  Held,  that  a  lessee,  subject  to  covenants,  cannot  compel  a  specific 
petformance  of  an  agreement  to  purchase  the  premises,  though  he  offered 
to  iademiify  the  purchaser  agamst  the  performance  of  the  covenants* 
FiUes  V.  Hooker,  S  Mad.  IdS. 

15.  Qfuere,  haw  fiur  the  court  will  go  in  compelling  a  party  to  complete 

a  pur- 
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a  purchase  when  no  tide  can  be  made  to  some  part  of  the  property.  Poole 
V.  Shergold,  Cox,  273. 

16.  Contract  for  purchase  in  lots ;  no  title  can  be  made  to  two  of  the  lots, 
and  others  had  been  deteriorated ;  if  the  former  were  not  so  blended  with 
the  others  as  to  injure  them,  a  specific  performance  shall  be  decreed.  Poole 
V.  Shergold,  2  B.  C.  C.  118. 

!?•  "Die  objection  by  a  purchaser  applying  only  to  a  small  part  of  the 
estate,  a  specific  performance  decreed  with  compensation.  M'Queen*v. 
Farquhar,  11  Ves.  505. 

18.  Specific  performance  prayed  both  by  original  and  cross  bill,  after 
^considerable  delay  upon  the  title ;  the  rents  to  be  received  and  interest  paid, 
from  the  time  stipulated.    Fen  ton  v.  Browne,  14  Yes.  144. 

19.  On  a  bill  for  specifi<i  performance  of  an  agreement  for  the  sale  of  a 
lease,  the  court  cannot  apportion  the  price  according  to  the  time  already 
expired.    King  v.  Whightman,  i  Anst*  80. 

2.  Where  the  vendor  has  not  the  interest  which  he  sold  —  in  what 
cases  the  purchaser  may  enforce  a  partp-performance. 

1.  Vendor,  representing  and  contracting  to  sell  the  estate  as  his  own,  can- 
not object,  that  he  has  only  a  partial  interest,  llie  purchaser  is  entitled  to 
as  much  as  he  can  have,  and  an  abatement.     10  Ves.  816. 

2.  Defect  of  title  to  a  considerable  part  of  the  estate,  though  a  good 
objection  by  the  purchaser  to  a  specific  performance,  not  so  by  uie  vendor. 
Weston  V.  Russell,  3  Ve^.  &  Beam.  187. 

S.  Though  it  is  generally,  not  universally,  true,  that  a  purchaser  may  take 
what  he  can  get,  with  compensation  for  what  he  cannot  ha?e ;  whether  this 
is  ever  done  vrithout  an  express  undertaking  on  his  part  to  do  what  the 
court  shall  order,  quare.    Paton  v.  Rogers,  1  Ves.  &  Bekm.  351. 

3.  Of  defects  in  the  quality  of  the  estate. 

1.  How  far  the  maxim  caveat  emptor  is  to  be  applied.  Lowndes  v.  Lane, 
2  Cox,  363. 

2.  Purchaser  must  abide  by  the  case  of  him  from  whom  he  buys.     1  Vea. 

249. 

3.  In  enforcing  contracts  upon  the  principle  of  compensation  for  a  vari* 
ance  from  the  description  the  court  has  gone  so  far,  to  the  extent  even  of 
wholly  defeating  the  object  of  the  purchaser,  that  where  the  principal  sub- 
ject of  the  contract  was  dl  the  corn  and  hay  tithes  of  a  parisii,  and  of  the 
hay*tithe  half  was  allotted  to  the  vicar,  and  the  other  half  commuted  for  a 
customary  payment,  the  nature  of  that  payment,  the  extent  of  meadow,  and 
the  possible  conversion  from  arable,  not  distinctly  appearing,  the  injunction 
against  recovering  the  deposit  was  continued  after  answer.  Drewe  v.  Han- 
son, 6  Ves.  675. 

4.  Compensation  for  the  dry-rot  in  house  and  premises,  decreed  upon  re- 
presentations of  the  vendor  to  the  purchaser  as  to  the  state  of  repairs ;  the 
purchaser  relying  upon  such  representations,  and  stating  to  the  plaintiff  tliat 
be  did  not  employ  a  stirveyor  for  that  reason.    Grant  v.  Munt,  Cooper,  1 78. 

5.  No  compensation  in  a  case  of  great  intentional  misrepresentation,  al- 
though so  provided  by  the  conditions  of  sale  in  case  of  *^  any  error  or  mis- 
statement" in  the  particular.    Stewart  v.  Alliston,  1  Mer.  206. 

6.  Reservation  of  salt-works,  mines,  &c.  in  1704,  with  a  right  of  entry, 
.though  no  instance  of  any  claim,  and  the  title  had  been  transferred  in  1761, 
urithout  such  reservation,  upon  the  usual  covenants,  held  an  objection,  giving 
a  right  to  compensation :  the  purchaser  not  insisting  upon  it  farther.  Sea- 
men v.  Vawdrey,  16  Ves.  390. 

7.  A  joint  stock-company  having  permitted  a  transfer  of  stock  under  a  forged 
letter  of  attorney,  held,  that  the  company,  and  not  the  fair  purchaser^  should 
bear  the  loss.    Ashby  v.  Blackwell,  2  Eden,  299. ;  Amb.  503. 

4..  Of 
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4.  Of  defects  in  the  quantity  of  the  estate. 

I.  Purchaser  not  entitled  to  a  conveyance  of  part,  though  answering  the 
general  description  in  the  advertisement  of  sale,  as  it  was  not  in  the  contem- 
plation of  either  party  at  the  time  of  the  purchase  or  conveyance ;  he  being 
referred  to  a  more  particular  description,  which  did  not  include  that  part, 
and  the  surrender  having  been  made  according  to  that,  and  from  his  own 
iostnictions.    Calverley  v.  WiUiams,  1  Yes.  210. 

&  If  one  party  thought  he  had  purchased  bimd  fide  part  of  an  estate, 
which  the  other  thought  he  had  not  sold,  it  is  a  ground  to  set  aside  the  con- 
tnct.  If  both  understood  the  whole  was  to  be  conveyed,  it  must ;  other- 
vise,  if  neither  understood  so.     1  Yes.  211. 

S.  Small  variation  in  a  general  description  of  land  not  material.  1  Yes. 
212. 

4.  All  depends '4)n  the  bond  fides  of  the  transaction;  therefore  trifling 
errors  in  the  description  are  not  material.    Calcraft  v.  Roebuck,  1  Yes.  221. 

5.  Purchaser  not  entitled  to  an  abatement  for  a  deficiency  in  quantity : 
the  particular  describing  the  estate,  as  consisting  by  estimation  of  41  acres, 
be  the  same  more  or  less.    Winch  v.  Winchester,  1  Yes.  &  Beam.  S75. 

6.  As  to  the  efect  of  the  words^  '*  be  the  same  more  or  less,"  in  a  particu- 
lar of  sale,  qu€tre.    1  Yes.  k  Beam.  876. 

7.  General  rule  of  specific  performance,  that  the  purchaser  shall  have 
what  the  vendor  can  give ;  with  an  abatement  out  of  the  purchase-money 
for  so  much  as  the  quantity  &lls  short  of  the  representation.  Enforced 
against  trustees  for  infants  upon  the  mere  mistake  of  their  agent  without 
™d,  kc\  but  the  relief  adapted  to  the  justice  of  the  case,  viz.  the  pur- 
chase being  of  wood  upon  a  gross  valuation,  without  regard  to  the  quantity 
^  land,  an  abatement  for  a  deficiency  of  quantity,  from  erroneously  insert- 
ing the  hedges  and  fences,  not  included  in  the  purchase,  was  directed 
*tth  reference  to  land  merely,  not  wood  land.,    Hill  v.  Buckley,  17  Yes.* 

VII.  e>i  tift  title  toj^cfi  a  purcj^a^er  map  Wivdxt, 

1.  Of  the  root  of  the  title. 

]•  Contract  for  the  sale  of  an  existing  and  a  reversionary  lease,  not  spedfi- 
talljr  performed  without  production  of  Uie  title  of  the  lessors.  The  objection 
not  vaived  by  a  premature  conditional  approbation  of  the  title  by  the  pur- 
chaser's counsel ;  t>ut  the  expense  incurred  in  making  out  the  title  before  this 
flbjectioD  was  taken,  repaid.    DevereU  v.  Lord  Bolton,  18  Yes.  jun.  SK^S* 

1  YideSMer.lS7. 

2.  Of  the  production  of  the  lessor's  title. 

1.  Whether,  without  express  stipulation,  a  person,  seized^  under  a  con- 
tract with  a  lessee  for  years  to  purchase  the  term,  can  insist  upon  a  produc- 
tioD  of  die  lessor's  title,  and  whether  the  lessee  can  compel  such  production, 
fvtfrf .  The  lessee's  bill  for  a  specific  performance,  dismissed :  nis  interest* 
demibed  as  fifty  years,  the  residue  of  a  temi,  free  from  incumbrances,  being 
a  fev  years  omj  of  an  old  term,  and  a  reversionary  term,  from  another 
lessor ;  and  old  mcumbrancesnot  shown  to  be  discharged.  White  v.  Foljambe, 

11  Ves.  S37. 

1  Whether  the  effect  of  advertising  for  sale  a  lease  in  possession,  is  pre- 
Qsely  the  same  as  a  declaration,  that  ue  vendor  cannot  produce  the  lessor's 
title,  «urre.     18  Yes.  jun.  512. 

3.  The  consequence  of  requiring  production  of  the  lessor's  title,  in  the 
absence  of  any  stipuUtion  to  Uie  contrary,  will  be,  not  to  render  property 
inalienable,  but  only  to  oblige  the  owner,  if  he  does  not  mean  to  produce 
tk  lessor's  title,  to  say  so,  on  entering  into  the  treaty.  Fildes  v.  Hooker, 
2  Mer.  424. 

Vot.  VUI.  A  a  4.  On 
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4.  0»  a  bill  by  vendor  for  specific  perforoMUice  of  an  agreement  to  take  a 
lease  for  tireaty*one  years^  at  rack-rent,  the  master  having  reported  in 
favour  ^f  the  title  shown  by  the  abstract,  and  an  exception  being  taken  tp 
the  report ;  the  ouestion  was,  whetlier,  where  the  agreement  is  silent,  the 
vendor  of  a  leasehold  interest  is  not  bound  to  produce  the  title  of  his  lessor? 
and  the  exception  was  allowed.    Fildes  v.  Hooker,  2  Mer.  424. 

5.  Objection  on  the  ground  of  non-production  of  lessor's  title,  overruled 
in  the  case  of  a  bishop's  lease.    Fano  v.  Spencer,  2  Mer.  430.  n. 

6.  If  the  vendor  of  a  leaselu>ld  interest  n^eaas  to  sell  without  producing 
his  lessor's  title,  he  o\ighi  to  declare  it.    Ogilvie  v.  Foljambe,  3  Mer.  53. 

3.  Of  equitable  and  doubtfid  titles  —  of  equitable  titles. 
Vide  2  Ves.  100. 

4.  Of  equitable  and  doubtful  titles  — ^ofdoubtfiil  titles. 

1.  Court  will  not  decree  a  specific  performance  of  an  agreement  to  pur- 
chase, where  there  is  a  doubtful  title.    Cooper  v.  Denne,  4  B.  C.  C.  80. 

2.  Purchaser  is  not  to  be  compelled  to  take  an  equitable  estate. 
2  Ves.  100. 

3.  Discretion  in  the  court  to  decree  specific  performance  of  an  agreement 
for  a  purchase,  or  to  leave  it  at  law ;  therefore  a  purchaser  will  lofit  be  com- 
peUea  to  take  a  doubtful  title.    Cooper  v.  Denne,  1  Ves.  565* 

4.  A  purchaser  not  compelled  to  take  a  doubtful  title :  nor  will  a  case  be 
directed  without  hi^  consent.  The  court  also  hesitated  upon  givins  sanction 
to  a  title  founded  on  the  destruction  of  contingent  remainders  by  ue  tenant 
for  lUe ;  there  being  no  trustees  to  support  Uiem.    Roake  v.  Kidd,  5  Ves. 

647. 

5.  Purchaser  not  compelled  to  take  a  doubtful  title.  Sti^ylton  v.  Scott, 
16  Ves.  272. 

6.  Formerly,  a  purchaser  was  not  let  off  upon  a  doubtful  title ;  but  was 
compelled  to  take  it,  or  establish  the  objection.     1  Ves.  &  Beam.  495. 

?•  The  rule  against  compelling  a  purchaser  to  take  a  doubtful  title,  at'least 
as  old  as  Sir  Joseph  JekyU  s  time^    2  Ves.  &  Beam.  149. 

8.  Purchaser  not  bound  to  accept  a  primdjade  title,  though  reported 
good  by  the  deputy  remembrancer.    Eyton  v.  Dicken,  4  Price,  305. 

9-  Mischievous  consequences  of  the  distinction,  estidblished  by  the  case  ai 
Shapland  v.  Smith,  between  a  title  good  6r  bad,  and  such  as  a  purchaser  will 
or  will  not  be  compelled  to  take.     1 1  Ves.  465. 

10.  A  purchaser  under  a  bankruptcy  must  take  suck  tkle  as  the  bankrupt 
had,  and  cannot  insist  upon  a  title  strictly  free  from  objection,  as  in  other 
cases.  In  such  a  case,  the  purchaser  objecting  to  the  title,  but  insisting  on 
bis  purchase,  his  bill  for  a  specific  performance  was,  under  the  circum- 
etances,-  dismissed  with  costs,  except  as  to  some  part  of  the  answer  and 
the  dcfKisitioBS  containing  irrelevant  matter.    Pope  v.  Simpson,  5  Ves.  145. 

11.  Mere  susipicion,  upon  opinions  in  the  abstract,  &c.  will  not  support 
an  objection  by  a  purchaser.    McQueen  v.  Farquhar,  11  Ves.  467* 

12.  The  court  must  govern  itself  by  a  moral  certainty  upon  title ;  for  it  is 
impossible  there  should  be  a  mathematical  certainty.     12  Ves-  252« 

13.  An  old  incumbrance  to  be  attended  to ;  unless  it  can  be  presumed 
that  it  does  not  exist.     11  Ves.  351.  . 

14.  Outstanding  term,  to  attend  the  bheritance,  the  trusts  beiiie  per- 
formed,  may  be  an  objection  to  the  conveyance :  not  to  the  title.  BeKeiey 
v.  .Dunn,  16  Ves.  38a 

15.  To  make  good  a  title  to  the  residue  of  an  old  term,  mesne  assign- 
ments, which  cannot  be  produced,  will  be  presumed,  even  at  law.  11  Ves. 
350. 

16.  Whether  upon  the  sale  of  an  aqnuity,  charged  upon  a  real  estate,  jthe 

vendor 
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vendor  must  make  out  the  title  of  the  grantor  to  the  estate  charged,  qucsre, 
JB«ddiffe  t.  Warrington,  12  Ves.  326. 

17*  A.  devised  property  to  his  wife  in  trust,  to  divide  it  among  his  seven 
cfaildrea,  in  such  proportions  as  they  should  deserve.  One  of  the  children 
sold  her  share,  and  covenanted  to  make  it  a  full  seventh.  This  is  good  witli- 
oot  the  mother  joining.    Musprat  v.  Gordon,  1  Anst.  34<. 

\%.  Purchaser  decreed  to  take  a  title  under  an  obscure  will,  amounting 
to  a  power  to  sell ;  the  legal  estate  not  being  given,  descends  to  the  heir  till 
execution  of  the  power;  and  then  passes  to  the  vendee.      Wameford  v.^ 
Thompson,  3  Ves.  513. 

19.  Upon  a  late  decision  of  the  court  of  exchequer,  that  a  presumption 
from  non-payment  of  tithes  cannot  bar,  even  a  lay  impropriator,  the  lord 
chancellor,  though  holding  the  contrary  opinion,  would  not  compel  a  pur- 
chaser to  take  such  a  title;  and  dismissed  the  bill  against  him  for  a  specific 
perfonnance.    Rose  v.  Calland,  5  Ves.  186. 

^  20.  Exception  to  a  report,  in  favour  of  a  title,  on  the  ground,  that  tlie 
Krecaion  in  fee  might  have  been  disposed  of,  so  as  not  to  have  descended  to 
the  beir,  from  whom  the  title  was  derivedi  overruled.    Sperling  v.  Trevor, 

7Ves.497. 

21.  Objection  by  a  purchaser  upon  illegitimacy,  upon  the  circumstance, 
that  the  register  of  marriage  could  not  be  found,  an  inaccurate  state- 
ment in  a  &ed,  and  some  particularity  of  description  of  the  child  in  a  will. 
Dpon  tlie  time  of  the  marriage,  previous  to  the  marriage  act,  and  other  cir- 
cmnstances,  the  lord  chanceuor's  opinion  was  against  the  objection :  but  it 
was  ovemded  upon  a  general  release ;  which,  though  onl^  reciting  gene- 
nOjr,  that  objections  were  taken,  was  held  sufficient ;  as  bmding  the  party 
to  inquire  into  the  nature  of  the  objections.  Lord  Bray  broke  v.  Inskip, 
8  Ves.  417. 

28.  Thoiigh  a  party  is  not  permitted  to  execute  a  power  for  his  own 
benefit,  and  the  objection  cannot  be  waived  by  a  party  participating  in  the 
benefit,  at  against  other  interests,  the  court  will  not  act  against  ue  title 
Bpon  a  mere  aiuyicion  that  a  ^ansaction  was  of  that  nature,  appearing  fair 
both  upon  the  instrument  and  the  abstract ;  viz.  a  purchase  unaer  the  exor 
catioB  of  a  power  of  appointment  by  a  father,  subject  to  estates  for  life,  in 
him  and  his  wife,  in  favour  of  their  son ;  all  three  joim'ng,  and  receiving  the^ 
■oney,  the  fiiir  value ;  which  is  presumed  to  be  receiving  according  to  theic 
interests  in  the  estate ;  and  the  purchaser  not  bound  to  see  to  the  applica- 
tion.   McQueen  v.  Farquhar,  1 1  Ves.  467- 

23.  An  act  of  bankruptcy  a  sufficient  objection  to  title ;  without  showing 
sdebt  upon  which  a  commission  could  issue.    Lowes  v.  Lush,  14  Yes.  547* , 

24.  AXk  act  of  bankruptcy  and  a  docket  struck,  though  no  commission 
isoed,  a  sufficient  objection  to  a  bill  for  specific  performance  of  a  previous 
oontract  for  the  sale  of  an  estate,  to  the  plamtiff ;  m  a  case  even  irhere  part 
of  the  money  had  been  paid,  and  sub-contracts  for  sale  of  part  entered  into 
b^  the  planitiffy  and  where  the  defendants  had  agreed  to  convey  accordingly. 
FisDUin  T.  Lord  Brownlow,  14  Yes.  550. 

25.  PUrchaaer  not  compelled  to  take  a  doubtful  title ;  viz.  by  executing  a 
pover  of  aale,  introduced  under  a  direction  by  a  decree  establishing  a  willy 
to  the  master  to  approve  a  proper  settlement ;  the  will  not  authorizing  the  in- 
Krtioa  of  ittch  a  power ;  nor  could  it  be  sustained  under  a  power  by  a  fom^ep; 
iettlenient,  which/  if  not  extinct  by  the  failure  of  the  limitations,  and  Uie 
OUQD  of  the  estate  for  life  with  the  reversion,  could  not  be  duly  applied  to 
pvposes  clearly  foreigp  to  its  original  object ;  and  though  purchasers  are  not 
pot  to  exercise  a  very  nice  and  critical  judgment,  with  regard  to  the  pur- 
poies  (or  which  purposes  arc  crated,  it  could  never  be  intended  to  refqr  to 
a  perfectly  new  set  of  limitations  in  a  new  settlement,  at  a  long  subsequent 
period,  mader  a  disposition  by  the  will  of  the  owner  of  the  fee ;  to  be  exer- 
cised, not  for  any  purpose  in  the  least  degree  connected  with-  the  settlement, 
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but  avowedly  as  an  expedient  to  supply  the  want  of  a  valid  power  in  that 
settlement ;  and  enable  those  whom  he  had  made  only  tenants  for  life,  to 
dispose  of  the  estate.    Whe^te  t.  Hall,  17  Ves.  jun.  80. 

26.  Objection  by  a  purchaser  of  allotments  under  an  inclosing  act,  that  the 
award  of  the  commissioners  was  not  made,  overruled ;  the  act  containing  a 
clause,  enabling  a  sale,  and  declaring  the  conveyance  valid,  before  tne 
award ;  and  supposing  the  possibility  of  the  commissioners  varying  the  allot- 
ments, the  purchaser  naving  full  notice  of  all  the  circumstances.  Kingsley 
▼.  Young,  17  Ves.  jun.  468. 

27-  SpeciBc  performance  against  a  purchaser,  under  a  power  of  sale  in  a 
mortgage  deed  without  the  mortgagor,  though  under  a  covenant  to'  the 
mortgagee  to  join  in  a  sale,  without  costs ;  the  only  authority  produced,  not 
being  in  point.    Corder  v.  Morgan,  18  Yes.  jun.  S44. 

28.  Purchaser  not  compelled  to  take  a  doubtful  title ;  depending  on  the 
questions,  whether  a  deed,  not  delivered,  but  merely  retainea  by  the  vendor 
until  payment  of  the  money,  could  be  considered  as  an  escrow :  in  that  case, 
Us  between  a  judgment  creditor  and  the  assignees  under  the  bankruptcy  of 
the  vendor,  wheuier  pavment  to  the  assignees  would  be  a  performance  of 
the  condition,  making  the  deed  absolute  from  the  beginnings  and  any  con- 
veyance from  the  assignees  inoperative:  if  not  an  escrow,  but  absolute 
from  the  commencement,  whether,  with  reference  to  the  statute  21  Jac.  1. 
'C.  19.  s.  9.  the  judgment  would  be  operative  as  against  the  lien  of  the  assig- 
nees for  the  price ;  and  if  not,  what  would  prevent  its  attaching  on  the 
estate.    Hoper  v.  Fish,  2  Ves.  &  Beam.  14k5. 

29.  It  is  no  objection  to  a  title,  that  two  fee-fann  rents,  created  by  letters 
patent  by  James  L,  are  not  shown  to  have  been  extinguished,  it  being  proved 
that  no  daim  had  been  made  by  the  crown,  of  the  rents  from  the  year  1706, 
and  no  proof  of  any  previous  claim.    Simpson  v.  Gutteridge,  ]  Mad.  609* 

'SO.  I4inds  were  settled  in  A.  for  life,  remainder  to  his  wife  for  life,  remainder 
to  their  children,  with  a  power  of  revocation  and  appointment  to  new  uses  by 
the  husband  and  wife  jointly ;  proviso,  that  if  A.  should  become  bankrupt,  &c. 
then  the  limitation  to  him  for  life  should  cease,  and  the  lands  shoula  go  to 
trustees  during  life,  for  the  benefit  of  his  wife  and  children.  A.  agreed  for 
the  sale  of  this  estate,  and  proposed  to  make  title  to  the  purchaser,  by 
executing  this  power  of  revocation.  The  conveyancer,  on  the  part  of  the  pur- 
chaser, required  an  indemnity  against  A.'s  havmg  committed  any  secret  acts 
tyf  bankruptcy,  for  that  die  power  of  revocation  would  be  extmguished  by 
the  forfeiture  of  the  life-interest  of  A.  on  a  bill  filed  by  A.  to  compel  the  per- 
fbrmance  of  this  contract;  the  court  thought  there  was  no  ground  for' 
the  objection,  send  that  the  mistake  in  opinion  of  the  conveyancer  could  not 
save  the  defendant  fromcosts.    Maling  v.  Hill,  I  Cox,  186. 

YIII.  £)l  tge  time  allotoeb  to  ttmplm  tfft  contracr. 

i.  Of  delays  occasioned  by  the  neglect  of  either  party. 

1  •  Specific  performance  may  be  decreed  after  considerable  delay,  if  the 
vendor  has  not  demanded  his  deposit  or  shown  a  determination  not  to  pro* 
eeed  in  the  purchase.^   Pinckev.  Curtels,  4  B.  C.  C.  S29. 

2.  Where  the  sale  is  of  a  reversion,  the  time  is  tnaterial,  and  the  money 
toot  being  paid  by  the  day,  by  default  of  vendee,  the  vendor  was  discharged 
4rom  his  contract.    Newman  v.  Rogers,  4  B.  C.  C.  391. 

S.  The  condu<;t  of  the  parties,  inevitable  accident,  &c.  might  induce  tlie 
court  to  relieve  against  a  lapse  of  the  day  fixed  fbr  completing  a  purchase. 
4  Ves.  690. 

4.  Specific  performance  decreed :  the  abstract,  though  delivered  very  late, 
and  under  a  notice^  thsl  the  vendee  would  insist  on  his  deposit  with  intereat, 
if  the  title  should  not  be  made  out,  and  possession  delivered  by  the  time  of 
payment,  having  been  received  and  kept  without  objection ;  apd  the  vendee 

upon 
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upon  the  construction  and  the  circumstances  not  beine  entitled  to  insist  on. 
tbe  time,  as  the  essence  of  the  contract*    Seton  v.  Sladoy  7  Ves.  2S5* 

5.  By  the  terms  of  an  auction,  the  title-deeds  were  to  be  produced  by  a 
certain  day.  They  were  not  then  ready,  but  the  purchaser  received  them 
afterwards,  without  objection ;  he  cannot  afterwards,  on  disliking  the  title, 
object  to  the  delay.    Smith  t.  Bumam,  2  Anst.  527* 

2.  Of  delays  occasioned  by  the  state  of  the  title. 

^  1.  Where  the  time,  at  which  the  contract  was  to  be  executed,  is  not  mate- 
rial, and  there  is  no  unreasonable  delay,  the  vendor,  though  not  haying  a 
ffood  title  at  the  time  the  contract  was  to  be  executed,  nor  when  the  bill  was 
filed,  bat  being  able  to  make  a  title  at  the  hearing  is  entitled  tp  a  specific 
performance.     Wynn  v.  Morgan,  7  Ves.  202. 

2.  A  purchaser  cannot  declare  off  a  contract  upon  the  ground  of  the  ven-< 
dor*s  not  having  perfected  the  title  Within  a  reasonable  time,  where  the  ^ 
former  "who  was  in  possession  had  been  aware,  from  an  early  period  of  the^ 
tiea^,  that  there  was  some  objection  to  the  abstract,  but  has  nevertheless 
contmued  to  negotiate  with  the  latter  down  to  a  recent  period,  and  then  on 
the  fudden  (a  fortnight  after  the  last  act  of  negotiation),  tells  him,  that  he 
abandons  the  contract.    Warde  v.  Jeffery,  4  Price,  294. 

S.  Vendor,  not  having  a  title  at  the  date  of  the  contract,  shall  have  a 
specific  performance,  if  he  procures  a  title  before  the  report.    10  Ves.  315. 

4.  Parchaser.  cannot  insist  upon  being  discharged  upon  a  report  of  de- 
fective title,  if  capable  of  being  made  good  within  a  reasonable  time ;  as  ta 
whicb  the  vendor  will  be  put  under  terms.    Coffin  v.  Cooper,  14  Ves.  205. 

5.  On  1^  reference  of  title,  the  master  having  reported  that  a  good  title 
ooold  be  made ;  order,  referring  it  back  to  the  master  to  see  whether  such 
title  could  have  been  made  prior  to  the  filing  of  the  bill  by  the  vendor  for  a  * 
specific  performance.    Birch  v.  Haynes,  2  Mer.  444. 

6.  A  vendor  cannot  come  at  any  distance  of  time  for  a  performance :  but 
opop.a  biD  filed  fourteen  months  after  the  correspondence  upon  the  ob- 
jectioDs  to  the* title  having  ceased  by  die  defendants  returning  no  answer 
to  the  last  letter,  calling  for  a  distinct  answer,  and  threatening  a  bill,  and  the 
auctioneer  not  having  been  called  on  to  return  the  deposit,  it  was  referred  to 
the  master.    The  IM&rquis  of  Hertford  v.  Boore,  5  Ves.  7 19. 

7.  In  bill  against  the  vendor,  the  vendee  or  his  heir  being  in  possession^ 
^the  agreement  havinff  been  made  by  the  tenant  for  life,  with  the  reversioner,) 
snd  an  account  of  Uie  purchaser's  personal  estate  becoming  necessary,  an 
cttly  day  shall  be  appointed  for  payment  of  the  purchase  money,  and  in 
ftilure,  the  bill  quoad  hoc  to  be  dismissed.  Lowther  v.  Andover,  1  B«  C 
C.396. 

8.  An  estate  was  sold  by  auction,  and  the  purchase  was  to  be  completed 
in  two  months,  according  to  the  conditions  of  sale.  The  buyer  died  soon 
siftfirwards,  and  suits  were  instituted  both  in  the  Spiritual  court,  and  the 
court  of  chancery  respecting  his  a&irs,  which  prevented  the  completion  of 
tbe  oootiact.  Four  or  five  years  after  the  sale,  the  vendor  filed  his  bill  to 
bare  the  contract  rescinded ;  and  the  afiairs  of  Uie  buyer  still  remaining  un- 
setded,  the  court  rescinded  the  contract,  and  gave  the  plaintiff  his. 
costs  out  of  the  deposit.    Mackreth  v.  Marlar,  1  Cox,  259. 

IX.  £)f  tj^ ,  absrttart  and  rotttieiiattce ;  ttft  a00igmiittir  tf 
ttm» ;  atttfiteb  topitg  and  coficttantft  for  title  to  ttHitj^ 
a  vmtffagtx  10  entitim ;  of  0eaccj^ing  for  incumbcaticeti ; 
atin  of  tdtef  in  re{i{ie(t  of  intumbrantedt 

1.  Of  the  abstract  and  conveyance  —  abstract  when  complete. 

The  abstract  is  complete,  when  it  appears  that  upon  certain  acts  done,  the 
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legal  and  equitable  estates  will  be  in  the  purchaser;  though  long  before  the 
title  can  be  completed.     Lord  Braybroke  v.  Inskip;  8  Ves.  41  ?• 

2.  or  the  abstract  and  conveyance  — *  at  whose  expence. 

Expence  of  conveyance  falls  on  th^  purchaser,  if  no  particular  stqpiilatioo* 
2  Ves.  155. 

3.  Of  tlie   abstract   and    conveyance  —  indemnity  on   loss  of  title 

deeds. 

The  vendor  of  an  estate  having  lost  his  title  deeds,  agreed  to  give  the 
vendee  a  real  security  against  such  loss.  The  vendee,  ori  a  bill  for  a  spe* 
clfic  performance  of  the  agreement,  stated  that  he  had  not  real  property 
sufficient  for  such  security,  but  offered  ample  personal  security.  Held,  that 
vendor  was  bound  to  procure  a  sufficient  real  security.  Walker  v.  Barm  s» 
S  Mad.  247. 

4.  Of  assii^nment  of  terms. 

Vide  16  Ves.  380.      '  ^ 

1 

5.  Of  attested  copies  —  when  the  originals  must  be  produced  or  forth- 
coming. 

The  reversion  of  an  estate  having  been  put  up  to  sale  by  public  auclion* 
describing  it  as  leased  with  a  covenant  on  the  part  of  the  tenant  to  repair  ; 
and  the  purchaser  objecting  to  the  title,  because  no  counterpart  of  the  lease 
was  in  the  possession  of  the  vendors ;  it  being  stated  to  be  in  the  hands  of  a  . 
party  under  a  partition  of  the  estate  made  some  time  before :  the  court 
thought  that  such  counterpart  ought  to  be  deposited  for  the  benefit  of  all 
parties,  before  it  could  compel  the  purchaser  to  take.  Shore  v.  Colletc, 
Cooper,  234. 

6.  Of  attested  copies  —  at  whose  expence. 

1.  A  purchaser,  who  cannot  have  the  original  title  deeds,  the  estate  being 
sold  in  a  great  number  of  lots,  is  entitled  to  attested  copies  at  the  expence 
of  the  vendor,  notwithstanding  the  inconvenience  and  expence.  Dare  ▼• 
Tucker,  6  Ves.  460. 

2.  Purchaser  of  small  lots  entitled  to  attested  copies  of  the  title  deeds, 
accompanying  the  principal  purchase,  at  the  expence  of  the  vendor :  no 
stipulation  having  been  made  upon  the  subject.  Boughton  v.  Jew^l, 
15  Ves.  176. 

7.  Of  covenants  for  title. 

Implied  covenant  by  vendor  of  a  freehold  estate  for  the  title,  though  an 
assignee  under  a  commission  of  bankruptcy,  selling,  by  a  general  descHption, 
not  restrained  to  his  actual  interest.     18  Ves.  jun.  512. 

8.  Of  covenants  against  incumbrances* 

Under  a  general  agreement  to  sell  a  fee-«impie  estate,  free  from  incoat- 
brances,  the  purchaser  is  entitled  to  various  covenants,  according  to  the  Ub- 
ture  of  the  vendor's  title.  15  Ves.  268. 

9.  Of  covenants  running  with  land. 

1.  Covenant  upon  a  conveyance  in  fee  with  the  grantees,  lessees  of  water- 
works not  to  sell  or  dispose  of  water  from  a  well  to  the  injury  of  the  pro- 
rprietors  of  the  said  water-works,  their  heirs,  executors,  administrators,  and 
assigns.  Whether  the  covenant  runs  with  the  land,  so  as  to  bind,  and  be 
enforced  by  assignees  ;  whether  it  is  contrary  to  the  policy  of  the  law,  and 
as  to  the  cnect  of  a  renewal  of  a  lease,  quare* 

2.  The  parties  left  to  law,  and  a  demurrer  allowed,  from  the  inconvenience 
of  enforcing  such  a  covcnaat  by  injunction.    Collins  v.  Plumb,  16  Ves.. 
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10.  Qf  relief  fix>m  incumtouioes  —  where  the  purchase  money  has 

not  been  paid. 

1.  The  execatioD  of  a  bond  for  securing  .  the  pajrment  of  the  pivchase* 
money,  is  not  a  completion  of  the  contract;  and  where  fraud  is  made  out, 
the  court  will  relieve  against  it.     1  Dan.  8. 

2.  Purchaser  pendetUe  lite^  from  the  defendant  in  a  real  action,  hound  by 
the  jwkment.  2  Yes.  &  Beam.  205.  So  upon  a  suit  of  qpiesne,  under  the 
statute  Westminster,  2.    Ibid. 

5.  Purchaser  of  an  estate  charged  with  debts,  pending  i^  suit  by  creditors, 
bound  by  the  decree.  2  Yes.  &  Beam.  207.    Yide  19  Yes.  221. ;  1  Cox,  160. 

11.  Of  relief  from  incumbrances  —  where  t£e  purchase  money  has 

been  paid. 

1.  The  defendant  having  sold  and  conveyed  land  to  the  plaintiff,  sug- 
gesting that  he  had  a  title,  and  it  afterwards  appearing  that  he  was  not  en- 
titled to  part,  the  same  being  an  encroachment  from  a  common,  though  no 
eviction  happened  or  was  threatened';  a  bill  lies  to  set  aside  the  conveyance, 
ud  for  a  return  of  the  purchase  money  and  ail  expences.  Edwards  v. 
M'Leary,  Cooper,  308. 

9.  Devise  to  A.  charged  with  a  legacy  to  B. ;  A.  sells  the  estate  without 
hanng  discharged  the  legacy.  On  a  bill  filed  by  B.  for  payment  of  the  le- 
gacy, decree  against  the  purchasers,  with  decree  over  against  A.}  in  case 
upon  inquiry  it  should  turn  out  that  no  deduction  had  been  made  from  the 
purchase  money  in  respect  of  the  legacy.  Newman  v.  Kent,  1  Mer.  240. ; 
1  B.  C.  C.  SOI. ;  2  B.  C.  C.  282. ;  15  Yes.  345. ;  7  Yes.  231. 

X.  £)f  itittmt  anti  tatm, 

1.  Of  interest  —  in  what  cases  payable. 

1.  To  excuse  a  purchaser  from  paying  interest  during  the  delay  in  clear- 
tog  difficulties  as  to  the  title,  it  is  not  sufficient,  that  the  money  was  appro- 
priated and  unproductive :  but  the  vendor  must  have  notice  of  that.  I^owell 
t.  Martyr,  8  Yes.  146. 

S.  A  purchaser  of  a  future  interest,  after  a  term,  shall  not  pay  interest  or 
an  increased  price,  for  a  part  of  the  term  elapsing  before  the  purchase  is 
completed,  unless  the  delay  be  by  his  fault.  Growsack  v.  Snuth,  3  Anst. 
877. 

3.  When  purchase  money  is  agreed  to  be  pud,  and  a  conveyance  made  at 
a  given  time,  and  disputes  arise  as  to  the  title,  and  the  purchaser  proposes  to 
tlie  vendor  to*  lay  out  the  purchase  money  in  exchequer  bills  till  it  is  wantedf^ 
but  the  vendor  returns  no  answer,  and  the  purchase  money  is  laid  out  in 
exchequer  bills,  the  vendee  is  at  die  risk,  and  is  entitled  to  the  benefit  of 
<uch  purchase  money,  with  4/;  per  cent,  interest.  Gaisford  v.  Acland, 
2Mad.28. 

4.  Where  a  sale  is  avoided,  the  purchase  money  for  which  was  secured 
bj  in  mstrument  bearing  interest,  and  interest  had  beep  paid  thereon,  such 
ptjments  are  to  be  considered  as  principal,  and  are  not  to  be  refunded  witli 
(merest.    Murray  v.  Pahner,  2  Scti.  &  Lef.  488. 

0*  Advertisement  of  an  estate  for  sale  by  auction  described  it  all  as  free* 
bold,  though  a  small  part  was  held  at  will ;  after  execution  of  articles,  a 
treaty  for  an  exchange  of  that  part  took  place ;  -pending  which,  at  the  time  . 
appointed  for  completing  the  purchase,  purchaser  tool^  possession  forcibly ; 
bat  proceeded  in  the  treaty  aflerwads,  till  he  finally  refused  to  agree  to  the 
parcbase :  on  bill  of  vendor,  purchase  money  decreed  to^be  paid  with  4  per 
cent,  from  the  time  it  ought ;  but  inquiry  directed  as  to  what  ought  to  have 
been  the  compensation,  at  that  time,  for  Uie  part  not  freehold;  that 
with  the  outgoings  to  be  deducted.    Calcraft  v.  Roebucki  1  Yes.  221. 

A  a  4  2.  Of 


S60        CONTRACT  BETWEEN  VENDOR,  &c.    [Ch^cert 

2.  Of  interest  —  at  what  rate. 

1.  Purchaser  justified  in  taking  a  fair  objection^  though  OTemded.  Cox 
V.  Cfaataiberlain,  4  Ves.  631. 

2.  Specific  performance  decreed,  with  costs,  in  a  case  where  the  de- 
fiendants  objecting  to  title,  had  been  serred  with  notice  of  a  prior  decision 
in  a  different  cause  in  favour  of  the  same  title,  against  a  similar  objection. 
Biscoe  V.  Wilks,  3  Mer.  ^56.    Vide  Cox,  186. ;  1  Ves.  221. ;  2  Mad«  28. 

XI.  S>ftfft  obltgarion  of  a  pmtBdflier  to  m  to  tit  offlitatum 

of  tfft  pitr(&a0e  momp« 

1.  Of  this  liability  with  reference  to  real  estate. 

1.  Where  land  is  ordered  generally  to  be  sold,  the  purchaser  is  not  bound 
to  see  to  the  application  of  the  money.  Smith  v.  Guyon,  1  B.  C.  C.  86. 
See  also  the  case  of  Jebb  v.  Abbet,  and  Baynon  t.  Collins,  in  the  note,  1  B. 

2.  Charge  of  debts  and  legades  on  land*  the  purchaser  is  hot  obliged  to 
see  to  the  application.    Jebb  v.  Abbet*  4  B.  C.  C.  186.  n. 

3.  The  doctrine  as  to  binding  a  purchaser  to  see  to  the  application  of  the 
money  by  trustees,  has  been  extended  farther  than  any  sound  equitable  prin- 
ciple wiU  warrant.    16  Ves.  156. 

4.  Charge  or  direction^  by  deed  or  will,  for  payment  of  debts  generally, 
followed  by  specific  dispositions :  the  purchaser  is  not  bound  to  see  to  the 
application.     6  Ves.  654. 

5.  Whether  the  rule,  that,  where  there  is  a  general  charge  of  debts,  not 
scheduled,  a  purchaser  is  not  to  see  to  the  application,  holds,  where  the 
purchase  is  not  from  the  original  trustees,  but  from  others,  to  whom  they 
conveyed,  quare.  An  objection  upon  that  distinction  was  overruled  upon 
circumstances.    Lord  Bray  broke  v.  In^kip,  8  Ves.  417* 

6.  Objection  to  title  by  a  purchaser,  under  a  trust  to  sell,  as  bound  to 
see  to  the  application  of  the  money  in  satisfaction  of  scheduled  creditors, 
and  others  coming  in  witliin  a  limited  time  after  the  date  of  the  deed ;  im- 
plying that  the  receipt  of  the  trustees  should  be  a  discharge.  Balfour  v. 
Welland,  16  Ves.  151. 

7.  The  contractor  for  an  estate,  devised  to  trustees  to  sell,  subject  to 

S articular  charges,  must  see  the  money  applied  in  pzjment  of  such  charges  ; 
lit  if  only  to  sell,  he  has  nothing  to  do  with  the  application  of  the  money. 
Currer  V.  Walkley,  Dick.  649. 

S.  Account  of  arrears  of  an  annuity  decreed  against  a  purchaser  with 
notice :  the  length  of  time  not  being  sufficient  to  raise  a  presumption  of  satis^ 
&ctioR.    Wynn  v.  Williams,  5  Ves.  130. 

9.  Mortgage  debt  and  premises  were  assigned  by  the  mortgagee  Xo  trus- 
teesy  with  powers  to  sue  and  give  acquittances,  and  all  the  same  powers  as 
tfie  mortgagee  had.  The  mortgaged  estate  was  sold'  under  a  decree,  and 
the  purchase  money  paid  into  court.  Held,  on  an  exception  to  the  title, 
b€feause  the  scheduled  creditors  were  not  parties  to  the  bills,  but  only  the 
trustees,  that  the  trustees  could  make  a  good  conveyance ;  and  that  the  ex- 
ception ought  not  to  have  been  made  to  the  title  but  to  the  conveyance. 
Sinks  v.  Ld.  Rokeby,  2  Mad.  227. 

2.  Of  this  liability  witli  reference  to  leasehold  estates. 
Vide  1  Cox,  145. 

XII.  jgDf  tge  tontot'jt  lien  on  tfie  ttstatt  siofd  for  tge  purcBaoe^ 

monep,  if  nor  pain, 

1.  Original  of. 

Vide  15  Vt's.  344. 

2.  In 
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2.  In  what  cases  raised. 
Vide  Dick. 485.;  1  B.C.C.4fi0.s  6Vet.9i.,^  12Veft.38S.;  i5Ve8.329.; 
16Ves.278.;  i  Rose,  S06. 

3.  Whether  it  extends  to  third  persons. 

Vide  9  Ves.  209. ;  15  Ve«.  829. 

4.  Against  whom  it  will  be  enforced. 

Vide  6  Ves.  752. ;  15  Vtes.  S29. 

5.  Waiver  and  discharge  of. 

VidelCox,91.;  6Ve8.752.;  15  Ves.  329.;  16  Ves.  278.;  19  Ves. 235.; 
1S.&L.J32.;  2  V.&B.306.;  2V.&B.309.;  iRose^SOe.;  2  Rose,  79.; 
1  Mad.  346. 

XIII.  i2>f  tfst  pvmm  iittaiiable  of  ptircj^atimg. 

L  Of  purchases  by  trustees,  agents,  &c.  —  Bankrupt  commissioner. 

1.  A  commissiooer,  though  be  mav  not  have  acted,  canliot  become  a  pur- 
chaier  of  the  bankrupt's  estate  without  the  consent  of  the  creditors  at  a 
general  meeting.    Ex  parte  Harrison,  1  Buck.  17* 

2.  \^de  in  tit.  Bankrupt. 

2.  Of  purchases  by  trustees,  agents,  &c.—- Mortgagee. 

Mortgagee  of  premises  to  be  sold  under  the  general  order,  permitted  to 
bid  at  the  sale.    Ex  parte  Du  Cane,  1  Buck.  18. 

3.  Of  purchases  by  trustees,  agents^  &c.  —  Residuary  I^;atee. 

A  residuary  legatee  has  not  such  an  interest  as  to  prevent  his  becoming' 
hinuelf  a  purchaser  of  premises  sold  under  a  decree  in  the  cause.  Hooper 
V*  Goodmn,  Cooper,  75. 

XIV.  jS>f  tj^  protrctton  aitH  relief  aSbrHeH  to  purc&atterti  6p 

0tatttte0 ;  attn  ftp  tge  xu\t»  of  equttp^ 

1.  Of  fraudulent  and  voluntary  settlements. 

!•  A  court  of  eauity  will  not  assist  a  vendor  in  defeating  a  prior  volun- 
tuy  fettlement  maae  by  himself.    Smith  y.  Garland,  2  Mer.  123. 

2.  Purchaser  objecting  to  title  on  the  ground  of  a  voluntary  settlement 
made  by  the  vendor ;  a  bill  for  specific  performance  by  the  vendor  was  dts- 
Billed,  and  an  exception  to  the  master's  report  approving  the  title,  allowed. 
Smidi  V.  Garland,  Ibid. 

2*  Of  protection  from  judgments  and  recognizances— in  the  case  of 

freehold  estates. 

Purdiaser  bound  by  notice  of  a  judgment,  though  not  docketted.  Davis  v. 
Lord  Strathmore,  16  Ves.  419. 

3.  Of  protection  from  nnr^stered  deeds,  &c.  —  of  ihe  equitable  doc* 

trine  on  the  acts  in  r^ard  to  notice. 

Purchaser  within  the  registry  act  (7  Ann.  c.  20.)  bound  by  notice  of  a 
deed,  not  registered.    16  \^.  427. 

4*  Of  equitable  rcdief  and  protection  —  where  the  purchaser  has  not 

notice. 

1.  Plea  of  purchase  for  valuable  consideration  without  notice.  13  Ves.  187* 

2.  Principle  of  the  plea  of  purchase  for  valuable  consideration  without 
notice.    9  Ves.  33. 

3.  Whoever  has  the  best  right  to  call  for  the  legal  tttlcj  can  avail  himself 

of 
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of  the  plea  of  purchaser  for  a  raluable  considerMioa  without  notice.    1  Ball 
&  Beatty,  171. 

4.  This  court  will  not  take  the  least  step  agaipst  a  purchaser  for  valuable 
consideration  without  notice  t  a^  even  to  perpetuate  testimony  against  him. 
2Ve8,458. 

5.  Bill  by  tenant  for  life  in  possession  for  discovery  and  delivery  of  the 
title  deeds :  plea,  a  mortgage  in  fee  by  a  former  tenant  for  life,  alleging  him* 
self  to  be  seised  in  fee,  without  notice,  or4ered  to*8tand  for  an  answer,  with 
liberty  to  except.    Strode  v.  Blackburn,  S  Ves.  ^2. 

6*  Bill  by  tenant  in  tail  in  possession  under  a  marriage  settlement  for  dis- 
covery and  delivery  of  title-deeds.  Plea,  nlortgage  by  the  tenant  for  life, 
alleging  himself  to  be  seised  in  fee,  and  in  possession  of  the  premises  and 
deeds  al  apparent  owner,  allowed ;  upon  the  rule,  that  a  court  of  eaulty 
gives  no  assistance  against  a  purchaser  for  valuable  consideration  without 
notice.    Walwyn  v.  Lee,  9  Ves.  24. 

5.  Of  equitable  relief  and  protection  -^  efiect  of  notice* 

1.  Qtuere^  whether  even  a  covenant  against  incumbrances  will  extend  to 
protect  a  purchaser  against  incumbrances  of  which  he  has  express  notice. 
Ogilvie  V.  Foljambe,  d  Mer.  53. 

9.  Where  tenant  for  life  granted  leases  for  lives  under  a  power,  and  bound 
himself  upon  the  dropping  of  a  life  to  grai^  a  new  lease  with  the  same  pro- 
vision for  renewal  on  the  death  of  any  person  to  be  named  in  any  future 
l^ase,  and  afterwards  joined  in  a  sale.  Though  the  power  is  exceeded,  yet 
if  a  life  drops  in  the  life  of  the  lessor,  the  purchaser  having  notice  must 
specifically  perform^  by  granting  a  new  lease  with  the  same  provision.  Ge- 
neral notice  to  a  purchaser,  that  there  are  leasesi  is  notice  of  all  their  con- 
tents. ^  Taylor  v.  Stibbert,  9  Ves.  437. 

3.  A  person,  affected  by  notice,  has  the  benefit  of  the  want  of  notice  by 
intermediate  parties.     1 1  ves.  478. 

4.  Specific  performance  of  a  contract  to  piu'chase  enforced  against  a  sub- 
ftequent  purchaser,  at  an  advanced  price,  witii  notice ;  who  was  decreed  to 
convey  on  payment  to  him  of  the  price  for  which  the  plaintiff  contracted. 
Daniels  v.  Davison,  17  Ves.  433. 

5.  Notice  to  a  purchaser  in  one  transaction  will  not  affect  him  in  an  inde- 
pendent subsequent  one ;  but  notice  of  a  deed  Is  notice  of  the  whole  of  its 
contents,  so  fhr  as  theV  can  affect  the  transaction  in  which  notice  of  the  deed 
is  required.    Hamilton  v.  Royse,  8  Sch.  &  Lef.  315. 

XV.  £)f  nottce> 

1.  Of  constructive  notice. 

1.  A  purchaser  is  not  bound  to  take  notice  of  an  equity  arising  out  of  the 
mere  construction  of  words,  which  are  uncertain^  and  the  meaning  of  which 
often  depends  upon  their  locality.  Cordwell  v.  Mackrill,  2  Eden,  347. ; 
Amb.  515. 

2.  Vendee  says,  he  has  bought,  vendor  is  silent :  conclusive  notice  to  a 
third  person.    l^Ves.  425. 

3%  Purchaser  being  told,  part  of  the  estate  was  in  possession  of  a  tenant, 
was  bound  by  the  lease,    k  Ves.  440. 

4.  Conveyance  to  B.  of  an  estate,  the  money  being  paid  by  A.,  B.  is  a 
trustee :  and  C.  takes  from  B.  with  notice.     15  Ves.  3^. 

5.  Notice  to  a  purchaser,  that  there  is  a  lease,  is  notice  of  its  contents* 
Hall  v.  Smith.    14  Ves.  426* 

6.  Notice  to  a  purchaser,  of  possession  by  a  tenant,  is  notice  of  his  in- 
terest.   13  Ves.  120. 

7.  The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the  actual  interest 

he 
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he  nny  have,  either  as  tenant,  or,  fartlter,  as  in  this  instance,  by  an  agfee- 
meDi  td  purchase  the  premiseB*    Daniels  y«  Davison,  16  Ves.  244. 

8.  The  poaseaaion  <n  a  tenant  is  notice  to  a  purchaser  of  the  actual  interest 
Ik  may  have  either  as  tenant*  or,  farther,  as  in  this  instance,  by  an  agree* 
neat  to  purchase  the  premises*    Daniels  v.  Davisonv  17  Ves.  jua.  433* 

9.  The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the  whole  actual 
imereat  he  may  have  in  the  estate,  therefore  of  a  right  to  the  timber  on  the 
eMste,  although  such  right  accrued  by  a  title  posterior  to  that  on  whioh  Ina 
poflMssion  iras  grounded.    AUen  v.  Anthony,  1  Mer.  382* 

10.  Purchaser  of  a  lease,  though  not  considered  a  purchaser  for  valaable 
coBttdsration  without  notice  to  the  extent  of  not  bein^  bound  to  know  from 
whom  the  lessor  derived  his  title,  is  not  to  take  notice  of  all  the  circum- 
staDces  under  which  it  is  derived.  Therefore  understood  to  have  notice, 
that  the  lessors  were  trustees  for  a  charity,  not  that  the  lease  watf  bad,  that 
dependmg  on  circumstances  dehors,     17  Ves.  jun.  298. 

U.  Whether  purchaser  of  copyhold  must  be  presumed  to  have  notice  of 
every  thing  on  the  court  rolls,  qtuere.    18  Ves.  jun.  462. 

12.  The  registry  of  deeds,  Stc.  under  the  stat.6  Ann.  c.  2.  is  not  notice.  It 
would  be  mischievous  so  to  consider  it.  Bushell  v.  Bushell,  1  Sch.  &  Lef.  92. 
97. 103.;  Latouche  v.  Lord  Dunsany,  Id.  137. 157. 

13.  But  the  fourth  clause  of  that  stat  gives  to  all  deeds  registered  as 
thereby  directed,  efficacy  in  low  and  equity  according  to  the  priority  of  the 
time  of  r^istry.     1  Sch.  &  Lef.  92.  98. 

14.  The  provision  in  this  clause  (sect.  4.)  not  being  contained  in  ttie 
Eog&h  registry  acts,  has  produced  a  difference  in  the  decisions.  Sch.  Sc 
Let.  96.  isb.  This  proraion  in  the  Irish  act  has  given  even  to  articles,  if 
roistered,  against  a  legal  conveyance,  a  force  and  effect  which  they  have 
Dot  in  Enghmd.    Id.  102. 

15.  Registry  is  not  notice,  within  the  meaning  of  the  word  as  applied  by 
courts  of  equity.    Underwood  v.  Lord  CourtoWn,  2  Sch.  A  Lef.  64* 

16.  There  is  a  difference  between  actual  notice,  and  the  operation  of  tho 
r^ter  act*:  the  former  may  bind  the  conscience  of  the  parties ;  the  latter 
binds  their  title,  but  not  their  conscience.  Underwood  v.  Lord  Coortoun, 
2  Sch.  &  Lef.  66. 

17.  Purchaser  having  employed  the  vendor's  agent,  who  had  nqtice  of  on 
i]icaaibrance»  charged  with  notice,  notwithstanding  the  purchase  was  made 
under  the  sanction  of  the  court,  and  an  infant  was  mterested  in  it.  Toulmin 
T.  Steere,  3  Mer.  210. 

IS.  Nodoe  of  a  iudgment  against  a  vendor,  is  sufficient  notice  to  put  a 
purchaser  upon  making  further  inquiry :  and  if  he  neglect  it,  and  it  afler- 
virds  appears  that  insteadof  a  judgment,  the  party  has  a  specific  incumbrance 
OQ  the  proptrty,  he  will  be  bound  by  it    Taylor  v.  Baker,  1  Dmi«  7i. 

19.  Covenant  in  a  marriage  settlement  that  the  husband  shaU  within  one 
jesr  execute,  he  beii^  then  under  a^e,  does  not  show  such  an  interest  in 
him,  as  to  put  a  purchaser  upon  inquuy.    Howorth  v.  Deem,  1  Eden,  351. 

20.  Where  in  the  office  copy  of  a  wQl,  a  whole  line  of  the  original  had 
been  omitted,  but  the  sense  was  left  In  such  a  manner  as  to  give  reason  to 
suppose  that  the  original  contained  a  limitation  in  tail  of  real  estate ;  held, 
w  this  was  sufficient  to  put  a  purchaser  upon  inquiry.  Surman  v.  Barlow, 
2£d€n,ia5. 

21*  Mortgagee  of  a  lease,  which  recited  the  surrender  of  a  former  lease, 
vhich  was  upon  the  surrender  of  a.  former,  in  which  the  plaintiff's  title 
apptared,  held  to  have  notice  of  the  title*  Coppin  v.  Fernyhouffh, 
2B.C.C.291. 
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XVI.  ^iftclidiimtf  {letitm  telottfie  to  tj^  0ale  of  ymmtaltiu 

1.  Property  in  a  cargo  transferred  by.  bill  of  sale,  signed  bj  vendor  and 
▼endee :  but  by  a  new  agreement  signed  by  them  before  they  parted,  that 
it  shall  be  sold  and  accounted  for  by  the  factor,  for  vendor,  it  is  reduced  to 
agreement,  and  therefore  remedy  in  equity.  Weymouth  v.  Boyer,  1  Ves. 
416.  . 

2.  A.  receiving  goods  under  circumstances,  that  would  give  him  a  right 
to  return  them^  disaffirming  the  contract,  if  it  would  be  against  the  interest 
of  the  other  to  return  them,  may  sell  them,  considering  nimself  as  agent, 
and  bring  an  action  for  the  difference.    7  Ves.  347. 

3.  Upon  a  warranty  to  render  a  vendor  liable,  the  scienter  must  be  proved. 
1  Ball  &  Beatty,  515. 


^  CONTRIBUTION. 

I.  |ttrt0)iiction  of  courts  of  rqttttp  oter  tSe  subject  of  coittri^ 

botiott. 

Not  ousted  by  the  assumption  of  a  jurisdiction  by  courts  of  law* 

II.  i^ature  anb  CdunbattoQ  of  tge  boctrtm  of  coiitrtbutioti. 

As  between  co-sureties. 

III.  gfn  tugat  cases  tj^e  rtggt  of  contribution  exists  i  in  togat 

not. 

1.  Th^  case  of  an  incumbrance. 

2.  The  case  of  a  co-sure^,  collateral  and  without  privity. 
"S.  The  case  of  joint-wrongdoers. 

IV.  %n  tdgat  extent  tfie  rtgSt  of  contribution  ejrists^ 

As  between  co-sureties. 

V.  ^obe  of  enforcing  t&e  riggt  to  contributiom 

As  between  co-sureties. 


I.  Jfurisbiction  of  courts  of  equitp  ober  subject  of  tontrt^ 

bution^ 

Not  ousted  by  the  assumption  of  a  jurisdicticm  by  courts  at  law. 

Though  contribution  among  partners  is  now  enforced  at  law,  the  juris- 
diction of  courts  of  equity  is  not  ousted ;  and  therefore  though  the  bill  was 
dismissed,  the  object  havmg  been  obtained  in  an  action  directed,  the  court 
would  not  dismiss  it  with  costs.    Wright  v.  Hunter,  5  Ves.  792. 

II.  i^ature  anb  fbunbation  of  tj^e  boctrine  of  contrtbutfon* 

As  between  co^unstieB. 

The  doctrine  of  contribution  amongst  sureties  is  not  founded  in  contract' 
but  is  the  result  of  general  equity  on  the  ground  of  equality  of  burthen  and 
benefit.  Therefore  where  three  sureties  are  bqund  by  different  inacrunients> 
but  for  the  same  principal  and  the  same  engagement,  they  shall  contribute. 
Dsring  v.  Earl  of  Winchelsea,  1  Cox,  318. 

III.  Ju 
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III.  3tt  HNIat  tarn  ttf  vtsftt  of  coittdbiiNtii  ttii9t0i  in  toBac 

not. 

1.  The  case  of  an  incumbrance. 

1.  No  contribation  to  an  incumbrance  in  respect  of  an  estate  sold  by  a  prior 
teoant  in  tail,  in  favour  of  a  remainder-man,  who  might  have  been  bound ; 
opedally  if  the  sale  was  under  a  decree.    Lloyd  v.  Jkihnes,  9  Yes.  37* 

2.  See  in  tit.  Chabox. 

2.  The  case  of  a  co-surety,  collateral  and  without  privity. 

No  contribution  in  favour  of  one  surety  against  another :  his  engagement, 
according  to  the  bond,  and  parol  evidence,  which  was  held  admissible, 
being,  not  as  co-surety,  but,  without  the  privity  of  the  other,  as  a  distinct 
collateral  security,  limited  to  default  of  payment  by  the  principal  and  the 
other  surety.    Craythome  v.  Swinburne,  14  Yes.  l60. 

S.  The  case  of  joint  wrong-doers. 

No  contribution  between  wrong-doers  upon  entire  damages  for  a  tort. 
lVes.&  Beam.  117. 

IV.  Zn  toBdt  ejrtntt  tfft  ngfit  of  timtnbmim  tfimi* 

As  between  co-sureties. 

Ri^  of  contribution  among  co-sureties  limited  by  the  Extent  of  their  re- 
^lectnre  contracts,  as  where  they  are  for  different  sums.    14  Yes.  165. 

V.  jj^abe  of  mfordng  tDe  ti^it  to  cottnribitttoiu 

As  between  co-sureties. 

On  a  bin  filed  by  a  sivety  against  his  co-surety  and  the  prindpal  for  a 
CQOtiflmtion  from  the  co-surety  in  respect  of  money  actually  paia  by  the 
plaintiff  for  die  principal ;  it  is  not  necessary  to  prove  the  insolvency  of  the 
pnodpal ;  otherwise  where  the  principal  is  not  a  party  to  the  suit.  Lawson 
T.  Wngjit,  1  Cox,  275. 


COPYHOLD. 
L  jDf  a  docceitter  to  tge  ii0e  of  a  teill. 

1.  Whether  of  right 

2.  A  custom  opposing  the  right,  is  void. 

3.  When  necessary,  on  a  devise  by  a  mortg^nor. 

4.  When  necessary,  on  a  devise  of  a  remainder  or  reversioi^ 

5.  The  estate  passes  by  the  surrender. 

6.  Nature,  and  efiect*  of  a  dormant  surrender. 

7.  Preferoioe  between  distinct  surrenders,  whereof  one  was  Xq 

the  use  of  the  will. 

8.  Descent  in  defimlt  of  surrender. 

II.  £)f  mpplpittg  tge  toattt  of  a  guttmtKt, 

1.  Origin  of  the  practice. 

2.  Foundation  of  the  practice. 

3.  Analogy  or  difference  between  the  practice,  and  that  appli** 

cable  to  freehold  interests. 

4.  In  &voar  of  a  widow. 

5.  In  favour  of  children. 

6.  In  fitvour  of  grandchildren. 

7.  Aaalogy  * 
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7.  Analog  oa  difference  between  the  cases  of  children  and 

creditors. 

8.  In  favour  of  creditors. 

9.  In  favour  of  other  persons. 
'           10.  In  the  case  of  a  deed. 

1 1.  In  favour  of  a  limited  interest 

IIL  £)f  a6tntttan(e. 

1.  It  enures  aeo^rding  to  Che  title. 

2,  Whether  necessary  to  enable  the  surrenderee  to  devise. 

IV.  g>(  tge  fim  on  udmtttame. 

1.  I^ect  of  a  remissioti  to  the  tenant  for  life. 

2.  Of  apportioning  thie  fine  between  tenant  for  life  and  tlio^ 

in  remainder, 

V.  jDf  Mmatt  tail  lit  a cappgol^. 

Of  the  mode  of  barring  the  estate. 

VL  jgDf  (omsttgem  mnaiiuxersi  tn  a  cappbold. 

I.  Whether  destroyed  by  a  forfeiture. 

8.  Whether  destroyed   Dy  the  expiration  of   the  preceding 
estate. 

VIL  iDf  tge  nggt0  of  tge  lorti* 

1.  To  work  mines. 

2.  To  open  mines. 

S«  To  enter  and  fell  timber  upon  copyhold  tenements. 

4.  To  maintain  trover  for  timber  feUed  by  copyholder. 

5.  To  wainfTain  waste  against  a  copyholder. 

6.  To  the  equitable  remedy  of  injimctioB  and  aoeouat  ag^unst 

a  copyholder  committing  waste. 

VIIL  S>t  tfft  rtggt  of  ^  cofipj^Iiier. 

1.  To  the  timber  upon  thp  copyhold  tenement 

2.  Of  a  mortgagee. 

IX.  jDf  tnitmtffiftmmiU 

An  enfiranchisevient  by  a  particular  tenant  enures  to  those  in 
remainder.      • 

X.  g^  nmrger^ 

In  the  case  of  a  surrender  to  a  purdiaser  and  his  heirs,  tenant 
for  life  of  the  manor. 

XL  j^f  {tee  bmcB^ 

1.  Of  trust  estates.    * 

f.  Of  the  mode  ef  hairing  the  right 

XII.  %it  unmv^tmm  of  tbe  coiipftai^  tmuu^ 

In  rebtion  to  the  exemption  ef  copyhold  frcnn  legal  pirocess. 

XIII.  j^f  dtatntrg  relating  t»  tOfpStaUM* 

The  Stat  49  Geo.  3. 

I.  2>f 


I  * 
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L  £>f  a  sttircfttfier  fo  tge  ime  of  a  totlL 

1.  Whether  of  right 

Copyholder's  right  of  surrender  to  the  use  of  his  will ;  though  no  instance 
upon  the  records  of  the  manor :  or,  if  no  such  custom,  there  must  be  some 
mode  of  disposition  by  deed  ;  as  in  the  case  of  customary  freeholds ;  the 
want  of  which  (in  the  case  of  creditors,  &c,)  will  be  supplied,    15  Ven.  403. 

9.  A  custom  opposing  the  right,  is  xpid. 

A  custom  in  a  sianor  that  copyholds  shall  not  be  surrendered  to  the  use 
of  t  will,  b  bad.    Pike  v.  White,  S  B.  C.  C.  286. 

3.  When  necessary,  on  a  (Leviae  by  a  mortgagor. 

Eitates  surrendered  to  the  use  of  mortgagees :  but  they  had  not  been 
adnutted.  The  mortgatgor  devising  them,  must  surrender  to  the  use  of  bis 
wfll.   Kenebel  t.  Scrafton,  8  Ves.  SO. 

4.  When  necessary,  on  a  devise  of  a  remainder  or  reversion. 

Admittance  of  the  particular  tenant  of  copyhold  is  an  admittance  of  the 
remsinder-man.  A  devise  of  the  remainder  or  reversion  tlierefore  requires  a 
airreuder  to  the  use  of  the  will.    Church  v.  Mundy,  12  Ves*  426. 

5.  The  estate  passes  by  the  surrender. 

Eitates  pass  by  the  sinrreoder,  not  by  the  will ;  which  operates  as  a  de« 
dantioD  of  uses.    8  Yes.  286. 

6.  Nature,  and  effiK^t,  of  a  donnant  surrender. 

A  dormant  surrender  of  a  copyhold  (that  is,  a  surrender  of  A.  on  con- 
Aioa  to  perform  the  will  of  toe  surrenderer),  will  vest  an  estate  in  the 
dormtnt  surrenderee,  sufficient  to  support  the  contingent  remainders  of  the 
HtfreBdner^s  wUi,  without  the  interposition  of  trustees  for  the  purpose. 
A  donnant  surrender  operates  as  a  severance  of  a  joint  tenancy,  though  it 
iiievocaUe  during  the  lifetime  of  the  surrenderor.  Ex  parte  Gale,  Cox,  136. 

7.  Preference  between  distinct  surrenders,  whereof  one  wes  t»  the 

use  of  the  will. 

Devise  of  copyhold  supported  by  an  existing  surrender  to  the  use  of  a 
viQ  notwithstanfling  an  intermediate  surrender  to  other  uses ;  under  which 
tbere  had  never  been  any  admittance.    16  Ves.  527. 

8.  Descent  in  defitult  of  surrender. 

Copyhold  not  surrendered  to  the  use  of  the  will,  descends  to  the  heir. 
Attorney-general  v.  Downing,  Dick*  416- 

11.  iDf  {iii|i|rf{itng  rge  toMt  nt  a  jiuatirter. 

1.  Origin  of  the  practice. 

The  idea  of  supplying  a  surrender  began  after  the  statute  of  charitable 
uses.    3  Ves.  69. 

2.  Foundation  of  the  practice. 

The  ground  of  supplying  the  want  of  a  surrender  of  copyhold  estate  is  a 
legal  or  moral  obligation.    5  Ves.  563. 

1  Analogy  or  difference  between  th^  pv^cticc^  apod  that  upplicaMA  to 

freehold  interests. 

DistinctMNi  as  to  supplying  the  want  of  surrender  in  certain  eases  to  sup- 
port a  devise  of  copyhold  estate,  and  refusing  to  aid  a  defective  executien 
of  a  deviae  of  freehold.    2  Ves.  4r  Beam.  Ida 

t 

4.  In 
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4.  In^&Tour  of  a  widow. 

L  In  supplying  the  want  of  surrender  for  a  widow,  it  is  immaterial  hew 
ample  or  scanty  her  provision  may  be.     16  Yes.  92. 

2.  A  surrender  supplied  for  a  wife  against  a  distant  heir,  not  provided  for 
by  the  testator,  though  provided  for  aliunde.  Chapman  v.  Gibson, 
3  B.  C.  C.  229. 

S.  The  want  of  a  surrender  of  copyhold  estate  to  the  use  of  the  will  sup- 
plied in  favour  of  a  widow  against  co4iehre8ses,  daughters  of  the  devisor, 
marriied,  and  infant  granddaughters  by  deceased  cUuighters.  The  lord 
chancellor  was  of  opinion,  that  in  supplying  a  surrender  tlie  court  is  to  look 
only  to  the  object,  not  to  the  circumstances  of  the  parties :  as,  whether  the 
heir  has  a  provision  or  not.    Hills  v.  Downton,  5  Yes.  557. 

4.  The  want  of  surrender  supplied  for  a  widow  against  a  collateral  heir, 
viz.  a  sister :  whether  provided  for,  or  not.  As  to  a  son,  quare.  Fielding 
V.  Winwood;  16  Yes.  90. 

5*  Testator  seised  of  freehold  and  copyhold  estates  in  the  counties  of  H. 
and  C,  devises  all  his  lands,  tenements,  and  messuages  and  hereditaments  in 
those  counties  to  his  wife  for  life,  remainder  to  his  first  and  second  sons  in 
tail,  remainder  to  his  wife  in  fee,  having  in  the  beginning  of  the  will,  de- 
dared  that  as  to  all  his  worldly  estate  he  disposed  thereof  as  therein  followed, 
but  not  having  surrendered  me  copyhold  to  the  use  of.  his  will,  the  court 
will  not  supply  the  want  of  a  surrender,  there  being  freehold  estates  to 
answer  the  words  of  the  devise.    Ex  parte  Milbourne,  1  Cox,  247. 

5.  In  &vour  of  diildren. 

1.  Surrender  supplied  for  younger  children,  the  heir  having  a  provision 
under  the  will,  without  regard  to  t£e  amount.    Gam  v.  Gam,  16  Yes.  286. 

2.  Distinction  as  to  supplying  the  want  of  a  surrender  between  a  lineal 
and  collateral  heir  —  not  supplied  for  a  child  aeainst  a  grandchild  unpro- 
vided for.  The  answer  stating  only,  that  the  heir  inherited  no  other  land, 
an  inquiiT  was  directed  whether  he  has  a  provision ;  and  as  to  the  nature  and 
extent  of  it.    Rodgers  v.  Marshall,  17  Ves.  jun.  294. 

5.  Surrender  not  supplied  for  a  child  under  a  devise  in  general  terms  not 
mentioning  copyhold  estate,  and  not  executed  to  pass  the  treehold.  Samp- 
son V.  Sampson,  2  Yes.  &  Beam.  387. 

4.  The  court  will  not  supply  a  surrender  for  a  natural  child ;  but  if  it  has 
a  legacy  from  the  father  payable  at  twenty-one,  will  allow  maintenance. 
3  Yes.  12. 

6.  In  &vour  of  grandchildren. 

The  want  of  a  surrender  of  copyhold  estate  cannot  be  supplied  for  grand- 
children.   Perry  v.  Whiteh^id,  6  Ves.  544. 

7-  Analogy  or  difference  between  the  cases  of  children  and  creditors. 

Distinction,  as  to  supplying  a  surrender  by  implication  from  general  wordst 
between  the  cases  of  creditors  and  children  :  in  the  latter  the  intention  is 
satisfied  by  freehold  estate :  the  extent  of  provision  being  indefinite ;  which 
in  the  other  is  measured  by  the  amount  of  the  debts.    15  Yes.  S94. 

8.  In  fisivour  of  creditors. 

1.  Deftect  of  a  surrender  supplied  for  creditors.    Ithel  v.  Bean,  Dick.  Id2. 

2.  The  want  of  a  surrender  of  copyhold  lands,  devised  for  payment  of 
debts,  shall  be  supplied  for  creditors,  although  there  be  freeholds  descended 
and  specifically  devised.    Bixby  v.  Eley,  2  B.  C.  C.  325. ;  Dick.  696. 

8.  Want  of  surrender  supplied,  if  copyhold  estate  is  devised  for  debts, 
12  Yes.  216. 

9.  In  fiiTour  of  other  persons, 
it  A  copyhold  estate  devised  to  Pembroke«hall,  Carabridgei  not  haviiig 
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been  iiineDdared  Co  the  use  of  the  wfl],  the  defefct  decreed  to  be  supplied 
bj  tbe  heir  at  law,  to  whom  the  testator  had  devised  freehold  estates* 
Attorney-general  ▼•  Parkin,  Dick*  422. 

2.  Surrender  of  a  copyhold  supplied  in  order  to  pay  a  legacy.  '  Palmer 
f .  P^er,  Dick.  5S4. 

10.  In  the  case  of  a  deed. 

The  want  of  surrender  supplied  in  the  case  of  a  deed,  as  well  as  a  will : 
but  upon  the  same  principle  as  in  the  case  of  a  will,  or  the  execution  of 
a  pover,  viz.  for,  and  against,  the  same  persons.  Rodgers  v.  Marshall, 
17  Vei.  jun.  294. 

11.  In  &vour  of  a  limited  interest. 

A  surrender  may  be  supplied  for  a  limited  interest  (to  the  wife  for  life)» 
tboiigb  the  devisees  over  are  not  entitled  to  have  it  supplied  for  them. 
Manton  v.  Gowan,  3  B.  C.  C.  170. 

HI.  jDf  almuttawr* 

1.  It  enures  according  to  the  title. 

Admittance  to  a  copyhold  enures  according  to  the  title ;  though  not  cor- 
KctJj  expressed.    Church  v.  Mundy,  ]  2  Ves.  426. 

2.  Whether  necessaiy  to  enable  tbe  surrenderee  to  devise. 

The  devisee  of  a  copyhold,  who  has  not  been  admitted,  cannot  devise  the 
noe.   Wttnewright  v.  Elwell,  1  Mad.  627. 

IV.  £)f  tfft  fine  an  atnnutame^ 

1.  Efiect  of  a  remission  tx>  the  tenant  for  life. 

The  lord,  remitting  the  fine  upon  the  admission  of  tenant  for  life,  does 
not  discharge  the  remainders.     IS  Ves.  252. 

1  Of  ipportioning  tbe  fine  between  tenant  for  life  and  those  in 

remainder. 

1.  The  lord,  admitting  a  tenant  for  life,  may  apportion  the  fine ;  but ' 
csBDot  remit  it  to  the  tenant  for  life,   and  charge  the  whole  updn  the 
rmauiderk    18  Yes.  246. 

2.  Admission  of  tenant  for  life  to  a  copyhold  is  the  admission  of  him  in 
Kmsindcr ;  and  the  lord  may  assess  the  whole  fine.  In  case  of  separate 
Wfimaeuu,  as  to  the  fine,  when  the  fine  is  due  in  respect  of  the  remainder, 
l^um.    13  Ves.  258. 

V.  iDf  an  estate  tail  in  a  coppj^ti« 

Of  the  mode  of  barring  the  estate. 

Tenant  for  life  of  a  copyhold,  reminder  to  his  first  and  other  sons  in 
tiil,  took  a  conveyance  in  fee  from  the  lord.  The  premises  descended  upon 
^  eldest  son,  who,  by  will,  charspsd  all  his  real  estates  with  debts  and  lega- 
cieiy  snd  demised  it  to  his  brouer  for  life,  with  various  remainders  i  the 
otatei  in  the  copyhold  are  barred.    Challoner  v.  Murhall,  2  Ves.  524. 

• 

VL  £)f  (onttnsent  remaintierti  in  a  nppffaVb. 

1.  Whether  destroyed  by  a  forfeiture. 

1«  The  estate  of  the  lord  will  preserve  contingent  remainders  of  copyhold 
otne.    10  Ves..  282. 
2.  Contingent  remainders  q(  copyhold  will  be  preserved  against  a  for- 
\0L.  "niL  B  b  feiture 
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feiture  i>y  the  estate  in  the  lord  ;  not  where  the  preceding  estates  are  ex- 
pired.   2  Yes.  209. 

2.  Whether  destroyed  by  the  expiration  of  the  preceding  estates. 
Yide  sujjra^  pi.  1. 

VII.  M  t^  riggttf  of  tfft  (orb. 

1.  To  work  mines. 

Though  the  property  in  mines  or  trees,  may  be  in  the  lord  of  a  manor, 
it  does  not  follow,  that,  therefore,  he  can  enter,  and  take  it  without  consenl 
of  the  tenant.     1 7  Yes.  jun.  282. 

2.  To  open  mines. 

Injunction  by  a  copyholder;  restraining  the  lord,  preparing  to  open  a 
mine.  Distinction,  as  to  a  mine  opened,  and  working.  Grey  t.  I>ttke  of 
Northumberland,  IS  Yes.  2S6. 

S.  To  enter  and  fisU  timber  upon  copyhold  tenements. 

1.  The  lord  of  a  manor  has  not,  by  law,  independently  of  custom,  anj 
such  property  or  interest  in  the  timber  growing  upon  the  copyhold  premises 
of  a  tenant,  bs  entitles  him  to  enter  and  cut.  Whitechurcn  t.  Holworthy, 
19  Yes.  21S.;  4  M.  &  S.  S40. 

2.  Yide  17  Yes.  282. 

4.  To  maintain  trover  for  timber  fdled  by  copyholder. 
Qfi.  Whether  upon  waste  by  a  copyholder  by  cutting  timber,  the  lord  can 
brine  trover ;  particularly  where,  by  the  custom,  the  right  to  the  tree,  when 
cut,  18  in  bodi.  The  case  of  lord  and  tenant  is  not  like  that  of  tenant  for  life 
and  the  remainder-man.  Their  rights  are  upon  the  same  ground ;  and  the  re- 
versioner enters  for  the  forfeiture :  but  the  lord  must  have  it  presented  by 
the  homage.    4  Yes.  706. 

5.  To  maintain  waste  against  a  copyholder. 
No  action  of  waste  by  the  lord  against  a  copyholder.    4  Yes.  706. 

6.  To  the  equitable  remedy  of  injunction  and  account  against  a  copy- 
holder committing  waste. 

The  lord  of  a  manor  is  confined  to  hb  legal  remedy  for  waste  committed 
by  a  copyholder ;  and  has  no  equity  for  an  injunction  «id  account.  Upon  the 
evidence  tlie  bill  was  dismissed  with  costs.    Dench  v.  Bampton,  4  Yes.  700^ 

VI IL  M  tfj»  riggt  of  t^  coppj^albet. 

1.  To  the  timber  upon  the  copyhold  tenenient. 

Q«.  Whether,  by  the  custom  of  a  manor,  the  timber  can  belong  to  the 
tenant.    4  Yes.  703. 

2.  Cff  a  mortgagee. 

Mortgagee  of  a  copyhold  may  pull  down  ruinous  houses  and  build  better, 
to  prevent  a  forfeiture.    4  Yes.  480. 

IX.  js>i  mitmtfjiimnmu 

An  enfranchisement  by  a  particular  tenant  enures  to  those  in  re- 
mainder. 

Enfranchisement  of  a  copyhold  by  one  having  a  partial  interest,  is  for 
the  benefit  of  Uie  remainder-man  as  well  as  his  own*  Wynn  v.  Cookes, 
1  B.  C.  C.  517. 

X.  K 
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X.  jDf  merger. 

Ifl  the  case  of  a  surrender  to  a  purchaser  and  his  heirs,  tenant  for  life 

of  the  manor* 

Copyhold  premises,  purchased  by  the  lord,  tenant  for  life  of  the  manor, 
with  remainders  orer,  taking  the  surrender  to  him  and  his  heirs,  merge ;  and, 
as  parcel,  are  subject  to  the  limitations,  of  the  manor ;  and,  though  under  a 
covenant  by  the  purchaser  to  surrender  them  by  way  of  mortgage  to  the 
mortgagee  and  his  heirs,  he  could  compel  a  re-grant  by  the  remainder-man, 
no  re-grant  having  been  made,  the  general  devisees  of  the  purchaser  have  no 
equity.    St.  Paul  v.  Viscount  Dudley  and  Ward,  15  Ves.  167. 

XL  £)f  free::{iettc&f 

1.  Of  trust  estates. 

A  widow  shall  not  have  free-bench  of  a  trust  estate  in  a  copyhold.  Forder 
v.Wade,4B.C.C.  520. 

2.  Of  the  mode  of  barring  the  right 

Copyholder  havine  power  to  bar  the  widow's  free-bench  by  surrender,  any 
>ct  by  him  for  valuable  consideration  will  bar  in  equity.  Brown  v*  Raindle, 
3Ve..256. 

XII.  C^  eon0equetice0  of  tf/t  coppBoIti  tenure* 

In  relation  to  the  exemption  of  copyholds  from  legal  process. 

1*  Estates  not  liable  to  debts  farther  than  subjected.    8  Ves.  393. 
2*  Estates  not  assets  for  specialty  debts,  nor  even  debts  to  the  crown. 
8Ve..39*. 

XIII.  £)f  0tantte0  relating  to  copp&oltii}^ 

The  Stat  49  Geo.  3.  c.  29. 
The  statute  9  Geo.  1.  c.  29.  providing  for  the  admission  of  copyholders, 
infants,  ov  femei  covert^  is  confined  to  the  cases  expressed;  viz.  title  by 
<iescent  or  surrender  to  the  use  of  a  will ;  and  does  not  apply  to  a  title  under 
a  deed.  Therefore,  to  a  bill  by  the  lord,  stating  a  title  in  remainder  by  deed 
of  appointment  under  a  settlement,  and  an  admission  by  the  tenant  tot  life, 
vitiiMit  fioe,  having  paid  a  fine  upon  a  former  admission  under  his  original 
tide,  and  upon  lus  deaths  praying  a  discovery  and  production  of  the  deed, 
in  aid  of  an  action  under  the  statute,  a  demurrer  was  allowed.  Lord  Ken- 
sington v.  ManseU,  13  Ves.  240. 
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^-  3t0  nature,  and  ortgtnaK 

Whether  existing  at  common  law. 

n.  £)f  tj^e  nvbmtn  in  tojgttj^  t0e  risdt  ntap  ttU^u 

1.  A  .common  topic. 

2.  A  translation. 

3.  Additions  to  an  original  work. 

4.  A  print  without  name  oi*  date  thereon. 

5.  Specification  of  patents. 

6.  An  unpublished  work. 

7.  Private  letters. 

B  b  2  J  III.  m 
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IIL  £)f  tfft  pretogatite  copprigfit* 

1.  In  almanacks. 

2.  L^al  operation  of  the  king^s  printer's  patent. 
S.  The  course  pursued  between  conflicting  patents. 

IV.  £)f  t|^  awisnmtnt  of  copprtgfit. 

Whether  the  author  or  his  assignee  is  entitled  to  the  addition^ 
fourteen  years. 

V.  Siffigar  ajcr0  are  in  Violation  of  tftt  rigfir. 

1.  Quotation. 

2.  A  fiur  abridgihent 

3.  A  colourable  abridgment. 

VI.  iS>{  trtttraitttng  tj^  fiiolatton  of  coppriggt  bp  tniunmon^ 

1.  In  the  case  where  the  two  publications  difier. 

2.  In  the  case  of  pirating  part  of  a  book. 

3.  Where  publication  is  such  that  an  action  would  not  lie. 

4.  In  the  case  where  the  right  depends  upon  the  construction  of 

an  agreement. 

5.  In  the  case  where  the  work  was  sent  to  a  bookseller  many 

years  since  for  publication. 

6.  In  the  case  where  the  publication  was  permitted  to  some,  from 

whom  the  others  copied. 

7.  From  a  bill  in  relation  to  the  joinder  of  parties. 

8.  Reference  to  the  master  for  the  purpose  of  comparison. 


I.  3it0  nature,  and  original. 

Whether  existing  at  common  law. 

Injunction  obtained  by  the  assignee  of  an  author  after  the  expiration  of 
the  two  terms  of  years  allowed  by  the  statute  of  Anne,  dissolved,  the  common 
law  right  of  the  author  being  so  extremely  doubtful.  Osborne  v.  Donald* 
son,  2  Eden,  327. 

II.  £)f  tBe  siubftm  in  ^ffitff  tge  rtgj^t  map  tfi»u 

*  1.  A  common  topic. 

1.  Copyright  in  an  individual  work ;  not  in  a  general  subject,  though,  from 
its  nature  the  consequence  may  be  dose  resemblance  and  considerable 
interference,  as  in  the  case  of  maps  and  road  books.  Wilkins  t.  Aikin, 
17  Ves.  jun.  422. 

2.  Distinction  between  the  right  to  publish  a  similar  work,  or  set  up  a 
similar  trade,  and  the  fraud  of  identifying  it  with  the  work  or  trade  of 
another.  .  Injunction  in  the  latter  case.    17  Ves.  jun.  S42. 

3.  Injunction  to  restrain  publishing  a  magazine  as  a  continuation  of  the 
plaintifTs  magazine  in  ndmbers,  and  as  to  communications  from  correspon- 
dents, received  by  the  defendant,  while  publishing  for  the  plaintiff;  not 
preventing  the  publication  of  an  original  work  of  the  same  nature,  and 
under  a  similar  title.    Hogg  v.  Kirby,*  8  Ves.  215. 

4.  Though  copyright  cannot  subsist  in  an  East  India  calendar,  as  a 
general  subject,  any  more  than  in  a  map,  chart,  series  of  chronology,  &c.» 
it  may  in  the  individual  work;  and  where  it  can  be  traced,  that  another 
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work  upon  the  same  subject  is,  not  original  compilatioDy  but  a  mere  copy, 
with  cmourable  vanations,  will  be  protected  by  injunction ;  which  in  tnia 
instance  was  continued  till  the  hearing,  without  a  trial  at  law.  Matthewson 
T.Stockdale,  IS^Ves.  270. 

5.  Injunction  against  pirating  a  court  calendar,  the  individual  work, 
creating  copyright ;  though  the  general  subject,  as  in  the  case  of  a  map  or 
charts  is  common.    Longman  v.  Winchester,  16  Ves.  269. 

2.  A  translation. 

Copyright  in  translation,  whether  produced  by  personal  application  and 
expence,  or  gift,  protected  by  injunction.    Wyatt  t.  Barnard,  3  Ves.  & 

Beam.  77. 

S.  Additions  to  an  original  work. 

The  plaintiff  published  a  book  of  roads  of  Great  Britain,  comprising  Pat« 
tefMm's  road  book,  to  the  copyright  of  which  the  plaintiff  was  not  entitled, 
with  improyements  and  additions  obtained  by  actual  survey  and  otherwise, 
in  injunction  to  restrain  a  publication  of  an  edition  of  Patterson,  compris- 
ing the  plaintiff's  improvements  and  additions,  was  refused.  Gary  v.  Faden, 
5ye8.24. 

4.  A  print  without  name  or  date  thereon. 

Qtutre^  whether  the  clause  in  stat.  8  Geo.  2.  c.  IS.  directing,  that  the 
date  and  name  shall  be  engraved  on  each  print,  relates  to  the  penalties 
only,  or  whether  that  is  necessary  to  maintain  the  exclusive  property ;  if  so, 
whether  it  ought  to  appeac  on  the  bill.    Harrison  v.  Hogg,  2  Yes.  323. 

5«  Specificadoa  of  patents. 

No  copyright  in  specification  of  patents.    Wyatt  v.  Barnard,.  3.  Ves.  Sc 

Beam.  77. 

6.  An  unpublished  work. 

1.  Injunction  to  restrain  the  printing  of  an  unpublished  MS.,  a  copy  of 
which  had  been,  by  the  representative  of  the  author,  given  to  a  person  under 
whom  defendant  claimed,  out  not  with,  the  intention  that  he  should  publish 
it    Duke  of  Queensberry  v.  Shebbeare,  2  Eden,  329. 

2.  Property  of  an  au&or  in  an  unpublished  woric,  independent  of  the 
statute.    Southey  y.  Sherwood,  2  Mer.  435. 

7.  Priyate  letters. 

Copyright  in  private  letters,  remaining  in  the  writer  after  transmission-, 
andprotected  by  injunction  against  pubhcation.  Lord  and  Lady  Perceval 
V.  Fhipps,  2  Ves.  &  B^m.  19. 

IIL  jDf  tge  pttvoQatibt  topptis^u 

I.  In  almanacks. 

Almanacks  not  prerogative  copies.    13  Ves.  508. 

2.  .L^al  operation  of  the  king^s  printer's  patent 

Whether  the  patents  granted  to  the  king's  printer  vest  the  copyright,  or 
are  merely  authorities,  quare*    6  Ves.  713. 

3.  The  course  pursued  between  conflicting  patents. 

1.  Upon  a  bill  brought  by  the  king's  printer  to  restrain  tlie  defendant 
from  toe  publication  of  certain  acts  of  parlmment,  &c.,  to  which  the  patentees 
for  printing  law  books  were  also  defendants ;  the  court  refused  to  interfere 
between  the  contending  patents ;  and,  therefore,  only  restrained  the  defen- 
dant from  printing  at  any  other  than  a  patent  press.  Basket  v.  Cunning* 
ham,  2  Edeot  137. ;  1  Blk.  370. 

B  b  3  2.  Bill 
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9.  Bill  bv  the  king's  printer  in  Irelandi  to  estftblish  his  right  to  print  and 
distribute  the  copies  of  the  statutes  for  Ireland,  under  the  order  of  the  king 
apon  the  resolutions  of  both  houses  of  parliapnent  of  the  united  kingdom, 
and  for  an  account  against  the  king's  printer  in  England  in  Uutl  respect, 
dismissed.    Grierson  v.  Eyre,  9  Ves.  ^1. 

3.  Upon  the  answer  to  a  bill  by  the  universities  of  Oxford  and  Cambridge, 
the  kind's  printer  not  joining,  but  being  made  a  defendant,  an  injunction, 
restrainmg  the  sale  in  England  of  bibles,  prayer  books,  drc.  printed  by  the 
kirig*s  printer  in  Scotland,  was  continued  to  the  hearing.  The  Uniyersities 
of  Oxford  and  Cambridge  v.  Richardson,  6  Ves.  689. 

IV.  j^f  tbt  a00tgttimtir  of  (oppriggtt 

Whether  the   author  or  his  assignee  is  entitled  to  the  additional 

fourteen  yearn. 

An  author  having  sold  his  copyright,  and  living  more  than  14  years,  tJie 
resulting  right  for  14  years  more  under  the  act  of  Queen  Anne,  results  to 
his  assignee,  not  to  himself.     Carnan  v.  Bowles,  2  B.  C.  C.  80. 

V.  smgat  Mtfi  are  in  biolation  of  t0e  viQffU 

1.  Quotation. 

1*  Action  directed  to  try  whether, a  work  on  architecture  was  original, 
with  a  fiur  use  of  another  work,  by  quotation  and  compihition ;  which  in  a 
considerable  degree  was  admitted ;  the  injunction  maintained  in  the  mean 
time,  viz.  by  permitting  the  sale  on  undertaking  to  account  according  to  the 
result  of  the  action.    Wilkins  v.  Aikin,  17  Ves.  jun.  422. 

2.  Whether  the  copying  of  a  map,  as  an  illustration  in  a  fair  history  of  all 
the  maps  of  a  county,  would  be  restrained  as  an  invasion  of  copyright,  qtuere^ 
17  Ves.  jun.  425. 

2.  A  fair  abridgment. 

An  injunction  shall  be  awarded  against  the  sde  of  a  book  piratically  taken 
iVom  another,  but  not  against  a  fair  abridgment.  Bell  v.  Walker,  1  B.  C.C 
451. 

3.  A  colourable  abridgment. 

Injunction  against  a  colourable  abridgment  of  the  term  reports  B.  R. 
among  other  law  reports,  till  answer  or  further  order  upon  certtncate  of  the 
bill  filed.    Butterworth  v.  Robinson,  5  Ves.  709. 

VL  jgDf  tttmraining  tge  Violation  of  cop|idg|^t  bp  itijuttcctbtt. 

1.  In  the  case  where  the  two  publications  differ. 

Quaret  whether  difference  between  two  books,  will  be  sufficient  to  resist 
an  application  for  an  injunction  to  restrain  defendant  from  publishing  the 
latter  work.    Carnan  v.  Bowles,  1  Cox,  283. 

2.  In  the  case  of  pirating  part  of  a  book. 

An  injunction  shall  go  to  prevent  printing  part  of  a  book.  Carnan  v. 
Bowles,  2  B.  C.  C.  80. 

3.  Where  the  publication  is  such  that  an  action  would  not  lie. 

1.  The  court  will  not  act  either  by  giving  an  injunction  or  an  account 
even  upon  a  submission  in  the  answer,  upon  a  pubhcation  of  such  a  nature 
U)at  an  action  could  not  be  maintained.    Wolcot  v.  Walker,  7  Ves.  1. 

2.  The  court  will  not  interfere  by  injunction,  upon  the  author's  appli- 
cation to  restrain  the  publication  of  a  work,  which  is  of  sudi  a  nature  that 
an  action  could  not  be  maintained  for  damages.  Southey  v.  Sherwood, 
2Mer.435. 

4.  In 
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4.  In  the  case  where  the  right  depends  upon  the  construction  of  an 

agreement 

Injunction  against  an  invasion  of  copyright,  depending  upon  the  effect  of 
n  agieemenl,  refused  tiU  recovery  in  an  action.    Wdcot  v.  Walker,  7  Ves.  1. 

5.  In  the  case  where  the  work  was  sent  to  a  bookseller  many  years 

since  for  publication. 

lojnDCtJon  refused  to  restrain  publication  of  a  work  which  had  been  left 
for  twenty-three  years  by  the  author  in  the  hands  of  a  bookseller,  to  whom 
it  was  or^inally  sent  with  an  intention  of  its  beine  published ;  that  intention 
banff  afterwards  relyiquished ;  and  the  work  having  passed  into  the  hands 
of  the  defendants!  who  published  it  without  the  consent  or  privity  of  the 
author,    Southey  v.  Sherwood,  2  Mer.  4d5« 

&  In  the  case  where  the  publication  was  permitted  to  some,  from 

whom  the  others  copied. 

If  the  proprietor  of  a  work  gives  permission  to  several  to  publish  it»  and 
then  others  copy  it,  he  must  bring  his  action  before  he  can  have  an  injunc- 
tion to  restrain  the  pirating  his  copyright.     Platts  v.  Button,  Cooper,  303. 

7.  From  a  bill  in  relation  to  the  joinder  of  parties. 

The  proprietor  of  a  copyright  must  file  separate  bills  a^nst  each  book- 
leller  taking  copies  of  a  spurious  edition  for  sale.    Dilly  v.  £>oig,  2  Ves.  486. 

8.  Reference  to  the  master  for  the  purpose  of  comparison. 

A  work  alleged  to  be  a  piracy  referred  to  the  inaster.  — —  v.  Lead- 
better,  4  Ves.  681. 


CORPORATION. 
I*  imisMtmn  of  cotittd  of  rqiittp  obtx  coqporattottti. 

1.  To  restrain  a  misapplicadcm  of  their  possessions, 
9.  In  the  case  of  trusts. 

IL  iff  Oft  tiqfft0  of  corimratioitti^ 

To  alienate  their  possessions. 

UL  iS>f  tbt  ttttfomiMitp  of  a  corimratjoit^ 

Of  indmduai  respcmsilHlity . 

IV.  j8>f  tie  tit0isolttttoti  of  coqioirattditji. 

For  a  crime  amounting  to  forfisiture. 

V.  flBj^at  att»  att  cotimrate  actti^ 

Eflbct  of  tacit  acquiescence. 

VL  2)f  toformatiottii  in  ttatiite  of  quo  toatrantier. 

Against  one  elected,  but  never  admitted. 

VII.  jfl)f  a«(0odatiotui  to  t^  pamte  of  coiq[iorattott0. 

of  courts  of  equity  over^  in  &vour  of  a  member. 


I.  3|tt(j0ttcttoii  of  tfnxtt0  of  fnvitp  lAtx  wtfot$titHftf 

1.  To  restrain  a  misapplication  of  their  possessions. 

Vde  1  Ves.  &  Beam.  226. 

B  b  4  2.  In 
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2.  In  the  case  of  trusts.  • 

1.  A  corporation  being  a  trustee,  is  in  this  court  the  same  as  an  indi' 
vidua!.    8  Yes.  46. 

2.  Jurisdiction  over  a  corporation  as  an  individual,  to  control  the  corrupt 
execution  of  a  trust.    14  Ves.  252. 

II.  ;fiDf  tge  tiggtji  of  corporation0. 

To  aHenate  their  possessions. 

1.  General  right  of  corporations,  of  whaterer  nature,  at  law,  to  alienate? 
lands  held  in  fee,  subject,  as  to  ecclesiastical  corporations  to  the  restraining 
statutes ;  and  no  Instances  of  a  trust  attached  upon  the  eround  of  misappli^ 
cation,  as  not  to  corporate  purposes,  except  the  case  or  corporations,  hold- 
ins  tQ  charitable  uses.  Mayor  and  Commonaltj  of  Colchester  v.  Lowten, 
1  Yes.  &  Beam.  226. 

.  2.  Qjucfrct  whether  such  a  jurisdiction  prevails  in  other  cases,  upon  an 
application  to  purposes  clearly  not  corporate.  Mayor  and  Commonalty  of 
Cdchester  v.  Lowten,  1  Yes.  &  Beam.  226. 

3.^  A  bill  on  that  ground  impeaching  securities  as  obtained  under  an  abuse 
of  trust  by  the  select  body  of  the  corporation  of  Colchester,  using  the  com- 
mon seal  for  raising  money  to  defray  the  expence  of  actions  against  the 
mayor  and  town-clerk,  relative  to  elections  of  the  recorder  and  a  represent- 
ative of  the  borough  in  parliament*  dismissed  upon  various  subsequent  trans- 
actions, especially  an  award,  binding  the  corporation  at  large  through  the 
sdect  body,  actmg  with  authority,  and  upon  a  feir  question  whether  the 
purpose  was  corporate  or  not.  Mayor  and  Commonalty  of  Colchester  t. 
Lowten,  1  Ye?.  &  Beam.  226. 

IIL  jflDf  tiffe  ttfiptnoiibUitp  of  a  corpotattattf 

Of  individual  responsibility. 

The  mayor,  or  other  individual  member  of  a  corporation,  trustee  of  a 
rent-charge  out  of  the  estate  of  such  member  for  a  charitable  use,  must  an- 
swer, not  only  with  the  rest  under  their  common  seal,  but  also  individually^ 
a  charge  of  having  destroyed  or  cancelled  the  deed.    14  Yes.  254. 

IV.  iSDf  tfft  tn$6nlmion  of  (orpotatioitst^ 

For  a  crimie  amounting  to  forl^tore. 

King  may,  at  his  discretion,  seize  the  franchise  of  a  corporation  guilty  of 
an  offence  amounting  to  a  forfeiture.    1  Yes.  8. 

V.  mhat  attsi  are  nvpotau  attfi. 

Effect  of  tacit  acquiescence. 

Whether  a  corporation  consisting  of  numerous  governors,  would  be  bound 
by  the  acquiescence  of  some,  standing  bv,  permitting  expenditure,  Sec* 
qiuBre.    Macher  v.  Foundling  Hospital,  1  Yes.  &  Beam,  188. 

VL  £it  infbrmarioit0  tn  tiarure  of  qtio  toarranto^ 

Against  one  elected,  bnt  hever  admitted. 

InformaUon  in  nature  of  quo  toarranto  upon  9  Anne,  c.  20.  for  usurping 
.  the  office  of  free  burgess,  does  not  lie  against  the  mere  claim  of  one  who, 
though  elected,  never  was  admitted ;  nor  against  a  member,  till  removal  by 
the  corporation.     The  King  v.  Ponsonbyi  1  Yes.  1. 

YU.  K 
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VII.  £)f  a{i0odatian{(  in  t0r  nattnt  of  coqiotatioiu}. 

Jurisdiction  of  ooarts  of  equity  oyer,  in  favour  of  a  member* 

Jorudlction  in  equity  against  a  corporattoD,  in  nature  of  a  partnership,  in 
fiiToar  of  a  member,  as  well  as  a  stranger,  by  an  account  of  the  profits  ; 
v^ere  there  is  no  remedy,  or  not  a  complete  remedy»  at  law ;  and  the  difficulty 
of  executiDe  the  decree  from  the  peculiar  circumstances  and  nature  of  the 
Droperty  wul  not  prevent  it ;  though  that  may  be  a  ground  for  some  modi- 
Dcadon,  for  instance,  not  recalling  profits  already  distributed,  as  an  account 
ii  directed  in  a  limited  way  dispensing  with  vouchers,  &c.  upon  the  objec- 
lioQ  from  length  of  time.  Adley  v.  &e  Whitstable  Company,  17  Ves.  jun. 
315.;  1  Mer.  107. 


COURT. 
L  £)f  tj^  ntkfiWitUal  taim. 

Of  vacating  the  appointment  of  an  attorney  in  a  suit. 

II.  £)f  fomsn  courtd^ 

Presumption  in  &vour  of  the  legality  of  their  proceedings^ 


Of  vacating  the  appointment  of  an  attorney  in  a  suit. 

Practice  in  the  eccleuastical  court,  that  the  party  coming  into  court,  and 
(ioing  any  act  himself,  vacates  a  power  given  to  another  to  act  for  him* 
1*  Ves.  S4o. 

XL  j^f  fomgn  nuxtfi* 

Presumption  in  favour  of  the  legality  of  their  proceedings* 

IVesumption  that  the  courts  of  foreign  countries  decide  according  to  law  ^ 
bat  open  to  evidence.     ^Ves.  7S0., 


CROWN. 
I-  Df  tj^  tiaSttft  of  tj^  ccoteti. 

1.  To  the  recognizance  of  an  infant's  guardian. 

2.  To  the  property  of  colonies  declared  independent 

3.  Effect  of  an  inquisition,  where  there  is  a  legal  title  in  pos- 

session. 

II.  jDf  tj^  obligattoiui  of  t0e  croton. 

On  the  acquisition  of  an  estate  by  forfeiture. 

IIL  £>f  gromtf  dp  tfyt  trototu 

Effect  of  a  reservation  of  royal  mines. 

IV.  £)f  tfie  »uttt0»im  to  tge  pecnonal  ttggtti  of  tj^  ctotom 

A  bond  to  the  king  in  his  political  capaci^. 

V.  U 
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[CUAKCKBY 


V.  £)f  iiMtM  pnmtnnsf  ttmcj^g  ot  al&rtmg  ^  tiQfftg  of 

tit  crotDtu 

1.  In  what  court  instituted. 

2.  Of  making  the  attomey-eeneral  a  party. 

3.  Courts  as  bound  by  the  king's  title  appearing  of  record. 

4.  Commission  of  m^/tW  tnjKrr^m&m. 


I.  £)f  tte  tiggtti  of  t0e  (totom 

1.  To  the  recognizance  of  an  infimt's  guardian. 

A  recognizance  entered  into  by  a  guardian,  in  the  matter  of  a  minor^  is 
not  a  debt  due  to  the  crown.     1  J3.  &  B. 

2.  To  the  property  of  colonies  declared  independent. 

Stock  in  the  funds  of  this  country,  the  property  of  the  American  state  of 
Maryland  before  the  rerolution,  after  that  event  held  to  belong  to  the  crown 
as  bona  vaeanHa,    10  Ves.  354. 

3.  Effect  of  an  inquisition^  where  there  is  a  legal  title  in  possession. 

An  inquisidon  will  not  entide  the  crown  to  seize  where  there  is  a  legal 
title  in  possession.    Burgess  v.  Wheate,  1  Edeui  188. 

IL  S>i  tge  abligatioit  of  ^  crototi* 

On  the  acquisition  of  an  estate  by  forfeiture. 

The  crown  takes  an  estate  by  forfeiture,  subject  to  the  engagements  and 
incumbrances  of  the  person  forfeiting.    Burgess  v.  Wheate,  1  Eden,  203. 

IIL  £)f  fsc^om  bp  rj^  (rotDtt* 

Effect  of  a  resenration  of  royal  mines.  ^ 

Whether  under  a  mere  reservation  of  royal  mines,  without  a  right  of 
entry,  the  crown  can  grant  a  licence  to  enter  on  the  hnd  for  the  purpose  of 
working  them.     16  Ves.  398. 

IV.  ^f  lift  {tncce0ton  to  tge  pensonal  rtg^ttf  of  tge  crotom 

A  bond  to  the  king  in  his  political  capacity. 

A  bond  to  the  kine  in  his  political  capacity,  subsists  to  his  successor- 
Rex  V.  Bradford,  Dick.  24. 

V.  £)f  lutiicial  procrctiing^  touching  w  aflQrctfng  r§e  rtgj^  of 

t|^  (tOtDttt^ 

1.  In  what  court  instituted. 

When  parties  claim  under  two  different  grants  from  the  crown,  inasmuch 
as  the  riffhts  of  the  crown  are  concerned,  SetnUe,  that  diis  court  will  not 
make  a  decree,  and  that  the  proceeding  ought  to  be  in  the  exchequer. 
Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lcf.  617. 

2.  Of  making  the  attorney-general  a  party. 

1  •  When  parties  claim  under  two  different  grants,  each  reserving  a  rent,  but 
of  different  amounts ;  inasmuch  as  the  rights  of  die  crown  are  concerned, 
the  attorey-general  ought  to  be  before  Uie  court.  Hovenden  v.  Lord  An- 
nesley. 2  Sch.  &  Lef.  617. 

2.  The 
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2.  The  king*g  fee  farmer  cannot  be  ousted  under  a  prior  grant  from  the 
crown,  without  the  kmg  being  a  party ;  unless  it  be  for  the  benefit  of  the 
king.    2  Sch.  &  Lef.  618. 

8.  Courts  as  bound  by  the  king's  title  appearing  of  record. 

1.  The  court  cannot  decree  against  a  title  in  the  crown  apparent  on 
the  record,  though  not  insisted  on  at  the  hearing.  Barclay  v.  Russell, 
3  Yes.  42^ 

•8.  A  court  of  law  could  not  give  judgment  against  the  title  of  the  crown 
appearing  on  the  record.    3  Ves.  436. 

4.  Commission  otmeUus  inquiraidum, 

A  commission  of  mdins  in^irendum  directed  to  issue  in  this  case  for  the 
king.    EofttrU  Duplessis,  Dick.  264. 


DEBTOR  AND  CREDITOR. 
1.  ^f  tge  relattoit  of  tirbtoi:  attH  cttMtot. 

By  what  contracts  established. 

IL  IBfto  are  ttpnialtp,  tego  0impksmnttatt,  ttthitotti  ottlp. 

1.  Bail  in  error  paying  the  bond  on  which,  &c. 

2.  In  the  case  of  an  estate  being  sold  which  the  owner  had 

covenanted  to  settle. 
S.  In  the  case  of  an  ealBts  damnified  by  the  tenant  for  life. 

IIL  ngo  are  iutigmmuttaritotg^ 

One  obtaining  judgment  for  an  usurious  debt 

IV.  £>f  intcetieiife  amatig  rretttarji  in  gemral. 

Of  the  l^ality  of  a  preference  by  die  debtor. 

V.  j]>f  preceiirttcf  among  (relriearK  of  t§e  ^ame  tlasKt^ 

1.  Jndffment-creditors. 

2.  Equitable  mortgagees. 

VI.  £>f  prectiieiitr  among  tit&rem  tlwsM  of  crebitoriir. 

As  between  a  bond  covenant  creditor. 

VII.  jDf  t^e  rtggtti  of  creOttortt. 

1.  A  creditor  may  sue  at  law,  notwithstanding  the  pendency  of 

a  bill  by  another  creditor,  for  an  account. 

2.  Ri^t  01  a  creditor  to  retain,  without  abatement,  a  pay- 

ment made  before  the  bill  for  a  distribution  filed. 

3.  A  creditor  cannot  sue  at  law  after  a  decree  for  payment  of 

creditors. 

4.  A  creditor  cannot  sue  at  law  after  coming  in  before  the 

master. 

5.  Reciprocal  rights  of  creditors  to  the  efiects  of  each  other's 

diligence. 

6.  Their  right  to  come  in  under  a  decree,  whether  limited  in 

point  of  time. 

7.  To  proseciite  a  decree  for  an  amount 

8.  To  ;sue  at  law  firom  right  to  prosecute  a  decree. 

9.  Of 
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9.  Of  the  equity  of  a  judgmait-creditor. 

10.  The  course  for  a  judgment-creditor  to  pursue  before  th^ 

master. 

11.  Rights  of  judgment-creditor,  whether  a£bcted  by  not  com 

ing  in  under  a  decree. 

12.  A  Jamaica  judgment  creditor's  lien  upon  proceeds  remitted. 

13.  How  fiur  affected  by  their  own  fraud. 

14.  When  prevented  from  obtaining  judgment  by  the  act  of  the 

court 

1 5.  Right  of  a  creditor  having  one  securihr  to  stand  in  the  place 

of  another  who,  having  two,  has  exhausted  the  former. 

1 6.  To  sue  the  representative  of  an  estate  to  the  residue  of  which 

their  debtors  are  entitled. 
1 7*  When  in  possession  of  the  debtor^s  estate  under  a  power  of 
attorney. 

18.  To  have  a  lease  set  aside,  granted  pendente  lite  for  sale. 

19.  To  charge  for  premiums  of  insurance. 

VIIL  ^f  n:atiisattimi0  in  fratiti  of  tge  tiqfitfi  of  ctt)titor0t 

1.  Of  voluntary  conveyances. 

2.  Of  conveyances  without  possession. 

3.  Of  theiBtat.  10  Car.  1. 

IX.  ^t  tfft  liiiuttiattoti  anti  Hi^cgatge  of  tebt0. 

1.  By  an  execution  acainst  the  person. 

2.  By  accepting  a  hi^er  seciurity. 

3.  By  accepting;  an  inferior  security. 

4.  By  riving  bills  without  indorsement 

5.  Specific  application  of  a  general  payment 

6.  The  question  resolved,  whether  a  consignment  was  a  specific 

appropriation  or  not. 

7.  Out  of  funds  appropriated  to  the  purchase  of  land  that 

would  be  liable. 

8.  Out  of  a  trust  term,  the  uses  of  which  are  satisfied* 

9.  Of  the  creditor's  obligation  to  seek  sads&ction  from  a  par- 

ticular fimd  in  the  first  instance. 
10.  The  expense  of  a  foreign  remittance,  by  whom  payable* 

X.  jEDf  com{n»tttliin0  tebtjS^ 

1.  Freedom  from  firaud  essential  to  a  composition. 

2.  Compositions  by'  prisoners. 

S.  Accession  by  some  creditors,  refusal  by  others;  the  con- 
sequence. 

4.  Remitter  to  original  rights  on  non-observance  of  the  terms* 

5.  Acting  under  a  composition,  equivalent  to  signature. 

6.  Of  additional  securities  collateral  to  the  composition  deed. 

7.  Preference  between  two  composition  deeds. 

8.  A  misrepresentation  by  a  creditor  is  rendered  of  no  force  by 

the  treaty  going  o£ 

XI.  ;^f  tbt  antfignmem  of  tebtjS« 

l^  Of  the  equity  of  an  assignee  of  a  judgment 

I.  IK 
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I.  £>f  ttt  ttldttait  of  Mitdt  attb  (iieHitor* 

By  what  contracts  established. 

Promissoiy  note  to  i)ay,  when  the  circumstances  of  the  drawer  will  admit 
without  detriment  to  himself  or  family,  creates  no  debt.  Ex  parte  Tootell, 
4  Ves.  372. 

II.  SBgo  ait  ti{RnaItp,  toj^o  titmplerrconrract,  cretiitorjs  ottlp^ 

1.  Bail  in  error  paying  the  bond  on  which,  &c. 

BtO  in  error,  paying  the  bond  on  which  the  judgment  was  obtained,  with 
costs,  drc,  are  only  simple  contract  creditors.     Goodman  v.  Puree!,  2  Anst. 

2.  In  the  case  of  an  estate  being  sold  which  the  owner  had  covenanted 

to  settle. 

If  a  man  covenant  to  settle  his  estate,  and  afterward  sell  it,  he  is  only 
to  be  considered  as  a  trustee,  and  a  debtor  by  simple  contract ;  but  if  an 
action  of  covenant  be  brought,  and  judgment  obtained,  he  is  a  debtor  by 
specialty.    Baily  v.  Ekins,  Dick.  632. 

3.  In  the  case  of  an  estate  damnified  by  the  tenant  for  life. 

A  settlement  under  articles  deviating  from  them  set  risht,  and  made  to 
agreed  with  the  articles,  and  what  the  estate  was  damnified  by  the  tenant 
for  life  not  upholding  it  as  he  oueht,  declared  to  be  a  specialty  debt  and  to 
be  answered  out  of  &s  assets.    Langley  v.  Furlong,  Dick.  315. 

III.  sffigo  ate  iidigtmnt^crrlittorcrt 

One  obtaining  judgment  for  an  usurious  debt. 

A  judgment  having  been  obtained  at  law,  though  for  an  usurious  debt,  the 
creditor  roust  stand  as  a  judgment  creditor  for  the  money  actually  advanced, 
and  legal  interest.     Scott  v.  Nesbitt,  2  B.  C.  C.  641. 

IV.  j2>f  {nttelmtte  among  mitttorjs  in  general. 

Of  the  legality  of  a  preference  by  the  debtor. 

It  is  neither  fllegal  nor  immoral  for  a  debtor  to  prefer  one  creditor  to 
another.    Grogan  v.  Cooke,  2  B.  &  B.  234. 

V.  iDf  {ireeetiente  aimong  cretittarsi  of  tj^e  tiamr  datfit. 

1.  Judgment^creditors. 

Judgment  creditors  have  no  priority  by  the  reeistry-act,  except  where 
priority  between  deeds  is  to  be  adjusted.  1  Sdi.  &  Lef.  161.  Sedvide 
I^Arcy  ▼«  Chambers,  1  Sch.  &  Lef.  Append.  467. 

2.  Equitable  mortgagees. 

Equitable  kecurities  (the  leeal  estate  being  in  a  prior  mortgagee),  shall 
take  their  rank  according  to  we  priority  of  their  dates.  Bocket  v.  Cordley, 
I  B.  C.  C.  353. 

VI.  £>f  preceliente  among  trifSmnt  tla&gtfi  of  tvttntmt. 

As  between  a  bcMid  covenant  creditor. 

A  creditor  by  covenant  equal  to  a  creditor  by  bond.  Cheveley  v«  Stone, 
Dick.  782. 

VII.  K 
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VII.  £)f  cgr  vi9'bt»  of  ccebittcit, 

I,  A  creditor  may  sue  at  law,  notwithstaoding  the  pendeni^  of  a  bill 
by  another  creditor  for  an  accounL 
Creditori  are  not  restrained  from  proceedine  at  law  merdy  because  there 
is  a  bill  filed  by  other  creditors,  until  there  is  a  decree ;  but  u  aoon  a*  a 
decree  is  obtained,  equity  considers  it  as  a  judgment  in  favour  of  all  the 
creditors,  wlio  shall  be  paid  according  tp  their  priorities  as  they  stand. 
1  Sch.  &  Lef.  299. 

5.  Right  of  a  creditor  to  retain,  without  abatonent,  a  payraoit  made 

before  the  bill  for  a  distributiiHi  filed. 
A  creditor  baring  five  bonds,  one  of  which  bad  been  paid  before  the  bill 
filed,  aflefwards  a  decree  that  the  specialty  creditors  should  abate  )■  pro- 
portion ;  he  shall  not  be  called  upon  to  bring  back  what  he  had  receired,  but 
only  shall  abate  on  the  outstanding  debt.    Lowtbian  t.  Hase),  4  B.  C.  C.  167. 

3.  A  creditor  cannot  sue  at  law  after  a  decree  for  payment  of 
creditors. 

1.  After  a  decree  for  a  saiisbction  of  crediters,  the  court  will  enjoin  a 
■ingle  creditor  from  proceeding  at  law  for  his  debt.  Douglas  t.  Clay,  Dick. 
3B3 ;  Kenyon  v.  Warthington.  lUd.  G68. 

2.  Wliere  there  has  been  a  decree  for  payment  of  debu  in  a  suit  by 
trustees ;  although  the  parties  have  not  proceeded  under  it,  a  creditor  sbail 
be  restrained  from  proceeding  at  law.  Brooks  v.  Reynaldi,  1  B.  C,  C.  18S ; 
Dick.  603. 

3.  When  a  decree  has  been  obtained  by  a  creditor  on  behalf  of  bimseir 
and  the  other  creditors,  a  prior  creditor  who  has  obtained  judgment  at  law 
in  ejectment  grounded  on  an  elegit,  shall  not  be  allowed  to  get  into  pos- 
session.    Summer  v.  Kelly,  2  Sch.  &  Lef.  398. 

4.  A  creditor  cannot  sue  at  law  afler  coming  in  before  the  master. 
Where  a  bill  baa  been  filed  for  an  account,  and  a  creditor  comes  in  before 

the  master,  but  afterwards  brings  an  action,  the  court  will  grant  an  injunc- 
tion.   Hardcastle  v.  Cfaettle,  4  B.  C.  C.  163. 

5.  Reciprocal  rights  of  creditors  to  the  efifects  of  each  other's 

diligence. 
In  proceedings  by  creditors,  all  the  creditors  have  a  right  to  the  beitefit  tif 
the  diligence  of  any  of  them.    1  Sch.  Ac  I<ef.  156. 

6.  Their  right  to  come  in,  under  a  decree,  whether  limited  in  point 

of  time. 

1.  Creditors  let  in  at  any  time,  while  the  fund  is  in  court ;  though  the 
time  has  elapsed.     Lashle^  v.  Hogg,  11  Vea.  602. 

2.  Creditor  allowed  on  motion  to  prove  his  debt,  under  a  decree  upon  a 
creditor's  bill,  though  money  apportioned  amongst  the  creditors,  and  trana- 
ferred  to  the  accountant-genial,  on  paying  the  costs  of  the  motion,  and  of 
re.4ippointing  the  funds.    Angell  v.  Haadon,  1  Mad.  529. 

7.  To  prosecute  a  decree  for  an  accounL 
Any  creditor  may  obtain  an  order  for  prosecuting  a  decree  for  an  account. 
S  Ves.  165. 

8.  To  sue  at  law  from  right  to  prosecute  a  decree. 
X^eave  to  prosecute  a  suit  given  to  a  creditor,  a  decree  made  some  years 
before  not  having  been  prosecuted.     Powell  v.  Wallworth,  2  Mad.  183- 
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9.  Of  the  equity  of  a  judgment-creditor. 

I.  No  equity  for.  judgment-creditor,  because  there  are  prior  judgments. 
Cathcart  ▼.  Lewis,  1  Ves.  464« 

S.  It  is  constant  practice  in  Irdand  for  judgment-creditors  after  the 
deadi  of  conusor,  to  obtain  a*  decree  for  sale  of  his  lands,  failing  per- 
•ooal  asseu.    2  Sch.  A  Lef.  19. 

S.  The  only  equity  which  a  judgment  creditor  has,  is  to  accelerate  the 
payment  by  obtaming  a  sale ;  instead  of  levying  liis  debt  Out  of  rents  and 
profits.    2  Sch.  &  Lef.  140. 

10.  The  course  for  a  judgmentrcreditor  to  pursue  be&re  the  nuister. 

Though  a  judgment-creditor  cannot  stir  at  law  without  a  scire  JhciaSt  before 
the  master  it  is  sufficient  to  produce  the  record  of  the  judgment,  and  swear 
the  debt  is  due.     1 1  Ves.  S6. 

11.  Rights  of  judgnent-creditor,  whether  affected  by  not  ccHuing  in 

under  a  decree. 

1.  A  judgment-creditor  not  deprived  of  his  lien  on  the  estate  in  the  hands 
of  a  purefaaser  under  a  decree,  by  not  proving  his  debt  before  the  master,  in 
puituance  of  advertisements  for  that  purpose,  his  legal  right  to  enforce  pay- 
neBt  of  the  judgment  not  being  in  the  least  affected  by  the  decree ;  the 
purchaser  will  therefore  be  discharged  from  his  contract,  unless  the  conu- 
sor undertake  to  clear  off  the  judgments  affecting  the  estate.  Barrett  v. 
Blake,  2  6.  &  6. 354. 

2.  The  only  Inconvenience  to  a  judgment-creditor,  not  proving  before  the 
toaster  under  a  decree,  is,  that  he  loses  the  benefit  of  having  his  debt  dis- 
charged out  of  the  produce  of  the  sale  under  the  decree.  Barrett  v.  Blake, 
2B.&B.  S57. 

12.  A  Jamaica  judgmoit-creditor^s  li»i  upon  proceeds  remitted. 

Creditor  by  judgment  in  Jamaica,  filing  bill  here  for  satisfaction  from  rents 
and  profits  remitted  and  to  be  remitted,  must  shew  his  judgnient  to  differ 
from  judgment  here,  so  that  he  cannot  affect  the  land.  Cathcart  v.  Lewis, 
lVei.46S. 

IS.  How  far  affected  by  their  own  fraud. 

Creditor,  by  suppressing  his  debt,  inducing  another  person  to  enter  into 
a  contract,  not  permitted  to  set  up  the  debt  even  against  the  person,  in 
whose  finrour  and  at  whose  instance  he  made  the  suppression.     16  Yes.  1^. 

H.  When    prevented  from  obtaining  judgment  by  the   acr  of  the 

court. 

Creditor  prevented  by  the  act  of  the  court  from  obtaining  judgment,  putip 
the  same  situation  as  if  he  had  it.    6  Ves  9S. 

15.  Right  of  a  creditor  having  one  security  to  stand  in  the  place  of 

another  who»  having  two,  has  exhausted  the  former. 

Mortgagee  of  freehold  and  copyhold  estates,  also  a  specialty  creditor, 
having  exhausted  the  personal  assets,  simple  contract  creditors  are  entitled  to 
stand  in  his  place  pro  tanto  azainst  both  the  freehold  and  copyhold  estates : 
die  case  of  Robmson  v.  Tonge  being  overruled.  Aldrich  v.  Cooper, 
8  Vtt,  382. 

16.  To  sue  the  representative  of  an  estate  to  the  residue  of  which  their 

debtors  are  entitled. 

A  creditor  of  A.  cannot  maintain  a  bilf  against  the  representative  of  6. 
to  a  part  of  the  residue  of  whose  estate  A.  is  entitled.  Elmslie  v.  M'Aulev. 
SB.C.C.GM. 

17.  When 
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17.  When  in  possesaitxi  of  the  debtor's    eatAte   under  a  power  of 

attorney. 
'  A  creditor,  in  posieuion  of  hia  debtor's  eitate,  under  a  power  of  attor- 
rey,  takinz  an  aaaignnieat  of  a  mortgage  ;  to  account  as  agent  and  allovred 
receiver'*  tees,  so  long  as  the  trust,  imposed  by  the  power,  required  him  to 
be  in  poMession  ;  aAer  that,  to  account  as  mortgagee  in  posaession.  Trimlea- 
toh  T.  Hamill,  I  Ball  &  Beattj,  S77. 

18.  To  bare  a  lease  set  aside,  granted  pendaUe  tite  for  a  sale. 
The  court  will  not  oo  the  motion  of  a  creditor  coming  in  under  a  decree 
directing  a  sale  of  laads  devised  for.  payment  of  debts,  set  aaide  a  lease  ob- 
tained ^wn^enfe  liu  from  the  devisee  undn  the  will  with  a  leasing  power. 
Moore  v.  Macaamara,  S  B.  &  B.  186. 

19.  To  charge  for  premiums  of  insurance. 
A  creditor  by  bond  cannot  stand  hit  own  insurer,  and  chai^  the  premiuni 
to  his  debtor.     Hutchinson  v.  Wilson,  4  B.  C.  C.  488. 

VIII.  M  ttan»&ctions  in  fcatib  of  t$e  riggtjt  of  mtntori). 

1.  W  voluntary  conveyances. 

Assignments  by  a  person  much  in  debt  of  polic 
him  on  his  life,  to  relatives  to  whom  he  was  ii 
against  his  other  creditors.  Grogan  v.  Cooke,  i 
of  the  moneyi  ader  the  death  of  the  assignee,  to 
the  creditors  of  the  assignor,  as  voluntary ;  then 
ation  for  the  purchase  of  the  policies  in  the  debts 
whom  the  children  were  considered  as  purchasers-  idiu. 
2.  or  conveyances  without  possession. 

Assignment  of  furniture,  &c.  by  a  debtor  to  his  creditors  in  satisfaction  of 
their  debts,  retaining  possession  under  a  demise  at  a  rent,  aod  afterwards 
taking  a  re-assignment  from  some  on  payment  of  their  debts  with  interest, 
thou^  it  would  be  void  as  against  creaitors,  established  between  the  parties 
a^QBt  the  answer,  insisting  that  the  deed,  though  absolute  on  the  face  of 
it  with  a  fraudulent  purpose  was  intended  only  as  a  security  ;  and  the  cir- 
cumstances precluding  any  legal  remedy.  Baldwin  v.  Cawthorne,  19  Ves.  166. 
3.  or  the  St.  10  Car.  1. 

WhetJier  assignments  of  policies  of  insurance,  which  could  not  at  the  time 
be  brought  within  the  react)  of  creditors,  and  upon  which  the  assignor  could 
recover  nothing,  can  be  said  to  be  made  with  intent  to  delay  or  defraud  creditors* 
within  the  meaning  and  provisions  of  the  10  Car.  i.,  mare.  Grogan  v. 
Cooke.  2B.&B.  230. 

IX.  jDf  tge  liquibation  anti  tri^cBacse  of  bebtft. 

1.  By  an  execution  aguost  the  person. 
The  body  being  taken  in  execution,  the  debt  is  satisfied.  13  Ves.  193. 

2.  By  accepting  a  hi^er  security. 
Where  a  man  receives  a  bond  for  a  debt  due  to  him,  he  makes  it  his  own. 
Ex  forte  Swinney,  1  Dick.  710. 

3.  By  acc^ting  an  inferior  security. 
Specialty  security  not  waived  by  a  promissory  note  taken  for  the  balance  of 
accounL    Curtis  v.  Rudi,  S  Ves.  ft  Beam.  416. 

4.  By  giving  bills  without  indorsement 
A.  and  B.    indebted  to   C.  for  goods  sold,    deliver  to  C.  two   Bills 
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ofezcbange  in  part  payment  of  such  debt,  but  they  do  not  indorse  the  bills, 
nor  do  their  names  in  any  manner  appear  thereon.  A.  &  B.  became  bank- 
rupts before  the  bills  became  due,  ana  all  the  parties  on  the  bills  became  in- 
sonreDL  The  bills  must  be  sold  (as  in  case  or  any  other  mortgage),  and  C.^ 
recmve  the  produce,  and  prove  the  residue  of  his  debt  under  the  commission 
agaiDst  A.  and  B.    Ex  parte  Smith,  2  Cox,  209. 

5.  Specific  application  of  a  general  payment 

1.  Application  of  indefinite  payments  by  the  rules  of  the  civil  law,  giving 
the  first  option  to  the  debtor,  the  second  to  the  creditor,  to  be  expressed  at 
the  time  of  nayment,  but  if  no  (express  declaration  by  either,  presuming  an 
intention  in  mvour  of  the  debtor ;  or  if  the  debts  are  eqi^al  in  their  nature, 
tben  applying  the  payment  according  to  priority.  Devaynes  v.  Noble, 
lMer.605. 

2.  Cases  in  which  our  courts  appear  to  have  extended  the  rule  of  civil 
law,  10  as  to  give  the  creditor,  in  the  absence  of  express  appropriation  by 
the  debt,  or  an  indefiiiitive  right  of  electing.  Devajmes  v.  Noble,  1  Mer. 
606* 

3.  Other  cases  which  seem  to  recognise  the  strict  rule  of  the  civil  law, 
hudng  the  creditors*  option  to  the  time  of  payment.  Devaynes  v.  Noble, 
lMer,607. 

4>*  In  cases,  as  of  a  banking  account,  where  there  has  been  a  continuation 
of  dealings,  the  appropriation,  (In  the  absence  of  express  declaration)  can 
oolj  be  maide  on  the  ground  of  presumption,  arising  from  the  priority  of 
reosipU  and  payments.  If  any  other  appropriation  is  to  be  made,  it  is  in- 
cumbent on  the  creditor  to  declare  his  intention  at  the  time  of  payment. 
Devaynes  v.  Noble,  1  Mer.  608. 

6.  The  question  resolved,  whether  a  consignment  was  a  specific  ap- 
propriation or  not 

H.  and  Co.*  of  Madras,  make  a  consignment  of  pearls  to  B.,  with  direc^ 

^ODs  to  sell  and  pay  the  proceeds  to  P.  (to  whom  H,  and  Co.  were  at  that 

time  indebted,)  on  account;  P.  acknowledges  the  receipt  of  the  consign- 

meDt,  and  undertakes  to  perform  these  directi<m8;  but  no  notice  is  given 

bj  eUber  party  to  P.     H.  and  Co.  subsequently  write  to  B.,  requesting  the 

pearls  to  be  sent  to  America,  and  there  disposed  of;  and  afterwards  being 

iatolreDty  make  an  assignment  of  all  their  effects  in  tnist  for  the  benefit  of 

their  creditors.    Held,  that  the  directions  accompanying  the  consignment 

(lid  not  constitute  an  appropriation,  but  amounted  to  no  more  than  a  mere 

mandate,  revocable  at  toe  pleasure  of  the  consignor ;  and  which  was  actually 

revoked  by  the  subsequent  disposition  of  the  property ;  and  that  P.,  who 

htd  DO  express  notice  of  the  consignment,  but  on  receiving  information  of 

it  after  he  knew  of  the  failure  of  H.  and  Co.,  had  laid  an  attachment  on  the 

pearls  in  the  hands  of  B.,  on  which  he  had  proceeded  to  judgment,  and 

actually  sold  the  pearls  under  it ;  having  also  executed  the  trust  deed  as 

a  creditor ;  waa  bound  to  account  with  the  trustees  for  the  proceeds.    Scott 

r.  Porcber,  3  Mer.  652. 

7.  Oat  of  fiinds  appropriated  to  the  purchase  of  land  that  would  be 

liable. 

Bond  creditor  ordered  to  be  paid  out  of  the  money  in  court,  which  was 
to  be  laid  out  in  land,  which  would  be  liable.  Cattell  v.  Money,  3  6.  C.  C. 
256. 

8.   Out  of  a  trust  term,  the  uses  of  which  are  satisfied. 

Plea  by  trustee  to  a  bill  brought  by  creditors,  that  the  plaintifi  had  no 
iatereat,  orerruled;  the  bill  stating  the  trusts  to  be  fulfilled.  Davidson  v. 
Foley,  2  B.  C.C.208. 

Voi^  VIII.  C  c  9.  Of 
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9.  Of  the  creditor's  obligation  to  seek  satisfaction  from  a  particular 

fund  in  the  first  instance. 

\ride  3  B.  C.  C-  54. 

10.  The  expence  of  a  foreign  remittance,  by  whom  payable. 

Debt,  contracted  in  Jamaica,  made  payable  in  London.  The  expence 
of  commission  to  the  agent,  remitting  the  money,  falls  upon  the  debtor. 
Cash  V.  Kennion,  11  Ves.  314. 

X.  £>f  compountiing  htbtti^ 

1.  Freedom  from  fraud  essential  to  a  composition. 

A  deed  of  compromise  to  be  binding,  must  be  free  from  fraud.  1  Ball  4c 
Beatty,  340. 

2.  Compositions  by  prisoners. 

Compromise  with  a  man  in  gaol,  though  not  at  the  suit  of  the  party  with 
whom  It  is  made,  not  to  stand.     1  Ves.  43. 

S.  Acceptance  by  some  creditors,  refusal  by  others,  the  consequence. 

Bill  by  such  creditors  as  had  signed  a  deed  of  composition,  arising  from  a 
trust  estate,  conveyed  for  the  purpose  of  paying  debts  in  general ;  other 
creditors  refusing  to  come  in  to  have  the* trusts  of  the  deeds  carried  into 
execution,  dismissed.    Atherton  v.  Worth,  Dick.  375. 

4.  Remitter  to  original  rights  on  non-observance  of  the  terms. 

Though  an  agreement  for  a  composition,  generally,  is  not  binding  on  the 
creditor,  unless  absolutely  and  strictly  fulfilled,  a  bond  creditor,  having 
concurred  in  a  general  resolution  for  a  composition,  to  be  secured  by  notes, 
was  under  the  circumstances,  with  reference  to  the  interest  of  the  other 
creditorsi  restrained  from  taking  execution  in  an  action  upon  the  bond,  on 
non-payment  of  the  notes,  beyond  the  terms  of  the  composition.  Mackenzie 
V.  Mackenzie,  16  Ves.  372. 

5.  Acting  under  a  composition,  equivalent  to  signature. 

1.  Creditors  bound  by  acting  under  a  composition ;  as  if  they  had  been 
signed.    Ex  parte  Sadler y  15  Ves.  52. 

2.  De^d  of  composition  by  creditors,  not  signed  within  the  time  stated 
in  it,  though  void  at  law,  yet  if  the  creditors  act  under  it  who  have  not 
signed  it,  it  is  good  in  equity.  Plea  of  two  creditors  not  having  so  signed 
it,  therefore  held  bad.     Spottiswoode  v.  Stockdale,  Cooper,  102. 

6.  Of  additional  securities  collateral  to  the  composition  deed. 

1.  A  separate  agreement,  securing  to  some  creditors,  who  had  executed 
a  deed  of  composition,  a  greater  advantage  than  the  other  creditors  would 
have  under  the  deed,  and  without  their  knowledge,  cannot  be  enforced. 
Mawson  v.  Stock,  6  Ves.  300. 

2.  Bond  to  onje  creditor,  to  secure  the  deficiency  of  a  composition,  not 
communicated  to  the  others,  now  held  bad  at  law,  as  well  as  in  equity ; 
though  formerly  otherwise.  Such  a  bond,  with  the  privity  and  consent  of 
the  other  creditors,  may  be  good.     13  Ves.  586. 

3.  Upon  a  composition  a  private  agreement  by  some  creditors  for  addi- 
tional security,  though  for  no  greater  sum,  void.  Ex  parte  Sadler, 
15  Ves.  52. 

4*.  Ground  of  holding  any  private  agreement  by  parties  to  a  composition 
for  a  greater  payment,  or  better  security,  void :  a  fraud  both  upon  the  deb- 
tor and  Uie.  other  creditors.     15  Ves.  55> 

5.  Plaintiff  being  insolvent,  agreed  with  his  creditors  that  they  should  take 

■  '  15#.  in 
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I5c  in  the  pound,  in  satiifaction  of  their  debts.  One  of  the  creditors  re<« 
fused  to  come  in,  unless  plaintiff  ^ave  his  [>ronii8Sory  note  for  the  remainder, 
which  was  done.  There  was  no  stipulation  In  the  composition  deed  that  all  the 
creditors  should  accede  to  it  withm  a  given  time,  nor  did  it  appear  in  fact 
that  all  the  creditors  had  done  so.  The  court  will  restrain  defendant  by  in- 
junction from  proceeding  at  law  on  the  promissory  note.  Constantein  v. 
Blachc,  Cox,  287. 

6.  Upon  a  deed  of  composition,  one  creditor  was  prevailed  upon  by  the 
debtor  to  represent  his  debt  below  the  real  amount ;  receiving  notes  for  the 
dividend  upon  the  remainder,  and  bonds  for  the  remainder  of  his  debt  beyond 
the  amount  of  tiie  dividend :  upon  the  bill  of  the  debtor  and  a  creditor, 
party  to  the  deed,  the  bonds  were  decreed  to  be  delivered  up :  but  the  court 
was  of  opinion  the  defendant  would  be  entitled  to  the  benefit  of  the  notes, 
after  all  the  trusts  of  the  deed  were  satisfied ;  though  not  as  against  the  ere* 
ditors;  and  directed  an  inquiry  as  to  that,  reservmg  the  question.  Easta- 
brook  V.  Scott.    3  Yes.  ^6. 

7.  Bond  to  secure  to  one  creditor  the  deficiency  of  a  composition,  not 
communicated  to  the  other  creditors,  decreed  to  be  delivered  up,  with  costs, 
though  to  varticeps  crimnu  .*  in  these  pases,  proc^dins  upon  public  policy, 
the  relief  oeing  given  on  account,  not  of  the  indivi4ud9  but  of  the  public. 
Jackman  v.  Miti^ell,  13  Yes.  581 . 

7.  Preference  between  two  composition  deeds. 

Trust  deed  for  payment  of  creditors,  no  creditor  being  a  party,  nor  made 
by  igreement,  and  without^  consideration  on  the  part  of  any  creditor.  The 
debtor  afterwards  executes  other  deeds,  varying '  the  trusts  of  the  first* 
ModoQ  for  an  injunction  by  a  creditor  under  the  first  deed,  who  had  filed  a 
bill,  to  restrain  the  trustees  from  executing  the  trusts  of  the  subsequent 
de^,  till  they  had  raised  money  to  answer  the  first,  refused.!  Wallwyn  v. 
Cootts,  3  Mer.  707. 

8.  A  mi^rqpresentation  by  a  creditor  is  rendered  of  no  force  by  the 

treaty  going  ofiT. 

A.  person  dealing  with  another  for  a  composition  shall  not  be  bound  bv  a 
concealment  or  representation  of  the  amount  of  his  debt,  if  the  plan  under 
whigh  the  conc^ment  or  representation  takes  place,  is"^  not  carried  into 
effect.    Es  parte  Oakley,  1  Rose,  138. 

XL  S>i  tge  d00tgttmnit  of  Mt0^ 

Of  the  equity  of  an  assignee  of  a  judgment 

A.  taking  an  assignment  of  a  judgment  from  an  assignee;  is  bound  to  lool^ 
to  the  aasignment  to  hun :  if  he  ne^ects  to  do  so,  and  it  prove  that  such  as- 
Bgnment  was  in  trust  for  the  conusor,  the  jud^ent  being  satisfied,  A* 
cannot  set  it  up  against  creditors.  But  if  A.  took  it  without  imowing  of  the 
fraud,  he  afaail  be  .satisfied  by  the  person  who  assigned  to  him.  1  Sch.  & 
Lcf.  162. 


DEED. 

!•  S>f  1^  crtemomalsi  mm^^vp  to  tfft  ejrecutian  of  tmtt^* 

Signing. 

II.  jS>f  an  metoto. 

Of  its  reladon  back  to  the  original  delivery,   on  performance 

of  the  condition. 

C  c  2  III.  a)f 
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III.  jDf  joint  anb  tubttal  bc^. 

The  consequences  of  an  execution  by  one  obligor  only. 

IV.  ^f  ege  profitct  of  bnlw. 

1.  At  law  a  profert  is  now  dispensed  with,  under  circum- 

stances. 

2.  CoRunent  on  the  le^  doctrine  excusing  a  profert. 

V.  S>f  tgt  finrmimon  of  te^  bp  tge  aMtuw  |«rtp. 

The  other  will  be  decreed  to  hold  and  enjoy. 


I.  jS>f  the  trmnoniale  mtttfiatp  to  tgt  tmution  of  beebv. 

Signing. 
Sealing  and  delivery  ewentiaJ  to  a  deed ;  which,  if  delivered,  may  be  a 
good  de^,  whether  signed  or  not.    If  to  be  executed  under  a  power  with 
signature  and  sealing,  ooth  are  necessary.    17  Ves.  jun.  459. 

II.  ^(anmttttD. 

Of  its  relation  back  to  the  original  delivery  on  perfbnnance  of  the 
condition. 
Bond  delivered  to  a  third  person,  to  be  delivered  to  obligee  on  per- 
formance of  condition,  takes  effect  on  performance  from  originid  sealing  and 
delivery,  though  obligor  and  obligee  both  dead.    1  Ves.  275. 

III.  £>f  taint  onb  0ettecal  tmifi. 

The  consequences  of  an  execution  by  one  obligor  only. 
Where  a  man  executes  a  bond,  meaning  it  to  be  the  joint  bond  of  himself 
and  another,  who  does  not  execute,  it  is  the  several  bond  of  the  former : 
but  he  may  have  it  delivered  up ;  as  contrary  to  the  intention.     10  Ves. 
9SB. 

IV.  £tf  tfit  ptoEnt  of  bttttf, 

1.  At  law  a  profert  is  now  dispensed  with,  under  circumstances. 
Action  upon  a  lost  deed  without  profert.     Seagrave  v.  Seagravc,  13  Ves. 
439. 

2.  Comment  on  the  legal  doctrine  excusing  a  profert. 
Profert  now  dispensed  with  at  law.     The  reason  of  that  decision  qucation- 
able.    6  Ves.  SIS. 

V.  £>f  tgt  beetruttion  of  babe  bp  rge  abbrree  tiartp. 

The  other  will  be  decreed  to  hold  and  enjoy. 
Deeds  destroyed.    Plaintiff  decreed  to  hold  and  enjoy.    Garland  v.  Uad- 
clifie,  Dick.  11, 


DEFENCE  (GENERAL)  ACT. 
apitropriatton  of  tit  pniccrb0  of  lanb  talttn  unber. 

In  liquidation  of  a  tenant  for  life's  claim  for  redemption  of  land-tax. 
Vide  Wightw.  131. 
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DEVISE  OF  REAL  PROPERTY. 
^*  ^f  tilt  origin  aitii  nature  of  txbUttfi, 

1.  Origin  of  devises. 

2.  No  particular  form  is  necelsary. 

3.  Of  a  codicil. 

4.  Of  the  union  of  a  devise  with  another  instrument 

5.  Devises  are  void  against  creditors. 

6.  Devises  of  land  are  specific. 

7.  Whether  the  subjects  of  equitable  jurisdiction. 

8.  Analogy  between  devises  in  Scotland,  and  devises  of  copy- 

hold in  England. 

^^*  ^m  map  Hefiier,  anti  to  to^om ;  anti  of  tgr  riggtti  anti 
obiigationti  of  bMmti^ 

!•  Idiots  and  persons  of  non-sane  memory. 

^*  Analogy  between  a  devisee  and  a  legatee. 

^'  Presumption  as  to  the  character  in  which  a  devisee,  likewise 

a  mortgaeeci  entered. 
^'  Preferencel)etween  the  devisee  and  remainder-man,  where 

the  devisor  has  a  fee  at  law  and  fee-tail  in  equity. 
^*  Equity  of  the  devisee  of  a  contract  of  purchase  to  an  applica- 
tion of  the  personal  estate. 
^*  Devisees'  right  to  make  claimants  paramount  the  will,  parties 
to  a  bill  to  establish  it 

I^L  Bfiat  map  te  ticWjJe6* 

!•  Contingent  and  executory  estates,  and  possibilities. 

^-  £quitable  interests. 

^*  £quitable  liens. 

^"  The  devisor  must  be  seised  or  entitled. 

IV.  Qt  hnrisit»  of  coppj&oiw^ 

'^^kat  may  be  devised. 

V.  £)f  tg^  00iemnttie8i  mce00arp  to  a  tebisie^ 

^*  The  rules  in  this  particular  are  the  same  in  equity  as  at  law- 


f*  Sealing  not  necessary. 
*   Signing  by  the  testator. 
^«  Attestation  by  three  witnesses. 


g^  The  witnesses  must  attest  in  the  presence  of  the  testator* 

0^  Wills  charging  lands  are  within  the  statute. 

Y.  Wills  of  rents  are  within  the  statute. 

si  Wills  of  the  produce  of  the  sale  of  lands,  are  within  the 

statute. 
9.  Subsequent  wills  or  codicils  giving  l^acies,  are  not  within 

the  statute. 
1 0.  Wills  of  cqpiyholds  are  not  within  the  statute. 
1 1  •  Operation  of  a  will  defective  in  the  necessary  ceremonial. 
12.  With  respect  to  lands  abroad. 

C  c  3  VI.  »C 
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VI.  £>f  tge  tctbntatUm  of  tKbi^to* 

1.  Antecedent  to  the  statute  of  frauds. 

2.  Analogy  between  the  rules  at  law  and  in  equity. 

3.  A  subsequent  win  revoking  or  inconsistent  with  a  former 

one« 

4.  An  express  revocation,  subservient  to  another  purpose,  &r 

which  it  is  incompetent. 
5*  A  codiciL 

6.  Of  the  solemnities  necessary  to  revoke  a  devise  of  land. 
7«  Cancelling. 

8.  Cancelling  one  part  revokes  the  other. 

9.  Marriage,  and  birth  of  a  child. 

10.  Marriage  with,  and  a  setdement  on,  the  devisee. 

11  •  A  woman's  will  revoked  by  marriage. 

12.  Alteration  of  the  estate. 

13.  Alienation  to  a  stranger. 

14.  Contract  for  sale. 

15.  An  intended  alienation. 

16.  ABenattion  to  the  use  of  the  testator. 

17.  Alienation  to  strengthen  the  devise. 

18.  Fine  and  recovery. 

19.  Any  conveyance  inconsistent  with  the  devise. 

20.  Parol  evidence  not  admissible. 

21.  Alienation  for  a  particular  purpose. 

22.  A  conveyance  obtained  by  fraud* 

23.  Alteration  of  the  quali^  of  the  estate. 

24.  Acquisition  of  the  legal  estate. 

25.  A  partition. 

26.  A  covenant. 

27.  By  bankruptcy. 

28.  A  devise  to  the  heir  at  law. 

29.  Of  partial  revocations. 

30.  Revocation  of  leaseholds. 

31.  Disseisin  and  remitter  by  entry. 

32.  In  the  case  of  mutual  wills. 

VII.  £>f  tge  repitbltcation  of  tiefiuirjs. 

1.  Nature  and  efiect  of. 

2.  Of  the  solemnities  necessary  to  republish  a  devise  of  land« 

3.  A  codicil  is  a  republication. 

VIII.  ;©f  ftotti  tetrfjJW* 

1.  Void  devises. 

2.  From  uncertainty. 

3.  Void  in  part. 

4.  The  estate  descends  to  the  heir. 

IX^  j^f  tift  cotidtructton  of  tKbifM  —  general  tMt§f 

1.  The  rules  at  law  and  in  equity  are  the  same* 

2.  Each  case  is  particular. 

3.  Preference  between  two  modes  of  interpretation^ 

4.  Effect  must  be  given  to  every  part. 


^**»i»ix.]        DEVISE  OF  REAL  PROPERTY.  S9I 

^'  In  relation  to  grammatical  construction. 
6*  In  relation  to  punctuation. 
'•  In  relation  to  rules  of  law. 
^*  In  relation  to  the  usual  acceptation  of  words. 
^*  In  relation  to  terms  of  art, 
^^*  In  relation  to  the  qualification  of  general  words. 
*!•  Force  of  superfluous  words. 
*2.  In  relation  to  rejecting  words.  • 

^^*  Whether  expressions  shall  be  taken  imperatively,  or  by  way 

of  recital. 
^4.  Jn  relation  to  implication. 

^S'  In  relation  to  inferring  an  intention  Beyond  the  expression. 
^^-  Jn  relation  to  inference  and  argument  against  a  positive 

bequest. 
'7*  Tt\  relation  to  matter  dehors  the  will. 
^6.  N'o  averment  allowed  to  explain  wills. 

19.  Ixm  relation  to  the  state  of  the  property. 

20.  Tn  relation  to  the  amount  of  the  property. 

21*  Ii:i  relation  to  the  &ct  that  testator  was  ignorant  of  the  force 

of  his  expression. 
^*  txk  relation  to  the  &ct  that  the  event  was  not  contemplated  by 

the  testatcMT. 
23.  In  relation  to  the  &ct  that  the  testator  did  not  foresee  the 

consequences. 
2*-  In  relation  to  inconv^ence. 

f^'   In  relation  to  the  precedence  of  a  particular  disposition. 
©•  In  relation  to  inconsistency. 
9I*   ''^  relation  to  repugnancy. 

*  In   relation  to  the  case  where  the  intention  can  be  accom^ 

plished  pro  tanto  only. 
r*  lu  relation  to  favour  and  disfavour. 
^^*  ^orce  of  introductory  expressions. 
s«    ^^'^Je  of  a  videlicet, 
*•   Force  of  the  expression  of  a  specific  purpose. 

*  Force  of  a  residuary  clause. 

^  •  Ij^  relation  to  a  residuary  datise. 

^*  I^ifierence  of  construction  with  reference  to  different  indi- 
viduals. 

S7  T      ^^^^^  ^  creditors. 

' '  b^  relation  to  a  devise  of  the  whole  property,  with  a  particular 

,  interest  given  out  of  it, 

^'  ^*lie  word  "  or"  construed  "  and,''  et  vice  versd. 

JJ-  ^perpetuity  cannot  be  created. 

*  ^^^the  rule  which  governs  the  courts  in  adding  to  or  altering 
^  awilL 

*  distinction  between  the  case  of  a  legal  devise  and  an  execu- 

tory trust 

^  <««<t«»^n  -  ),«<»  Mw.  t«m  «  »^  <«»  m«m 

'  ^^ords  of  advice  or  d^^ire  do  not  create  a  devise. 

*  X>evise8  by  implication. 

C  c  4  3.  Force 
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3.  Force  of  the  expression  of  a  spedfic  purpose. 

4.  In  relation  to  a  mistaken  description. 

5.  The  words  "child"  "children." 

6.  The  words  "  younger  child." 

7.  The  words  "  A.'s  and  B.'8  children.' 
'8.  The  word  "  grandchildren." 

9.  The  word  "  granddaughter." 

10.  The  word  "  great-grandchildren." 

11.  The  word  "  issue." 

12.  The  words  "failure  of  issue," 

13.  The  words  "  die  without  issue." 
!♦.  The  words  "next  of  kin." 

1 5.  The  words  "  next  of  kin  or  heir  at  law." 

16.  The  words  "  next  of  kin  in  equal  degree." 

17.  The  word  "relations." 

18.  The  words  "  relations,  as  sisters,  nephews,  and  nieces." 

19.  The  words  "  poor  relations." 

20.  The  word  "family." 

21.  The  words  "  A.'s  and  B.'s  families." 

22.  Tlie  words  "  l^al  representatives." 

2S.  The  words  "  my  right  heirs  on  the  part  of  my  mother." 
24>.  The  words  "  to  his  own  right  heirs,  bis  son  excepted-'* 

25.  The  word  "  survivors." 

26.  The  word  "  unmarried." 

27.  The  words  "  my  seven  children,"  naming  cmly  nx. 

28.  General  words  confined  to  freeholds. 

29.  In  relation  to  advowsons. 

30.  In  relation  to  a  devise  subject  to  appointmenL 
81.  In  relation  to  an  estate  contracted  for. 

32.  In  reladon  to  copyholds. 

33.  In  relation  to  customary  estates. 
Si.  In  relation  to  equitable  estates. 

SR.  In  relation  to  a  devise  of  the  profits. 

36.  Of  excluding  the  heir  at  law. 

37.  In  relation  to  a  renewed  lease. 

38.  In  relation  to  mortgages. 

39.  In  relation  to  presentations  to  boiefices. 

40.  In  relation  to  a  residuary  clause. 

41.  Words  excluding  the  r^iduary  devisee. 

42.  In  relation  to  reversions. 

43.  In  relation  to  settled  estates. 

44.  In  relation  to  tithes. 

45.  In  relation  to  trust-estates. 

46.  The  words  "  all  I  am  possessed  oV 

47.  The  words  "  all  I  am  worth." 

48.  The  words  "  all  my  real  property." 

49.  The  words  "  all  my  freehold  lands." 

50.  The  words  "  my  estate." 

51.  The  words  "  in  case  of  the  death." 

52.  The  word  "  effects." 

53.  The  words  "  what  remains." 

54.  The  words  "  rents  and  profits." 

s  55.  The 
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55.  The  word  "  share/' 

56.  The  word  "  surplus." 

57.  Two  codicils,  whether  explanatory  the  one  of  the  other,  or 

duplicative. 

58.  Other  cases. 

XL  Cdtuimimon — tej^at  toortnai  tvtatt  an  matt  in  fet  jaitmplr. 

1.  Words  showing  an  intention  to  give  the  whole  interest 

2.  Words  of  reference. 

3.  A  devise  with  a  limitation  over. 

4.  The  word  <<  estate." 

5.  The  words  ^*  remainder  and  reversion." 

6.  The  words  ^^  heir  male"  may  be  taken  as  nomen  coUectivum, 

7.  Another  case. 

8.  What  words  pass  the  whole  interest  in  a  chattel. 

XII.  ttmttmtvoxi — tofiat  toortHS  create  an  e0tate  taiL 

A  devise  for  life  may  be  enlarged  into  an  estate  tail. 

XIIL  CotwmKttoit — to&at  tootrlw  create  ati  estate  for  lifir^ 

1.  Distinction  between  the  rules  at  law  and  in  equity. 

2.  Where  an  express  estate  for  life  b  devised. 

S.  Where  an  express  estate  for  life  is  devised,  though  a  power 
of  disposal  be  given. 

4.  A  deyise  without  any  words  of  limitation. 

5.  Where  the  general  intention  requires  it. 

6.  A  case  left  undecided. 

^IV.  Constnicttoit — of  tSe  rule  in  dgellp'tf  ta^u 

1*  When  the  heirs  take  as  purchasers. 

2.  In  devises  of  trust-estates. 

3.  The  rule  not  applied  to  the  word  <^  issue"  with  words  of 

limitation,  unfess  die  general  mtent  require  a  different 
construction. 
^*  The  rule  not  applied  where  the  estates  are  of  different  na- 
tures. 
5.  The  rule  not  applied  where  a  trust  is  created  and  a  convey- 
ance  directed. 

XV.  CoiHttructioit — togat  toormr  create  a  joint  tenancp,  or 
tmaticg  m  common,  anti  cro00  remainHersi^ 

1*  What  words  create  a  joint  tenancy. 

2.  What  words  create  a  tenancy  in  common. 

3.  What  words  create  cross  remainders. 

XVL  Con0tnirtion — tD&at  toortitf  create  a  contrition,  and 
mafie  lanti0  liable  to  bebtsi  anb  legatietf,  anH  enable 
per0on0  to  0eII  Ianb0. 

1.  What  words  create  a  condition. 

2.  What  words  make  lands  liable  to  debts  and  legacies. 

3.  Distinction  between  devise  charged,  and  devise  on  trusL 

4.  What  debts  and  l^;acies  are  charged. 

5.  Copyholds  liable  as  well  as  fireehmds. 
^«  Equity  of  personal  estate  to  be  exempt. 

7.  Equity 
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7.  Equity  of  next  of  kin  agunst  the  heir,  on  the  penonsl  estate 

being  exhausted  for  purposes  to  which  the  real  was  de- 
vised. 

8.  Reference  of  creditors  to  legatees  under  a  charge  for  pay- 

ment of  debts  and  legacies. 

9.  Validity  of  the  preference  of  particular  creditors. 

10.  Land  devised  for  sale,  from  wnat  time  considered  as  sold. 

11.  Practice  relating  to  the  sale. 

12.  What  words  enable  persons  to  sell  lands. 

XVII.  Comimiction — tngat  toorbti  tnan  a  rotitingent  re= 

matntier.    , 

A  case  in  which  a  devise  was  held  a  limitation  of  the  reversion. 

XVIII.  emutotp  Wtistta  —  tKbifit  attx  sOm  a  tebifiv  in  fa 

fUmplt, 

1.  Origin  and  nature  of  executory  devises. 

2.  Validity  of  executory  devises,  whether  affected  by  the  ends 

of  their  creation. 
S.  Devise  over  after  a  devise  in  fee. 

4.  Within  what  time  on  executory  devise  must  vest. 

5,  A  devise  after  a  general  feilure  of  heirs  or  issue,  void. 

XIX.  iCjtcurarii  bebifit?  —  bebutr  of  a  fite&olti  to  toinnuntt  in 

futura. 

1.  Within  what  time  such  devise  must  vest. 

2.  A  devise  over  for  life  on  failure  of  issue  of  the  first  devisee, 

is  valid. 

XX.  e^tucorp  brbisKK  of  trmm  for  prare. 

The  words  "  dying  without  issue"  sometimes  restrained  to  the 
death  of  a  person  in  etse. 

XXI.  iDf  otjrt  mamrs  rrlating  to  ejfctutotii  btHitlefi, 

Of  trusts  of  occumuUtion. 

XXII.  JucisOittion  of  touttfl  of  rquitp  in  ttlatton  to  tetiijfest. 

Correction  of  mistake. 


I.  £Df  tffe  origin  anb  nature  of  betitjies. 

1.  Origin  of  devises. 
By  the  common  law,  a  maa  could  not,  by  testamentary  disposition,  affect 
his  lands  or  the  guardianship  of  his  children.    7  Ves.  870. 
2.  No  particular  form  is  necessary. 
1.  Indonement  upon  a  note,  "  I  give  this  note  to  A.,"  may  be  proved  a* 
testamentary.     ♦  Veg.  565.  , .      ..,  t    v     l  i     . 

2  If  a  testator,  by  a  paper  subsequent  to  his  wUl,  says  he  has  bequeathed 
that  which  he  has  not  bequeathed,  that  paper  may  be  proved  as  testamentary, 
and  the  property  will  pass.    6  Ves.  397.  .... 

3  A.  by  will,  duly  executed  and  attested,  gives  real  estate  to  certain 
UKS  ■  and  in  default,  to  such  uses  as  he  should  declare,  by  any  deed  exe- 
cuted in  the  presence  of  two  witnesses,  declares  further  uses.  The  deed 
Doll  is  a  testamentary  act,  but  did  not  pass  the  jjeBhold  estate,  because  not 
■^  C3cefii»(xl 
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eiecuted  scoording  lo  the  statute  of  frauds,  but  passed  copyholds.  Haberg- 
hun  V.  Vincent,  4  B.  C.  C.  353. 

4w  C,  by  his  will,  devised  all  his  freehold  and  copyhold  estates  to  his  two 
daughters,  A.  and  M.,  and  all  other  daughters  that  he  might  thereafter  have, 
M  teoants  in  common  in  fee.  He  had  uterwards  another  daughter,  L.  He 
thai  gave  directions  for  another  will,  by  which  he  gave  all  his  real  estates  to 
bis  tiro  eldest  daughters,  and  a  sum  of  15,000/.  to  his  daughter  L.  .  The 
attorney  took  the  minutes  of  the  second  will  in  writing,  but  before  it  was 
prepared  the  testator  died.  These  minutes  were  proved  in  the  spiritual 
court  as  a  testamentary  paper.  1.  This  paper  being  proved  in  the  spiritual 
court,  is  sufficient  to  pass  the  copyhold  estate.  2.  But  it  is  so  totally  void  as 
to  die  freehold,  that  it  will  not  put  L.  to  her  election  under  which  will  she 
takes;  and  she  therefore  will  take  her  share  of  the  freeholds  under  the  first 
will,  as  well  as  the  15,00W*  under  the  second.    Gary  v.  Askew,  1  Cox,  24*1. 

5.  Where  a  testator  refers  expressly  to  a  paper  already  written,  and  de- 
scribes it  sufficiently,  it  is  as  if  incorporated  in  the  will.    2  Yes.  228. 

6.  Unattested  paper,  clearly  referred  to  in  a  devise  of  real  estate,  con- 
sidered part  of  the  will,  if  made  previously ;  not,  if  subsequent.  1  Ves.  & 
Beam.  445. 

7.  L^acies  out  of  real  estate,  given  by  an  unattested  paper,  cannot  stand, 
unless  that  paper  is  clearly  referral  to  by  a  will  duly  executed,  so  as  to  be. 
incorporated  wi^  it :  in  this  instance,  there  being  no  such  clear  reference 
upon  the  contents  of  the  instrument,  the  legacies  failed ;  the  circumstance, 
toat  a  paper  was  found  inclosed  in  the  same  cover  with  the  will,  indorsed  aa 
bis  will,  not  being  sufficient.     Smart  v.  Prujean,  6  Ves.  560. 

8.  Erroneous  reason  given  for  not  devising,  cannot  be  taken  as  amounting 
to  a  devise.    Sandford  v.  Chichester,  1  Mer.  652. 

9.  Under  a  devise  by  a  married  man,  having  no  legitimate  children,  **  to 
the  children  which  I  may  have  by  A.,  and  living  at  my  decease,"  natural 
cfaildrea,  who  had  acquired  the  reputation  of  bemg  his  diildren  by  her  be- 
fore the  date  of  the  will,  entitled  as  upon  the  whole  will  intended  and  suf- 
ficiently described ;  rejecting  as  a  description  of  the  devisees,  passages  in  a 
written  book,  unattested,  of  which  probate  was  admitted,  under  a  r^erence 
in  the  will  to  "  the  observations  and  directions  which  I  shall  leave  in  a 
written  book.**    Wilkinson  v.  Adam,  1  Yes.  &  Beam.  422. 

3.  Of  a  codicil. 

1.  Codicil  to  be  taken  as  part  of  the  will.    3  Ves.  110. 

2.  Codicil  by  its  nature  refers  to  a  former  will,  and  becomes  part  of  it. 

lVe8.497. 

3.  Codicil  considered  as  part  of  the  will ;  and  intent  drawn  from  the  whole.. 

1  Vei.407. 

4.  AU  oodidlB  are  part  of  the  will.  Therefore  a  codicil  merely  for  a  par« 
dcolar  purpose,  as  to  change  an  executor,  and  confirming  the  will  in  all 
other  respectSf  does  not  revive  a  part  of  the  will  revoked  by  a  former  codicil* 

"v.  Macdonald,  4  Ves.  610. 


4.   Of  the  union  of  a  devise  with  another  instrument 

1.  A  deed  and  a  will  cannot  unite.    2  Ves.  235. 

2.  Will  not  construed  by  reference  to  a  settlement ;  the  provisions  diffinr- 
ing  in  some  respect,  though  a  substitution  was  intended.  Hixon  v.  OliveTi 
13  Ves.  108. 

5.  Devises  are  void  against  creditors. 

1«  Devise  of  an  estate  for  payment  of  debts,  takes  it  out  of  the  statute  of 
feindnlent  devises,  and  being  to  pay  out  of  rents  and  profits,  no  sale  of 
Bwtgape  can  be  made.    Lingard  v.  Derby,  1  B.  C.  C.  311.    (See  the  note.) 

2.  If  a  devise  for  payment  of  debts  does  not  provide  for  it  in  a  practicable 
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manner,  it  does  not  take  the  cue  out  of  the  statute  of  fraudulent  deviMg. 
Hughes  V.  Doulben,  2  B.  C.  C.  61*.  s  2  Cox,  170. 

3.  A  direction  in  a  will  to  pay  simple  contract  creditors  before  special^ 
ones,  is  not  void ;  it  being  within  the  exception  in  the  statute  of  frauduleet 
devises.    Millar  v.  Hortoo,  Coopett  46. 

6.  Devises  of  land  are  specific 

1.  Every  devise  of  land  must  of  necessity  be  specifiCf  whether  in  parti* 
cular  or  general  terms  ;  otherwise  as  to  personal  property.     7  Ves.  117. 

2.  Every  devise  of  reel  estate,  whether  in  general  terms  or  not,  U  in 
nature  of  a  specific  devise ;  otherwise  as  to  personal  estate.    8  Ves.  305. 

S.  Every  devise,  whether  particular  or  general,  is  specific  ;  as  the  devisor 
must  have  the  land  at  the  date  of  the  will,  and  OHitinue  to  have  it  until  his 
death.     10  Ves.  605. 

i.  Devise  of  real  estate,  though  in  form  residuary,  is  specific.  1  Ves.  & 
Beam.  175- 

7;  Whether  the  subjects  of  equitable  jurisdiction. 
A  court  of  equity  has  no  jurisdiction  to  declare  what  is,  or  is  not,  a  man's 
last  will.    IS  Ves.  297. 
8.  Analogy  between  devises  in  Scotland,  and  devises  of  copyhold  in 

England. 

Analogy   between  a  devise  in  Scotland,  and  a  devise  of    copyhold  in 

England.     The  will  operates  as  a  declaration  of  tbf  use  of  a  previous  sur^ 

render  in  the  l^ter  case,  and  of  a  previous  conveyance,  according  to  the 

proper  feudal  form,  in  the  former.     2  Ves.  &  Beam.  133. 

II.  siOBo  map  tKbUst,  anb  to  toBom ;  anb  of  tge  ciggtsi  atilr 
obHgations  of  tebisut. 

1.  Idiots  and  persons  of  non-sane  memory. 
Although  a  man  have  a  mind  of  sufficient  soundness  and|  discretion  to 
regulate  his  a^rs  in  general,  yet  if  such  a  dominion  or  influence  be  ob- 
tamed  over  him  as  to  preveot  his  exercising  such  discretion  in  the  making 
his  will,  he  cannot  be  considered  as  having  such  a  disposing  mind  as  will  give 
effect  to  his  will.     Mountain  v.  Bennet,  1  Cox,  364. 

2.  Analogy  between  a  devisee  and  a  l^atee. 
Devisee  not  to  be  more  favoured  than  a  particular  legatee.     10  Ves.  608. 

3.  Presumption  as  to  the  character  in  which  a  devisee,    likewise  a 

mortgagee,  entered. 
Entry  of  the  devisee,  having  also  a  mortgage,  presumed  to  be  as  devisee, 
if  no  trace  appears  of  any  of  thB  steps  usuiuly  taken  by  a  mortgagee  to  get 
into  possession.     18  Vea.  jun.  393. 

4.  Preference  between  the  devisee  and  remainder-man,  where  the  de- 

visor bos  a  ^  at  law  and  fee-tail  in  equity. 
A  man  has  an  estate  io  feie  at  law,  and  an  estate  in  tail  in  equity,  and 
devises  the  lands  by  his  will.     Qfuere,  whether  the  court  will  assist  there- 
maioder-man  in  equity  against  the  devisee.     Bland  v.  Bland,  2  Cox,  349. 

5.  Equity  of  the  devisee  of  a  contract  of  purchase  to  an  ^plication  of 

the  personal  estate. 
Devisee  cluming  the  benefit  of  a  contract  for  the  purchase  of  an  estate* 
directed  to  go  to  the  uses  of  the  wil),  the  title  proving:defective,  baa  no 
claim  upon  the  personal  estate,  either  to  have  tlie  purchase-money,  or 
another  estate  purchased,  or  the  purchase  completed,  notwithstanding  the 
defect.    Broomev.  Monck,  10  Ves.  597. 

■     6.  Devisecii' 
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6.  Devisees'  ri^t  to  make  claimants  paramount  the  will,  parties  to  a 

bill  to  establish  it* 

Devisees  filing  a  bill  to  establish  a  will,  and  carry  the  trusts  into  execu-  . 
tioQ,  have  no  r^ht  to  call  upon  persons  who  claim  paramount  the  will,  to 
litigate  such  claims  with  them.  Devonsher  v.  Newenham.  2  Sch.  &  Let*.  199. 

III.  nfiat  map  te  Heiiisfeti. 

1.  Contingent  and  executory  estates,  and  possibilities. 

1.  Contingent  and  executory  estates,  and  possibilities,  accompanied  with 
an  interest,  are  devisable.    Moor  v.  Hawkins,  2  Eden,  SiQ, 

2.  Continent  interest  devisable,  &c.    7  Ves.  300. 
S.  A  possibility  is  devisable.     1  Ves.  254. 

4.  PossibUity,  a  present  interest ;  and  capable  of  devise.    17  Ves.  182. 

2.  Equitable  interests!. 
Any  equitable  interest  is  devisable.     1  Ves.  254. 

3.  Equitable  liens. 

An  equitable  lien  is  an  equitable  obligation  to  do  according  to  conscience  • 
and  a  devise  of  it  good  in  equity.     1  Ves.  255.  * 

4.  The  devisor  must  be  seised  or  entitled. 

1.  Testator  cannot  by  any  words  devise  lands,  either  under  the  statute  or 
at  common  law,  which  he  had  not  at  the  time  of  making  the  will.  1  Ves. 
255. 

2.  Devisor  must  have  the  estate  devised  both  at  the  date  of  his  will  and  at 
his  death.    8  Ves.  283. 

8.  Distinction  as  to  real  and  personal  estate.  Every  gift  of  land,  even  a 
general  residuary  devise,  is  specific ;  and  that  only,  to  which  the  party  is 
entitled  at  the  Ume,  can  pass :  in  the  case  of  personal  property,  what  he 
bas  at  his  death  will  pass ;  and  if  the  description  is  specific,  it  may  operate 
as  a  direction  to  purchase.    7  Ves.  399.  • 

4.  TTie  rule,  that  after-[)urchased  lands  do  not  pass  by  a  devise  does  not 
arise  from  Uie  word  "having"  in  the  statute  of  wills,  but  from/the  diffe- 
rence between  the  Roman  testament  or  wills  of  personal,  estate,  and  a  devise 
by  the  law  of  England ;  which  is  an  appointment  of  the  person  to  take  the 
^)«afic  estate  in  nature  of  a  conveyance,  tiiough  fluctuating  till  death. 

5.  Leases  renewed  after  making  the  will,  do  not  pass  under  it.  Attomev 
general  V.  Downing,  1  Dick.  417,  418.  -f^«orney 

6.  Leasehold  estate  held  of  a  college  devised,  after  the  will  the  lease  is 
jaewed,  die  renewed  lease  does  not  pass.    Hone  v.  Medcraft,  1  B.  C.  C. 

7.  A  renewed  le^e  does  not  pass  by  a  previous  will,  bequeathing  the  lease 
« the  premises  held  on  lease.     1 1  Ves.  387.  -1  ©  a»c 

8.  An  estate  contracted  for  will  pass  by  a  subsequent  devise  of  all  lands 
»e  devisor  being  equitable  owner  under  the  contract.    9  Ves.  510.  ' 

?.  By  a  contract  for  a  purchase,  if  the  vendor  has  a  good  titie,*  in  equity 
tttt  the  real  estate  of  tiie  purchaser,  and  will  pass  by  his  will,  or  descend  • 
aw  Uie  devisee  or  heir  may  call  for  application  of  the  personal  estate  in  payl 

IV.  jSDf  tietiuiejs  of  co)ipgoI6. 

What  may  be  devised. 

rJL^CP"if^A*5^P?^°'^  ^*^^^'  "^^^^^  ^^  surrendered  to  him  out  of 
c«w,  but  he  died  before  he  was  admitted.  Q^are,  whether  it  passed  by  the 
•^    Ardwifc  V.  Bennet,  Dick,  iCS,  tr     ^»y  ine 

2.  Copyhold 
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2.  Copyhold  estates,  purchased  and  surrendered  to  uses  declared  or  to 
be  declared  by  will  concerning  the  same,  passed  according  to  a  will  pre- 
vious to  the  purchase,  devising  all  copyholos  generally,  and  therefore  con- 
taining a  description  applicable  to  them.  Attorney-general  v.  Vigor,  8  Ves. 
256. 

V.  £Df  tge  0olrmmne0  nrce^siarp  to  a  Hetiwie. 

1.  The  rules  in  this  particular  are  the  same  in  equity  as  at  law. 

The  construction  of  the  execution  of  a  will,  the  same  in  equity  as  at  law. 
1  Ves.  16. 

2.  Sealing  not  necessary. 

Sealing  not  necessary  to  the  execution  of  a  devise,  under  the  statute  of 
frauds ;  not  sufficient  without  signing.     17  Ves.  459. 

3.  Signing  by  the  testator. 

1.  "I,  A.  B.  do  make  this  my  will,'*  equivalent  to  signature;  and,  if  ac- 
knowledged before  three  witnesses,  a  good  execution  within  the  statute  of 
frauds.     18  Ves.  183. 

2.  A  declaration  by  the  testator,  in  the  attestation  part  of  his  will,  that 
lands  should  go  to  a  certain  person,  not  a  sufficient  devise  of  them  under  the 
statute  of  frauds,  not  being  signed  by  the  testator,  or  by  any  person  by  his 
direction.    Blennerhassett  v.  Day,  2  B.  &  B.  104. 

4*.  Attestation  by  three  witnesses. 

1.  Attestation  of  a  devise  by  a  mark,  good  within  the  statute  of  frauds- 
Harrison  V.  Harrison,  8  Ves.  185. ;  Addy  v.  Grix,  8  Ves.  504. 

2.  Attestation  of  a  devise  by  a  mark,  good  within  the  statute  of  frauds. 
17  Ves.  jun.  459. 

3.  A  will  not  signed  by  the  testator  in  the  presence  of  witnesses,  but  ac- 
knowledged by  him  to  the  witnesses  to  be  his  signing,  held  to  be  sufficient 
within  the  statute  of  frauds.    Grayson  v.  Wilkinson,  Dick.  158. 

4.  A  will  established  as  to  lands  acknowledged  only  by  the  testator  in  the 
presence  of  three  witnesses,  and  held  also  to  revoke  a  former  will  of  lands* 
Ellis  V.  Smith,  Dick.  225. 

5.  Will  subscribed  by  three  witnesses  before  whom  testator  declared  it  to 
be  his  will,  but  did  not  sien  it.  Such  declaration  is  equivalent  to  signing  it 
before  them ;  and  such  will  is  good  within  the  fifth  section  of  the  statute  of 
frauds,  and  is  also  a  good  will  of  revocation,  within  the  sixth.  Ellis  v.  South, 
1  Ves.  11. 

6.  Acknowledgment  by  devisor  of  his  hand-writing,  to  one  of  the  wit- 
nesses, who  did  not  see  him  execute,  good.     Addy  v.  Grix,  8  Ves.  5(H. 

7«  Witnesses  may  attest  separately :  in  that  case,  if  testator  acknowledges 
before  each,  or  signs  before  one,  and  acknowledges  before  the  rest,  it  is 
good ;  bad,  if  he  signs  it  before  each,  because  three  different  executions, 
and  no  one  good  witliin  the  statute.     1  Ves.  16. 

8.  A  will  held  to  be  well  attested,  though  one  of  the  subscribing  witnesses 
was  executor  in  trust  under  the  will.     Phippsv.  Pitcher,  1  Mad.  144. 

•  Whether  the  attestation  of  the  vice-consul  abroad,  apparently  in  his 
public  Tcharacter,  can  be  considered  ar  the  signature  of  a  subscribuig  wit- 
ness, within  the  statute  of  frauds,  to  a  will  devising  real  estate,  qtuere. 
Clark  v.  Turton,  11  Ves.  240. 

5.  The  witnesses  must  attest  in  the  presence  of  the  testator. 

A  will  being  attested  by  the  witnesses,  where  the  testatrix  could  see  thesn 
through  the  windows  of  her  carriage,  and  of  the  attorney's  office,  is  a  good 
attestation  in  her  presence.    Casson  v.  Dade,  1  B.  C.  C.  99.  Dick.  586. 

6.  Wills  charging  lands  are  within  the  statute. 

Vide  6  Ves.  560. 

7.  Wills 
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7.  Wills  of  rents  are  within  the  statute. 

A  rent  is  a  tenement,  and  therefore  cannot  pass  by  will  without  three 
witnesses,  if  out  of  freehold;  the  word  ^Henement*'  being  in  the  statute  of 
frauds.    SVes.  2S2. 

8.  Wills  of  the  produce  of  the  sale  of  lands  are  within  the  statute. 

L^acies  by  an  unattested  paper  included  under  a  charge  of  legacies  on  a 
real  estate,  bj  a  will  duly  attested ;  but  the  produce  of  the  sale  of  a  real 
estate,  cannot  be  directly  disposed  of  by  an  unattested  paper.  1  Ves.  Sc 
Beam.  446. 

9.  Subsequent  wills  or  codicils  {^ving  legacies,  are  not  within  the 

statute. 

1.  Where  real  estate  is  charged  with  legacies  generally,  by  will  duly 
attested,  legacies  may  be  revoked  or  charged  by  an  unattested  instrument. 
2Ve8.e65. 

2.  The  construction  of  the  will  being,  that  the  real  estate  was  well 
charged  in  aid  of  the  personal  with  legacies,  even  supposing  the  charge  not 
geoml,  so  as  to  include  future  legacies,  a  le^cy  may  be  revoked  and  given 
to  soother  person  by  an  unattested  codicil.  Attorney-general  v.  Ward, 
S  Ves.  S27. 

3.  Devise  and  bequest  of  all  the  testator's  real  and  personal  estate  in 
Grenada,  to  pay  all  such  annuities,  iegacies  or  bequests,  as  he  should  give 
or  bequeath  to  ne  paid  out  of,  or  charged  upon,  his  real  or  personal  estate 
in  Grenada,  by  his  will  or  any  codicil,  whether  witnessed  or  not.  A  charge 
by  an  unattested  codicil  is  void;  this  being,/ not  a  charge  by  the  will,  of 
legacies,  but  a  reservation,  by  a  will  executed  according  to  the  statute,  of  a 
power  to  charge  by  an  unattested  paper.  As  to  the  objection,  that  the  real 
estate  was  not  cl^ged  as  a  subsidiary  fund  to  the  general  personal  estate, 
ftutre,    Rosev.Cunynghame,  12[Ves.  29. 

10.  Wills  of  copyholds  are  not  within  the  statute. 

1.  Copyhold  surrendered,  will  pass  by  a  deed  not  attested  according  to 
the  statute  of  frauds.    Habergham  v.  Vincent,  4  B.  C.  C  355. 

2.  Trust  of  a  copyhold  will  pass  by  a  will  not  attested  according  to  the 
statute  of  frauds.    Tuffhel  v.  Page,  Dick.  76. 

11.  Operation  of  a  will  defective  in  the  necessary  ceremonial. 

A  wfll  not  executed  accordin^^  to  the  statute  of  frauds,  has  no  operation ; 
not  even  to  raise  an  election  against  a  person  taking  a  benefit  in  the  personal 
estate.    7  Ves- 372. 

12.  With  respect  to  lands  abroad. 

Real  estate  in  Bermuda  passes  by  a  will,  not  duly  executed,  to  pass  real 
estate  according  to  the  statute.     Sheddon  v.  Goodrich,  8  V  es.  481 . 

VI.  £>f  tge  ctbijtation  of  Debi^rti^ 

1.  Antecedent  to  the  statute  of  frauds. 

1.  The  role  of  the  civil  law  required  the  same  solemnity  to  annul  an  in- 
strument, tbat  was  necessary  to  its  completion :  relaxed  by  Justinian  in 
certain  cases  as  to  the  revocation  of  a  will.  The  rule  never  adopted  in  its 
^  extent  in  this  country.  Parol  revocation  of  a  will  good  before  the 
statute  of  frauds.  Parol  revocation  of  agreements.  Different  solemnities  by 
that  statute  for  the  framing  and  the  revocation  of  wills.     7  Ves.  376,  377. 

2.  Parol  revocation  of  will  before  the  statute  of  frauds.    Ibid.  371. 

3.  Previously  to  the  statute  of  frauds,  and  that  as  to  guardianship,  any 
4eclaratioD,  from  which  an  intention  to  revoke  could  be  collected,  was  suffi- 
cient.   7Ve8«871. 

2.  Analogy 
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2.  Analt^  between  the  rules  at  law  and  in  equity. 

1.  The  rules,  as  to  revocations  of  wills,  are  the  lame  ia  law  and  equity. 
Brydees  v,  the  Duchess  of  Chandos,  2  Yes.  417. 

2.  Equity  never  controls  the  law  upon  revocation,  except  where  the  be- 
neficial interest,  being  distinct  from  the  legal  estate,  is  devised,  and  the 
devisor  afterwards  takes  the  legal  estate  without  any  new  modification  or 
alteration :  2dly,  where  having  the  coniplete  legal  and  beneficial  estate  at 
the  date  of  the  will  he  devests  himself  of  the  legal  estate ;  but  remains  owner 
of  the  equitable  interest ;  as  in  tlie  case  of  a  mortgage  or  conveyance  for 
payment  of  debts.     6  Ves.  9S3. 

3.  No  instance  of  a  revocation  of  a  will  at  law  being  held  not  a  revocation 
in  equity,  where  the  partial,  particular  purpose  was  not  for  charges,  or  in- 
cumbrances, or  to  pay  debts.     8  Ves.  126. 

4.  Any  alteration  of  the  estate,  or  a  new  estate  taken,  is  at  law  a  revo- 
cation, whether  for  a  partial  or  general  purpose  ;  to  which  a  court  of  law 
cannot  advert ;  neither  ought  they  to  take  any  notice  of  articles  or  cove- 
nants, charging  the  estate  in  equity ;  but  only  to  say  upon  the  will  and  the 
subsequent  deed,  whether  the  old  estate  is  changed,  and  a  new  estate  ac- 
quired.    6  Ves.  222. 

5.  The  question  in  a  court  of  law  as  to  the  revocation  of  a  will,  is  only, 
whether  the  legal  devise  is  revoked  by  the  deed.  Alt  other  questions  as  to 
the  partial  purpose,  Ac.  are  merely  equitable  questions.  The  case  of  a  par- 
tition is  anomalous.    Ibid.  219. 

6.  The  rules  as  to  revocation  applied  to  legal  estates,  are  in  equity  wplied 
to  equitable  estates.  Mortgage  in  fee  is  a  total  revocation  at  law,  but  in 
equity  only  pro  tanto.     2  Ves.  598. 

3.  A  sabsequent  will  revoking  or  inctmsistent  with  a  fbnner  one. 

1.  Rule  of  the  civil  law;  "  Iutic  priut  tetlaiaentum  mmpilur,  cum  potferiut 
per/ectum  at."     7  Vea.  380. 

2.  A  perfect  and  complete  will,  inconsistent  with  the  former,  is  a  revoca- 
tion, though  the  devisee  may  never  derive  benefit  from  it ;  otherwise,  if  de- 
fectively executed  and  incapable  as  a  will.     Ibid,  S79. 

3.  Construction  of  severd  testamentary  papers,  that  some  revoked  others; 
probate  having  been  granted  of  all.  Beauchamp  v.  tlie  Earl  of  Hardwicke, 
S  Ves.  280. 

4.  An  express  revocation,  subservient  to  another  purpose,  for  which  it  is 
incompetenL 

1.  An  express  revocation,  if  only  subservient  to  another  purpose,  for 
which  it  is  incompetent,  shall  not  revoke.     7  Ves.  379. 

2.  Disposition  by  will,  so  as  to  have  legal  effect,  and  afterwards  another, 
by  which  the  former  would  be  revoked,  but  the  other  substituted ;  and  it  is 
evident,  the  testator  did  not  intend  revocation  For  any  otlier  purpose  than  to 
give  it  eRect;  if  the  second  instrument  cannot  have  the  effect  of  disposition. 
It  shall  not  be  a  revocation.    Ibid.  372. 

5.  A' codicil. 

1.  Codicil  reciting  a  specific  and  limited  purpose,  revokes  the  whole  de- 
vise, declaring  the  trusts  again,  with  the  proposed  alteration,  and  confirms 
the  will  in  every  particular,  not  thereby  altered  or  revoked.  I'he  omissioi) 
of  one  trust,  though  probably  against  the  intention,  cannot  be  suppltetl. 
Holder  v.  Howell,  8  Ves.  97. 

2.  Two  inconsistent  wills;  a  codicil  referring  to  the  first  bv  date  as  the 
last  will  cancels  the  intermediate  will ;  and  evidence  of  mistake  cannot  be 
admitted.    4  Ves.  616. 

3.  Testator  devised  all  his  real  estate  to  his  sister  for  life;  remainder  to  her 
children  as  she  should  appoint ;  for  want  of  appointment,  to  all  her  children 
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and  their  heirs  as  tenants  rn  common.  His  sister  Iiaving  tvro  daughters,  by 
a  codicil*  declared  to  be  a  codicil  to  his  will  not  then  at  hand,  he  cave  one 
of  them  an  annuity ;  and  directing  his  annuities  to  be  paid  out/ of  his  three 
]^  cent,  stock,  he  charged  them  on  his  real  estate  in  case  of  a  deficiency ; 
and  directing  the  residue  of  his  personal  estate  to  be  invested  in  freehold 
lands  and  hereditaments,  he  recommended  to  his  sister  to  settle  and  convey, 
or  join  wit|i  her  husband  in  settling  and  conveying  all  his  estates  and  pro- 
perty, which  she  might  derive  from  him  afler  his  decease,  to  the  use  of  her 
two  daughters  for  life,  in  such  parts,  shares,  and  proportions,  as  she  should 
approve,  with  remainder  to  their  respective  issue,  and  cross  remainders,  and 
the  usual  powers  and  clauses  in  strict  settlement.  The  testator's  sister  died 
in  his  life ;  and  her  two  daughters  were  his  co-heiresses.  Some  real  estates 
vere  purchased  between  the  executions  of  the  will  and  codicil.  As  to  the 
real  estate  the  will  is  not  revoked,  but  is  re-published  by  the  codicil ;  and 
the  two  kiiecea  are  entitled  to  all  the  real  estates,  and  to  those  directed,  to  be 
purchased  as  tenantai  in  common  in  fee.    Meg^on  v.  Moore,  2  Yes.  630. 

4.  A  will  devisine  estates  for  life,  without  impeachment  of  waste,  is  not 
reroked  by  a  codicil,  directing  the  trustees  to  let,  until  tenant  for  life  mar- 
ned;  such  leases  under  restrictions,  one  of  which  was,  that  the  leases 
should  not  be  unimpeachable  of  waste,    Lushington  y.  Boldero,  Cooper,  216. 

6.  Of  the  solemnities  necessary  to  revoke  a  devise  of  land* 

Devise  of  real  estates  to  be  sold,  and  the  produce  applied  in  the  same 
manner  as  the  residue  of  the  personal  estate.  Codicil,  not  executed  so  as  to 
pi»  real  estates,  revoking  the  bequest  of  the  residue,  does  not  affect  the 
will  as  to  the  real.    Gallini  v.  Noble,  3  Mer.  691. 

?•  Cancelling. 

Cancellation  of  a  codicil  effectual,  notwithstanding  an  interlineation  to 
the  same  effect  lefl  standing  in  the  will.  Utterson  v.  Utterson,  3  Yes.  & 
Beam.  122. 

8.  Cancelling  one  part  revokes  the  other. 

Presumption,  that  the  cancellation  of  one  duplicate  of  a  will  cancels  the 
other,  though  both  are  in  the  testator's  possession,  and  the  cancelled  instru- 
ment had  been  altered.  In  the  two  latter  cases  the  presumption  weaker. 
13  Ves.  310. 

9.  Marriage,  and  birth  of  a  child. 

1.  Marriage,  and  the  birth  of  a  child  is  a  revocation.  Christopher  v. 
Christopher,  Dick.  445. 

^  A  subsequent  marriage  and  the  birth  of  a  child  revoke  a  will.  Qmere, 
as  to  the  propriety  of  admitting  evidence  against  the  presumption.  4  Yes.  848. 

3.  Even  a  devise  of  land  may  be  revoked  by  implication,  from  a  total 
change  in  the  situation  of  the  family,  as,  the  devisor  having  no  children  at  the 
date  of  the  will,  by  his  marriage  and  the  birth  of  an  heir ;  upon  an  implied 
condition  that  the  will  should  not  operate  in  that  event.  1  Yes.  &  Beam,  397. 

4.  Testator  a  widower,  having  a. son  and  two  daughters,  by  will  gave  all 
hi«  real  and  personal  estate  in  trust,  subject  to  debts,  for  those  children,  and 
in  case  of  their  deaths,  over.  Marriage  and  the  birth  of  a  daughter,  held  a 
revocation  of  the  will  in  the  ecclesiastical  tourt  (against  a  former  decision), 
not  a  revocation  of  the  devise  of  the  real  estate.  Shecth  v.  York,  1  Yes.  & 
Beam.  390. 

5.  Marriage  alone  not  a  revocation  of  a  will :  as  with  the  birth  of  a  child 
it  ii.  1  Yea.  A  Beam.  465.  Exception,  where  the  will  provides  for  children. 
Ibid. 

6.  Whether  a  will  was  revoked  by  marriage  and  the  birth  of  a  child  under 
particular  circumstances,  quare*    5  Yes.  663. 

7.  A  aecond  marriage  and  the  birth  of  children,  the  wife  and  children 
Vol.  VIII.  Dd  provided 
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■  provided  ^or  by  settlement,  and  there  being  children  bji  ths  former  mar- 
riage, a  case  of  exception  from  the  rule,  that  marriage  and  the  birth  of  ■ 
child  revoke  a  will.     Ei  parte  the  Ear!  of  Ilchetter,  7  Ves.  3*8. 

8.  Whether  by  the  birth  of  more  children  subsequent  to  the  date  of  the 

will)  and,  after  the  death  uf  the  testator's  wife,  his  second  marriage,  but  no 

children  by  that,  the  vill  is  revoked,  quare.  Gibbons  v.  Caunt,  4  Ves.  840. 

10.  Marriage  with,  and  a  settlement  on,  the  devisee. 

Marriage  with,  and  a  settlement  on,  the  devisee,  is  a  revoduion  of  the 

devise.    Ibid.  1  B.  C.  C.  61.  n. 

11.  A  woman's  will  revoked  by  marriage. 

Marriage  is  a  revocation  of  the  will  of  a  woman,  though  made  immediatelv 

before  the  marriage,  in  execution  of  a  power  reserved  oy  articles  by  whica 

she  was  enabled  to  dispose  of  her  property  by  will  after  marriage.    Hods' 

den  T.  Lloyd,  S  B.  C.C.  534. 

1 2.  Alteration  of  the  estate. 

1.  Distinction  between  intention  and  alteration  of  estate,  as  the  ground  of 
revocation  of  a  will.     2  V.  &  B.  S86. 

2.  Devise  of  fee-farm  rents  revoked  in  equitv  as  well  as  at  law  by  a  sub. 
sequent  conveyance  to  a  trustee,  operating  an  tuteration  of  the  estate  beyond 
the  mere  pur^ioBe  of  securing  a  mortgage;  but  on  account  of  the  laches  of 
the  plainti&B,  the  heirs  at  law,  the  master  of  the  rolls  would  not  assist  them 
further  by  retaining  the  bill,  with  liberty  to  bring  such  action  or  suit  as  they 
may  be  advised ;  to  give  an  opportunity  of  taking  the  opinion  of  a  court  of 
law  upon  the  question,  whether  there  is  a  revocation  at  law,  or  whether  a 
court  of  law  will  presume  re- [)ubli cation  from  the  long  possession,  leaving 
open  the  question,  whether  the  plaintiff  are  entitled  to  any  account,  or  how 
fiu-  back.     Harmood  v.  Oglander,  6  Ves.  199. 

3.  Upon  an  appeal  from  the  decree  at  the  rolls,  the  lord  chancellor  was 
of  opinion  that  the  devise  was  revoked  in  equity  as  well  as  at  law;  and  tliat 
the  fee-farm  rents,  by  the  effect  of  the  revocation  descending  to  the  heir, 
were  not  appiieahle  to  the  debts  before  the  other  real  estates  devised,  with 
the  exception  of  a  part,  upon  a  special  trust  for  that  purpose  by  sale ;  but, 
that  die  decree  deciding  tliat  tlie  parties  ought  to  go  to  law,  ought  to  have 
directed  the  specific  proceeding.  The  title,  however,  not  appearing  cor- 
rectly upon  the  pleadings,  inquiries  were  directed.  Hartnood  v,  Oglander, 
8  Vca.  106. 

4.  A.  devised  all  his  estates,  whether  freehold  or  leasehold  at  M.,  O.,  and 
I.,  to  his  widow  for  life,  remainder  to  his  nephew,  paying  2,00(V.  to  the 
appointee  of  the  widow,  and  mode  her  executrix  and  residuary  legatee  ;  the 
estates  in  question  were  held  under  church  leases,  which  tlie  testator  re- 
newed after  making  the  will ;  tlie  widow,  by  her  will,  reciting  the  devise  and 
the  power  of  appointment,  "  in  pursuance  of  the  said  power"  appointed  to 
the  plaintifis,  and  devised  the  estates  "  so  given  her  by  her  said  husband's 
will,  and  all  her  legal  estate  and  interest  therein"  to  trustees  for  the  nephew, 
upon  his  paving  the  said  charge  "  according  to  the  true  intent  and  meaning 
of  her  said  late  husband's  will,  but  not  before  or  otiierwise."  —  Supiwsing 
the  renewal  of  the  leases  to  have  been  a  legal  revocation  of  the  devise  by 
the  husband,  the  executrix  shall  not  be  understood  to  have  acted  through 
ignorance  of  her  right  to  the  whole,  but  to  have  designedly  given  efiect  to 
the  real  intention  of  the  husband.  Penrice  v.  Garnons,  S  Anat.  821. 
Whether  die  renewal  of  the  church  leases,  revoked  the  devise  of  the  hus- 
band, quare.    Ibid. 

1 3.  Alienation  to  a  stranger. 

Revocation  of  a  devise  by  an  exchange,  though  the  lend  after  the  death 

of  the  devisor  was  restored  to  his  heir,  under  an  omngement  in  ctmsequence 
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of  a  defect  discovered  in  the  title  of  the  other  party  to  the  exchange.    At* 
torney-general  ▼•  Vigor,  8  Ves.  256. 

14.  Contract  for  sale. 

1.  Qtkestion  whet&er  a  contract  by  testator  afler  his  will,  for  sale  of  an 
estate  thereby  devised,  is  a  revocation  of  the  will  as  to  that  devise  and 
descends  to  heirs ;  or  whether  the  contract  is  to  be  performed,  and  the  pur- 
chase money  considered  as  personal  estate.  Held  to  be  part  of  the  personal 
estate*    Minrer  v.  Gowland,  Dick.  563. 

2.  Sale  of  the  devised  estate,  by  the  testator,  is  a  revocation  of  the  will. 
Anuld  V.  Amald,  i  B.  C.  C.  401. 

3.  Articles  to  sell  a  devised  estate  are  a  revocation  in  equity^  but  not  at 
law.    2Ve8.601. 

4.  Devise  revoked  by  a  contract  for  sale*    5  Ves.  654. 

5.  A  binding  and  valid  contract  for  the  sale  of  lands  devised,  is  in  equity 
much  a  revocation  as  a  conveyance  would  be  at  law.    Ibid.  19  Ves*  178. 

6.  Revocation  bv  a  contract  to  sell  a  devised  estate*    2  V.  &  B.  387* 

7.  Distinction  wnere  partition  was  the  sole  object.    Ibid.  386. 

8.  Revocation  of  devise,  by  a  contract  for  sale,  though  rescinded  after 
the  devidur's  death*    Bennett  v*  Lord  Tankerville,  19  Ves.  170. 

9.  The  effect  of  revocatiqp  in  equity  produced  by  an  agreement  for  par- 
tition, in  snch  a  manner  as  to.depnve  the  testatrix  in  equity  of  any  interest 
IB  the  estate  devised ;  and  the  devisee  disappointed  has  no  right  to  compen- 
sation from  the  heir.  The  agreement  good  to  this  effect,  though  it  cannot 
be  precisely  executed ;  admitting  compensation,  whether,  if  abandoned,  the 
vill  is  set  up  again,  qucsre.    Knollys  v*  Alcock,  7  Ves*  S&^* 

15.  An  intended  alienation* 

1.  Ground  of  the  cases  of  .feoffment  without  livery^  and  bargain  and  sale 
vfthoot  enrolment  as  to  the  revocation  of  a  wilL    7  Ves.  378* 

2.  An  act  inconsistent  with  the  will,  though  by  some  accident,  inde-' 
pendent  of  the  will,  it  fails  of  effect,  is  a  revocation;  as  a  covenant  to  make 
a  feoffment  and  letter  of  attorney  to  make  livery;  but  no  livery  made* 
Ihid.370. 

3.  Revocation  of  a  will  by  a  conveyance  never  completed*    3  Ves.  653* 

4.  A  will  msfy  be  revoked  by  an  instrument ;  not  attested  as  would  be 
required  to  give  it  effect.  Any  disposition,  that  would  by  the  instrument 
have  completely  put  an  end  to  that  will,  shall  have  tliat  effect,  though  the 
iaitniment  becomes  ineffectual  by  any  accident  or  circumstance  dehors  the 
wiff,    7  Ves.  374. 

5.  Where  the  act  is  valid  for  the  whole  purpose,  but  by  disability  of  tlie 
person  to  take,  or  some  matter  dehors  or  subsequent  to  the  will,  it  is  ineffec- 
tual, it  is  a  revocation*    Ibid.  37&> 

16.  Alienation  to  the  use  orthe  testator. 

1.  If  testator  makes  a  feoffment  after  the  will  to  the  use  of  himself  in  fee, 
or  sofTers  a  recovery,  it  is  a  revocation.    3  Ves.  664. 

2.  Revocation  by  feoffment  to  such  uses  as  the  devisor  shall  appoint,  with 
remainder  to  himself  ki  fee.    2  V.  &  B.  386. 

3.  Feme  covert,  under  a  power,  makes  a  will,  afterwards  being  discovert, 
»he  takes  a  conveyance  from  the  trustees  to  her  own  use :  this  is  a  revo- 
cation.   I^wreoce  v*  Wallis,  2  B.  G.  C.  319- 

17.  Alienation  to  strengthen  the  devise. 

A  recovery  after  a  will,  tliough  expressly  with  a  view  to  confirm  it,  held 
by  the  judges  to  be  a  revocation.    Darley  v.  Darley,  Dick;  397. 

D  d  2  18.  Fine 
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18.  Fine  and  recoverj'. 

1.  A  recovery  after  a  will,  though  no  intention  to  revoke,  is  a  revocation. 
2  Vea.  *S0. 

2.  Recovery  by  tenant  in  tail  with  reversion  in  fee,  is  a  revocation  at 
law;  BO  in  equity, if  an  equitable  estate.    Ibid.  599. 

3.  Fine  for  the  mere  purpose  of  a  partition  is  no  revocation  even  at  law. 
Ibid.  600. 

19.  Any  conveyance  inconsistent  with  the  devise. 

1.  Articles  to  settle  estates  of  the  husband,  subject  to  certain  uses  and 
trusts,  on  the  fint  and  other  sons  in  tail  male ;  remainder  to  the  husband  in 
fee ;  the  husband  confirming  the  articles,  devised  the  same  estate  in  case  he 
should  die  witliout  issue  male,  or  in  faiJure  of  issue  male  in  the  life  of  his 
wife ;  and  by  a  subsequent  setllement  iu  performance  of  the  articles,  con- 
veyed to  trustees  and  their  hetrs  (afler  certain  uses  and  trusts)  to  the  use  of 
the  first  and  other  sons  in  tail  male ;  remainder  to  himself  in  fee ;  the  whole 
fee  bdng  conveyed,  and  some  of  the  purposes  being  inconsistent  with  the 
will  and  the  articles,  the  will  is  revoked  as  to  the  settled  estates.  Brydges  v. 
the  Duchess  of  Chandos,  2  Ves.  41  ?. 

2.  Devise  by  tenant  in  fee,  in  case  he  should  die  without  leaving  any 
issue  Irvins  at  Iiis  decease,  and  subject  to  such  jointure  or  jointures  as  he 
might  make  upon  the  woman  he  might  marry ;  by  lease  and  release  previous 
to  the  marriage  of  the  devisor,  the  devised  estates  were  conveyed  to  trus- 
tees and  their  heirs  as  to  part,  subject  to  certain  trusts  to  the  use  of 
the  devisor  and  bis  heirs  till  tne  marriage ;  and  afterwards,  subject  to  other 
trusts  to  the  use  of  him  for  life  ;  remainder  to  trustees  to  preserve,  &c.; 
remainder  subject  to  farther  trusts,  to  the  use  of  the  first  and  other  sons  of 
the  marriage  in  tail  male ;  remainder  to  the  devisor  in  fee ;  and  as  to  the 
other  part,  to  the  use  of  the  devisor  till  the  marriage  ;  and  afterwards  sub- 
ject to  a  jointure  to  the  intended  wife,  to  the  use  of  the  devisor  in  fee  ;  by 
an  article  executed  previously  to  the  will  in  contemplation  of  the  said  mar- 
riagci  provisions  were  made  as  the  basis  of  a  settlement  of  the  same  nature, 
but  in  certain  respects  difierent  from  that  which  was  executed;  the  will  is 
revoked  as  to  the  whale  estate,  both  In  law  and  equity ;  a  settlement  having 
been  made  previously  to  the  marriage,  the  articles  were  laid  out  of  the  case, 
and  parol  evidence  of  an  intention  not  (o  revoke  was  rejected.  Cave  v. 
Holford,  3  Ves.  650. 

3.  Devise  revoked  by  a  conveyance  to  trustees  and  their  heirs,  to  secure 
a  jointure,  and  subject  to  a  term  for  that  purpose  to  the  devisor,  and  his 
heirs,  with  a  covenant  to  surrender  copyhold  estates  to  the  same  uses 
Vawser  V.  Jeffrey,  16  Ves.  519. 

'  4.  Devise  of  the  equitable  fee,  under  a  contract  to  purcliase,  revoked  by 
the  conveyance  to  a  trustee  and  his  heirs,  to  such  uses  as  the  devisor  should 
appoint  by  deed,  with  two  witnesses,  or  will ;  with  remainder  to  him  for  life 
to  the  trustee  for  the  life  of  the  devisor  to  bar  dower,  and  to  the  devisor  iu 
fee.     Rawlins  v.  Burgis,  S  Ves.  &  Beam.  382. 

$.  Testator  devises  real  and  personal  estate  to  certain  uses,  and  after- 
wards by  deed  conveys  it  to  the  same  uses  until  marriage,  and  then  to  new 
uses ;  providing  for  his  intended  wife,  and  the  issue  of  the  marriage.  After 
the  deed,  and  before  marrit^e  by  codicil  attested  by  three  witnesses,  an<l 
directed  to  be  annexed  to  his  will,  he  imposes  a  forfeiture  in  case  of  his 
wife  being  disturbed ;  and  afler  the  codicil  marries.  Held,  that  the  settle- 
ment revokes  the  will,  which  is  re-published  by  the  codicil ;  that  the  new 
uses  fringing  on  the  marriage  do  not  revoke  the  codicil,  nor  tbe  marriage, 
as  being  contemplated  by  the  trill.  Jackson  v.  Hurlock,  2  Eden,  263 ; 
Amb.  487. 

20,  Parol 
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20.  Parol  evidence  not  admissible. 
Vide  3  Ves.  650. ;  4  Ves.  616. 

21.  Alienation  for  a  particular  purpose. 

1.  Wherever  the  whole  le^al  estate  is  conveved,  whether  for  a  partial  or 
general  purpose,  with  the  single  exception  of  the  case  of  partition,  a  court 
of  law  has  nothing  to  do  with  the  purpose ;  but  to  see  whether  the  interest 
remaios  the  same  in  the  devisor  as  at  the  date  of  the  will ;  if  not,  whether. 
the  purpose  is  partial  or  general,  by  way  of  charge,  or  not,  it  is  a  revoca- 
tion at  Jaw.    6  Ves.  218. 

1  A  grant  of  an  advowson,  and  a  deed  declaring  the  trust  though  for  a* 
particular  purpose,  held  to  be  a  revocation  of  the  will  as  to  the  advowson* 
Sparrow  v.  Hardcastle,  Dick.  256. 

3.  Conveyance  in  fee  for  payment  of  debts  is  no  revocation.    2  Ves.  600. 

4.  Devise  not  revoked  in  equity  by  a  mortgage  in  fee  for  payment  of 
debts ;  though  afler  the  debts  are  paid  the  devisor  takes  a  conveyance  to 
imn  and  his  heirs.    6  Ves.  221 .  ' 

22.  A  conveyance  obtained  by  fraud. 

A  deed,  though  obtained  by  fraud,  is  nevertheless  a  revocation  of  a 
prior  will.  (But  this  decree  was  afterwards  reversed*)  Hawes  v.  Wyatt, 
2Cox,2Sd.;  SB.C.C.  156. 

23.  Alteration  of  the  quality  of  the  estate. 

1.  Where  a  devised  estate  is  differently  modified,  there  is  a  revocation  ; 
otherwise,  where  a  testator  remains  with  the  same  estate  and  interest,  and 
subject  to  the  same  means  of  disposition,  though  changed  as  to  the  legal  oc 
equitable  quality.    2  Ves.  599. 

2.  Mortgage  to  the  devisee  after  making  tlie  will,  no  revocation  of  it. 
Peach  V.  Phillips,  Dick.  538. 

3.  A  devise  is  not  revoked  by  a  mortgage  in  fee  to  the  devisee.  Baxter 
'•  Dyer,  5  Ves.  656. 

4.  By  marriage  articles,  the  husband  covenanted  to  contey  to  the  use  of 
lumself  for  life ;  remainder  in  trust  to  secure  an  annuity  to  his  wife  for  life  in 
bar  of  dower :  remainder  to  trustees  for  years  to  raise  portions ;  remainder  to 
the  tons  and  daughters  successively  in  tail ;  remainder  ta  his  own  right  heirs ; 
afterwards  he  devised  upon  condition  that  he  should  leave  no  issue ;  and  after 
the  will  he,  in  pursuance  of  the  articles,  conveyed  to  trustees  and  their 
beirs  to  the  uses  and  trusts  of  the  articles ;  the  will  is  not  revoked.  Williams 
».  Owens,  2  Ves.  595. 

24.  Acquisition  of  the  legal  estate. 

!•  Legal  estate  taken  after  a  devise  of  the  equitable  estate  ;  that  is  no  rc- 
rocatjon.     2  Ves.  429. 

2.  Devise  not  revoked  by  merely  taking  the  le^al  estate.  2  Ves.  St 
BcaiD.3&5. 

3.  In  cases  of  contracts  for  land  before,  but  executed  after  roakinji^  a  will 
of  land,  the  subsequent  execution  is  not  a  revocation ;  the  legal  mteresl 
coming  in  esse  afterwards,  would  not  pass  by  the  will  at  law,  but  in  equity  is 
bouml  by  the  prior  devise  of  the  equitable  interest.     1  Ves.  255. 

25.  A  partition. 

1.  ParUtion  is  no  revocation  of  a  devise ;  otherwise,  if  the  object  extends 
&rther,  even  merely  to  a  power  of  appointment.    2  Ves.  429. 

2.  Mere  partition,  whether  by  compulsion  or  agreement,  is  not  a  revoca- 
tioo  of  a  will ;  but  the  slightest  addition,  as  a  power  of  appointment  prior  to 
the  limitation  of  the  uses,  is  sufficient.    7  Ves.  564. 

3.  T(ie  ground,  upon  which  a  partition  does  not  revoke  a  devise.  If  the 
object  is  to  da  any  thing  beyond  mere  partition,  it  is  a  revocation.    8  Ves. 

D  d  3  4.  Dis- 
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4.  Distinction  as  to  the  efiect  of  a  partition  upon  a  derise.  If  the  convey- 
ance goes  no  farther,  the  devise  is  not  revoked,  as  it  is,  if  he  takes  the  di- 
vided estate,  with  a  power  of  appointment.     10  Ves.  256. 

5.  Ground  of  the  distinction,  as  to  the  revocation  of  a  devise,  between  a 
partition  merely,  and  with  the  addition  of  a  power  of  appointment.  10  Ves. 
284. 

26.  A  covenant. 

A  covenant  may  be  a  revocation  of  a  will.    2  Ves.  436. 

27.  By  bankruptcy. 

Devise  of  real  estate  not  revoked  by  bankruptcy.  Distinction  in  that 
respect  between  bankruptcy  and  disseisin.  Charman  v.  Charman,  14  Ves. 
58a 

28.  A  devise  to  the  heir  at  law. 

Deed  to  an  heir  at  law  void :  but  if  executed  according  to  the  statute  o^ 
frauds,  it  is  a  good  revocation  of  a  former  will.     1  Ves.  17. 

29.  Of  partial  revocations. 

1.  Where  the  deed,  clearly  revoking  the  will  at  law,  is  cmly  for  the  par- 
tial purpose  of  introducing  a  particular  charge  oi^  incumbrance,  and  does 
not  affect  the  interest  of  the  testator  beyond  that  purpose,  it  is  only  a  partial 
revocation  in  equity ;  and  though  after  that  purpose  is  answered,  the  use  is 
declared  for  the  testator  and  his  heirs,  a  court  of  equity  will  hold  the  party 
a  trustee  for  the  devisees ;  so,  upon  a  devise  of  an  equitable  estate,  and  a 
subsequent  conveyance  of  the  legal  estate  to  the  devisor  and  his  heirs. 
6  Ves.  219. 

2.  If  lands  devised  are  conveyed  for  a  partial  purpose^  as  a  mortgage  or 
payment  of  debts,  it  is  a  revocation  pro  tanio  only.    2  Ves.  417^ 

S.  Mortgage  in  fee,  after  a  devise,  a  revocation  pro  iarUo  onIy«     17  Ves. 

134. 

4.  Mortgages  in  fee  and  conveyances  in  fee,  for  payment  of  debts,  revoke 
a  will  «ro  tanto  only  in  equity.     3  Ves.  654. 

5.  By  a  mortgage  in  fee  of  a  devised  estate,  or  a  conveyance  in  fee  for 
payment  of  debts,  the  will  is  revoked  pro  ianto  only.  Earl  Temple  v.  the 
Duchess  of  Ctiandos,  3  Ves.  685. 

6.  Lease  for  years  or  life  is  a  revocation  of  a  will  pro  tanto  only.  3  Ves. 
653.  .  ' 

7.  Devise  of  real  estates  to  trustees  and  their  heirs,  upon  trust  to  convey 
upon  certain  trusts,  and  subject  thereto,  to  several  natural  sons  successively 
in  strict  settlement.  The  testator  also  gave  the  residue  of  his  personal  estate 
upon  trust,  to  be  laid  out  in  land,  to  be  settled  to  tlie.same  uses,  &c.  A  co- 
dicil revoking  so  much  of  the  will,  as  directed  the  settlement  of  his  said  estate 
upon  his  sons,  aiid  varying  the  order  of  the  limitations,  was  considered  as 
confined  to  that  object,  operating  by  way  of  substitution  only,  not  as  a  re- 
vocation of  the  devise ;  and  therefore  extending  to  the  estates  to  be  pur- 
chased with  tlie  personal  estate.     Lord  Carrington  v.  Payne,  5  Ves.  404. 

30.  Revocation  of  leaseholds. 

1.  Renewal  of  leases  for  lives,  a  revocation  of  the  will  as  to  those  leases' 
but  not  of  leases  for  years,  they  being  personalty.  Digby  v.  Legard,  I>ick* 
500. 

2.  Settlement  of  leasehold  estates  not  revoked  by  a  subsequent  assign- 
ment by  the  trustee  to  the  settlor,  entitled  for  life,  or  by  the  will  of  the 
latter ;  no  intention  to  revoke  appearing,  and  the  terms  of  a  power  of  re- 
vocation not  being  complied  with.    Ellison  v.  Ellison,  6  Ves.  656* 

31.  Dis^esin  and  remitter  by  entry. 
Diiscibin  and  remitter  by  entry,  no  revocation.    8  Ves.  282. 

32.  In 


APPIH0IX.]  Of  iht  repabUcatwn  of  devises.  407 

32.  In  the  case  of  mutual  wills. 

Mutual  wills  by  two  unmarried  sisters  under  twenty-one ;  the  marriage  of 
one  does  not  revoke  the  will  of  the  other.    Hinckley  v.  Simmondsi  4  Ves* 

160. 

VIL  M  tge  tt^puhlimion  of  treditren* 

1.  Nature  and  effect  of. 

Estate  contracted  for  after  a  general  devise,  will  pass  by  a  general  re-pub* 
licatioD,  and  must  be  paid  for  out  of  the  personal  estate.     10  Ves.  605. 

2.  Of  the  solemnities  necessary  to  republish  a  devise  of  land. 

To  re-publish  a  will,  re-execiition  not  necessary,  nor  a  particular  intent 
to re-publisli ;  intent  to  consider  it  as  of  a  subsequent  date,  is  sufficient; 
which  intent,  in  case  of  land,  mu^,  since  the  statute  of  frauds,  appear  in 
vriting,  according  to  the  provisions  of  the  statute.     1  Ves.  497. 

3.  A  codicil  is  a  re-publication. 

1.  Re-publication  by  a  codicil,  when  and  where  not  a  re-publication  of  the 
will.    Attomey-genenil  v.  Downing,  Dick.  416. 

2.  A  codicil  referring  to  a  will  operates  as  a  re-publication.  Coppin  v.. 
Fernyhoo^,  1  B.  C.  C.  265.  n. 

S.  Addmg  a  codicil,  though  merely  of  personalty,  is  a  re-publication  of 
avilL  Coppin  v.  Fernyhough,  2B.C.C.291. ;  S.  P.  Powell  v.  Clever^ 
2B.C.C.511.518. 

4.  A  codicil,  though*  made  for  the  purpose  of,  passing  afler-purchased 
estates,  is  a  re-publication  of  a  will.  Coppm  v.  Fernyhough,  2  E.  C.C.  39 1^. 
So,  though  of  personalty  only,  it  is  a  re^publication  of  a  will  of  lands.  Powel 
▼.Clever,  Ibid.  511.  513. 

5.  Renewal  of  a  prebendkl  lease  is  an  ademption  of  the  gift ;  but  a  codicil 
to  the  wiU,  though  only  to  pass  after-purchased  estate,  is  &  re«publication  or 
the  will,  and  the  renewed  lease  shall  pass  under  such  re-publication.   Coppiti 
▼•  Fernyhough,  Ibid.  291 ;  see  also  Powell  v.  Clever,  Ibid.  511. 

6.  Lands  purchased  after  a  general  devise,  pass  under  it ;  re-publication 
l>eiiig  implied  from  a  codicil  concerning  personalty  referring  to  the  will,  di-^ 
reded  to  be  taken  as  part  of  it,  and  attested  by  three  witnesses.  Barnes  v. 
Crowe,  1  Ves.  486. ;  4  B.  C.  C.  2. 

7.  A  codicil,  with  three  witnesses,  though  relating  only  to  personal  estate, 
snd  expressing  no  intention  as  to  re-publication  of  the  will,  is  a  re-publication ; 
and  therefore  jhe  will  containing  a  general  devise,  lands  purcnased  in  the 
mtcrval  pass."  Pigott  v.  Waller,  7  Ves.  98. 

8.  A  codicil  is  a  re-publication  of  a  devise  revoked  by  marriage  and  a  set* 
tiement.    Jackson  v.  Hurlock,  1  B.  C.  C.  61.  n. 

9.  Testator,  by  his  will,  devises' all  his  freehold  and  copyhold  manors,  &c. 
and  real  estate  whatever,  upon  certain  trusts,  and  eives  to  the  same  trustees 
the  sum  of  35,000^.  to  lay  out  in  the  purchase  of  lands,  to  be  settled  upoa 
tlie  same  trusts ;  he  afterwards  contracts  for  the  purchase  of  several  estates, 
sod  by  a  codicil  specifying  some  of  the  estates  which  he  had  so  contracted 
to  purchase,  devises  tnem  to  the  same  trustees  upon  the  trusts  of  his  will, 
<nd  directs  that  the  purchase  money  shall  be  taken  as  part  of  the  35,000^., 
confirming  his  will  in  all  other  respects ;  the  codicil  amounts  to  a  re-publi- 
cation of  the  will,  so  as  to  pass  not  only  the  estates  therein  n>ecifiea,  but 
aU  the  estates  contracted  to  be  purchased  between  the  dates  ot  the  will  and 
codiciL    Hulm  v.  Heyeate,  1  Mer»  285. 

10;  Teatator,  by  wil^  charges  all  his  estates  with  payment  of  debts,  and 
makes  his  son  residuary  legatee ;  afterwards  purchases  copyholds  which  are 
duly  surrendered  to  the  use  of  his  will,  and  by  codicil  devises  those  copy- 
hdds  Co  his  son  in  fee.    The  codicil  held  a  re-publication  of  the  will,  so  as 

Dd  4  to. 
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to  subject  those  copyholds  to  the  payment  of  debts.     Rowley  v.  EytoD, 
2  Met.  128.  . 

11.  Testator,  by  will,  executed  previous  to  the  statute  of  9  Geo.  2.,  de- 
vises hid  real  estate,  and  also  his  personal,  to  be  laid  out  in  land  for  a  cha- 
rity. By  a  codicil,  subsequent  to  the  statute^  not  attested,  he  conOrms  the 
will.  Held,  that  it  operates  as  a  new  will,  and  that  the  bequest  of  the  per- 
sonal estate  is  void.  Attorney-general  v.  Heartwell,  2  Eden,  234. ;  Amb.  451. 

VIIL  CDf  doib  Dtmt». 

1.  Void  devises. 

Trust  by  will  for  accumulation  during  a  life,  contrary  to  the  statute 
39  &  40  Geo.  3.  c.  98.  is  good  for  twenty-one  years  by  that  statute.  Grif- 
iiths  V.  Vere,  9  Ves.  127. 

2.  From  uncertainty. 
1 .  A  devise  void  for  uncertainty.    Leslie  v.  Duke  of  Devonshire,  2  B.  C.  C. 

187- 
'  2.  Testamentary  papers  in  this  form :  **  I  leave  and  bequeath  to  all  my 

grandchildren,  and  share  and  share  alike ;"  and  "  further,  I  appoint  T.  H. 
and  T.  E.  my  trustees  for  all  my  grandchildren  and  nieces,"  are  void  for  un- 
certainty, and  pass  no  interest  in  the  real  estate.  Persons  nominated  trustees 
by  an  instrument  which,  being  void,  passes  no  trust  fund,  not  allowed  costs 
as  between  solicitor  and  client.     Ex  parte  Mohun,  Swanst.  201. 

3.  Void  in  part. 

1.  Where  the  general  object  of  the  devise  is  void,  to  support,  upon  an 
intention  of  personal  benefit,  the  interest  of  a  devisee,  it  must  be  totally 
separate  from  that  object.     Grieves  v.  Case,  1  Ves.  548. 

2.  A  will,  disposing  both  of  real  and  personal  property,  with  a  clause  of 
attestation,  but  no  witnesses,  established  as  to  the  personal  property.  Cob- 
bold  V.  Baas,  4  Ves.  200. 

3.  Construction  of  a  will,  with  this  residuary  clause :  '*  all  the  remainders 
of  my  different  bequests'*  to  trustees  for  charitable  purposes ;  *'  and  any 
thing  not  specified  1  commit  to  the  discretion  of  my  executors ;'  as  passing 
the  general  residue  by  the  former  words  to  the  charity,  not  by  the  latter  to 
the  executors ;  who  would  not  under  those  words  have  been  trustees  for  the 
next  of  kin :  the  devise  for  the  charity  void  as  to  real  estate,  or  personal, 
connected  with  land,  as  lestseholds  and  mortgages,  by  stat.  9  Geo.  2.  c.  36. 
The  charges  upon  the  fund  apportioned  accordingly.  Paice  v.  Archbishop 
of  Canterbury,  14  Ves.  364. 

4.  A  testator  having  attempted  to  give  to  all  his  grandchildren,  and  also 
to  postpone  the  period  of  vesting  till  twenty-five,  which  are  two  objects 
legally  inconsistent,  the  court  cannot  choose  between  these  inconsistent 
objects,  so  as  to  give  effect  to  the  one  and  disappoint  the  other.    2  Mer.  S88. 

5.  Principle  as  to  executory  devise ;  that  gome  beyond  the  period  allowed 
by  law,  it  is  void  for  the  whole,  and  not  good  for  the  time  allowed  by  law. 
9  Ves.  130. 

6.  Executory  devise  transgressing  die  allowed  limits  is  wholly  void,  not 
for  the  excess  only,  independently  of  the  statute  ;  but  secus  iis  to  executory 
devises  witliin  the  scope  of  the  statute.     Leake  v.  Robinson,  2  Mer.  389. 

7»  Trust  by  will  for  accumulation  beyond  the  stat.  39  &  40  Geo.  3.  c.  98., 
is  void  only  for  the  excess.  Therefore,  where  directed  until  the  age  of 
twenty-one  of  the  legatee,  not  then  born,  it  is  good  for  twenty-one  years* 
Longden  v.  Simson,  12  Ves.  295. 

8.  Accumulation,  exceeding  the  limits  of  the  statute,  39  &  40  Geo.  3. 
c.  98.,  void  only  for  the  excess.    2  Ves.  &  Beam.  61. 

4.  The 
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4.  The  estate  descends  to  the  heir. 
J.  A  charge  on  the  devised  estate,  void  bj  tlie  statute  of  mortmain,  whether 
it  ihali  sink  for  the  benefit  of  the  devisee,  or  go  to  the  heir*    Wright  v. 
Bow,  1  B.C.C.61. 

2.  Land  devised  to  be  sold ;  the  produce  to  be  applied  as  afler-mentioned ; 
i(  DO  disposition  is  made,  the  heir  shall  take.    2  Ves.  447* 

3.  A  devise  faiiine,  the  effect  of  a  paramount  title,  established  as  to  other 
premises,  against  the  express  intention,  that  they  should  go  together. 
Soutbey  v.  Lord  Somerville,  18  Ves.  486. 

IX.  (Bt  tfft  coitjttructtoti  of  titfn&ta  —  Qtmtal  nilr04 

1.  The  rules  at  law  and  in  equity  are  the  saihe. 

Only  one  general  rule  of  construction  for  courts  of  law  and  equity 
applicable  to  all  wills,  however  the  court  may  condemn  the  object ;  the  in- 
tention is  to  be  collected  from  the  whole  will,  every  word  is  to  have  effect 
according  to  the  natural  common  import ;  words  of  art  to  be  construed  ac- 
cording to  the  technical  sense,  unless  upon  the  whole  will  plainly  not  so 
intended.  The  court  are  bound  to  carry  the  will  into  effect,  if  consistent 
with  the  rules  of  law ;  and  if  they  can  see  a  general  intention  consistent 
with  the  rules  of  law,  but  the  particular  mode  is  not,  though  that  shall  fail, 
the  general  intention  shall  take  effect.     4  Ves.  329. 

2.  Each  case  is  particular. 

1.  There  is  no  certain  rule  in  cases  arising  on  the  construction  of  a  will ; 
they  most  always  be  construed  according  to  the  particular  words,  the  cir- 
cuinstances,  or  views  of  the  testator.     1  Ball  &  Beatty,  460. 

2.  Circumstances,  from  which  an  inference  has  been  ordinarily  raised,  as 
that  of  the  same  person  being  constituted  trustee  of  the  real  estate  and  exe- 
cutor, the  personal  estate  being  given  as  a  residue,  or  as  personal  estate 
generally;  or  af^er  an  enumeration  of  particulars,  the  residuary  legatee 
being  also  devisee  of  the  real  estate,  or  of  part  for  life  or  otherwise,  &c. : 
are  circumstances  entitled  to  consideration,  only  in  reference  to  the  context 
of  every  particular  will  in  which  they  occur.    Bootle  v.  Bluiidell,  1  Mer.  194. 

S.  Preference  between  two  modes  of  interpretation. 

If  words  are  capable  of  a  two-fold  construction,  the  rule  is  to  adopt 
such  as  tends  to  make  it  good  even  in  the  case  of  a  deed,  much  more  of  a 
will.    4  Ves.  312. 

4.  Effect  must  be  given  to  every  part 

1.  Some  effect  must  be  given  to  every  part  of  a  will.     1  Ves.  270. 

2.  The  court  is  bound  to  give  effect  to  all  the  will.    3  Ves.  105. 

3.  Every  word  of  a  will  must  have  a  meaning  imputed  to  it,  if  capable  of 
it,  without  a  violation  of  the  general  intent  or  any  other  provision  in  the 

will    4  Ves.  698. 

4.  Some  sense  to  be  given  to  every  part  of  a  will,  if  consistent  with  other 
parts ;  the  legal  sense*  if  possible.    5  Ves.  818. 

5.  Every  word  to  have  effect,  if  not  inconsistent  with  the  general  inten- 
'   tion,  which  is  to  control ;  if  two  parts  are  totally  inconsistent,  the  latter 

prevaUa ;  if  a  meaning  can  be  collected,  but  it  is  wholly  doubtful  in  what 
manner  it  is  to  take  effect,  it  is  void  for  uncertainty.    Constantino  v.  Con- 

stantine,  6  Ves.  100. 

6.  A  will  cannot  be  construed  by  advertine  to  a  single  clause ;  every  thing 
hearing  on  the  subject,  must  be  taken  together.     1  Ball  &  Beatty,  466. 480. 

7.  For  the  purpose  of  collecting  the  intention,   every  part  of  the  will 

^ust  be  considered.  -  Gittins  v.  Steelei  SwansU  28. 

5.  In 
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5.  In  relaUoD  to  grammatical  constnictioo. 

1.  The  Intention  of  the  tatator,  if  clear  and  consutent  with  the  rules  of 
law,  it  to  govern,  without  regard  to  the  grammatica]  conatruction,  or  whether 
it  deserves  favour  or  not.     i  Ves.  311. 

2.  Construction,  to  support  Uie  intention  upon  the  whole  will,  against  the 
Strict  gnunmatical  rule.     11  Ves.  146. 

6.  In  relation  to  punctuation. 

The  meaning  of  an  ambiguous  will  is  to  be  collected  from  the  words  and 
the  context,  not  from  the  punctuation.   Sandford  v.  Chichester,  1  Mer.  651. 

7.  In  relation  to  rules  of  law. 

1.  In  the  construction  of  a  will,  it  is  to  be  presumed,  that  the  testator  was 
acquainted  witl^  the  rules  of  law.     Langham  v.  Sandford,  8  Mer.  28. 

2.  PrmSJacie  words  must  be  understood  in  their  legal  sense,  unless  by  the 
context  or  express  words  plainly  appearing,  intended  otherwise.    S  Ves.  401. 

3.  Words  used  by  a  testator  shall  be  interpreted  accordtng  to  their  legal 
effect  and  operation,  unless  it  clearly  appears  that  he  intended  to  use  them 
in  a  different  sense.     Winslow  t.  Tighe,  2  B.  &  B.  204^ 

8.  In  relation  to  the  usual  acceptation  of  words. 

Rule  of  construction,  upon  the  effect  of  general  words  in  a  will,  as  appW* 

ing  to  renta  and  profits  undisposed  of,  reversions,  &c.  to  consider  as  m- 

tended  what  falls  within  the  usual  sense;  unless  declaration  plain  to  the 

contrary.     15  Ves.  106. 

9.  In  relation  to  terms  of  art. 
Vide  4  Ves.S29. 

10.  In  relation  to  the  qualification  of  general  words. 
1.  Slight  circumstances  are  aufficent  to  qualify  and  restrain  general  words 
in  a  will.     4  Ves.  325. 

8.  General  words  controlled,  in  order  to  make  the  whole  will  consistent. 
Whitmore  v.  Trelawn)-,  6  Ves.  129. 

3.  Devise  by  very  general  and  exi 
parent  intention.     Green  ».  Stephens,  12  Ves.  419. 

11.  Force  of  superfluous  words. 
Intent  may  be  argued  from,  though  the  words,  by  which  it  appears,  were 
unnecessary.     1  Ves.  444. 

12.  In  relation  to  rejecting  words. 
To  authorise  the  rejection  of  words  in  a  will,  there  must  be  an  absolute 
impossibility  of  construing  the  will,  tliose  words  being  retained.  The  mere 
imjirobability  that  a  testator  could  have  meant  what  he  has  expressed, 
neither  amounts  to  a  cause  for  rejection,  nor  renders  the  devise  void  for  un- 
certainty.    Chambers  v.  Brailsford,  8  Mer.  25, 

IS.  Whether  expressions  shall  be  taken  imperatively,  or  by  way  of 
>  recital. 
Testator  having  a  right  to  order  a  tiling  to  be  done,  expressing  io  his  will 
that  it  is  to  be  done,  must  be  taken  as  speaking  imperatively,  and  oot  merely 
by  way  of  recital.     1  Mer.  651. 

14.  In  relation  to  implication. 
1.  Implication  in  a  will  cannot  prevail,  unless  necessary.    Uptan  t.  Lord 
Ferrers,  5  Ves.  801. 

S.  Necessary  implication  imports,  not  natural  necessity,  but  ao  strong 
probability,  that  an  intention  to  the  contrary  cannot  be  supposed.  1  Ves.  £ 
Beam.  466. 

3.  Hide 
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3.  Rule  of  construction  not  to  make  any  Intendment  contrary  to  the  plain 
and  usual  sense  of  the  words^  unless  from  other  parts  of  the  will,  plainly 
appearing  not  intended  to  have  that  extensive  operation.    7  Ves.  368* 

15.  In  jrelation  to  inferring  an  intention  beyond  the  expression. 

In  aome  cases,  as  for  creditors,  an  intention  will  be  inferred  from  the  pur- 
pose, beyond  what  is  expressed.    4  Ves.  311* 

16.  In  relation  to  inference  and  argument  against  a  positive  bequest. 

1.  The  effect  of  a  positive  bequest  not  to  be  controlled  by  inference  and 
argument  from  other  parts  of  the  will.    8  Yes.  42« 

%  An  express  immediate  di^Mwition  in  a  will  not  controlled  by  subsequent 
inference.    1  Yes.  269. 

17-  In  relation  to  matter  dehors  the  will. 

1.  Will  not  to  be  construed  by  something  dehors^  as  by  the  state  of 
the  property^  where  no  latent  ambiguity!  Attorney-general  v.  Grote, 
SMer.  316. 

2.  The  amount  of  the  personal  estate  is  not  a  circumstance  to  be  inquired 
into,  so  as  to  furnish  a  ground  for  construction.     1  Mer.  194. 

3.  It  is  competent  to  the  court  to  so  out  of  the  will,  to  ascertain  the  state 
of  the  testator's  family,  and  his  knowledge  of  it,  with  respect  to  the  dispo- 
Btion  made.     I  B.  &  B.  481. 

4.  The  state  of  the  testator's  property  cannot  be  resoxted  to,  as  a  criterion 
to  expUun  the  will.    1  B.  &  B.  543. 

18.  No  averment  allowed  to  explain  wills. 

1.  The  situation  of  a  testator  and  his  family  taken  into  consideration,  in 
questions  relative  to  the  validity  of  a  devise.    Lytton  v.  Lytton,  4  B.  C.  C.  441  • 

2.  The  acts  and  declarations  of  a  testator  at  the  time  of  his  will,  are  ad- 
missible to  shew  what  he  meant  by  a  particular  expression.  Blake  v.  Mar- 
nell,  2  B.  &  B.  48. 

5.  If,  on  the  face  of  the  will,  there  is  not  an  apparent  intention  to  exclude 
the  executor,  parol  evidence  of  such  intention  is  not  admissible.  Langhorn 
V.  Sanford,  2  Mer.  17. 

19.  In  relation  to  the  state  of  the  property. 

IVoper^  not  to  be  taken  as  it  is,  but  as  it  ought  to  be,  at  the  death 
of  the  party  from  whom  the  representatives  claim.  Ashby  v.  Palmer, 
1  Mer.  296. 

20.  In  relation  to  the  amount  of  the  property. 

1.  The  amount  of  the  property,  the  piety  or  prudence  of  the  disposition, 
afford  no  fair  ground  for  controlling  a  will.    4  Yes.  340. 

2.  The  court  will  not  take  into  consideration,  the  amount  of  the  property 
or  the  number  of  objects,  for  the  purpose  of  construing  a  will,  except  m  the 
case  of  a  specific  disposition.     Sibley  v.  Perry,  7  Yes.  522. 

21.  In  relation  to  the  &ct  that  testator  was  ignorant  of  the  force  of 

his  expression. 

Words,  having  an  obvious  meaning,  not  to  be  rejected  upon  a  suspicion, 
that  the  testator  did  not  know  what  he  meant.    8  Yes.  306. 

22.  In  relation  to  the  &ct  that  the  event  was  not  contemplated  by 

the  testator. 

Though  the  testator  might  not  have  contemplated  the  event,  that  will 
not  affect  the  construction..   7  Yes.  369. 


23.  In 
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S3.  In  i-elation  to  die  &ct  Uut  th«  testator  did  not  foresee  the  con- 
sequences. 
If  the  meaning  of  a  will  is  ascertained,  reasoning  from  supposed  cases 
will  not  induce  the  court  to  make  a  different  construction  ;  but  can  only  lead 
to  a  conclusion,  that  the  testator  did  not  see  all  the  consequences  ;  but  the 
absurdities,  improbabilities,  and  inconsistencies,  which  may  arise  out  of  cases 
falling  within  one  construction  or  another,  are  attended  to,  with  a  view  of 
ascertaining  the  meaning.     15  Ves.  103. 

24.  In  relation  to  inconvenience. 
Inconvenience  attending  the  carrying  into  effect  a  particular  disposition 
by  will,  not  a  sufficient  reason  for  controlling  its  obvious   construction. 
Defflis  V.  Goldscbmidt,  1  Mer.  417. 

25.  In  relation  to  the  precedence  of  a  parucular  disposition. 
Vide  4  Ves.  340. 

26.  In  relation  to  inconsistency. 
1.  Of  two  inconsisteut  limitations  in  a  will,  the  latter  prevails.     18  Ves. 
421. 

3.  The  particular  intent,  clashing  with  the  general  intent  in  a  will,  must 
give  way.     1  B.  4  B.  470. 

27.  In  relation  to  repugnancy. 
1.  Words  not  to  be  rejected,  unless  repugnant  to  th«  clear  intention 
manifested  by  other  parts  of  the  will.    3  Ves.  320. 

2-  The  rule  of  construction  of  wills  is,  that  if  the  general  intention  can 
be  collected,  or  any  one  particular  object,  expressions  militating  with  that 
may  be  rejected,  if  plainly  appearing  to  have  been  inserted  by  mistake,  not 
otherwise  ;  and  if  two  parts  of  the  will  are  totally  irreconcileable,  the  latter 
overrules  the  former.     Sims  v.  Doughty,  5  Ves.  243. 
28.  In  relation  to  the  cose  where  the  intention  can  be  accotnplishetl 
pfo  tanto  only. 
The  intention  of  the  testator  is  not  to  be  set  aside,  because  it  cannot  taJtc 
effect  to  the  full  extent,  but  is  to  work  as  far  as  it  can.     4  Ves.  325. 
29.  Ill  relation  to  favour  and  disfavour. 
Favour  or  disfavour  to  the  object,  if  the  intention  can  be  discovered,  is 
not  a  ground  for  construing  a  will.     4  Ves.  574. 

30.  Force  of  introductory  expressions. 
Clear  words  in  the  operative  part  of  a  clause,  not  controlled  by  ambiguous 
words  In  the  introduction,     3  Ves.  &  Beam.  67. 

31.  Force  of  A  videlicet. 
A  videlicet  shall  be  rejected,  if  repugnant ;  not  if  it  can  be  reconciled  and 
made  restrictive.    3  Ves.  194. 

32.  Force  of  the  expression  of  a  Specific  purpose. 

1.  It  is  not  universally  true,  that  the  expression  of  a  purpose,  for  which 
even  a  devise  of  land  is  made,  limits  the  devise  to  the  purpose  expressed  ; 
where,  for  instance,  there  is  a  devise  of  land  for  payment  of  debts,  it  does 
not  necessarily  follow,  that  there  is  a  trust  for  the  heir  after  the  debts  paid. 
There  is  no  general  rule ;  but  each  case  depends  upon  the  circumstances. 
Where  the  purpose  expressed,  is  in  favour  of  the  party,  to  whom  the  be- 
iguest  is  made,  the  presumption  for  limiting  the  bequest,  is  rather  stronger. 
14  Ves.  322. 

2.  Express  bequest,  or  power,  not  controlled  by  tlie  reasoa  assigned, 

which. 
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» 

which,  though  it  may  aid  the  construction  of  doubtful,  cannot  warrant  the 
rejection  of  dear  words.     16  Ves.  46« 

33.  Force  of  a  residuary  clause. 

Residuary  clause  is  a  mark  of  intention,  but  not  suflicie&t  ground  to  say 
it  was  absolutely  the  intent  there  should  be  something  to  satisfy  it.  1  Ves. 
151. 

34.  In  relation  to  a  residuary  clause. 

1.  Tlie  court  inclines  to  construe  a  residuary  clause,  so  as  to  prevent  in- 
testacy.   Leake  v.  Robinson,  2  Mer.  386. 

2.  The  limitations  of  a  particular  bequest,  and  of  the  residue,  nmy  be 
incongruous ;  but  wh|itever  turns  out  to  be  undisposed  of,  is  not  the  less 
residue.    2  Mer.  393. 

35.  Difierence  of  construction  with  reference  to  different  individuals. 

Diffierent  construction  in  favour  of  creditors,  wife,  or  children,  and  in 
other  cases.    13  Ves.  176. 

36.  In  relation  to  creditors. 

Construction  for  creditors  favoured,  not  doing  violence  to  or  straining  the 
words.    Noel  v.  Weston,  2  Ves.  &  Beam.  269. 

37.  In  relation  to  a  devise  of  the  whole  property,  with  a  particular  in- 
terest giv^i  out  of  it 

Where  the  whole  property  is  devised,  with  a  particular  interest  given  put 
of  it,  it  operates  by  way  of  exception  out  of  the  absolute  property.  4  Ves. 
408. 

I  38.  The  word"  or^*  construed  "and,'*  et  vice  versa. 

1.  "  And"  construed  "  or,'*  to  give  effect  to  all  tlie  words.    7  Ves.  4-58. 

2.  Limitation  over  upon  the  death  of  a  person  unmarried,  and  without 
inue:  '<  uiunarried"  in  its  usual  sense,  meaning  never  having  been  married, 
"  and"  was  construed  *'  or,*'  to  afford  a  reasonable  construction.  Maberly 
V.  Strode,  3  Ves.  450. 

39.  A  perpetuity  cannot  be  created. 

1.  Testator  devises  his  real  estates  to  trustees,  to  several  persons  for  life, 
with  remainder  to  their  first  and  other  sons  in  tail  male  successively ;  but 
directs  his  trustees,  upon  the  birth  of  every  son  of  each  tenant  for  life,  to 
revoke  the  uses  before  limited  to  their  respective  sons  in  tail  male,  and  to 
limit  the  premises  to  such  sons  for  their  lives,  with  immediate  remainders  to 
the  respective  sons  of  such  sons  in  tail  male.  Held,  that  this  clause  of  re- 
vocation and  settlement  was  vpid,  as  tending  to  a  perpetuity,  and  being 
repugnant  to  the  estate  settled.  Duke  of  Marlborough  v.  Lord  Godolphin, 
1  Eden,  404. ;  5  Toml.  P.  C.  232. 

2.  Leasehold  estates  bequeathed,  in  trust  to  pay  the  rents  and  profits  to 
the  persons  for  the  time  being  entitled  under  tne  limitations  of  real  estate 
devised  in  strict  settlement ;  with  power  to  the  trustees,  at  any  time,  with 
the  consent  of  the  persons  so  entitled,  or  if  minors,  at  their  own  discretion, 
to  sell,  and  invest  the  produce  in  an  estate  to  the  same  uses.  The  leasehold 
estates  vest  absolutely  m  the  tenant  in  tail,  upon  his  birth,  and  the  power  is 
void.    Ware  V.  Polehill,  11  Ves.  257. 

3.  That  in  case  the  devisee  shall  come  into  possession  of  the  estate  devised 
hj  T.,  the  trustees  shall  stand  possessed  of  this  estate  to  the  use  of  the  next 
perKm  in  remainder,  isr  valid.    Nicholls  v.  Sheffield,  2  B.  C.  C.  215. 

40.  Of  the  rule  which  governs  the  courts  in  adding  to  or  altering  a  will. 

The  court  never  alters  or  adds  to  a  will  without  necessity.    7  Ves.  130. 

41.  Dis. 
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41.  Distinction  between  the  case  of  a  legal  devise  and  an  ezecutory 

trust. 

« 

Distinction  between  a  legal  devise  and  an  executory  trust  by  will ;  in  the 
latter,  the  actual  intention,  if  it  is  to  be  collected,  regarded  in  a  much 
greater  degree,  than  in  the  construction  of  a  legal  devise  by  the  same  in-^ 
strument.     17  Ves,  76. 

X.  Cotuttntcrion  —  togat  tDorti0  create  a  tieduse  atUi  tir^nbr 

tbt  tiebi^eefii  anil  tfie  tBingti  lie(iitie&^ 

1.  Words  of  advice  or  desire  do  not  create  a  devise. 

1.  Devise  of  absolute,  interest  to  one,  with  any  expression  that  he  shall 
dispose  of  the  whole  or  part  to  A.,  not  properly  a  devise,  but  a  trust  for 
A.,  which  court  will  execute  after  death  of  the  first  devisee.     1  Yes.  271. 

2.  Testator  devised  all  his  estate  to  his  wife ;  in  case  of  death  happening 
to  her,  he  desired  his  executors  to  take  care  of  the  whole  for  his  daughter : 
the  wife  shall  take  only  an  estate  for  life,  with  remainder  in  fee  to  his  daugh- 
ter.   Nowlan  v.  NoUigan,  1  B.  C.  C.  489. 

2.  Devise  by  implication. 

1.  Devise  may  be  by  implication,  if  upon  a  clear  presumption. 
1  Ves.  561. 

2.  Devise  by  implication  from  the  mere  recital  of  an  erroneous  concep- 
tion  of  right.  As  to  an  implied  election,  the  will  imposing  an  express  elec- 
tion in  favour  of  another  person,  ^[luere.    Dashwood  v.  P^ton,  18  Yes.  27. 

S.  Devise  after  the  death  of  the  devisor's  wife.  If  the  dfevisee  is  heir,  tlie 
wife  takes  for  life  by  implication ;  otherwise  not,    5  Yes.  806. 

4.  Devise  to  the  heir  afler  the  death  of  the  devisor's  wife,  a  necessary 
implication  (hat  the  wife  shall  take  for  life;  but  no  implication  for  her,  upon 
such  a  devise  of  another  man's  estate,  through  the  medium  of  election* 
18  Yes.  48- 

5.  Devise  to  B.  after  the  death  of  A.  B.  being  the  heir  at  law,  a  neces- 
sary implication  for  A.  for  life.     18  Yes.  40. 

6.  Term  for  nii^ty-nine  years  in  a  will,  restrained  to  a  life,  by  implica* 
tion  from  a  subsequent  limitation,  not  after  the  end  of  the  term,  but  after 
the  failure  of  that  life.    18  Yes.  421. 

7.  Testator  gives  to  A.  an  annuitv  of  20/.  to  be  paid  out  of  his  freehold 
estate  at  W.,  for  his  life.  He  ^ives  the  rents  and  profits  of  certain  houses  for 
her  life,  and  another  house,  with  10/.  a  vear  for  her  life,  to  C. ;  and  all  the 
residue  of  his- estate  and  effects,  after  the  death  of  A.,  B.,  and  C,  to  D« 
No  estate  for  life  in  the  residue  passes  by  implication  to  A.,  B.,  and  C. 
Dyer  v.  Dyer,  1  Mer.  414. 

8.  Testator  contracts  for  the  purchase  of  a  house,  and  afterwards  by  a 
codicil  to  his  will,  gives  to  A.,  his  executor,  '<  the  liouse  which  he  had  given 
a  memorandum  to  purchase,  and  which  was  to  be  paid  for  out  of  timber 
which  he  had  ordered  to  be  cut  down."  This  amounts  to  a  direction  that 
the  purchase  money  for  the  house  shall  be  so  provided  for;  and  tlie 
evidence  was  admitted  to  shew  what  was  the  order  given  by  tlie  testator 
with  reference  to  the  cutting  of  timber.  Not  the  case  of  a  devise  by  iin* 
plication.    Sandford  v.  Chichester,  I  Mer.  646. 

5»  Force  of  the  expression  of  a  specific  purpose. 

Where  a  testator  means  to  convert  real  estates  into  personal,  for  a 
particular  purpose,  if  that  purpose  cannot  be  served,  the  court  will  not  infer 
any  other  purpose.     1  Yes.  &  Beam.  175. 


4.  In 
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4.  In  relation  to  a  mistaken  description. 

1.  General  disposition  by  will,  not  restrained  by  a  defective  specification. 
Chalmers  y.  Stovt.    2  V.  &  B.  222. 

2.  Devise  of  '*  my  estates  at  S.  which  were  devised  to  me  by  or  purchased 
from  A.,'*  the  fact  proving  otherwise*  held  not  an  intended  restriction,  but 
an  erroneous  description.    2  V.  &  B.  191. 

3.  Testator  devised  all  the  residue  of  his  estates,  as  well  copyhold  as  free- 
hold ("  the  copyhold  part  thereof  having  been  previously  surrendered  to  the 
use  of  my  will/ )  upon  several  trusts  in  favour  of  his  wife  and  children ;  the 
only  trust  for  his  eldest  son  and  heir  was  an  annuity  of  SOO/.  for  life ;  the 
remainder  to  his  wife  and  children ;  the  testator  having  never  surrendered 
his  conyholdy  it  was  held  a  mistaken  description,  the  copyhold  beine  clearly 
mtenaed  to  pass ;  and  the  annuity  being  much  more  valuable,  the  neir  was 
decreed  to  dect;  and  was  not  bound  by  receiving  half  a  year's  payment  of 
the  annuity  while  abroad.    Rumbold  v.  Rumbold,  3  Ves.  65. 

S.  The  woids  "  child/'  "  children." 

1.  In  the  construction  of  a  devise  to  children,  the  courts  g6  as  far  as 
they  can  to  comprehend  every  child.     1  B.  &  B.  486. 

i.  Gift  to  A.»  for  life,  remainder  to  his  children.  This  includes  all  chil- 
dren, both  those  bom  before  and  those  bom  after  the  testator's  death ;  the 
rale  of  exdttston  being  an  artificial  rule  of  construction.  Leake  v.  Robin- 
son, 2  Mo*.  382. 

S.  Under  a  devise  to  all  the  children  of  A.,  fexcept  B.,  a  posthumous  child 
is  entitled.    Clarke  v.  Blake,  2  Ves.  673. 

4^  When  the  enjoyment  of  a  thing  devised  is  postponed,  to  a  particulsif 
period,  or  until  a  particular  event  happen ;  the  persons  then  answering  the 
description,  will  take,  and  after*born  children  will  be  included.  1  Ball  & 
Beatty,459. 

5.  When  a  life  estate  is  interposed  between  the  death  of  the  testator,  and 
theenjoyment  by  the  children  of  the  tenant  for  life,  and  nothing  to  limit  the 
general  description ;  after-bom  children  will  be  included.     1  B.  &  B.  462. 

6.  Where  a  devise  is  in  terms  immediate,  and  the  description  of  the  per- 
sons to  take  is  general,  those  answerine  the  description  on  the  testator's 
death,  can  alone  take ;  and  after-born  children  will  be  excluded.  1  B.  & 
B.459. 

7.  When  there  is  an  immediate  devise  to  children  and  grandchildren, 
generaUy,  vesting  in  possession  on  the  death  of  the  testator ;  iSter-bom  chil- 
dren are  excluded.  1  Ball  &  Beatty,  483.  But  if  the  vesting  in  possession 
be  postponed,  then  after-bom  children  in  esse  at  the  time  of  distribution  are 
entitled ;  though  the  devise  be  immediate.    1 B.  &  B.  462. 

8.  £.  8.  devised  all  her  real  estate  to  trastees  for  a  term  of  SOO  years  tcf 
raise  900L  for  the  purposes  in  the  will  mentioned,  and  after  the  determination 
of  that  term,  and  subject  thereto,  to  other  trustees  for  a  term  of  1 000  years, 
in  trust,  to  pay  out  of  the  rents  certain  annuities,  and  subject  to  the  said  two 
terms,  she  gave  the  premises  to  all  and  every  the  child  and  children  of  her 
brother  T.  G.  and  the  heirs  of  their  bodies,  &c.  T.  G.  had  two  children  at 
the  death  of  the  testatrix,  and  one  bora  afterwards,  but  before  the  death  of 
the  annuitants.  This  is  an  immediate  devise,  and  the  last-mentioned  child 
being  bom  after  the  testatrix's  death,  is  not  entitled  to  any  share  of  the  pre- 
mises.   Singleton  v.  Gilbert,  1  Cox,  68. 

9.  Testator  gave  the  residue  of  his  real  and  personal  estate  to  his  wife  for 
life,  and  upon  her  decease  be  bequeathed  it  to  the  children  of  A.  and  his 
wife  Jane,  to  be  equally  dirided  amongst  them  the  said  Jane's  children,  and 
not  to  any  children  by  any  other  marriage  of  either  party.  The  residue  is 
^visible  amount  the  children  of  A.  and  his  wife,  who  w^re  living  at  the 
death  of  the  widow,  but  will  not  extend  to  children  bom  after  that  time. 
Aycoa  V.  Ayton,  1  Cox,  327. 

10.  Re- 
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esiduary  dupoaition  to  the  children  of  the  testator's  brothers  and  mi- 
roresaid  ( named  previously  as  legatees)  who  shall  be  living  at  his 

at  twenty-five,  equally;  but  in  case  of  the  decease  of  any  of  the 
1  brothers  and  eiders  having  issue,  then  the  child  or  children  to  have 
i  share  as  if  the  parent  had  been  living  at  his  decease  :  with  mainle- 
id  survivorship  in  case  of  the  death  of  any  unmarried  and  without 
The  first  clear  designation  of  nephews  and  nieces,  living  at  his 
IB  the  sole  objects  of  his  bounty,  not  altered  or  controlled  by  thesub- 
designation  of  the  brothers  and  sisters,  admitting  questions  of  doubt- 
truction ;    as   to    afler-born    children.      Barker' v.  Lea,    3  Ves.  £ 

13. 

levise  of  an  estate  to  A.  J.,  subject  to  the  payment  of  5001.  with 
to  M.  H.  on  her  marriage,  or  attaining  twenty-one,  but  if  she  dies 
narriage,  or  twenty-one,  and  there  be  no  child  or  children  of  R.  H. 
tator's  brother)  then  the  500/.  to  revert  to  A.  J.  M.  H.  died  before 
e  orattainiDg  twenty-one  ;  and  held,  that  children  of  R.H.bom  afler 
Ji  of  M.  H.  were  entitled.  Hutcheson  v.  Jones,  2  Mad.  124. 
iiifby  will  to  the  children  of  a  deceased  sister,  is  a  gifl  to  those  who 
ing  St  the  death  of  the  testator.  Viner  t.  Francis,  2  Cox,  190. 
bequest  for  all  and  every  the  child  and  chidren  of  A.,  includes  eveiy 
tm  oefore  the  period  of  distribution  ;  which  in  this  case  was  the  at- 
t  of  the  age  of  twenty-one  by,the  eldest,  the  marriage  of  a  daughter, 
eatb  of  a  child  under  twenty-one,  leaving  issue.  Upon  the  general 
liild  by  a  sub^quent  marriage  was  included,  notwithstanding  a  strong 
ion  in  favour  of  children  by  the  prior  marriage.,  Barrington  v.  Tris- 
Veg.  3*5. 

Child"  &c.  primajacie  means  legitimate.     1  Ves.  &  Beam.  462. 
Inder  the  description  of  *'  children"  in  a  will,  illeffitimate  children, 

at  the  date  of  the  will,  not  entitled,  unless  proved  by  the  will  itself 
ntended ;  and  evidence  can  be  received  only  for  the  purpose  of  col- 
ivho  had  acquired  the  reputation  of  children.     Swaine  v.  Keonerley, 
:  Beam.  469. 
.n  only  illegitimate  son,  therefore,  held  entitled  as  devisee.     1  V.  & 

.a  illegitimate  child  not  entitled  to  share  under  a  devise  to  children 

y;  notwithstanding  a  strong  implication  upon  the  will  in  favour  of 

d.     Cartwrigbtv.  Vawdry,  5  Ves.  530. 

n  illegitimate  child  not  entitled  under  the  description  of  a  child  in  a 

u^h  the  testator  knew  the  state  of  the  family,  viz.  several  illegitimate 

egitimate  children.     Godfrey  v.  Davis,  6  Ves.  43. 

randchildren  may  take  under  the  description  of  children,  if  there 

o  other  construction,  not  otherwise.    Reeves  v.  Brymer,  4  Ves.  692. 

^here  there  is  a  total  want  of  persons  properly  answering  the  de- 

,    others,  who  do  not  so  completely  answer  it,    may  be   let  in; 

ildren,  for    instance,    under    a  liberal    construction    of   tlie    word 

:n  "  if  there  are  none ;  but  no  such  instance,  if  there  are  children. 

.69. 

nder  a  bequest  to  children,  grandchildren  are  not  entitled,  except 

essity ;  as,  if  tlie  will  would  otherwise  be  inoperative  ;  or,  where  by 

irds  as  "  issue,"  it  clearly  appears,  that  the  word  "  children"  was 

t  in  the  proper,  but  in  a  more  extensive  sense.     The  construction 

ed  upon  the  inference  from  the  testator's  knowledge  of  the  circuni- 

if  the  family.     Radclifi'e  v.  Buckley,   10  Ves.  195. 

andchildren  entitled  under  the  description  of  "  children"  in  a  will ; 

tionupoD  the  whole  clause  being  children,  or.  the  issue  of  those  who 

;  dead.     Royle  v.  Hamilton,  4  Ves.  437- 

6.  Tlie 
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6.  The  words  **  younger  child" 

1.  A  daughter,  though  eldest,  shall  take  by  description  as  a  younger  child. 
Fienoo  v.  Garnet,  2  B.  C.  C.  33. 

2.  Bequest  to  the  youngest  child  of  A.  if  she  should  have  any  child  or 
children  within  a  certain  period ;  if  no  child  or  children  within  Uiat  period, 
then  over ;  her  eldest  child,  being  the  only  one  within  die  period  described, 
tt  entitled.     Emery  v.  England,  3  Ves,  232. 

7.  The  words  "  A.'s  and  B.*s  children.'' 

Bequest  of  one-fourth  to  the  children  of  A.,  and  other  fourth  to  or 
among  the  chidren  of  B.  Distribution  per  capita.  Lady  Lincoln  v.  Pelham, 
10  Ves.  166. 

8.  The  word  <*  grandchildren.*^ 

1.  Opinion  given,  that  the  word  grandchildren  in  a  will  comprehends 
great-grandchildren,  unless  an  opposite  intention  appears.  In  the  present 
^  it  was  so  held,  on  the  ground  of  the  testatrix  having,  .in  another  part  of 
»e  will,  described  a  great-grand-daughter  as  a  grand-daughter.  Hyssey  v. 
Beiteley,  2  Eden,  19*. 

^  Construction  o£  a  will  and  settlement,  as  not  comprehending  fi;reat- 
gnndchUdren  under  the  description  of  children  and  grandchildren.  Earl  of 
Oxford  V.  Churchill,  3  Yes.  &  Beam.  59. 

3;  A  devise  of  the  entire  residue,  real  and  personal,  to  A.,  B.,  and  C, 
(children  of  the  testator,)  *'  and  all  their  younger  children,  their  heirs,  exe- 
caters,  administrators,  and  assigns  for  ever;  A.,  B.,  and  C.,  to  receive  the 
yeariy  interest  for  their  respective  lives  of  such  parts  thereof  as  were  intend- 
ed for  their  respective  younger  children.  And  in  case  of  the.death  of  A., 
Bn  aod  C,  the  share  of  any  of  them  so  dying,  to  go  to  his  or  her  younger 
childioi;  and  in  case  of  the  death  of  A.,  ».,  and  C,  or  any  of  them,  with- 
<KU  tearing  younger  children,  the  share  of  such  child  so  dying,  to  go  to  the 
■wyiron,  and  their  younger  children,"  with  powers  of  appointment  amonest 
theb  respective  younger  children.  **  And  in  case  of  the  death  of  aity  of  Uie 
yom^r  grandchildren  before  twenty-one,  or  days  of  marriage,  the  shares 
of  sudi  to  go  to  the  brethren  of  the  child  so  dying. '  At  the  time  of  nuiking 
the  rill,  and  of  the  testator's  death,  A.  had  one  younger  child,  B.  several, 
ttMlC.  none ;  each  had  several  since.  On  a  bill  by  after-born  grandchildren, 
it  WM held:  1.  That  the  residue  was  divisible  *  into  three  parts,  the  yearly 
interest  of  each  to  ^o  to  A.,  B.,  and  C,  for  their  respective  lives.  2.  That 
^fter-bom  grandchildren  were  entitled,  subject  to  the  power  of  appointment 
hi  their  parents.  3*  That  the  share  of  a  younger  child,  dying  under  twenty- 
one,  and  unmarried,  goes  over  to  tlie  brothers  and  sisters  of  such  child. 
^*  That  the  share  of  A.,  B.,  or  C,  dying  without  leaving  younger  children, 
g<oes  over  to  the  survivors,  for  the  same  estate  as  their  original  shares. 
^  That  a  younger  grandchild,  dying  in  the  lifetime  of  its  parent,  under 
^atjr^me,  and  unmarried,  had  not  a  vested  interest  in  its  share,  transmis- 
*Ue  to  its  representatives.    Crone  v.  Ode).     1  Ball  &  Beatty,  449. 

i*  Devise  to  testator's  wife  S.  D.  for  life,  and  after  her  decease  that  the 
<*tate  should  be  settled  by  counsel  to  go  to  and  amongst  his  grandchildren 
of  die  male  kind,  and  their  issue  in  tail  male,  with  remainder  over,  only 
Me  grandchild  bom  in  testator's  life,  but  two  bom  afterwards,  before  the 
<1^  of  the  testator's  wife ;  and  held,  a  grandchild  bora  after  the  death  of 
^e  testator,  and  before  tlie  death  of  his  wife,  took  an  estate  male.  Mar- 
<1^  V.  Bousfield,  2  Mad.  166. 

9.  The  word  "  grand-daughter." 

Widow  of  a  grandson  held  not  to  be  comprehended  under  the  description' 
^  a  gmd-daughter.    2  Eden,  19^. ;  Amb.  603. 
Vol.  VIII.  E  e  10.  The 
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A^LZJ  ^a^n'  ~  j«ddMidr«n  will  not  inclwle  a  grett- 

the  same  shni  t  _i  „  -         •> 

nance  ami  -ui  «  ««>  "  ««"«• 

issue.      1'*'  -Ui  scMUtiines  confined  to  childrm,  some' 

death,  as   '  -,..:uani«.    5  Ves.  &  Beam.  67. 

aequL'iic  a  .  .^ucd  b]r  anj  indication  of  intention,  iDcludes  all 

ful  ('<i-  ^.aMiy  to  restrain  it  to  children,  grandchildren 

~  Kina  per  capita.     Leigh  v.  Norburjr,  IS  Ves.  S40. 
..Lu  under  a  bequest  to  luue.     Freeman  v.  Parsley, 


).  I  -  LMue"  will  comprehend  all  descendants,  upon  the 

1'  ..1  ji  tUa  will  it  wac  confined  to  cbildrea.    Sibley  v. 

■  .  i.  The  words  "  ^lure  of  issue.'.' 

.u  A..  B..  and  C,  and  their  heirs,  each  in  due  succession, 

.,[.(1  limitations  in  failure  of  issue  in  D.,"  does  not  import 

.  ;ue  ut'issue  in  D.     Stratford  t.  Powell,  1  Ball  &  Beatty,  !• 

15.  The  words  "  die  without  issue." 

^  -  .  ^  "  die  without  issue"  have  their  legal  signification ;  viz.  a 

...j.v  ,  ualeai  there  are  expressions  or  circumstances,  from  which 

...e\:ted  that  ihey  are  used  in  a  more  confined  sense.     17  Ves. 

'  tMu^h,  whare  nothing  but  a  life-interest  is  ^ven  over  upon  a  failure 

^^..,  :  jiiut  Hcesaarily  be  intended  a  failure  within  the  compass  of  that 

,  ,v,ij  ihe  saitire  interest  is  giten  over,  the  mere  circumstance  that 

...v.  iscoufioed  to  a  life-interest,  furnishes  no  indication  of  an  intention 

„.!.  .iM  whole  b«quest  depend  on  the  existrace  of  that  person,  when 

.  .  >  L>i(  ''yp''"  on  which  the  limitation  over  is  to  take  effect.     17  Ves. 

14.  The  words  "  next  of  kin." 
;,  CoMtruction  of  tlie  description  " proximo  de  tanguine"     15  Ves.  109- 
'.  ^tw  description  "  next  of  kin"  means  at  the  deaM.    15  Ves.  536. 
-;.  t'esMior  ordered  real  estate  to  be  sold,  and  the  residue  to  be  laid  out 
.,  .hv  touds,  to  remain  for  ten  years,  and  at  the  end  thereof,  gave  the  same 
i^  \a  »«xt  (^  kin ;  those  who  were  so  at  his  death  shall  wte,    Spink  t. 
'_.»a,»B.C.C.S5S. 

15.  The  words  "  next  of  kin  or  hdr  at  law." 

t'eatuor  by  a  will  unattested,  after,  among  others,  charitable  legacies,  to 
bu  diiurilHited  bj  his  executor  or'executors,  gave  the  remainder  and  reddue  of 
hi«  oaUte,  if  any,  and  efieots  of  what  nature  soever  and  wheresoerer,  which 
hv  abould  be  seized  on,  possessed  of,  &c.  "  next  of  lun  or  heir  at  law  whom 
1  Appoint  my  executor"  afVer  debts,  &c.  paid.  He  left  one  brother,  and  by 
dt'ccMed  brothers  a  niece  and  several  nephews,  one  of  whom  was  beir  at 
Utw.  Distribution  decreed  according  to  the  statute.  Lowndes  v.  Stone. 
«  Ves.  649. 

16.  The  words  "  next  of  kin  in  equal  degree^ 

Under  a  residuary  bequest  to  "  the  next  of  Idn  in  equal  degree,"  brothers 
entitled,  excluding  nephews  and  nieces.    Wimbles  v.  Pitcher,  12  Ves.  433. 
17.  The  word  "  relations." 
1,  A  bequest  to  relations  means  such  persons  as  would  be  entitled  under 
the  statute  of  distributions.    ThomaE  v.  Hde,  Dick.  60. 

*  S.  Be- 
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%  Bequest  to  *'  relations"  confined  to  the  next  of  kin  according  to  the 
statute  of  distributions.    9  Ves.  S23. 

3.  Word  "  relations*'  in  a  will,  means  *'  next  of  kin.'*  Pope  ▼•  Whitcombe, 
3  Mer.  689. 

4.  Though  upon  bequests  to  **  relations,"  with  a  power  of  selection,  the 
party  may  go  beyond  the  statute  of  distributions,  that  rule  is  adhered  to 
wherever  the  execution  devolves  on  the  court.    9  Yes.  324. 

5.  Bequest  to  relations  does  not  include  those  by  marriage.  Maidand  v. 
Adair,  3  Ves.  231. 

18.  The  words  ^^  rdations,  as  sisters^  nq>hews,  and  nieces.'* 

Testator  directed  the  residue  of  his  estate  to  be  parted  to  his  '^  next  re- 
Istioos,  as  sisters,  nephews,  and  nieces.''  Testator  left  his  three  sisters  A.,  B., 
and  C,  and  D.,  the  only  child  of  a  deceased  sister,  and  L.,  the  only  child  of  a 
deceased  brother,  his  next  of  kin ;  but  at  the  time  of  hb  death,  his  sister  A. 
had  two  children  living.  The  residue  must  go  according  to  the  statute  of 
distributions.    Stamp  v.  Cooke,  1  Cox,  234. 

19.  The  Words  "  poor  relations.** 

Poor  reladons  in  a  will,  mean  the  next  of  kin  according  to  the  statute. 
Bnmiden  v.  Woolridge,  Dick.  380. 

SO-  The  word  «  femily." 

A  win  devising  real  estates  for  life,  with  remainder  ^'  to  my  family  ;*'  the 
heir  at  law  is  entitled  under  that  term.    Wright  v.  Atkyns,  Cooper,  117* 

21.  The  words  <'  A.'s  and  B.*s  families.'* 

Under  a  disposition  by  will,  to  A.'s  and  B.'s  families,  the  children  are  en<- 
trtied,  exclusive  of  their  parents,  and  ner  tafUa.  Barnes  v.  Patch,  8  Ves. 
601. 

22.  The  words  '*  XeffSi  representatiyes." 

Leasdiold  property  bequeathed  in  remainder  in  tail,  for  a  child  in  wntrcp 
if  a  son,  for  life ;  and  after  his  decease,  for  such  of  his  issue  male  as  should 
be  his  heir  at  law  at  his  death  ;  if  no  such  then  living,  for  such  persons  as 
should  dien  be  the  legal  representatives  of  the  testator.  A  son  being  bom, 
mud  dying  without  issue,  the  limitation  over  was  established  in  favour  of  the 
next  o£  kin,  according  to  the  statute,  at  the  time  of  distribution.  iKHig  r. 
Bhckall,  3  Ves.  486. 

23.  The  words  **  my  right  heirs  on  the  part  of  my  mother.** 

Under  a  residuary  disposition  to  the  testator's  right  he^irs  on  the  part  of 
his  mother,  his  sister  and  nephew  by  a  deceased  sister  are  entitled  against 
temoter  relations,  claiming  on  the  ground  of  an  express  provision  by  an  an- 
nuity lor  the  separate  use  of  the  sister.    Forster  v.  Sierra,  4  Ves.  766. 

24.  The  words  <<  to  his  own  right  heirs»  his  son  excepted.** 

Deviie  of  estates  in  M.  to  the  eldest  son  of  testator's  son  for  life,  and  of 
estates  in  H.  to  the  second  and  other  sons ;  if  but  one,  then  all  the  real 
estates  to  him  for  his  life,  and  **  for  want  of  heirs  of  him"  to  the  right  heirs 
of  the  testator  '<  his  son  excepted,"  testator  died  leaving  a  son  and  daugh- 
ters. Held,  by  the  court  of  icing's  bench,  that  the  daughters  took  as  per- 
saiue  designate.    But  judgment  reversed  on  error.    Doe  v.  Pugli,  2  Mer. 

25.  The  word  **  survivors.'* 

The  word  *^  survivors"  construed  '<  others."    17  Ves.  482. 

26.  The  word  ^^  unmarried.** 

The  expression  *'  wiAout  being  married"  in  a  will,  construed  according 

£e  2  to 
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to  the  common  scceptadon,  "  without  baTing  CYcr  been  nurried."    7  Vet. 
♦58. 

27.  The  words  "  my  seven  children,"  naming  only  six. 

1.  The  tettator  gave  the  residue  "  aiDODgat  his  leren  children,  A.,  B,,"  &c. 
Baming  only  six.  The  seven  children  shsll  all  share  equally.  Humphreys 
V.  Humphreys,  2  Cox,  184. 

2,  Testatrix  devises  her  estates  to  trustees  to  sell  to  pay  debts,  ami 
devises  the  surplus  to  five  persons,  one  of  whom  dies  in  her  lifetime ;  on 
the  question,  wnether  the  share  given  to  the  person  dying  was  to  be  con- 
sidered as  land,  it  was  held  land,  and  to  go  to  testatrix's  heir.  Digby 
V.  Lmrd,  Dick.  500. 

S.  Testatrix  orders  lands  to  be  lold,  and  the  money  to  be  laid  out  in  the 
funds  to  uses,  among  which  1(XXV.  was  to  be  paid  to  A.,  her  executors,  sd- 
miniBtrators,  and  assigns,  who  (Ued  before  the  testatrix;  the  gift  lapses,  anil 
shall  go  as  land  to  the  heir  of  the  testatrix,  es  parte  matemd,  being  the  aide 
from  whence  the  land  came.     Hutchinson  v.  Hammond,  .S  B.  C.  C.  128. 

4.  Devise  to  the  heir  at  law  anal  his  issue  male  in  strict  settlement ;  re- 
mainder in  trust  to  be  sold,  and  the  money  to  be  distributed  among  certain 
persons,  or  the  survirors  or  survivor  of  them,  and  that  the  share  of  one 
should,  previous  to  her  marriage,  be  settled  upon  her  for  life,  and  after  her 
death  upon  her  issue  ;  in  defaiSt  of  issue,  upon  her  right  heirs ;  the  produce 
of  the  sale  is  to  be  considered  as  personal,  and  vests  in  the  survivors  at  the 
death  of  the  tenant  for  life  without  issue  male.  A  settlement  in  trust  for  the 
husband  for  life,  then  for  the  wife  for  life,  then  for  the  children,  as  they 
shoidd  appoint ;  in  default  of  appointment,  equally  ;  if  no  children,  accord- 
ing to  their  joint  appointment;  in  default  thereof,  to  the  husbattd,  his  ex- 
ecutors, &c.  is  a  suficient  execution  of  the  direcuon  in  the  will.  Brograve 
V.  Winder,  2  Ves.  634. 

5.  Real  estate  devised,  to  be  sold,  and  the  produce  diratosed  of  with  the 
personal,  with  a  power  to  direct  the  fund  to  be  laid  out  in  land ;  no  such 
direction  having  been  given,  it  was  held  personal  property.  Maberly  v. 
Strode,  3Ves.4£a 

28.  General  words  confined  to  freeholds. 
1.  Copyhold  will  not  pass  by  general  description,  where  there  is  freehold 
to  satisfy  the  words :  though  it  had  been  supposed  to  be  a  freeholdi  and  the 
first  devise  was  for  payment  of  debts,  and  tnen  given  to  a  younger  child 
otherwise  provided  for.     Lindopp  v.  Eborall,  S  B.  C.  C.  1 '"' 


2.  Devise  of  all  testator's  real  estates  wheresoever  situate,  lying,  and 
oeing ;  held,  not  to  include  leaseholds  as  well  as  freeholds.  Wbitalcer  ▼. 
AmUer,  1  Eden,  151. 


3.  Testator  having  both  freehold  and  leasehold  property,  the  leasehold 
was  held  to  pass  under  a  general  devise  applicable  to  freehold,  the  inten- 
tion of  the  testator  being  collected  from  the  will,  that  it  should  pass 
under  such  devise.  Lowther  v.  Cavendish,  1  Eden,  99.;  Amb,S56. ; 
3TomI.F-C.186. 

4.  Testator  gave,  devised,  and  bequeathed  all  his  messuages,  lands,  tene- 
ments, and  hereditaments,  whatsoever  and  wheresoever,  ana  all  his  moniea 
in  the  funds,  to  trustees,  their  heirs,  executors,  administrators,  and  asBigns, 
according  to  the  several  and  respective  estates  and  interests  therein ;  and 
declared  the  trust  of  the  rents,  issues,  end  profits,  dividends,  interest,  and 
proceeds,  subject  to  groucd-renta  and  «ther  out-goings  in  respect  of  hia 
said  messuages,  lands,  Ac.  The  leasehold  estate»  pass  with  the  freehold 
iipou  tlie  subsequent  words.    Hartley  v.  Hurle,  5  Ves.  540. 

29.  In  relation  to  advowaons. 
Devise  of  lands,  tenements,  and  hereditaments,  subject  to  a  term  of  eleven 
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jean,  in  trast  to  receive  the  rents,  issues,  and  profits  of  the  premises,  that 
from  time  to  time  should  accrue  and  become  due,  and  dispose,  &c. ;  an 
advowson  in  gross  passes ;  and  a  sale  of  tiho  next  presentation  within  the 
term,  by  direction  and  for  the  benefit  of  the  eestuy^  que  trust,  was  established* 
Earl  of  Albemarle  ▼•  Rogers,  2  Yes.  477* 

SO.  In  relation  to  a  devise  subject  to  appointment 

Devise  properly  attested  of  land  upon  several  trusts;  remainder  to  such 
trusts  as  testator  should  by  any  deed  i^point;  whether  land  would  pass  by 
the  deed  of  appointment  sent  to  law  upon  a  case  stating  the  devise  to  be  to 
uses.    Habergnam  v.  Vincent,  1  Yes.  410. 

31.  In  relation  to  an  estate  contracted  for. 

1.  A.  having  agreed  to  purchase  a  real  estate,  the  purchase-money  for 
which  exceeded  the  amount  of  his  personal  estate,  by  his  will,  made  a  few 
days  afterwards,  attested  bv  three  witnesses,  "  aato  all  the  worldly  goods 
that  it  had  pleased  God  to  bless  him  with,  gave  and  bequeathed  to  his  wife 
and  two  sons  all  his  goods,,  catde,  chattels,  personal  estate  and  effects 
whatsoever;"  and  in  case  they  died  without  issue,  &c*  gave  **  the  children'lt 
ahare  of  the  neraona}  estate  and  effects.**  over.  Testator  dying  before  the 
ptirdiase  could  be  completed*  held,,  that  the.  agreement  ought  to  be  speci- 
ficaDy  performed;  and  that  Uie  words  of  the  will  being  insufficient  to  com- 
prehend r«d  estate,  the  estate  ought  to  be  conveyed  to  the  eldest  son  and 
his  heirs,  ftc    Cave  v.  Cave,  2  Eden,  L99. 

i.  Beyiest  of  **  the  whole  of  my  property,  of  whatever  description^ 
freehold,  leasehold,  &c.,  of  which  I  may  be  in  possession  at  the  time  of  my 
decease^"  passes  veal  estate  i^eed  to  be  purchased  by,  the  testator. 
Hohnes  v.  Barker,  2  Mad.  462. 

S2.  b  relation  to  copyholds. 

1.  Devise  by  general  words,,  viz..  messuages,  lands,  tenements,  and  here- 
ditaments, for  payment  of  debts,  will  include  copyholds,  if  required ;  and  the 
want  of  a  surrender  will  be  supplied.  In  this  instance  the  intention  to  sub- 
ject the  copyhold  estate  appeared  in  other  parts  of  the  will.  Williams  v. 
Couasmaker,  12  Yes.  136. 

2.  Construction  of  a  residuary  devise,  as  including  under  the  general 
words  ^  estate  and  effects'*  a  copyhold,  not  surrendered,  in  favour  of  a 
younger  son,  subject  to  debts,  the  will  reciting  that  the  eldest  son  was  pro- 
vided for,  and  no  freehold  estate.  Pennington  v.  Pennington,  1  Yes.  & 
Beam.  406* 

3.  Devise  of  all  copyhold  estates,  in  general  terms,  unrestrained  to  a  child, 
passes  flJl  copyholds,  surrendered  and  not  surrendered,  to  the  use  of  the 
wiU.    Blunt  V.  Clitherow,  10  Yes.  589. 

4.  Where  a  father  and  two  sons,  A.  and  B.,  were  successive  lives  in  a 
copyhold,  where  by  the  custom  the  person  first  named  might  dispose  of  the 
whole  interest ;  and  upon  the  marri^e  of  A.  it  was  agreed,  that  the  father 
abotikl  have  power  to  appoint  during  the  life  of  A.  and  the  widowhood  of 
his  intended  wife.  The  father  having  afterwards  obtained  a  new  grant  for 
the  lives  of  C.  a  third  son,  and  A.  and  B.  by  a  will  made  after  the  death  of 
C.  in  which  no  mention  is  made  of  the  copyhold,  gives  the  residue  of  his 
personal  esUte  to  B. ;  held,  that  B.  was  not  thereby  ^entitled  to  the  copy- 
hold.   Rumboll  v.  Rumboll,  2  Eden,  15. 

5.  Devise  of  all  freehold  and  copyhold  lands  **  (the  copyhold  part  whereof 
I  have  aiirtendered  to  the  use  or  my  will)'*  subject  to  debts;  some  were 
sunendered,  others  not ;  the  latter  did  not  pass.    Wilson  v.  Mount,  3  Yes. 

191. 

6.  Copyhold  not  intended  to  be  comprehended  in  devise  to  the*wife  in 
general  terms,  ^*  rc«l  and  personal  estates,"  so  as  to  entitle  her  to  have  the 
surrender  supplied*    Church  v.  Mundy,  12  Yes.  426. 

•     E  e  3  7.  De- 
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f.  Devise  by  tbe  eenenl  temu,  "  all  the  reat,  residue,  and  remainder  of 
my  real  and  penonu  ettate,  of  what  nature,"  &c  aoeret,  to  oepbewa  and 
nieces.  i>ot  being  for  creditors,  wife,  or  children,  is  not  sufficieiU  to  raise  a 
csie  (rf*  electioD,  or  for  supplying  tbe  want  of  surrender  of  copyhold  laitd, 
contiguous  and  intermixed  with  the  freehold,  against  the  heir.  Judd  v. 
Pratt,  13  Ves.  168. 

33.  In  relatioa  to  customary  estates. 

An  estate  lield  by  copy  of  court-roll,  according  to  tbe  custom  of  the 
manor,  but  in  case  of  intestacy  distributable  as  personal  estate,  and  in  other 
respects  differing  from  copyhold,  oassed  under  a  residuary  bequest  <tf  the 

fiersonat  estate,  not  with  copyhola  estates,  under  a  general  devise  of  all 
reehotd  and  copyhold  messuaees,  lands,  &c.  with  limitations  in  strict  set- 
tlement,  upon  the  whole  will  and  the  circumstsncea.  Watkins  ▼.  Lea, 
6  Ves.  6S9. 

S4.  In  relation  to  equitable  estates. 
By  a  genera]  devise,  an  estate,  in  which  the  devisor  has  acquired  the  equi- 
table titH!,  passes.    10  Ves.  605. 

35.  Id  relation  to  a  devise  of  the  profits. 
Devise  of  the  profits  would  pass  the  land.    2  Vet.  &  Beam.  74. 

36.  Of  excluding  the  heir  at  law. 

1 .  There  is  no  way  to  exclude  an  heir,  but  by  giving  to  somebody  else  i 
for  be  will  take  what  is  not  disposed  of,  even  against  the  intention.  2  Ves. 
225. 

2.  Neither  an  hdr  at  law  nor  next  of  kin  can  be  barred  by  any  thing  but 
a  disposition.    3  Ves.  493. 

3.  Plain  words  of  gift  or  necessary  implication  are  required  to  disinherit 
an  heir  at  law.     9  Ves.  92. 

4.  An  heir  at  law  is  not  to  be  disinherited  in  equity,  but  by  express  ivords, 
or  necessary  implicai^on.     1  Ball  &  Beatty,  541. 

5.  A  legacy  to  an  heir  at  law  ia  not  sufficient  to  defeat  his  claim  to  the 
undisposed  real  estate.     1  Ball  &  Beatty,  543. 

6.  Real  and  persoaal  estate  devised  to  the  executor  in  trust  to  pav  debts 
and  legacies:  the  rest  and  residue  to  himself;  the  only  purpose  of  aevlsing 
the  real  appearing  to  be  to  ensure  payment  of  the  debts,  without  any  in- 
tention to  disinherit  the  heir,  it  was  held  only  a  charge ;  and  that  the  heir 
was  entitled  to  the  surplus  of  the  real  estate.  Halliday  v.  Hudson,  3  Ves. 
310. 

37.  In  relatiou  to  a  renewed  lease. 

1.  A  renewed  lease  does  not  pass  by  a  general  bequest  of  all  leasehold 
estates,  unless  controlled  by  the  contest.     11  Ves.  390. 

S.  A  renewed  lease  does  not  pass  by  a  previous  will,  bequeatbiog  the 
lease,  or  the  premises  held  on  lease.     15  Ves.  288. 

3.  Bequest  of  leasehold  premises,  "  and  all  estate,  tenn,  and  interest  there- 
in," The  interest  acquired  under  a  subsequent  renewal  of  the  leaae,  does 
not  pass.     Hatter  V.  Noton,  ISVes.  197. 

4.  Bequests  of  leaseholds  for  years,  determinable  upon  lives,  for  life,  with 
'       "   '  idueoftl  ■  ■  .     -     -  -    - 


reminder  over,  for  all  the  residue  of  the  term  and  interest  the  testator  shall 
have  to  come  thereinat  his  decease.  The  term  expired  in  the  life  of  the  teatKbor, 
who  continued  to  bold,  and  paid  half  a  year's  rent  before  his  death,  as  tenant 
by  the  year.  Upon  the  general  words,  unrestrained,  compriang  the  interest 
from  year  to  year,  and  the  intention  upon  the  wh<de  will,  a  subsequent 
lease,  obtained  by  the  Vxecutrix,  the  widow  and  tenant  for  life  under  the 
will,  was  held  subject  to  the  uses  of  the  will ;  as  the  residue  of  the  term  at 
his  death,  hou-cver  short,  would  have  been.    James  v.  Dean,  15  Ves.  236. 

38.  In 
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38.  In  relation  to  mortgages. 

1.  Will  of  mortgagee  disposing  of  tlie  money,  carries  his  interest  in  tbe 
land.    3  Ves.  &  Beam.  49. 

2.  Construction  of  a  will  as  passing  an  eMate,  originally  on  mortgage,  but 
foreclosed:  the  testator's  intention  appearing  to  dispose  of  all  his  interest, 
though  inaccurately  mentioned,  both  as  land  mortgaged,  and  as  money  due 
on  mortgage.    Silberschildt  v.  Schiott,  3  Ves.  k  Beam.  45. 

3.  Lands  originally  held  under  old  mortgages  pass  by  a  general  devise, 
though  no  release  of  the  equity  of  redemption  appears.  Attorney-general 
V.  Bowyer,  3  Ves.  714. 

4.  Lands  originally  held  under  old  mortgages  passed  by  a  general  dispo- 
sition by  will,  as  the  testator's  estate,  though  no  release  of  die  equity  of  re- 
demption appeared.    Attorney-general  v.  Vigor,  8  Ves.  256. 

5.  L&nds  originally  held  under  old  mortgages  passed  by  a  general  devise, 
though  no  release  or  the  equity  of  redemption  appeared.  The  Attorney- 
generel  v.  Bowyer,  5  Ves.  3(X). 

6.  The  lord  chancellor  and  the  master  of  the  rolls  inclined  to  thii^  the 
legal  estate  in  mortgaged  premises  passed  by  a  p^enerai  residuary  devise  by 
the  mortgagee  to  A.,  who  was  also  executor,  his  heirs,  executors,  adminis- 
trators and  assigns  for  ever,  on  the  side  of  his  mother.  A.  being  nineteen, 
the  lord  chancellor  would  not  order  him  to  join  in  the  conveyance  under  the 
statute  7  Anne,  c.  19.,  but  ordered  the  money  to  be  paid  into  the  bank  ee 
T^rit  the  infant ;  and  said,  when  he  should  come  of  age,  it  would  be  very 
reasonable  that  he  should  join.     Ex 'parte  Sergison,  4  Ves.  147» 

7.  T.  W.  being  seised  and  possessed  of  considerable  freehold,  copyhold, 
and  leasehold  estates,  in  the  county  of  H.,  and  in  possession,  as  n^ortgagee, 
of  certain  leasehold  houses  in  K,  in  the  coimty  of  M. ;  and  having  oth^r 
estates  vested  in  him,  as  mortgagee,  besides  those  at  K.,  makes  his  wiU, 
devising  <'  all  his  freehold,  copyhold,  and  leasehold  messuages,  Ac.  in  the 
county  of  K."  to  A*  W.  for  li^  \  and,  after  death,  <<  all  and  singular  other 
his  freehold,  copyhold,  and  leasehold  messuages,"  &c.  in  the  con^nties  of  H. 
and  M.  or  elsewhere,  to  £.  W.  and  A.  T.  for  their  joint  lives ;  and  after  their 
several  deceases,  *'  sJl  the  said  freehold,  leasehold,  and  copyhold  messuages,^ 
kz.  unto  and  equally  among  their  children ;  and  gives  to  A.  W.  **  all  the  residue 
of  his  real  estate  not  before  disposed  of,  aind  all  other  his  estates  and  interests 
whatsoever  vested  in  him,  as  mortgagee  or  trustee,"  &c« ;  ''  and  all  the  residue 
of  his  personal  estate,  ready  money,  and  securitiesfor  money,"  &c.  subject  to  the 
payment  of  debts  and  legacies ;  held,  that  the  mortgaged  premises  at  K.  passed 
under  the  devise  of  all  freehold,  copyhold,  and  leasehold  messuages,  ftc,  in  the 
county  of  H.  and  in  the  town  of  K.    Woodhouse  v.  Meredith,  1  Mer.  450.   • 

8.  The  legal  estate  in  mortgaged  premises  did  not  pass  by  a  eeneral  re- 
siduary devise  by  the  mortgagee.    Duke  of  Leeds  v.  Munday,  3  ves.  348.  • 

39.  In  rdation  to  presentations  to  benefices. 

After  a  dear  gift  to  a  college  of  three  presentations  to  a  living,  their 
interest  cannot  be  extended  by  doubtful  words.  Emanuel  College  v.  the 
Bishop  of  Norwich,  4  B.  C.  C.  481. 

40.  In  relation  to  a  residuary  clause. 

1.  General  residuary  clause  passes  all  that  is  not  sufficiently  disposed  of, 
as  in  case  of  lapse.    Birown  v.  Higgs,  4  Ves.  706* 

2.  General  residuary  clause  iu  a  will,  passes  what  is  not  well  disposed  of. 
5Ves.501. 

3.  A  leasehokl  house,  the  bequest  of  which  being  to  a  charity  fails,  passes 
under  a  general  disposition  of  tiie  residue,  and  does  not  belong  to  the  nexi 
of  kin,  as  undisposed  of.    Shanley  v.  Baker,  4  Ves.' 732. 

4..  The  proauce  of  real  estate  sold  under  a  power  in  a  will,  passed  by  a 

£  c  4  residuary 
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residuary  clause  with  the  personal  estate,  the  object  being  a  conversion  out 
and  out ;  but  part  remaining  unsold^  was  held  a  resulting  trust  for  the  heir  at 
law.    Brown  v.  Bigg,  7  Ves.  279- 

5.  General  devise  of  all  manors,  messuages,  lands,  tenements,  and  hereditaF 
ments,  in  the  county  of  York  or  elsewhere,  with  long  limitations  in  strict  set- 
tlement; and  a  residuary  disposition  of  the  personal  estate  also,  by  very  ge- 
neral words.  The  lord  chancellor  was  clearly  of  opinion,  that  two  leasehold 
houses  passed  with  the  personal  estate,  and  not  under  the  devise  of  the  land ; 
but  granted  a  case.    Tnompson  v.  Lawley,  5  Yes.  476. 

6.  See  12  Yes.  426.  Upon  appeal,  the  lord  chancellor's  opinion  being 
that  the  reversion  of  the  copyhold  estate  passed  under  the  general  devise, 
''  as  to  all  such  worldly  estate  and  effects  as  it  may  please  God  to  bless  me 
withal,  or  I  may  leave,  or  I  may  be  entitled  to  at  the  time  of  my  decease, 
whether  real  or  personal,  not  before  given  or  disposed  of,''  especiiulv  if  there 
was  no  freehold  estate,  inquiries  were  directed  to  ascertain  that  &ct ;  and 
also,  whether  any  custom  of  surrendering  a  vested  interest,  in  reversion 
or  remainder,  expectant  upon  an  estate  tail.  Church  v.  Mundy,  15  Yes«  396. 

41.  Words  excluding  the  residuary  devisee. 

Where  testatrix  by  will  directed  a  sum  of  money  to  be  laid  out  in  land, 
and  settled,  afler  some  previous  limitations,  on  her  own  right  heirs,  and 
afterwards  made  a  general  residuary  devise  of  all  her  real  and  personal 
estate ;  held,  that  upon  the  evident  intent  of  the  testatrix  to  exclude  the  re- 
siduary devisee,  the  heir  at  law  was  entitled  to  a  remainder  in  fee  in  the 
lands  to  be  purchased.    Robinson  v.  Knight,  2  Eden,  155. 

42.  In  relation  to  reversions. 

1.  A  remote  reversion  in  real  estates  and  land  to  be  purchased  and  setded* 
will  pass  by  general  words  in  a  will ;  as  ''  all  and  every  other  my  lands,  tene- 
ments, and  hereditaments,"  Uiough  the  uses  are  immediate.  But,  the  pur- 
chase being  postponed  to  the  death  of  the  devisor,  the  reversion  in  the 
estates  to  be  purdiased  and  settled  to  the  same  uses,  subsequent  to  his  death, 
not  being  an  interest  vested  in  him,  did  not  pass ;  and  though  upon  the  set- 
tlement a  power  of  appointment  was  implied,  the  will,  particularly  executing 
express  powers,  did  not  amount  to  an  execution  of  that  implied  power.  At- 
torney-general V.  Yigor,  8  Yes.  256. 

2.  Devise  of  lands  not  in  settlement  on  testator's  wife,  will  pass  the  rever- 
sion in  fee  of  the  settled  lands.    Glover  v.  Spendlove,  4  B.  C.  C.  S37. 

8.  By  a  devise  of  ground  rents,  the  reversion  passes.  Kaye  v.  Laxon, 
iB.CiC.  76. 

43.  In  relation  to  settled  estates. 

Part  of  testator's  estate  being  in  settlement,  he  devised  all  his  estates,  /Kre. 
in  general  words ;  held,  that  there  was  not  such  an  indication  of  his  intention 
to  dispose  of  that  over  which  he  had  no  power,  as  to  induce  a  court  of  equity 
to  compel  the  devisee  to  elect.  Forrester  v.  Cotton,  lEdeny532. ;  Amb. 
388. 

44.  In  relation  to  tithes. 

Testator  having  freehold  and  leasehold  tithes  (the  latter  perpetually  re- 
newable), gave  all  his  tithes ;  both  kinds  will  pass.  Turner  v.  Hasler, 
1  B.  C.  C.  78. 

45.  In  relation  to  trust-estates. 

1.  A  general  devise  by  a  trustee  does  not  pass  the  trust-estate.  The 
Attorney-general  v.  Buller,  5  Yes.  339. 

2.  Under  a  general  residuary  disposition  by  will  to  a  natural  son,  his  heirs, 
executors,  administrators,  and  assigns,  for  ever,  to  and  for  his  and  their  own 
proper  use  and  behoof,  a  trust-estate  does  not  pass.  Ex  parte  Bretteli, 
6  Yes.  577. 

3.  Devise 
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3.  Dense  of  the  tnut  of  copyhold  by  general  words.    IS  Yes.  174. 

i.  A.  seised  in  fee,  subject  to  a  jointure  of  5001.  a  vear  to  his  wife,  by  will 
duly  executed  to  pass  land,  gave  to  his  wife  "  200/.  per  annum  during  her 
natural  life  in  addition  to  her  jointure ;"  his  Hebts  being  previously  paid;  and 
to  his  two  younger  children  6000/.  each ;  and  appointed  three  persons,  *'  as 
trustees  of  inheritance  for  the  execution  thereof. '  Whether  any  interest  in, 
or  power  over,  the  real  estate  passes  to  the  trustees,  giuBre  ;  the  lord  chan- 
cellor, not  being  satisfied  with  a  certificate  of  the  court  of  common  pleas  in 
the  negative,  upon  a  case  directed,  sent  a  case  to  the  court  of  king's  bench ; 
tbere  being  only  one  instance  of  sending  tf  case  back  to  the  same  court  to  be 
reviewed.    Trent  v.  Manning,  10  Yes.  495. 

5.  Devise  of  freehold  and  copvholjd*  surrendered  to  the  use  of  the  will, 
to  trustees  and  the  survivor  and  his  heirs,  in  trust  to  pay  debts  and  legacies, 
ao  annuity  to  the  testator's  son,  and  for  other  purposes ;  then  on  the  mar- 
nige,  or  attaining  twenty-one,  of  his  grand-daughter,  to  convey  to  her  for 
life,  remainder  to  trustees,  ^c,  remainder  to  her  first  and  other  sons  in  tail 
male ;  remainder  to  her  daughters  in  tail  general ;  remainder  to  such  persons 
for  such  estates,  and  subject  to  such  charges  and  conditions  as  he  should,  by 
any  deed  or  instrument,  with  two  or  more  witnesses,,  appoint.  The  next 
<lay  bv  deed  poll,  wiUi  two  witnesses,  reciting  his  will,  and  that  he  had  re- 
serred  a  power  of  disposing  of  his  estate,  farther  he  directed  his  trustees, 
immediately  afler  the  death  of  his  grand-daughter  and  failure  of  her  issue,  to 
conrey  all  his  real  to  the  first  and  other  sons  of  his  son  in  tail  male,  then  to 
his  duighters  in  tail  general,  then  to*  the  ridit  heirs  of  the  survivor  of  his 
trustees,  his  heirs  and  assigns  for  ever.  No  conveyance  was  made«  The 
grand-daughter  died  without  issue;  then  the  son  died  without  issue,  leaving 
one  trustee  surviving.  Under  the  will  alone  the  trustees  have  a  mere  legal 
estate ;  and  all  the  equitable  interest  beyond  the  express  dispositions,  would 
result  to  the  son  as  heir ;  but  the  deed  was  considered  as  a  codicil  sufficiently 
oecuted  to  pass  copyhold,  but  not  freehold.  The  last  limitation  is  a  con- 
tingent remainder  to  the  heir  of  the  surviving  trustee ;  and  a  conveyance  was 
directed,  with  an  insertion  of  trustees  to  support  that  remainder  as  to  the 
copyhold ;  the  rents  and  profits  of  the  copyhold,  during  the  life  of  the  trus- 
tee^ and  all  the  freehold,  to  go  to  the  heir  of  the  testator.  Habergham  v. 
Vincent,  2  Yes.  204. 

46.  The  words  '^all  I  am  possessed  of.'' 

The  words  *^  all  I  am  possessed  of"  in  a  will  in  legal  construction  relate 
to  the  time  of  the  death,  not  of  the  execution  of  the  will,  unless  explained. 
5  Ves.  816. 

47.  The  words  **  all  I  am  worth." 

Testator  devised  in  these  terms,  ''  all  I  am  worth."  Real  as  well  as  per- 
sona] estate  shall  pass.    Huxtep  v.  Brooman,  1  B.  C.  C.  437. 

48.  T^e  words  **  all  my  real  property.'* 

Under  a  devise  of  "  all  my  real  property,"  copyhold  estate  passed  to  the 
defisee  and  his  heirs.     Nicholls  v.  Butcher,  18  Ves.  193. 

49.  The  words  **  all  my  freehold  lands." 

Devise  of  all  freehold  lands  would  include  lease  for  lives,  though  the  limit- 
ations are  inapplicable.    6  Ves.  642. 

SO.  The  words  "  my  estate." 

1.  The  word  ^'  estate"  in  a  wilH  unless  qualified,  paisses  both  real. and  per- 
Moal  estate.    Barnes  v.  Patch,  8  Ves.  604. 

2.  Under  the  general  word  **  estate"  in  a  will,  a  real  estate  will  pass,  unless 
restrained,  as  in  this  instance,  by  the  intention,  collected  from  the  whole  will. 
Woollam  T.  Kenworthy,  9  Ves.  137. 

3.  Tetftator  gave  to  his  executors  <<  all  his  goods,  estates,  bonds,  debts,  to 

bg 
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be  sold,"  &c.    The  word  **  estates"  will  pass  a  copyhold  which  was  surren- 
dered to  the  use  of  the  will.    Jongsma  v.  Jongsmay  1  Cox,  362« 

4.  General  expression  '*  my  estate"  in  a  will,  not  necessarily  extending  to 
dower.    2  Ves.  &  Beam.  225. 

51.  The  words  "  in  case  of  the  death." 

The  words  *^  in  case  of  the  death"  construed  to  refer  to  death  in  the  life 
of  the  tenant  for  life.  Bequest  of  personal  estate  being  in  trust,  to  pay  the 
interest  to  M.  the  testator's  widow  during  her  life,  and  on  her  death  **  to  pay 
and  divide  the  trust  monies  unto  and  equally  between  his  dauehtecs  H.  and 
A.,  for  their  own  use  and  benefit  absolutely,  and  in  case  of  the  death  of 
them  H.  and  A.,  or  either  of  them,  leaving  a  child  or  children  living,"  to 
apply  the  interest  for«the  maintenance  of  the  children  till  twenty-one,  then 
to  divide  the  trust-money  among  them,  expressing  that  the  testator's  inten- 
tion was,  that  the  children  of  his  daughters  should  be  entitled  to  the  same 
shares  to  which  their  mother  would  be  entitled  if  then  living,  with  an  ulti- 
mate trust  in  case  of  the  death  of  H.  and  A.,  without  leaving  issue  living  at 
their  respective  death,  or  of  all  their  children  dying  minors;  on  surviving 
the  tenant  for  life;  H.  and  A.  become  entitled  to  the  absolute  interest.  Gal- 
land  v.  Leonard,  Swanst.  162. 

52.  The  word  "  effects." 

The  word  "  effects"  in  a  will  equivalent  to  "  property"  or  "  worldly  sub- 
stance."   15  Ves.  507. 

53.  The  words  **  what  remains." 

« 

The  words  ^*  what  remains,"  at  the  -close  of  a  bequest  of  a  specific  fund, 
held  a  general  residuary  disposition;  the  full  sense  not  being  necessarily 
-confined;  comprising  therefore  personal  estate,  bequeathed  upon  a  contin- 
gency too  remote ;  not  being  to  take  place  until  thirty  years  after  the  testa- 
tor's death.     Crooke  v.  De  vandes,  11  Yes.  330. 

54.  The  words  "  rents  and  profits." 

The  words  '^  rents  and  profits"  extended  beyond  their  natural  meaning 
annual  profits,  to  mortgage  or  sale  when  necessary  to  effect  the  object,  raising 
a  gross  sum  ;  for  fin^s  on  renewal  therefore  as  well  as  portions ;  and  not  c:oii- 
trolled  by  tJie  apparent  general  intention  to  preserve  the  estate  entire. 
Allan  v.  Backhouse,  2  Ves.  &  Beam.  65» 

55.  The  word  "  share." 

Testator  gives  to  his  daughter  B.  a  leasehold,  held  under  the  corporation 
of  L.  for  three  lives,  and  twenty-one  years  after  the  death  of  the  survivor 
*'  for  all  his  estate  and  interest  therein."  He  gives  other  parts  of  his  pro- 
perty to  his  son,  and  two  other  daughters,  and  the  residue  of  his  estate  real 
and  personal  to  be  equally  divided  between  his  three  daughters  and  his  son ; 
with  a  proviso  that  in  case  of  the  death  of  any  without  leavine  issue  *'  the 
dying  child  or  children's  share  or  shares^"  should  go  over  to  and  be  divided 
among  the  survivors;  followed  by  a  clause  that  any  or  either  of  his  said 
children  who  should  dispute  his  will,  should  have  no  benefit  from  any  thing 
therein  contained,  but  the  share  or  shares  therein  before  elven  to  him,  her,  or 
them,  should  go  over  to  the  others.  B.  enters  on  the  leasehold  given  her 
by  the  will,  and,  after  the  expiration  of  the  three  lives,  but  during  the 
twenty-one  years,  which  commenced  on  the  death  of  the  survivor,  obtains  a 
renewal.  Sne  then  dies,  after  the  expiration  of  the  twenty-one  years  with- 
out issue,  having  by  her  will  given  the  premises  to  J.  J.  ''  for  all  her  estate 
and  interest  therein ;"  on  her  death,  S.,  the  only  surviving  child  of  the  tes- 
tator, enters  by  virtue  of  the  proviso  in  his  will.  J.  J.  brings  ejectment  and 
recovers  possession ;  and  afterwards  purchases  the  reversion  in  fee,  for  which 
the  option  is  given  him,  at>  tenant  of  the  premises,  by  the  corporation.    Held, 

I.  That 
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1.  That  the  proviso  in  the  will»  with  reference  to  the  subsequent  clause,  ex- 
tended to  all  the  interests  taken  by  the  children  under  the  will,  and  was  not 
confined  to  the  residue  only ;  the  meaning  of  the  word  shares  beine  ex- 
plained by  that  subsequent  clause.  2.  That  the  renewed  lease  was  purchased 
by  B.  as  trustee  of  the  term,  and  went  over  to  S.  upon  her  death  without 
isue.  d.  But  with  respect  to  the  reversion  in  fee,  it  was  further  held,  that 
J.  J.  was  a  purchaser  tnereof  for  his  own  benefit,  there  not  being  enough  in 
the  case  to  extend  to  it  the  principle  upon  which  the  renewed  lease  was  held 
to  be  taken  for  the  benefit  of  those  m  remainder*  Hardman  v.  Johnson, 
3  Mer*  348« 

5S.  The  word  "  surplus." 

Different  construction  of  the  word  ''  surplus"  from  t^iat  which  it  com- 
monly bears,  inferred  fron\  the  expression  of  the  will.     18  Ves.  ^6G. 

57.  Two  codicils,  whether  explanatory  the  one  of  the  other,  or 

duplicative. 

Two  codicils  nearly  the  same,  (though  with  a  legacy  in  the  on^  not  in  the 
other,)  held  to  be  explanatory,  not  duplicative.  Mogridge  v.  Thackwell, 
SB.C.C.517. 

58.  Other  cases.  > 

1.  Residue  bequeathed  to  relations,  in  the  proportion  the  testator  had 
gifen  the  other  part  of  his  fortune.  Pecuniary  legatees  only  are  entitled ; 
not  a  devisee  of  real  estate.    Maitland  v.  Adair,  3  Ves.  23 1. 

2.  The  rule  of  distribution  oer  capita  applied  to  a  bequest  to  a  brother, 
sod  the  children  of  a  deceasea  brother ;  though  under  the  statute  they  would 
have  Uk&kper  stirpes.  10  Ves.  176. 

3.  A  right  of  pre-emption  given  by  will,  whether  at  a  price  expressed  or 
to  be  fixed  by  the  trustees,  will  be  executed ;  the  construction  in  the  latter 
case  being  a  reasonable  price  to  be  ascertained  by  reference  to  the  master. 
Bat  to  pass  such  right  to  the  heir  or  devisee  the  intention  to  accept  the  offer 
most  appear  by  some  act,  or  at  least  by  will.  In  this  case,  the  will  direct- 
ing, that  A.9  or  whoever  shall  after  the  testator's  decease  be  entitled  to  estates 
in  settlement,  may  have  the  refusal,  A.  having  died  without  shewing  such 
intentioD,  and  a  tenant  for  life  of  part  of  the  settled  estates,  not  by  the  set- 
tlement but  under  a  recovery  by  A.  not  answering  the  description,  it  was 
held,  that  the  right  did  not  then  exist  in  any  one.  The  Earl  of  Radnor  v. 
Shafto,  11  ye8.448. 

4.  Direction  to  settle  construed  with  reference  to  a  preceding  power  of 
tale.    2  Ves.  Sc  Beam.  78. 

5.  QiiaUBu»tion  restrained  to  the  last  antecedent.    2  Ves.  &  Beam.  192. 

6.  C<mstruction  of  a  devise,  as  applying  to  the  body  of  the  estate,  or 
merely  a  reversion,  from  the  combination  of  it  with  other  estates,  the  gene- 
lal  inaptitude  of  the  limitations,  &c.    2  Ves.  &  Beam.  192. 

7.  Words  importing  contingency  applied  to  an  inevitable  event,  construed 
to  refer  to  the  occurrence  of  the  event  under  particular  circumstances.  Gal- 
laad  ▼•  Leonard,  Swanst.  IG^. 

8.  Testator  having  by  his  will  made  his  daughter  tenant  for  life  of  his 
general  real  estates,  and  of  lands  to  be  purcluksed,  both  with  his  personal 
estate,  and  with  the  profits  arising  from  sale  of  timber,  devises  his  collieries, 
^c  upon  trust  to  dispose  and  convey  the  same,  in  such  manner  as  she,  whe- 
ther sole  or  coverty  should  direct  or  appoint ;  and  in  default  of  appointment, 
to  spplj  the  money  produced  by  the  collieries,  after  paying  the  expences, 
to  the  same  uses  as  the  residue  of  his  personal  estate.  The  testator  then, 
jfier  declaring,  that  though  his  meaning  was  to  give  his  daughter  the  absotnte 
disposal  oi  the  said  collieries,  &c.  to  prevent  the  expense  and  trouble  .that 
most  attend  the  management  of  affairs  of  such  a  nature,  under  the  direction 
jf  the  cotirt  of  chancery,  requested  her  to  direct  the  money  arising  there- 
from 
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from  to  be  applied  in  such  manner  as  he  had  directed  the  same,  in  default  of 
appointment ;  held,  that  from  the  general  frame  and  intent  of  the  will,  the 
daughter  had  not  the  absolute  disposal  of  this  property,  but  that  her  interest 
was  confined  to  a  disposition  by  sale.    Earl  of  Bute  v.  Stuart,  2  Eden,  87. ; 

1  Toml.  476. 

9.  Testator  possessed  of  freehold  and  copyhold  not  surrendered,  of  which 
latter  his  mansion-house  was  part,  after  certain  legacies,  devises  all  his 
real  and  personal  estate  to  his  wife  for  life;  remainder  to  his  heir  at  law. 
Held,  from  an  expression  in  his  will  of  "  if  she  should  think  proper  to  re- 
side at  his  mansion-house,"  that  the  testator  intended  to  devise  his  copyhold, 
and  that  the  heir  therefore  ought  to  be  put  to  his  election.    Unett  v.  Wilkes, 

2  Eden,  187. ;  Amb.  430. 

10.  A.  devised  his  estate  in  strict  settlement,  and  orders  other  estates  to 
be  sold  and  converted  into  personalty,  and  the  produce,  with  the  residue  of 
bis  personalty,  to  be  laid  out  in  lands  in  A.,  contiguous  and  convenient  to 
his  estate  in  A. ;  and  by  strong  expressions  (though  without  direct  words) 
shewed  he  intended  it  to  be  to  the  same  uses,  it  was  decreed  so  to  be. 
Browne  v.  De  Laet,  4  B.  C.  C.  527. 

11.  Testator  devised  his  estates  to  trustees  **  upon  trust,  as  counsel  should 
advise,  to  convey,  settle,  and  assure  the  said  premises,  to  or  for  the  use  of, 
or  in  trust  for  his  daughter  I.,  for  her  life,  and  after  her  death  then  on  the 
heirs  of  his  body,"  &c.     The  court  directed  the  estates  to  be  settled  upon  I. 

•  for  her  life,  with  remainder  to  her  first  and  other  sons  in  tail  general,  with 
remainder  to  her  daughters  in  tail  general,  &c.  The  limitation  beisg  to 
both  sons  and  daughters  in  tail  general,  there  is  no  necessity  for  a  subse- 
quent limitation  to  I.  and  the  heirs  of  her  body.   Bastard  v.  Proby,  2  Cox,  6. 

12.  A.  by  will  devised  all  his  lands,  &c.  in  L»  to  his  wife  B.  and  her  heirs, 
provided  she  paid  all  his  debts  and  raised  a  sum  of  4000/.  for  the  porticm 
of  his  daughter.     On  the  marriaee  of  C,  the  eldest  son  of  A.  and  b.,  the 

'  family  estates  in  Y.  and  part  of  the  lands  in  L«  were  (with  the  concurrence 
of  B.)  settled  on  C.  for  life,  remainder  .to  D.  (tlie  intended  wife)  for  her 
jointure,  remainder  to  the  first  and  other  sons  of  the  marriage,  in  tail  male, 
with  remainders  over,  with  a  proviso  that  if  C.  at  any  time  cScer  the  birth  of 
a  son  should  be  minded  to  alter  the  uses  of  the  premises  thereby  limited  to 
the  eldest  son,  so  as  to  reduce  such  son  to  be  tenant  for  lifcy  with  remainder 
to  trustees  to  preserve,  &c.  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  signified  such  intention  by  deed  or  will  as  therein  mentioned,  then 
the  estate  before  limited  to  such  eldest  son  and  the  heirs  male  of  his  body, 
bfaouid  thenceforth  oease^  and  in  lieu  thereof  the  said  indenture  of  settlement 

.  should  be  and  enure  to  such  son  for  li/e,  with  remainder  to  trustees,  &c. 
And  as  to  the  other  part  of  the  said  devised  estate  in  L.,  it  was  to  remain 
to  B.  in  fee,  subject  to  the  debts  and  legacies  of  A.,  with  a  proviso,  that  if 
the  same  should  not  be  sufficient  to  answer  such  debts  and  legacies,  and  also 
a  further  sum  of  2000/.  to  be  charged  thereon,  then  B.  shouJd  be  at  liberty 
to  raise  the  deficiency  out  of  the  premises  so  settled  to  the  uses  of  the 
marriage.  B.  by  her  will  gave  all  het  real  and  personal  estate  to  C.  his  heirs, 
executors,  &c.  diargeable  with  the  debts  and  legacies  of  A.,  and  then  fol- 
lowed this  clause :  **  As  it  is  my  earnest  request  to  my  son  C,  that  on  failure 
of  issue  of  his  body,  he  will  sometime  in  his  lifetime  settle  the  said  pre- 
mises, or  so  much  as  he  shall  stand  seized  of  at  the  time  of  his  decease,  in 
such  manner  as  that  on  failure  of  issue  of  his  body,  the  same  may  crome  to 
my  daughter,  and  the  heirs  of  her  body,"  &c.  C.  made  his  will,  and  **  as 
to  his  real  estate  in  Y.  and  L.  which  were  unsettled  at  his  marriage^  and  were 
then  absolutely  in  his  power ;"  he  devised  the  same  to  D.  for  a  term  of  four« 
teen  years,  in  trust  to  raise  portions  for  his  younger  children,  and  to  pay  his 
debts,  &c, ;  and  when  such  portions,  &c.  should  be  raised,  the  same  term  was 
to  cease,  and  from  and  after  the  expiration  of  the  said  term,  he  gave  the 
buld  lands,  &c*  to  trustees  until  his  son  E.  had  a  son  of  the  age  of  twenty- 
one 
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one  yean,  to  whom  they  should  deliver  up  the  possession  of  all  his  real 
estate  comprised  in  the  said  term*  with  the  arrears  that  should  have  accrued 
before  that  time,  with  a  proviso,  that  £.  should  entail  all  the  said  estates 
OD  such  of  his  brothers  (if  tie  should  have  no  son  who  should  attain  twenty- 
ooe  years)  who  should  come  next  to  the  title ;  and  hie  directed  that  his  said 
estate  should  not  be  put  in  the  power  of  his  son  £.,  but  be  preserved  for  the 
use  of  the  eldest  ana  other  sons  of  £•  in  tail  maJe,  and  then  to  tlie  use  of 
his  (tbe  testator's)  son  H*  in  like  manner.  He  then  recited  tlie  power 
reserved  to  him  by  the  marriage  settlement,  and  in  pursuance  thereof  he 
appointed  his  son  £•  **  to  be  only  tenant  for  life  of  the  said  premises,  with 
remamder  to  his  heirs  male." —  1.  The  lands  deviged  by  the  will  of  B.  are  to 
be  considered  as  lands  **  unsettled  at  the  marriage  of  C."  2.  The  words  of 
request  in  the  will  of  B.  are  not  imperative  on  C.  3.  Qjucere,  whether  the 
pover  in  the  marriaffe  settlement  of  C.  of  appointing  new  uses,  is  legal. 
4.  QjKuerej  whether  the  power  were  in  itself  legal  or  not,  it  is  not  well  exe- 
'  coted  by  the  will  of  C*  5*  The  surplus  of  the  rents  and  profits  during  the 
term  of  fourteen  years,  and  until  C.  had  a  son  who  attained  twenty*one  years, 
is  ondispoeed  oi  by  the  will,  and  goes  to  the  heir  at  law.  Bland  v.  Bland, 
S  Cox,  949. 

IS.  Devise  of  lands  to  be  sold  in  aid  oi  personal,  f '  and  after  death  of  my 
wife  the  estates  not  sold,  and  the  personal  not  applied,  to  be  subject  as  after- 
ioeotioned;  the  rents  and  produce  to.be  carried  on  in  accumulation  of  three 
per  cents,  as  aforesaid,  during  her  life,  and  also  for  five  years  after  her  death, 
and  to  be  laid  out  in  land ;  then  if  my  son  M.  shall  be  living,  and  any  lawful 
issue  of  his  body,  and  if  my  son  6.  shall  be  living,  and  lawful  issue  of  his 
body,  to  them  ror  life  as  tenants  in  common,  then  to  their  issue  in  moieties ; 
if  only  issue  of  one,  to  that  issue  j  if  but  one,  to  that  one,"  with  power  of 
aetdement;  **  my  wife  to  receive  such  provision  as' aforesaid  neat  and  clear, 
and  the  residue  only  to  be  subject  to  the  devise  over,  to  take  place  after  her 
death ;  and  if  both  my  said  sons  shall  be  dead  without  issue,"  then  to  liis 
daughter  for  life :  after  her  death  to  her  son,  his  heirs,  &c. ;  and  if  she 
thoold  have  any  other  issue  to  them,  their  heirs,  &c.  on  failure  of  issue  of 
bis  sons  and  grandson :  the  devise  over  is  attached  to  the  single  event  of 
both  SOBS  being  dead  without  issue  at  the  death  of  the  wife,  or  ^ve  years 
after  at  most;  and  one  son  being  alive  at  that  time,  though  without  issue,  it 
never  took,  effect ;  but  the  son  is  not  entitled  to  the  estate  absolutely,  on  ac- 
count of  the  contingent  interest  in  his  issue.    Graves  v.  Bainbrigge^  1  Ves. 
562.  %  . 

14.  Devise,  subject  to  a  term  of  1000  years,  to  A.  in  strict  settlement ; 
remainder  to  B.  in  strict  settlement ;  and  after  other  limitations  in  tail,  re-' 
nainder  upon  trust  to  be  sold ;  the  trust  of  the  term  was  to  raise  4000/.,  to 
be  appliea  first  to  debts,  legacies,  &c. ;  the  rents,  profits,  and  emoluments 
arising,  growing,  or  received  from  the  real  and  personal,  to  be  applied  to 
debts  and  l^acies,  and  afterwards  to  be  an  aggregate  fund,  and  attend  the 
inheritance ;  the  interest  of  the  4000/.  to  be  paid  out  of  the  rents  and  profits 
of  the  estates  in  the  term;  the  rents  and  profits  to  accumulate  till  one  of 
tbe  devisees  should  attain  twenty-one,  then  to  be  paid  to  hhn ;  by  codicil, 
the  testator  reciting  the  trust  to  sell  bequeathed  part  of  the  produce,  and 
give  all  the  residue,  and  all  the  residue  of  his  personaJ,  not  disposed  of  by 
his  will,  to  his  legatees ;  the  residue  of  the  money  raised  under  the  term, 
snd  of  the  persons,  is  to  attend  the  inheritance ;  and  the  interest  is  payable 
to  the  tenant  for  life,  the  principal  to  the  first  tenant  b  tail.  Sheldon  v. 
Barnes,  2  Ves.  444. 

15.  Testator  devised  all  his  manors,  messuages,  lands,  tenements,  tithes, 
and  hereditaments,  and  all  his  real  estate  whatsover,  <*  except  what  is  herein- 
after mentioned  and  devised/'  to  the  use  of  ail  his  children  successively  in 
strict  settlement ;  and  gave  two  of  them  annuities,  which  he  charged  upon 
a  rectory  held  by  him  under  a  lease  for  lives,  which  he  directed  to  be 

renewed 
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renenred  if  those  two  children,  or  either^  should  be  liying  at  his  death,  and 
that  their  lives,  or  that  of  the  sunriTor,  should  be  inserted  in  the  new  lease, 
and  the  fine  paid  out  of  his  personal.  He  gave  part  of  his  personal  speci- 
fically, and  directed  the  residue  to  be  laid  out  in  land,  to  be  settled  to  the 
same  uses  as  his  real ;  but  afterwards,  by  a  testamentary  paper  unattested, 
he  disposed  of  his  personal  otherwise;  the  heir  contracted  to  sell  the 
lease  of  the  rectory ;  and  upon  a  case  directed  to  the  court  of  king's  bench, 
on  his  bill  for  specific  performance,  the  certificate  was,  that  the  lease  did 
not  pass  by  the  will,  but  devolved  on  the  heir  as  special  occupant ;  but  the 
lord  chancellor  considered  that  title  too  doubtful  to  be  forced  on  a  pur- 
chaser.    Sheffield  v.  Lord  Mulgrave,  2  Ves.  596. 

16.  Testator  gave  his  wife  real  and  personal  estate  in  bar,  full  satisfaction, 
and  recompence  of  all  dower  or  thirds,  which  she  can  have  or  claim  in,  out 
of,  or  to  all  or  any  part  of  his  real  and  personal  estate,  or  either  of  them ;  he 
gave  the  residue  to  four  persons ;  and  afterwards,  by  a  codicil,  he  directed 
them  to  dispose  thereof  in  charities ;  part  of  the  residue  being  invested  in 
real  securities,  goes  according  to  the  statute  as  undisposed  of;  and  the 
widow  is  not  barred.    Pickering  v.  Lord  Stamford,  S  Ves.  SS2.  4d2. 

17.  Testator  gave  real  and  personal  estate  to  one  daughter,  in  satisfaction 
of  her  child's  part  of  whatsoever  more  she  might  have  expected  from  him  or 
out  of  his  personal  estate :  he  also  gave  a  provision  to  his  wife  in  full  of  her 
dower,  thirds,  or  other  claim  at  law  or  in  equity,  or  by  any  local  custom, 
to  any  other  part  of  his  real  or  personal  estate ;  the  residue  to  his  other 
daughter ;  upon  her  death  in  his  life,  he  by  codicil  gave  it  according  to  the 
appointment  of  h|s  wife :  the  power  not  being  duly  executed^  the  residue 
goes  according  to  the  statute  as  undisposed  of;  and'the  widow  and  daughter 
are  not  barred.    Sjrmpson  v.  Hornsby,  3  Ves.  335. 

18.  Testator  gave  certain  leasehold  houses  in  trust  for  A.  absolutely  for 
her  separate  use,  and  other  leasehold  houses  in  trust  for  B.  for  her  separate 
use  for  life ;  and  aflter  her  decease  for  her  children ;  if  none,  to  fall  into  the 
residue;  and  he  gave  the  residue  in  trust  for  A.  and  B*  to  be  divided 
between  them  share  and  share  alike,  and  to  be  paid  and  applied  in  like 
manner  for  their  use  and  benefit,  as  the  rents  and  profits  of  the  leasehold 
premises  hereinbefore  settled  upon  them ;  and  their  receipts  to  be  a  auffi- 
cient  discharge.  The  reference  in  the  residuary  clause  is,  not  to  the  in- 
terests of  A.  and  B.  in  the  houses,  but  to  the  provision,  that  they  shall  take 
for  their  separate  use ;  therefore  they  take  the  residue  absolutely.  Shanley 
v.  Baker,  4  Ves.  732. 

19.  Devise  of  real  estate  with  the  residue  of  the  personal  estate  upon 
long  limitations  in  strict  settlement,  including  persons  unborn ;  a  subsequent 
direction,  that  none  of  the  devisees  shall  take  or  come  into  possession  before 
the  age  of  twenty-five,  was  held  confined  to  the  actual  possession,  and  not 
to  operate  by  way  of  revocation ;  and  therefore  upon  the  death  of  the  first 
tenant  for  lire  under  twenty-five  the  accumulation  belonged  to  his  personal 
representative.    Montgomerie  v.  Woodley,  5  Ves.  522. 

20.  Devise  upon  several  limitations  for  life  and  in  strict  settlementf;  with 
a  direction,  that  incumbrances  shall  remain  charged  upon  the  estates  respec- 
tively, until  discharged  by  the  several  tenants  for  life,  to  whom  they  are 
respectively  limited.  All  the  rents  and  profits  during  the  estates  for  life 
are  to  be  applied  to  the  incumbrances,  principal  as  well  as  interest.  Milnes 
V.  Slater,  8  Ves.  295. 

21.  Devise  to  A.  an  infant  for  life  and  his  first  and  other  sons  in  strict 
settlement ;  with  remainders  for  similar  estates.  The  will  farther  directed 
"  during  the  minority  of  the  A.  family,'*  an  accumulation  of  the  rents  to  be 
laid  out  in  a  purchase,  *^  until  the  minor  arrives  at  the  full  age  of  twen^-five 
years/'  and  then  "  the  heir  to  take  full  possession  of  this  estate."  A.  being 
ri'siduary  legatee,  is  entitled  absolutely  to  the  accumulation.  Bingley  v. 
Hroadhead,  8  Ves.  415. 

22,  Trust 
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22.  Trust  by  will  as  to  a  moiety  of  the  share  of  the  testator's  married 
daughter  A.  for  her  separate  use,  to  the  end,  that  it  may  not  be  subject  to 
the  controul  of  B.  her  husband,  or  any  other  husband ;  remainder  to  her 
hosbaod  B.  for  life ;  remainder  for  all  the  children  of  A. ;  and  in  case  there 
shsll  not  be  any  children  of  A.,  or  all  shall  die  before  twenty -one,  for  the 
sanivor  of  B.  and  A.,  his  wife,  his  or  her  executors,*  &c. ;  and  as  to  a 
moiety  of  each  of  the  shares  of  each  of  his  two  unmarried  daughters, 
"  apon  the  like  trusts  and  under  the  like  restrictions"  as  described  con- 
cerning tlje  share  of  A.,  '*  so  and  in  such  manner  as  that  the  same  may  be 
secured  for  the  benefit  of  his  said  daughters  and  their  children,  and  not  be 
subject  or  liable  to  the  controul  of  any  husband  they  may  happen  to  marry.'* 
One  of  the  unmarried  daughters  having  married  and  died  without  issue,  her 
husband  surviving  not  entitled  to  any  interest  in  the  moiety,  the  subject  of 
the  trust  created  by  the  will.    Judd  v.  Wyatt,  1 1  Yes.  483. 

2S.  Devise,  in  default  of  issue  male  of  A.  to  the  first  daughter  living  at 
the  death  of  the  testator,  who  should  attain  twenty*five,  for  life, -with  re- 
ouinder  to  her  first  and  other  sons  in  tail  male ;  remainders  over ;  subject  to  a 
trust  for  debts  and  accumulation  of  the  surplus  rents  and  profits,  until  a  son  or 
daughter  should  first  come  to  the  actual  possession  of  the  estates  or  receipt 
of  the  rents :  after  that  period  such  persons  to  take  the  surplus  rents ;  and 
the  surplus  of  the  accumulation,  afler  parent  of  the  debts,  to  be  paid  to 
such  person  or  persons,  who  by  the  limitation  should  first  come  to  the  actual 
pooesnon  of  the  estates,  or  receipt  of  the  rents  and  profits*  A  daughter 
ufing  at  the  death  of  the  testator,  and  having  attained  twenty-five,  entitled 
to  possession  of  the  estate  and  to  the  accumulated  fund.  Barker  v.  Barker, 
12  Ves.  409. 

24.  Construction  of  a  will,  giving  the  real  and  personal  estate  to  the  tes- 
tator's son,  his  heirs,  executors,  &c.  when  he  shall  attain  twenty-one,  or 
fflsrry  before  that  agci  with  consent,  in  case  of  his  marriage  under  that  age, 
widioat  consent,  the  real  estate  to  be  conveyed  to  him  and  his  children  in 
strict  settlement;  remainder  to  the  daughters;  and  a  subsequent  limitation 
of  the  personal  estate  to  the  daughters,  in  case  the  son  should  not  attain 
twenty-one,  or  marry  before  that  age  with  consent ;  that  the  son  having 
married  under  twenty-one  without  consent,  attaining  that  age  became  abso- 
lutely entitled  to  the  personal  estate.    Austen  v.  Hdsey,  13  Ves.  125. 

25.  Devise  to  the  devisor's  sister  A.,  then  unmarried,  for  life;  with 
remainders  to  her  first  and  other  sons  in  tail  male ;  to  her  daughters  in  tail, 
as  tenants  in  common ;  to  his  sister  B.  then  married,  for  life,  and  to  her 
first  and  other  sons  in  tail :  remainder  to  the  first  and  nearest  of  his  kindred 
being  male  and  of  his  name  and  blood,  that  shall  be  living  at  the  deter- 
mination of'  the  estates  before  devised,  and  to  the  heirs  of  his  body.  A 
person  claiming  under  the  last  limitation  must  be  of  the  name  as  well  as 
the  blood ;  and  the  qualification  as  to  the  name  is  not  satisfied  by  having  the 
name,  taken  by  the  king's  licence,  previous  to  the  determination  of  the  pre- 
ceding estates.    Leigh  v.  Leigh,  15  Ves.  92. 

26.  Devise  in  strict  settlement,  with  power  to  the  tenants  for  life  to.  join- 
ture, on  condition  that  two-thirds  of  the  portion  should  upon  such  marriage 

^  be  settled :  one-third  upon  the  eldest  son  of  the  marriage  and  one-third 
upon  the  younger  children.  Upon  the  intentron,  that  the  settlement  should 
be  conformable  to  the  limitations  of  the  real  estate,  a  trust  for  the  father  for 
Hfe  was  established ;  and  the  interest  to  the  eldest  son  was  not  to  be  devested 
except  by  his  death  under  twenty-one  without  issue  male.  Burrell  v. 
Crutchley,  15  Ves.  644. 

27-  Proviso,  that  if  any  of  the  tenants  for  life  in  devise  and  executory 
trust  to  oonvey  in  strict  settlement  shall  become  possessed  of  the  family 
estate,  the  devise  or  limitation  directed  shall  thereupon  ceose  and  become 
void,  or  not  take  effect,  and  the  persons  next  in  remainder  under  the  said 
or  directions  shall  thereupon  become  entitled  to  the  possession. 

The 
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The  first  tenant  in  tail  entitled  under  the  proviso,  notwithstanding  the 
descent  of  the  other  estate  upon  his  father,  the  first  devisee  for  life.  Stanley 
V.  Stanley,  16  Ves.  491. 

28.  Devise  in  remainder  to  ^*  the  said  T.  B.  for  life,"  and  afVer  his  deceaie 
to  ''  the  said  T.  B.  son  of  my  nephew  S."  and  his  heirs*  A  nephew  of  the 
same  name  "  T.  B."  not  being  before  mentioned*  and  in  every  other  instance, 
the  devisee  being  pointed  out  by  reference  and  particular  description  of  the 
degree  o£  relationship,  the  great  nephew  held  to  be  intended  in  both  limit- 
ations.    Chambers  v.  Brailsford,  18  Ves.  368. 

29.  G.  C.  by  articles  settling  in  strict  settlement  real  estate,  then  subject 
to  a  mortgage  of  15001,  (which  had  been  borrowed  to  pay  fines  of  certain 
leasehold  interests),  and  subject  also  to  other  incumbrances,  covenanted  to 
exonerate  the  real  estate  from  the  1500/.,  and  to  charge  it  on  the  leasehold. 
Afterwards,  G.  C.  by  will  reciting  the  articles,  devised  the  leasehold  to  hi» 
eldest  son  **  in  order  to  exonerate  his  said  real  estates  from  the  said  sum  of 
1500/.,  and  to  enable  his  said  son  to  nay  the  same,  and  other  debts  and  in- 
cumbrances affecting  the  same  :*'  and  the  will  proceeded ;  *'  and  I  do  hereby 
charge  and  incumber  the  said  leasehold  interest  so  bequeathed  with  the 
payment  of  the  said  sum  of  1500/."  The  testator  also  by  his  will  confirm- 
ed the  articles,  with  the  exception  of  certain  directions  therein  made  as  to 
the  rents  and  profits  of  the  settled  lands*  which  he  thereby  limited  in  a  man- 
ner different  from  the  articles.  Held,  Ist.  that  the  words  "  in  order  to 
exonerate,"  &c.,  and  **  to  enable/'  amounted  to  a  direction ;  and  that  the 
devisee  was  a  trustee  to  pay  out  of  the  leasehold  not  only  the  1500/.  but 
all  other  debts  and  incumbrances  affecting  the  real.  Sd.  That  G.  C.  by 
charging  such  debts  and  incumbrances  on  the  leasehold,  meant  to  purchase 
the  power  of  disposing  of  the  rents  and  profits  of  the  settled  estate,  as  he 
did  by  his  will,  differently  from  the  provisions  in  the  articles.  3d.  The  testa- 
tor's eldest  son,  who  was  tenant  in  tail  of  the  settled  estates,  not  having  applied 
the  leasehold  property  in  exoneration  thereof,  in  pursuance  of  the  will,  and 
having  died  without  suffering  a  recovery ;  held,  tnat  the  remainder«-man  ia 
tail  had  a  right  to  compel  Uie  exoneration  of  the  settled  estate  out  of  the 
leasehold.    Gary  v.  Gary,  2  Sch.  &  Lef.  17S. 

SO.  A.  being  possessed  of  a  copyhold  estate  at  F.,  subject  to  a  life-estate 
of  B;  and  also  subject  to  a  mortgage,  devised  his  freehold  and  copyhold 
estates  to  trustees  for  his  two  daughters,  in  equal  moieties  as  tenants  in 
common ;  and  then  provided,  that  in  case  tlie  mortgagee  of  the  estate  at  F. 
wduld  not  wait  and  take  his  principal  and  interest  out  of  the  rents  and  pro- 
fits of  that  estate,  after  the  aeath  of  B.,  then  his  trustees  should  have  power 
to  sell  the  estate  after  the  death  of  B. ;  he  then  directed,  that  the  money 
arising  from  the  sale  should  be  first  applied  to  the  discharge  of  tlie  mort- 
gage and  his  other  ^ebts,  and  the  residue  equally  divided  between   his 
daughters.    By  subsequent  codicils,  he  directed  the  residue  of  his  personal 
estate,  together  with  the  noney  arising  from  the  sale  of  the  estate  at  F.,  to 
be  equally  divided  between  his  daughters.    This  does  not  constitute  a  fixed 
^ust  to  be  executed  on  the  death  of  the  tenant  for  life ;  but  only  ^ves  a 
pdwer  to  the  trustees  to  sell,  on  the  mortgagee  refusing  to  wait  for  his 
money.    Bowman  v.  Matthews,  Forrest,  16S. 

31.  Testator  directs  *'  that  A.  be  appointed  receiver  of  his  real  and  per- 
sonal estate,^  and  dies  seised  of  no  real  estate,  except  an  estate  in  the  West 
Indies,  having  by  his  will  directed  a  sum  of  money  to  be  invested  in  the  pur- 
chase of  lands  in  England.  A.  appointed  manager  of  the  West  India  estate, 
upon  entering  into  a  personal  recognizance  to  account  for  the  produce. 
Hibbert  v.  Hibbert,  3  Mer.  681. 

32.  A  testator  entitled  by  leases  of  unequal  duration  to  iron  mines  and 
works,  by  will  gave  a  pecuniary  legacv  to  B.,  '*  as  a  capital  for  him,  to  be- 
come a  partner  wjth  my  executor  ot  one-fourth  share  in  the  trade  of  all 
those  works  as  long  as  the  lease  endures ;"  a^d  gave  all  the  residue  of  liis 

real 
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real  and  personal  estates  to  H.  and  his  wife»  and  appointed  H.  executor. 
By  a  codicil  he  ^re  to  C. ''  three-eighths  of  the  concerns  at  thi^  iron  work^ 
and  of  the  premises  at  C»y  so  the  partnership  will  stand  at  my  demise ;  C. 
three-eighths,  H.  three-eighths,  B.  two-eighths."  Held,  that  by  the  codicil, 
tfaree-eiffhths  of  the  mines,  &c.  became  vested  in  H.  solely,  and  were  tidcen 
out  of  the  operation  of  the  general  devise  in  the  will  to  H*  and  his  wife. 
Cmwahay,  v.  Maule,  1  W.  C.  C.  181. 

XL  Coiusmicttott — togat  toortu}  txtatt  an  tsitatr  in  fo  tAvwfit* 

1.  Words  showing  an  intention  to  give  the  whole  interest. 

I.  Estate  given  to  such  uses  as  A.  shall  appoint,  is  a  fee.    3  Ves.  470. 

%  Devise  of  the  residue  of  the  testator's  real  and  personal  estate,  to  his 
executors  in  trust,  for  A.  till  he  should  attain  twen^-one,  and  then  that  the 
triMt  should  cease.  Held,  to  give  the  whole  beneficial  estate  to  A.  Peat 
T.  Powell,  1  Eden,  479. ;  Amb.  Sd6. 

S.  CoDstruction  of  a  will  passing  a  fee  without  words  of  limit^on.  Chorl- 
too  V.  Taylor,  3  Ves.  &  Beam.  16a 

2.  Words  of  reference. 

1.  Devise  of  testator's  estate  at  A.  to  his  eldest  son  and  his  heirs,  and  in 
defiuilt  of  such,  to  the  heirs  of  his  other  children ;  his  estate  at  B.  to  the 
liittbands  of  his  two  daughters  in  like  manner. — The  former  is  an  estate  ^ 
tail,  the  latter  a  joint  estate  in  fee.     Pickering  v.  Towers,  1  Eden,  143. ; 
Amb.  363. 

2.  Testator  devised  real  estate  to  A.  in  tail  male,  remainder  over,  and 
gave  a  sum  of  money  in  trust,  to  be  laid  out  in  land,  to  be  settled  to  the 
lame  uses ;  by  codicil  he  devised  the  same  real  estate  to  B.  and  his  heirs, 
and  gave  every  thing  Ke  had  given  by  his  will  to  A.  in  as  ample  a  manner 
tofi.;  B.  is  tenant  in  fee  of  the  real  estate,  and  is  entitled  to  have  the 
money  paid  to  him.    Younge  v.  Combe,  4  Ves.  101. 

3.  A  devise  with  a  limitation  over. 

A  mortgi^gee  in  fee  devised  to  A.,  B.,  and  C, ''  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor."  The  iniant  heir  of  the  testator  was  directed 
to  join  in  reconveying  to  the  mortgagor,  as  having  the  fee  in  him  during  the 
joint  lives  of  the  devisees.    Harrison's  case,  3  Anst.  836. 

4.  The  word  «  estate." 

1.  Effect  of  the  word  **  estate"  in  a  will,  as  importing  the  absolute  pro- 
perty.   18  Ves.  195. 

2.  As  to  the  effect  of  a  description  of  lands,  as  in  the  occupation  of  a  par- 
ticalar  tenant,  to  restram  the  legal  effect  of  the  word  <'  estate''  in  a  devise 
to  pass  Che  fee,  fuare.    3  Ves.  k  Beam.  160. 

5.  The  w<Mrds  '*  remainder  and  reversion.'* 

1.  Devise  of  ail  my  estate  at  C.  H.  to  A.  for  life,  remainder  to  B.  and  C, 
ti  a  devise  in  fee  to  B.  and  C.    Price  v.  Gibson,  2  Eden,  115. 

2.  Devise  to  A*  for  life,  remainder  to  her  sons  in  tail,  remainder  to  her 
daughters,  as  tenants  in  common :  the  question,  whether  the  daughters  took 
estates  for  h'fe  only,  or  of  inheritance,  agitated  but  not  determined.  Tweedal^ 
V.  Coventry,  1  B.C.  C.  240. 

€.  The  words  **  heir  male"  may  be  tak^  as  nomen  cdllectivum. 

In  a  will  the  words  "  heir  male,"  may  be  nomen  coUecthum  to  effectuate 
the  general  intention  to  include  all  the  issue.    4  Ves.  794. 

7.  Another  case. 

Devise  and  bequest  of  real  and  personal  estate  in  trust  to  pay  the  rents, 

dividends^  &c.  to  the  separate  use  of  a  married  woman  for  life ;  and  after 

Vol.  Vm.  F  f  her 
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her  decease  to  convey,  Ac.  according  to  her  appointment ;  with  a  limitation 
over,  in  case  of  her  death  in  the  lifb  of  the  testatrix,  or  in  default  of  appoint- 
ment. Absolute  property ;  notwithstanding  the  indication  of  an  intention 
that  the  estate  should  remain  in  the  trustee  for  her  life,  with  powers,  incon- 
sistent in  a  great  degree  with  the  supposition  of  her  haring,  or  being  able  to 
acquirci  the  Bbsolute  interest.    Barrord  v.  Street,  16  Ves.  135.  , 

8.  What  words  pass  the  whole  interest  in  a  chatteL 

1.  Where  the  use  and  the  pr<^erty  can  have  no  separate  existence,  the 
old  rule  must  prevail ;  viz.  that  a  gift  for  life  carries  the  absolute  interest. 
In  this  case  where  the  gift  was  of  a  leasehold  farm,  and  the  stock  and  croo 
thereon,  an  inquiry  was  directed,  to^  ascertain  of  w^  the  stock  cootislea. 
Randall  v.  Russell,  3  Mer.  195. 

3.  TesUtor  by  his  will,  devises  his  real  estates  to  A.  for  life,  without  in- 
ptachmenty  &c.  with  remainder  to  trustees  to  preserve,  ^cc  with  remainder 
to  the  heirs  of  the  body  of  A.  By  codicil  reciting  the  after-purchase  of  a 
leasehold  estate,  he  devises  the  same  to  the  trustees  named  in  nis  will,  "  for 
such  estate  and  estates  and  in  such  manner  and  form**  as  his  real  estalea 
were  given  in  his  will.  A.  taking  an  estate  tail  in  the  real  estates  under  the 
will,  held  entitled  to  the  absolute  interest  in  the  leasehold  bequeathed  by 
the  codicil.    Brouncker  v.  Bagot,  1  Mer.  271« 

3.  Testator  gives  leaseholds  for  lives  and  years,  in  the  sam^e  manner  as  he 
had  already  devised  his  last-ftientioned  freeholds,  the  legal  estate  being  in 
the  trustees.  Held,  all  the  nine  took  in  equal  riiares  absolute  interesu  in 
the  leasehold  for  years,  and  estates  in  the  nature  of  estates  tail,  in  the  lease- 
holds for  lives,  and  that  the  limitations  in  the  latter  property  were  barred  by 
deeds  executed  by  some  of  his  children.    Mogg  v.  Mogg,  1  Mer.  654. 

XIL  Cotuimtrttoti— tegflt  tvorbtt  create  m  mw^taiU 

A  devise  fix*  life  may  be  enlai^ed  inio  an  esUrte-laii. 

1.  Derise  to  A.  after  hia  death  to  his  fitst  and  other  sons,  and  in  default 
oC  male  issue,  then  unto  his  eldest  and  other  daughter,  aqd  to  their  heirs 
male  for  ever.    An  estate  in  tail  male  in  A.    Wight  v.  Leigh,  15  Ves.  564. 

2.  Devise  to  the  use  of  the  devisor's  second  son  A«  for  life,  without  im- 
peachment of  waste,  and  from  «nd  after  his  decease  to  the  heirs  of  his  body, 
to  take  as  tenants  in  common,  and  net  as  joint  tenants ;  and  in  case  of  ms 
decease  without  issue,  to  the  devisor^s  eldest  son  B„  his  heirs,  Stc,^  and  in  case 
both  sons  should  die  before  twenty-one,  over  r- an  estate  tail  in  the  land,  ^d 
absolute  interest  in  personalty,  bequeathed  with  it*  Bennett  v.  Lord  Tan- 
kerville»  19  Ves.  170. 

XIIL  Coiuttruttton— toiat  toorfe0  tusM  m  msM  fn  tt£e« 

1.  Distinction  between  the  rules  at  law  and  in  equity. 

Devise  and  bequest  of  real  and  leasehold  estata  to  the  defendant  '*.and 
her  heirs  for  ever,  in  the  fullest  confidence  that,  after  her  decease,  she  wiU 
devise  the  property  to  my  family,'*  is  an  estate  in  fee  at  lav^  but  only  for 
Kfe  in  equity)  with  a  trust  as  to  the  inheritance.  Wright  v«  Atkyna,  Cooper^ 
111.  ^^ 

2.  Where  an  express  estate  for  life  is  devieed* 

1 .  Testator  devised  his  estate  upon  trust,  that  hia  mansion-bouse^  park,  gar- 
^exii  &C.  pictures^  plate,  furniture,  &c,  (to  go  as  heir-looms)  shouidy  by  the 
trustee*  be  kept  in  hand,  and  in  ^ood  order  and  repair,  till  all  Ibcumbrances 
paid;  upon  farther  trust,  to  permit  testator's  daughter  to  have,  hdd,  occupy, 
use,  and  enjoy  his  said  mansion-house,  park,  garden,  Ac,  pictures,  plate, 
figrniture,  ^c*  for  life ;  upon  farther  trus^  tq  Ugr  90^  4»iim,reii|s.and:pc«fita» 
all  he.  Aouldthinlt  necessary  to  l^jep  the  mangifg^a^boMSfc  4^  in  rcnair;  ibcsa 

15  ,   to 


Apfikoix.]     Construction  —  »iA«/  words  create  an  estate  for  life.      435 

to  fij  the  daughter  an  annuity  of  &M*  for  life»  for  whom  he  alto  chargedL 
theeitate  with  10,000^.)  and  to  apply  the  surplus  in  discharging  the  incum- 
bmces,  from  which  he  excepted  tne  mansion-house,  &c. ;  he  gave  the  trus- 
tee SOQL  a  vear  abore  all  charges ;  and  after  charges  paid,  limited  the  estaie 
ofcr:  theuagbter  occupied  Uie  house  till  her  death;  afterwards  the  trus- 
tee Uved  in  it.  The  daughter  held  to  have  an  equitable  life-estate  in  the 
hoMe,  ftcy  as  excepted  mNn  the  general  devise  to  the  trustee;  who  there- 
bre^  upon  account*  was  not  allowed  for  rates  and  taxes  paid,  and  expence 
of  the  garden  defrayed  bjr  him  during  her  life ;  but  allowed  for  them  after- 
tmii,  oecause,  under  tms  wOl,  necessary  for  him  to  occupy,  either  him- 
leif  or  by  a  servant ;  allowed  for  necessary  expence  of  procuring  a  thing  to 
bedoae^  winch  turned  out  to  be  reasonable,  toough  he  might  have  come  to 
tke  eoiBt  to  see  whether  it  was  proper ;  not  allowed  for  costs  of  a  suit  against 
the  daughter,  voluntarily  paid  by  him,  even  though  she  was  entitled  to  them 
AoflD  the  estate ;  nor  for  a  park*keeper  upon  the  trust  estate,  because  used 
vhii  own  servant*    Fountainev.  Fellet,  1  Yes.  $37.    - 

i  Testator  appointed  his  daughter-in-law  his  sole  executrix,  to  have  and 
cdJoj  ill  his  real  and  personal  estaie,  all  the  goods,  cattle,  chattels,  (enu- 
BMiBtiDg  several  other  articles  of  personal  property)  during  her  life,,  but  not 
todimimsh  or  commit  waste  on  the  lands ;  and  his  nighest  heir  at  law  to  en^ 
joj  the  sanM  after  her  death.  An  estate  for  life  only  m  the  whole,  both  real 
ted  personal  estate ;  with  remainder  to  the  heir  at  law.  Gwynne  v.  Mud- 
dock,  14  Vea.  488. 

5.  Devise  of  '^  all  my  said  manors,  lands,  tenements,  and  efiects,  real  and 
persooal,"  to  A.  for  life;  and  after  his  decease  to  his  issue  male,  and  the 
Un  BMle  of  such  sons  successively  one  after  another,  with  remainder  to  A., 
**  ind  in  default  of  his  issue  piale  a»  brfore^^*  then  over  to  B. ;  *'  and  in  de- 
fiuik  of  his  issae  male  a$  btfore^'*  then  to  the  plaintiff.  A.  held  entitled  for 
liie,  with  remainder  to  his  first  voA  other  sons  m  tail  male ;  B.  to  take  in  re- 
Biinder  in  the  same  manner,  and  that  the  plaintiff  was  entitled  to  the  ulti*> 
■ite  renuander  in  fee.    Macnamara  v.  Lord  Whitworth,  Cooper,  241. 

4w  Devise  to  testator's  wife,  and  after  her  decease,  to  the  heirs  of  her 
bod^,  share  and  share  alike;  and  in  default  of  issue  to  be  lawfully  begotten 
bjkiai,  to  be  at  her  own  disposal.  A.  dies,  and  leaves  six  children  by  his 
<iidwife»  Held,  that  the  wife  took  an  estate  for  life  only ;  and  that  each  of 
tbe  six  children  took  an  estate  in  fee  simple  in  remainder,  expectant  on  the 
determinatioo  of  the  mother's  life-estate,  in  one  sixth  part,  as  tenant  in 
coonnon.    Gtetton  v.  Haward,  1  Mer.  448. 

6,  Devise  of  freehold  fee  simple  estates  to  trustees,  during  the  life  and 
^  of  the  children,  &c.  of  S.  M.,  in  trust  to  apply  the  rents  for  their  mafn^ 
KHaaee ;  and  after  the  decease  of  such  child  and  chHdren,  to  the  lawfU 
'9mm  ef  sudi  cbild  ttid  diildreh,  &c.  (as  before.)  Held,  that  all  the  nine 
took  c4|iAable  interests  for  their  Kves  and  the  lifb  of  the  survivor ;  and  ^at 
on  the  decease  of  the  survivor,  the  estate  would  go  over  to  the  issue  of  the 
fi»r  bom  in  the  testator's  lifetinie,  by  purchase,  as  tenants  in  conunon  in 
6e.    Mogg  V.  Mogg,  1  Mer.  654. 


1  Where  an  eiqnness  estate  for  life  is  devised,  tlioiq;li  a  power  of 

posal  be  given. 

Devise  of  real  and  personal  estate  to  A.  and  his  issue  lawfully  begotten, 
to  be  divided  as  he  iihoidd  think  fit,  and  if  he  should  die  without  issue,  re-' 
iBttader  over,  is  a  ltfe«estate,  with  a  power,  and  thd  remainder  good*  Hock* 
ley  V.  Mawbey,  3  B.C.  C.  82. ;  1  Ves.  143. 

4.  A  devise  without  any  words  of  limitation. 

!•  Testator  devised  all  his  estete  to  his  vrife ;  in  case  of  death  happening 
to  her,  he  desirod  his  executors  to  take  care  of  the  whole  for  his  dau^htfer. 

F  f  2  The 
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•  •       • 

The  wife  shall  take  only  an  estate  for  life,  with  remainder  in  fee  to  the 
daughter.     Nowhm  v.  Nelligan,'  1  B.  C.C.  4<89. 

2*  Testator  devised  to  his  heir  at  law  for  life,  remainder  to  R.  C.  for 
life,  and  to  his  first  and  other  sons,  remainder  to  R.  S.  and  W.  M.*  for  their 
joint  liv^es,  and  to  the  survivor  of  them.  The  survivor  only  takes  an  estate 
for  life.     Ause  v.  Melhuish,  1  B.  C.C.  519. 

S.  Devise  of  **  my  copyhold  estate  at  P.,  consisting  of  three  tenements, 
and  now  under  lease,*'  &c. ;  but  not  specifying  for  what  interest.  An  estate 
for  life  only  passes.     Pettiward  v.  Prescott,  7  Ves.  450. 

4.  Testator  devised  a  copyhold  estate  to  his  wife,  upon  trust  to  sell,  and 
invest  the  money  in  the  funds ;  and  gave  and  bequeathed  the  interest  and  di- 
vidends toiler  use.  He  also  gave  and  bequeathed  to  her  all  his  effects,  what- 
soever and  wheresoever,  for  her  maintenance,  upon  full  trust  and  confidence 
in  her  justice  and  equity,  that  at  her  decease  she  would  make  a  proper  dis- 
tribution of  what  effects  might  be  left  in  money,  goods,  or  otherwise  to  his 
childreiT;  accounting  what  they  had  already  received  in  money  or  effects  as 
part  of  their  shares.  The  widow,  executrix,  entitled  to  the  produce  of  the 
copyhold  estate  for  life  onlv,  with  a  resulting  trust,  as  to  the  capital,  for  the 
heir.  The  widow  entiUed  to  the  absolute  interest  in  the  personal  estate. 
Wilson  V.  Major,  1 1  Ves.  205. 

5.  Devise  in  these  terms,  "  I  give  to  A.  niy  farm  and  lands  at  R.,  to  him, 
his  heirs  and  assigns  for  ever ;  and  I  also  give  to  A.  my  farm  and  manor  of 
£."  .An  estate  for  life  only  in  the  latter.  Paice  v.  Archbishop  of  Canter- 
bury, 14  Ves.  S64. 

6.  Estates  devised  in  trust  to  sell,  and  the  produce,  toother  with  the 
personal  estate,  the  trustees  were  directed  to  pay  and  divide  unto  and  be- 
tween testator's  son  J.  A.  and] his  daughter  A.  S.,  wife  of  B.  S.,  in  equal 
moi^eties,  share  and  share  alike,  the  share  of  the  daughter  to  be  for  her  sole 
use;  and  in  case  of  the  death  of  either  of  them,  leavmg  any  child  or  chil- 
dren»  to  stand  possessed  of  the  moiety  so  given  to  J.  A.  and  A.  S.,  to  and 
for  the  use  and  benefit  of  such  child  and  children,  when  they  should  attain 
twenty-one,  equally  to  be  divided  between  them  if  more  than  one,  and  if 
only  one,  &c, ;  and  until  they  attain  twenty-one,  the  money  to  be  invested 
in  Uie  funds,  and  interest  applied  for  maintenance ;  and  if  either  J.  A.  or 
A.  S.  should  die  without  issue,  the  survivor  to  take.  Held,  that  J.  A.  and 
A.  S.  were  only  tenants  for  life  of  the  property,  with  such  limitations  over 
as  in  the  will  mentioned.    Farthing  v.  Allen,  2  Mad.  310. 

5.  Where  the  general  intention  requires  it. 

Devise  to  A.  and  her  heirs  for  ever,  '<  in  the  fullest  confidence  that,  after 
her  decease,  she  will  devise  the  property  to  my  family,"  being  restraiaed  to  ' 
an  estate  for  life  b^  decree  at  the  rolls,  the  devisee  was  restrained  from, 
cutting  timber  pending  an  appeaL    Wright  v.  Atkins,  1  Ves.  &  Beam.  313. 

6.  A  case  left  undecided. 

General  disposition  of  all  the  testator*s  estates,  real  or  personal,  to  his 
wife  and  two  children,  to  be  equally  divided  among  them,  subject  to  an- 
nuities, on  death  to  devolve  to  his  children  equally ;  the  portion  of  the  wife, 
upon  her  death,  to  his  children  equally ;  upon  their  deaths  before  her,  their 
portion  to  her  daring  life,  with,  a  limitation  over  upon  the  death  of  all,  with- 
out issue  of  the  children :  whether  an  estate  for  life,  or  absolute,  to  the  wife, 
quare.    Chalmers  v.  Storil,  2  Ves.  &  Beam.  222. 

XIV.  Cou0tructiQtt — of  tfie  rule  in  ^gellp's^  t^$u 

1.  When,  the  heirs  take  as  purchasers. 

1.  Heirs  or  issue,  where  intended  to  t^e  distributively,  must  take  as 
purchasers.    1  Ves.  149. 

2.  •« 
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2.  ^  Heir  male"  in  a  will  may  be  words  of  purchase.    4  Ves.  326* 

2.  In  devises  of  *tnist-estates. 

1.  A  limitation  that  will  create  an  intail  at  law^  will  have  the  same  effect 
ujkMi  an  equitable  estate ;  therefore  a  devise  in  fee  to  pay  debts,  and  then 
to  the  use  of  A.  in  trust  for  B.  for  life,  remainder  to  the  heirs  male  of  his 
body>  is  an  estate  tail  in  B.    Bryd^es  v.  Brydges,  3  Yes.  120. 

2.  Devise  of  land  to  trustees  m«  trust  to  pay  an  annuity,  and  subject 
thereto,  in  trust  to  A.  for  life ;  remainder  to  trustees  to  preserve,  &c.,  re- 
nuinder  to  the  heirs  of  the  body  of  A.,  remainder  to  testator's  right  heirs, 
and  the  residue  of  testator*s  personal  estate  to  be  laid  out  in  land,  and  settled 
to  the  same  uses;  held,  that  A.  was  entitled  to  an  estate^  tail  in  the  lands 
to  be  purchased.    Austen  v.  Taylor,  1  Eden,  361.;  Amb.*376. 

3.  The  testator  devised  to  trustees  to  pay  debts,  then  to  stand  seised  to 
the  use  of  A.  for  life,  without  impeachment  of  waste ;  after  his  decease  to 
the  use  of  the  heirs  male  of  his  body,  severally,  successively,  and  in  remainder. 
This  is  an  estate  tail  in  A.    Jones  v.  Morgan,  1  B.  C.  C.  75. 

4.  Residuary  trust  by  will,  to  apply  the  rents  and  profits  for  A.  during  « 
his  Itfe,  and  afterwards  for  the  heirs  of  his  body,  if  any,  and  in  default  of 
such  issue,  over,  an  estate  tail  m  the  real  estate;  and  the  absolute  interest 
in  the  personal.     Elton  v.  Eason,  19  Ves.  73. 

S.  The  rule  not  applied  to  the  word  *^  issue,"  with  words  of  limitation, 
unless  the  general  intent  require  a  different  construction. 

Devise  of  an  estate  at  A.  to  J.  H.  for  life,  remainder  to  the  issue  male  of 
J.  H.  and  to  his  and  their  heirs,  share  and  diare  alike ;  and  for  want  of  such 
i«ue,  to  the  issue  female  of  J.  H.  and  to  her  and  their  heirs,  share  and 
share  alike ;  and  for  want  of  such  issue,  over.  Of  an  estate  at  B.  to  J»  H« 
for  life,  remainder  to  the  issue  male  of  his  bod v,  and  to  their  heirs;  and  for 
want  of  such  issue,  over :  with  a  proviso  to  cnarge  the  premises  for  such 
person  as  would  take  next  in  remamder,  in  case  J.  H.  or  nis  issue  alienate^ 
&c.— J.  H.  had  two  daughters,  and  suffered  a  recovery  of  the  estate  at  B. 
Held,  that  he  took  an  estate  tail,  and  that  the  proviso  was  repugnant  to  the 
estate.    King  v.  Burchell,  1  Eden,  424. ;  Amb.  379. 

4.  The  rule  not  applied  where  the  estates  are  of  different  natures. 

Beviae  to  trustees  (after  payment  of  taxes,  &c.)  to  pay  the  residue  of 
rents  and  profits  to  C.  S.  for  life,  remainder  to  the  use  of  the  heirs  male  of 
the  body  of  C.  S.  C.  S.  has  only  an  estate  for  life,  not  an  estate  tail.  Shap- 
isnd  V.  Smith,  1  B.  C.  C.75. 

5.  The  rule  not  applied  where  a  trust  is  created,  and  a  conveyance 

directed. 

Devise  to  trustees,  of  money  to  be  laid  out  in  land,  and  to  be  settled  as 
counsel  should  advise,  in  trust  for  A.  and  his  issue  in  tail  male,  to  take  in 
mccefston  and  priority,  and  the  interest  of  the  monev,  till  laid  out,  to  be 
paid  to  A.,  his  sons,  and  issue.  Held,  that  A.  should  only  have  an  estate 
for  life  in  the  lands  to  be  purchased,  with  remainder  to  his  first  and  other 
tons.    White  v.  Carter,  2  Eden,  366. ;  Amb.  670. 

XV.  Cati0tructton — togat  toDrt)«i  create  a  iotnt  tenancp,  or 
ttnaitcp  in  common,  anb  cro^^^remainiiersi. 

1.  What  words  create  a  joint  tenancy. 

1.  Bequest  to  two  without  words  of  severance :  they  take  jointly.  Stuart 
T.  Bruce,  3  Ves.  632. 

2.  Rendue  bequeathed  to  two  i  they  take  a  joint  interest.    An  a^ee- 

ment  for  severance  as  to  the  whole  may  be  inferred  from  their  conduct ; 

dindinc.  as  the  property  was  received.    Crooke  v.  De  Vandes,  11  Ves.  330. 

^    ^     ^  pf  3  3.  SuTi 
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3.  Survivonbip  bj  words  in  a  will  creatroe  a  joint  interest;  the  intention 
of  severance  not  being  suffideRtly  olear.  'Wbitmore  t,  Trelawny,  6  Ves.  129. 

4«  Joint  tenancy  for  life :  the  words  of  severance  being  confined  to  the 
subsequent  limitations.    Folkes  v.  Western,  9  Ves.  4:56* 

5*  devise  and  bequest  of  leasehold*  freehold,  and  copyhold  e^tes  to 
trustees,  their  heif s,  executors,  &c, ;  upon  trust  to  sell,  and  pay  debts,  &c,  \ 
^ad  after  payment  diereof,  to  paj  ana  apply  the  rents,  &o.  to  A.  ibr  life; 
9nd  after  his  decease,  devisbg  and  bequewiinff  to  the  heir  or  heirs  at  Isw 
of  B.,  and  the  heirs,  executors,  &c.  of  such  neir  or  heirs,  to  whom  die 
trustees  were  directed  to  convey  and  assign  accordingly.  Co-heiresses  of 
B.,  being  also  the  co-heiresses  ox  the  devisor,  take,  not  as  co-parceners,  hy 
descent,  but  as  joint  tenants,  by  purchase,  and  therefore  subject  to  sur- 
vivorship.   Swaine  v.  Burton,  15  Yes.  S65* 

6.  Devise  to  trustees  in  trust  to  sell  and  puvchase  other  estates  to  be 
settled.  Those  entitled  under  the  limitations  directed  of  the  estates  to  be 
purchased,  have  equitable  interests  co-extensive  until  a  sale.  Therefore  a 
specific  peirformance  was  decreed  of  an  agreement  for  partition  against  an 
oojection  to  a  title  Under  a  fine  by  a  person  who  would  have  been  tenant 
in  tail  of  the  estates  to  be  purchased,  tne  effisct  being  an  election  to  keep 
the  estate ;  binding  the  trustees ;  though  it  may  be  questionable,  whether 
they  could  take  upon  themselves  to  convey  in  fee  to  a  person  entitled  to  an 
estate  tail  only.    Pearson  v«  liane,  17  Ves.  jun.  101. 

2.  What  words  create  a  tenancy  in  common. 

1«  Though  the  words,  share  and  share  alike  in  a  will,. generally  create  a 
tenancy  in  common,  they  cannot  do  so  where  there  is  an  express  joint 
tenancv.    Armstrong  v.  £ldridge,  3  B.  C.  C.  215. 

2.  Words  of  survivorship  in  a  will  shall  not  defeat  the  e&ct  'of  words 
nnporting  a  tenancy  in  common ;  but  shall  be  referred  to  some  time,  as  the 
death  of  Uie  tenant  for  Ufa ;  or  even  to  the  death  of  the  testator,  though  a 
construction  not  to  be  adopted,  if  there  can  he  any  other.  Russd  v.  Long, 
4  Ves.  551. 

3.  Tenancy  in  common  under  the  words  equally  divided.     10  Ves.  569* 

4.  Devise  to  A.  and  B«  "  between  them."  These  words  constitute  a 
tenancy  in  common.    Lashbrook  v.  Cock,  2  Mer.  70. 

5.  Uevise  of  fr^hold  fee  simple  estate  in  possession  to  all  and  every  the 
child  and  children  of  S.  M.  for  life,  and  after  the  decease  of  such  child  and 
children  to  the  lawful  issue  of  such  child  and  children  to  hold  to  such  issue, 
his,  her,  and  their  heirs  as  tenants  in  common ;  and  in  defiiult  of  such  issue, 
over.  &M.  had  nine  children,  four  born  in  the  testator's  lifetime,  and 
five  after  his  decease.  Held,  that  all  the  nine  took  under  this  devise  as 
tenants  in  common  in  tail  with  cross  remainders.    1  Mer.  654*. 


3.  What  words  create  cross-remj 

1.  In  a  devise  of  real  estate,  where  a  limitation  over  is  not  to  take  effect 
till  a  failure  of  issue  of  all  the  devisees  in  tail,  and  then  the  whole  is  to  go 
over,  an  inference  arises  that,  in  the  mean  time,  the  several  devisees  in  tail 
are  to  succeed  each  other.  But  the  question  of  survivorship  cannot  arise 
with  respect  to  personal  property,  when  a  share  once  vests,  though  liable  to 
be  devested  on  a  contingency.    Skey  v.  Barnes,  9  Mer.  S45. 

2.  Testator  devised  "  all  his  manors,  messuages,  lands^  ftc  to  trustees  in 
trust  for  A.  for  his  life,  with  remainder  to  his  first  and  od^er  sons  in  tail 
male ;  and  for  want  of  such  issue  he  devised  all  the  same  manors,  &c..  to  his 
daughters  and  grand-daughters  respectifody  during  their  lives,  and  after 
th^ir  decease  to  the  heira  male  of  their  bodies,  to  take  as  tenants  in  com- 
mon ;  and  on  fkilure  of  such  issue,  he  devised  the  remilinder  of  his  whole 
Qiti^^  to  his  qwji  light  heirs.*'  This  devise  will  create  eross  r^nsuDders 
^ongst  the  daughters  and  grand-daughters.    Staunton  v.  Peck,  2  Cox,  8. 

3.  To 
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S»  Td  the  fint  add  other  sotis  id  tail  vaaiti  add  for  want  of  such  umie,  to 
the  daughter  and  daughters,  her  and  thefa-  heirs  as  tenants  in  common ;  tod 
for  want  of  such  issue,  to  three  nieces^  and  their  several  and  respective  heirs 
for  ever»  as  tenants  in  coaamon ;  and  for  want  of  such  issue,  to  the  testator's 
r^t  heirs*  As  to  the  estate  of  the  nieces,  the  prior  limitations  having  failed, 
snd  the  implication  iji  cross  iftmainderi,  Mere.  Green  v.  Stephens. 
lSVss.419.  ^ 

4.  Execution  of  a  direction  by  will  to  convej  lands  to  be  purchased  bj 
nisid^  cross  remainders  among  more  than  two  upon  the  intention,  by  im- 
l^cstion,  without  regard  to  the  words»  **  sevend  and  respective,"  in  the 
sBHlation  to  the  heirs,  distinction  upon  this  subject  between  devises  by  a 
general  description,  to  a  class  of  persons  not  ascertaining  the  number,  and 
to  individuals  named.    Green  v.  Stephens,  17Ves.64^ 

5.  A  testator  having  devised  his  real  estates  to  be  settled  on  his  tw6 
isi^ghters,  in  equal  proportions  undivided,  for  their  lives,  with  remainder  to 
dietr  issue  severally  and  separately  in  tail  general,  with  cross  remabderi 
over  I  the  court  thought  that  the  settlement  should  contain  not  only  crosa 
lemainders  as  between  die  children  of  the  two  daughters,  but  also  as  betweeh 
the  two  fimiilies.    Home  v.  Barton,  Cooper,  257. 

XVL  CotijBtmttttett  —  toj^at  imt\»  matt  ft  etrttbttiMt,  ftitft 
out&i  Iatiti0  liable  to  txHm  aiOi  legocie^^  anlt  enaiile  igmtxm 
tt  ffril  lattfetTi. 

t.  What  words  er^te  a  condition; 

i.  Devise  **  if  A.  or  B.  shall  marry  into  the  families  of  C/or  D.  and 'have 
a  son,  then  I  give  mj  estate  to  that  son  ;  if  they  shall  not  marry,  then  to 
£.,"  A*  and  B.  married,  but  not  into  the  favourea  families :  the  marriage  is 
a  condition  precedent,  which  they  have  their  whole  lives  to  perform,  and  E. 
hss  no  claim  till  after  their  deaths..    Randall  v.  Payne,  1  B.  C.  €•  55. 

8.  Words  of  survivorship  added  to<  a  tenancy  in  common  in  a  wiU,  are  to 
be  spplied  to  the  death  of  the  testator,  unleiBS  an  intention  tp  postpone  the 
vestiM  is  apparent.    S  Ves.  450. 

3.  In  this  case  an  absolute  term  of  ninetv-nine  years  limited  to  J<  C« 
amongst  other  limitations  of  a  real  estate  undfer  a  will,  was  with  reference 
**  to  die  true  construction  of  the  several  parts  of  the  will,**  considered  not  as 
an  absolute  term,  but  as  determinable  on  the  death  of  J.  C.  Coryton  v. 
Heiyar,  S  Cox,  340. 

4.  Testator  devised  a  freehold  estate  ta  his  wife  for  her  life,  and  then 
directed  that  she  should  dispose  of  the  same  amongst  the  testator's  children 
by  her  at  her  decease,  as  she  should  think  proper.  The  wife  made  no  dis- 
position of  the  estate.  The  children  take  no  interest  in  the  estate  under  the 
will.    Crossling  v.  Crossling,  2  Cox,  396. 

5.  Testator  devised  his  real  estate  to  the  eldest  of  his  three  natural 
dsughters,  and  her  husband,  for  their  joint  live^,  and  that  of  the  survivor ; 
icmsinder  to  her  sons  successively  in  tail  male ;  remainder  to  the  second 
and  her  husband,  and  issue  male,  in  the  same  maimer ;  remainder  to  the 
yooigest,  or  such  person  as  she  should  first  marry  (if  under  twenty-one| 
with  consent  of  trustees),  for  their  joint  lives,  and  that  of  the  survivor,  with 
oisular  remainders ;  he  also  gave  a  rent-charge,  limited  in  the  same  manner, 
iothe  second,  her  husband  and  issue  male ;  and  gave  a  similar  rent-charge 
la  the  youngest,  until  she  shall  marry  (under  and  with  the  restriction  above* 
wentioDcd,)  or  for  her  life ;  and  when  she  shall  marry  as  aforesaid,  upon  the 
asiae  tnista;  and  having  given  the  second  10,000/.  on  her  marriage,  he 
give  the  youngest  a  legacy  of  10,000/^  payable,  5000/.  upon  her  mar- 

(with  auch  consent  as  aforesaid),  and  5000L  two  years  after.    Upon 
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her  marriitte,  without  consent*  the  condition  being  established  against  the 
husband,  does  not  affect  her  estate  for  life  in  the  rent*charge.  Stackpoie  ▼• 
Beaumont,  S  Ves.  89. 

6»  Devise  in  fee  and  bequest  of  personal  estate  to  A.,  and  in  case  of  his 
death  under  twenty-one,without  leaving  issue,  to  B. :  codicil  affirming  the 
will  in  all  respects  except  by  directing  that  A.  shall  not  be  entitled  till 
twenty-five;  A.  dying  between  the  ages  of  twenty-one  and  twenty-five  with- 
out issue,  B.  has  no  title.    Scott  v.  Chamberlaine,  S  Ves.  S02.  491* 

?•  Devise  to  A*  and  her  heirs;  but  if  she  dies  under  twenty-one,  and  un- 
married, to  B.  and  her  heirs ;  A  dies  in  the  life  of  the  testator,  under 
twenty-one,  and  without  issue,  but  having  been  married ;  the  heir  is  entitled. 
Chitty  V.  Chitty,  S  Ves.  5^6. 

8.  A  codicil  expressed  in  the  event  of  the  testator's  death,  before  he  joins 
his  wife,  was  executed  after  their  separation  in  the  West  Indies  upon  his 
voyage  for  England.  That  vo}'age  being  prevented  by  accident,  he  joined 
her ;  they  lived  together  there  and  in  England,  having  returned  together ; 
and  the  testator  having  afterwards  gone  to  Corsica,  and  thence  to  Lisbon, 
died  there.  The  codicil  was  held  to  be  contingent,  and  did  not  take  effect 
under  the  circumstances.     Sinclair  v.  Hone,  6  Ves.  607* 

9.  Construction  of  a  will,  confining  a  clause  of  survivorship,  not  leaving 
issue,  to  the  death  of  the  tenant  for  life.    J^nour  v.  Jenour,  10  Ves.  562. 

10.  Conditional  limitation  over,  if  the  first  devisee  should  refuse  or  neglect 
to  comply  with  the  conditions ;  viz.  within  six  months  after  the  testatrix's 
death  to  release  all  demands  upon  her  as  executrix  of  A.  or  otherwise* 
established ;  the  failure  arising  from  the  act  of  the  first  devisee,  as  heir  at 
law,  contesting  the  will ;  and  the  union  of  the  character  of  executrix, 
with  that  of  devisee  over,  is  no  objection.     Simpson  v.  Vickers,  14  Ves.  541. 

11.  Construction  of  a  residuanr  clause,  after  a  bequest  to  the  te8tatrix*s 
younger  children,  *<  but  in  case  i  shall  have  but  one  child  hving  at  the  time 
of  my  decease,"  or  all  but  one  die  under  twenty-one  and  unmarried,  to 
another  family;  not  a  coqdiUon;  and  therefore  established  in  the  event  of 
the  testatrix's  deaUi,  having  never  had  a  child.  Murray  v.  Jones,  2  Ves.  S: 
B6am.  SIS. 

12.  Words  of  apparent  condition  controlled  by  the  context.    Ibid.  S20. 
18.  Devise  of  real  estate  in  trust  to  sell,  and  out  of  the  money  to  pay 

debts,  &c.,  and  with  the  surplus  to  maintain  and  educate  the  daughter  of  the 
testatrix  until  twenty-one  or  marriage.  But  if  she  should  die  unmarried 
under  twenty*one,  all  such  money  as  should  remain  in  the  hands  of  the 
trustees,,  er  such  parts  of  the  real  estates  as  should  remain  unsold  (if  any) 
to  be  to  the  use  of  A.  The  daughter  lives  to  attain  twenty-one.  The  reai 
estate  remaining  unsold  at  her  death  goes  -to  her  personal  representative. 
Ashby  V.  Palmer,  1  Mer.  296. 

14.  Devise  and  bequest  of  lands  and  furniture  to  A.  H.,  testator's  wife 
for  lif^,  and  after  her  death  to  H.  L.,  and  her  assigns  for  life,  in  case  she 
continued  single  and  unmarried  ;  and  after  her  decease  unto  such  person, 
&c  as  she  should  by  deed  or  will  appoint ;  and  for  want  of  appointment  to 
A.  Im,  and  to  M.  L.  their  heirs,  &c.  as  tenants  in  common ;  but  in  case  the 
said  H.L.  should  marry  in  the  lifetime  of  ^.H.,  and  with  her  consent,  or 
after  her  death,  with  the  consent  of  J.  T.  and  T.L.,  or  the  survivor  (signified 
in  writing) ;  then  H.  L.  and  her  assigns  should  enjoy  the  lands  and  mmiture 
in  the  same  manner  she  would  have  done  if  she  had  continued  single  and 
unmarried.  A.  H.  the  testator's  wife,  and  idso  J.  T.  and  T.  L.  died.  H.  I#. 
took  possession  of  the  estate  and  married.  Held,  that  H.  L.  took  an  estate 
for  life,  with  a  power  of  appointment,  subject,  as  to  her  life-estate  onlj,  to 
the  condition  or  her  remainme  sole  and  unmarried,  which  was  a  concfition 
subsequent ;  and  as  the  compliance  with  it  became  impossible  by  the  aet  of 
God,  ner  estate  for  life  became  absolute,  and  she  might  execute  the  pover 

of 
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of  appoiiitiDeDt.  Specific  performance  decreed  against  a  purchaser^  the 
fee  nom  H.  L.,  but  without  coets,  a  fair  objection  having  been  made  to  the 
title.   Aislabie  ▼•  Rue,  3  Mad.  256. 

2.  What  words  make  lands  liable  to  debts  and  legacies. 

I.  "  After  paying  debts''  amounts  to  a  charge  for  debts,  for  which  very 
little  18  sufficient,  the  court  leaning  that  way*    1  Ves.  440. 

%  Where  testator  combines  real  with  personal  generally,  the  real  is  sub- 
ject to  all  the  burdens  of  the  personal.    Ibid.  444. 

S.  No  difference  between  debts  and  legacies  in  an  implied  charge  upon 
real  estate  by  will.    S  Yes.  551. 

4.  Devise  after  payment  of  debts,  the  debts  are  charged.  Shallcross  v. 
Finden,  8  Ves.  738. 

5.  A  general  charge  of  debts  and  legacies  upon  all  the  real  estates  of  the 
testator,  not  annuUed  by  a  subsequent  power  to  sell  a  particular  estate  only, 
and  apply  the  produce  to  the  same  purpose ;  but  that  estate  was  first  applied. 
Coxe  V.  Basset,  3  Yes.  155. 

6.  The  amount  of  the  personal  estate  cannot  be  used  as  an  assisting 
medium  to  discover  whether  the  testator  meant  to  charge  his  real  estate 
with  his  debts.     Stephenson  v.  Heathcote,  1  Eden,  43. 

7.  A  provision  by  will,  for  payment  of  interest  of  debts,  held  not  to  ex- 
tend to  a  debt  by  simple  contract*    Tait  v.  Lord  Northwick,  4  Yes.  816. 

8.  Devise  of  land  to  be  sold ;  money  produced  by  the  sale  charged  with 

X' !  contract  dkbcs  on  the  intention,  though  doubtful.    Kidney  v.  Couss- 
.  1  Yes.  436. 

9.  Devise  of  land  to  be  sold ;  money  produced  by  the  sale  charged  with 
ample  contract  debts  on  implied  intention.    Kidney  v.  Coussmaker,  2  Yes. 

10.  Real  estates  devised,  held  liable  to  simple  contract  debts,  under  a 
direction  in  the  b^inning  of  the  will,  that  debts  and  funeral  expenses 
dunild  be  first  paid ;  that  which  descended  to  the  heir  by  the  failure  of  the 
deriae,  to  be  first  i^pUed.    Williams  v.  Chitty,  3  Yes.  &is. 

II.  Simple  contract  debts  not  charged  upon  real  estate  by  a  will,  first  de- 
viaing,  that  all  his  debts  and  funeral  expenses  might  be  satisfied  and  paid 
by  lus  executors,  all  the  real  estate  being  specifically  devised.  Assets 
mardialled.    Powell  v.  Robins,  7  Yes.  209. 

12.  Under  a  charge  of  debts,  creditors  by  simple  contract  may,  by  mar- 
dulling,  follow  devised  estates ;  if  no  descended  estates,  or  they  have  been 
applied.    12  Yes.  154. 

IS.  Devise  to  pay  debts  by  bond,  mortgage,  or  simple  contract,  shall  not 
pay  an  annuity  only  promised  by  letters.  Jameson  v.  Skipworth,  1  B.  C. 
^»  34. 

14.  After  a  devise  of  freehold  and  leiasehold  interests,  chargied  with  in- 
cambrances  that  affected  the  testator's  real  estate,  he  bequeaths  to  the  same 
devisee  aU  the  rest  of  his  real  and  personal  estates,  adding,  ^^  and  I  do 
liereby  order  and  direct  my  said  son  to  pay  off  my  just  debts.''  This  is  an 
obligation  on  the  son,  to  pay  all  the  debts  of  testator,  in  respect  of  the  pro- 
perty given  him,  and  discharges  a  chattel  interest  bequeathed  to  another. 
Caiy  V.  Gary,  2  Sch.  &  Lef.  188. 

15*.  A.  after  a'  general  devise  of  his  fireehold  property  to  trustees,  upon 
trust  to  raise  by  sale  or  mortgage  to  pay  debts  and  legacies,  devises  his 
house  lind  demesne,  (which  was  fireehold,)  to  his  wife  for  life,  at  a  rent  below 
th^  actual  value ;  she  keeping  the  same  in  repair,  and  not  to  alien  except  to 
the  peiaons  in  remainder ;  and  then  devises  the  residue  of  said  property, 
snl^ect  to  the  payment  of  his  debts  and  legacies  aforesaid,  and  also  the  re- 
munder  after  the  death  of  his  wife,  to  B.  in  fee.  The  intention  of  the  tes- 
tator was,  that  the  charge  of  debts  and  legaciesshould  not  affect  the  life- 
estate  devised  to  his  wife.    Birmingham  v*  ^jir any  Ibid.  444. 448. 

16.  Testator 
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16.  Testator  begins  his  will,  **  tm  t»  M  tasy  worUljr  estate,  I  give,  dtvise,, 
and  bequeath  as  follows  :*'  he  gives  first  household  Airniturs  to  his  #ift ; 
dien  he  goes  on  to  give,  devise,  and  bequeath  particular  sums  as  legacies  tir 
his  younger  children,  with  maintanance ;  and  concludes  by  givtn^,  devising, . 
and  bequeathing  all  and  smgufav  his  real  and  jpersonal  estate,  not  therein  dis* 
posed,  to  his  son  the  defendant;  the  legacies  tathechildren  held  to  be  a  chalrge 
on  the  real  estate,  in  aid  of  the  penonal.    Hassel  v.  Hassel,  Dick.  527. 

17*  L^gncies  were  charged  oo  a  real  estate,  under  a  tnUMwef/ then  a  legacy 
given  out  of  the  personal  estate ;  afterwards  other  legacies  without  any  fund 
named;  the  subsequent  legacies  are  not  charged  upon  the  land.  Hone 
V.  Medcraft,  1  B.  C.  C.  261. 

18.  Legacies  charged  on  real  estates,  shall  reoiaift  sa  charged,  notwHh* 
standing  they  are  oraered  so  first  to  be  paid  out  of  the  residue  of  the  per* 
sonal  estate,  if  the  personal  estate  prove  deficient.  Mhior  v»  lK^ckstead» 
8B.  C.C.627. 

19.  A  charge  of  legacies  held  a  charge  of  annuities*    7  Ves.  408. 

20.  Legacies  and  annuities  diarged  upon  a  mixed  fond  of  the  personal 
estate,  ura  the  produce  of  real  estate  unoer  a  direction  for  sale.  A  differ- 
ent disposition  of  the  whole,  bv  n  oedidl,  fiuKng  as  to  the  real  estate,  for 
want  ot  a  due  execution,  the  dharge  remains  upon  the  red  estate.  Shed- 
don  V.  Goodrich,  8  Yes.  481. 

21*  Trust  of  a  term  by  will,  to  pay  the  sevens  legacies  **  her^  given,** 
and  abo  **  the  several  other  legacies  hereinafter  bequeathed.'*  The  sidise- 
quent  part  of  the  will'  contained  a  few  small  legacies ;  and  a  codicfl,  anat- 
tested,  reciting  that  the  legacies,  ^ven  by  the  will  to  the  testator's  daugh- 
ters, were  not  an  adeouate  provision,  gai^  eadi  of  them  a  fitrther  l^gncy, 
^  in  addition  to  the  seia  legacies"  given  them  respeetirely  by  the  wilL  The 
legacies  bv  the  codicil  are  not  diarged  upon  the  real  estate.  Homier  v. 
Bonner,  Id  Yes.  579. 

22.  A  btqvLegH  ci  an  anneity,  charged  upon  iihe  festlttot^s  leasehold  inte- 
rest *^  during  tite  term  of  the  lease,"  extends  to  and  is  a  diarg^  upon  ev'ery 
renewal  obtained  by  the  devisee  of  the  leasehold  interest.  Winslow  ▼• 
Tighe,  2  B.  &  B.,  195.  The  annuitant  must  contr3>ute  to  renewal  fines  in 
proportion  to  his  interest.    Ibid. 

3.  Distinction  between  devise  charged,  and  devise  on  trust. 

DistinctioB  between  a  devise  charged  with  debts,  and  on  trust  to  pay 
debts.  The  former  a  beneficial  devise,  subject  to  the  particuhur  purpose, 
the  latter  limited  to  the  particular  purpose,  and  therefore  the  interest  not 
exhsmted^  a  resfdting  trust  for  the  heir.    1  Yes.  A  Bemn.  272. 

4.  What  debta  and  lq;acie8  are  charged. 

1.  Land  devised  in  trust  to  pay  debU  and  legacies,  chaiged  with  all  thas 
the  ecclesiastical  court  would  establish.    1  Yes.  411. 

2*  Real  estate  under  a  charge  by  a  will  duly  attested,  liable  to  debta 
aftepwards  contracted,  and  legacies  by  an  unattested  instrument.    8  Vesi. 

495. 

5*  The  reason  that  a  charge  of  debts  and  legacies  upon  real  estate  by  a 
will  duty  executed,  covers  future  debts  and  legacies,  though  by  an  unat« 
tested  instrument,  is  their  fluctuaUng  nature.    12  Yes.  37. 

5.  Copyhold  liable  as  well  as  fireehdds. 

1.  Under  a  general  charge  fbr  payment  of  debts,  copyhold  essate  is  lUbie 
as  well  ss  fireehcdd  estate.    Coombes  v.  Gibson,  1  B.  C.  C.  273. 

2.  Under  a  general  charge  for  payment  of  debta,  where  the  testator  has 
freduild  sad  copyhold  estates,  the  copyhold  is  liable..  Kentish  v.  Eesitisb» 
9  B.  C.  C.  257. 

a!  So  lAme  it  \0  fbr  diddrw.    Kke  v.  White,  Ibid.  286. 
4.  After  a  gertsral  diietfiiooy  that  Mit$y  ftmesal^  and  testimiiBtairy  chargas 

ahaU 
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fbd  be  prid,  and  a  bg<|iMii  «f  Ae  pcnonl  «lale  adlfieol  to  Am  pajiMnt  of 
tfaote  cfaargea,  the  testator,  in  case  bis  iietiwiiial  estate  should  not  be  suffi- 
cient to  discharge  **  the  nme,"  charged  his  freehold  estates  with  payment 
«<theieofr  and  ^  sidijed  thereto,"  ^acve  aU  bis  freehold  and  copyhold 
Mtta»  whidi  he  had  sonendered  or  mteodcd  to  siinnendar»  to  Aie  use  of 
hii  wiD.     The  oopyhold  estates  chained.     Nod  ▼.  W«stOD»  S  Ves.  * 


6.  Eqinty  of  penooid  estate  to  be  cxenpt* 

The  distinction  between  a  diiectioo  to  seB  reai  eatale  not  and  out  ftr  pay* 
nent  of  debts,  and  a  charge  for  paycl  of  debts  is  exploded,  as  to  any 
dbct  in  o^enpting  the  personal^.  In  either  cne,  the  residue,  if  undis- 
posed of,  goes  to  the  heir,  unless  Uiere  be  a  disposition  made,  demonstratiTe 
of  an  intent  that  it  shall  diai^  its  nature»  and  become  peraonaL  MK^leland 
T.  Shav,  2  Sch.  ft  Let  S3S. 

7.  E^pii^  of  next  of  km  i^gainst  the  heir,  on  the  peraooal  estate  beiqg 

exhausted  far  poiposes  to  which  die  real  was  demised* 

Testatrix  directed  her  real  estate  to  be  sold,  and  aU  her  estate  to  be  can- 
verted  into  money  tor  thejporpooes  of  her  will;  the  will  was  satisfied  inthout 
toQcliii^.the  real ;  no  eqin^  ror  the  next  of  kin  against  the  heir.  Chitty  ▼• 
Plvher,  2  Ves.  2T1.;  4  B.  6  C.  411. 

8.  Preference  of  crediuxs  to  legatees  under  a  charge  for  payment  of 

debts  and  leflaciea. 

Piitinction  between  creditoia  and  l^ateea  under  a  charge  of  debts  and 
tegaciea.    The  finmer  are  to  be  paid  in  preference.    18  Yes.  154. 

9.  Validity  of  die  preference  of  particular  creditors. 
Yide  Cooper,  45. 

1(K  Land  devised  fcr  sale,  from  what  time  conaidaied  aa  add. 


Estato  devised  on  trust  to  be  sold  with  all  possible  di^ence^  or  in  reason^ 
aUe  time,  considered  as  sdd  from  testator's  death.    1  Yes.  567- 

1 1.  Pracdce  relating  to  the  sale. 

Where  an  estato  is  devised  diarged  with  debts,  it  shall  be  ordered  to  be 
sold,  though  the  heir  be  abroad^  ami  the  devisee  insane.  Wflliams  ▼•  Whin* 
yates.   2B.C.C.  S99. 

12.  What  words  em^Ie  persons  to  sdl  lands. 

Testalcnr  devises  to  A.  and  B.  (whom  he  aopoints  his  ex^utors),  upon 
trust  to  sell  for  such  purposes  as  he  shall  hereafter  appoint,  and  then  directa 
his  debts  to  be  paid  by  his  executors.  Under  this  devise  A.  and  B.  are 
authorised  to  sell  for  payment  of  debts.  Barker  v.  Duke  of  Devonshire^ 
3  Mer.  SIO. 

XVIL  CatuttttictMn— te&ot  tMrim  cueate  a  cotttiiignit  te* 

A  case  in  which  a  devise  was  hdd  a  Qmitation  of  die  reversion. 

Devise,  after  limitations  in  strict  setdement,  in  de&ult  of  such  issue^  then 
to  the  devisor^s.next  heir  at  law  t  a  limitation  of  the,  reversion,  not  a  contin- 
gent  reminder  to  the  heir,  at  the  time  of  failure  of  issue»  as  a  purchaser. 
OXesefe  %.  Jones,  13  Yes.  413. 
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XVIIL  tnttttmp  Miami— tieiiutt  ober  after  a  Wri»  m  bt 

1.  Origin  and  nature  of  executory  devises. 

Ezecutoipr  devise  is  in  its  nature  equitable ;  and  becomes  legal  estate  onlj 
by  appHcaUon  of  the  statute  of  uses,  which  executes  every  species  of  in- 
terest that  a  court  of  equity  would  before ;  and  that  has  been  extended  to 
cases  not  in  contemplation  of  the  statute.     1  Yes.  ^55. 

2.  Validity  of  executory  devises,  whether  aflEected  by  the  ends  of  their 

creation. 

The  purpose  of  accumulation  no  objection  to  an.  executory  devise.  4  Yes» 
317. 320. 338. 

3.  Devise  over  after  a  devise  must  vest^ 

Devise  to  A.  for  ever^  that  is,  if  he  shall  have  a  son  or  sons  who  shall  at- 
tain twenty-oncj^^  but  if  A.  shall  die  without  son  or  sons  to  inherit,  that  the 
son  of  B.  shall  inherit ;  this  is  a  fee  in  A.  with  an  executory  devise  to  the 
son  of  B.    Heath  v.  Heath,  1  B.  C.  C.  147. 

4.  Within  what  time  an  executory  devise  must  vest. 

1.  Every  executory  devise  is  good  that  does  not  tend  to  a  perpetuity;  s.  e* 
that  does  not  tend  to  nii|ke  an  estate  unalienable  beyond  the  period  allowed 
by  law  as  to  legal  estates.    4  Yes.  331. 

2.  Executory  devises  not  to  be  governed  by  the  rules  of  law,  as  to  com- 
mon law  conveyances;  but  the  question  is,  whether  they  are  to  happen 
within  a  reasonable  time,  or  not.    Ibid.  328. 

3.  Limits  of  executory  devise.    9  Yes..  131. 

4.  Testator  may  give  a  life-estate,  to  be  appointed  by  the  survivor  of  one 
thousand  jpersons.     11  Ves.  145. 

5.  Limits  of  executory  devise,  twenty-one  years  after  lives  in  being,  with 
the  period  of  gestation.    12  Yes.  232. 

6.  The  rule,  as  to  executory  devise,  allowing  any  number  of  lives  ia  being, 
a  reasonable  time  for  gestation,  and  twenty-one  years,  is  now  the  clear  law. 
4  Yes.  319. 

7.  Since  the  revolution,  judges  have  disapproved  of  extending. executory 
devise;  but  there  is  no  instance  of  a  limitation  of  the  number  of  lives. 
Ibid.  332. 

8.  The  number  of  contingencies  for  an  executory  devise,  not  material,  if 
they,  are  to  happen  within  the  limits  allowed  by  law.    Ibid.  327. 

9.  In  executory  devise,  the  time  of  gestation  may  be  taken  both  at  the 
beginning  and  the  end.     11  Yes.  149. 

10.  Reason  for  allowing  the  twenty-one  years  after  lives  in  being,  for  exe- 
cutory devise.    4  Yes.  337. 

11.  Reasons  for  allowing  the  ten  months  and  twenty-one  years  after  lives 
in  being,  to  postpone  the  vesting  of  an  executory  devise.    Ibid.  327. 

12.  No  limited  number  of- lives,  for  the  purpose  of  postponing  the  vesting 
of  an  executory  devise.    Ibid.  313. 

13.  Executory  devise,  which  may  postpone  the  vesting  beyond  lives  in 
being,  and  twenty-one  years,  &c.  cannot  be  supported  upon  the  possibility 
that  the  estate  may  vest  sooner.  .  1  Yes.  134. 

14.  Devise  in  trust  for  a  son  of  the  testator's  nephew  A.  at  the  age  of 
twenty-four ;  if  he  hath  no  son,  to  a  son  of  the  testator's  gpreat-nephew  B.  ; 
but,  if  neither  have  a  son,  then  to  a  son  of  the  testator's  ^eat-niece's 
daughter,  taking  his  name :  whoever  should  take,  not  to  be  put  in  possession 
of  any  of  the  testator's  effects  until  twenty-four,  nor  the  executors  to  give 
up  their  trusts  **  till  a  proper  intail  be  made  to  the  male  heir  by  him."  An 
executory  trust  in  tail,  for  an  only  son  of  A.  en  ventre  at  the  testator's  death  ; 

not 
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Dot  Toid  for  uncertainty,  nor  too  remote.    Blackburn  v.  Stables,  2  Yes.  Sc 
Beam.  367. 

5.  A  devise  after  a  general  &ilure  of  heirs  or  issue,  void. 

1.  To  testator's  wife  and  her  heirs,  but  in  case  of  her  decease  without 
inue,  to  the  eldest  son  of  his  brother,  too  remote.     Bigge  v.  Bensley, 

1B.C.C.  187.  •. 

2.  Testator  gave  the  accumulation  of  rents  and  profits  till  A.  should  attain 
twenty-one,  to  be  laid  out,  and  the  trustees  to  permit  A.  to  receive  the  in- 
terest during  his  life ;  then  he  gives  the  money  to  the  issue  male  of  A. ;  and 
in  default,  to  those  whom  the  plaintiffs  represented.  The  issue  male  of  A. 
would  have  taken  as  purchasers,  therefore  the  limitation  is  too  remote. 
Knight  V.  EUis,  2  B.  C.  C.  570. 

3.  Devise  and  bequest,  in  trust  to  pay  th^  income  to  A.  for  his  use  during 
liis  life,  with  remainder,  in  default  of  issue,  to  B.  for  his  use  during  his  life ; 
remainder,  in  default  of  issue,  to  C.  for  life,  in  the  same  manner ;  remainder 
over.  The  remainder,  after  the  limitation  to  A.  for  life,  void,  as  too  remote ; 
and  A.  being  heir  at  law  and  residuary  legatee,  his  title  to  the  real  and  per- 
sonal estate  was  established.  Whether  the  express  estate  for  life  would  be 
enlarged  by  implication,  quare.    Boehm  v.  Clarke,  9  Ves.  580. 

4.  Testatrix  gave  all  her  estate,  real  and  personal,  to  her  daughter  and 
her  heirs,  and  half  the  navigation  money  for  her  natural  life ;  and  in  case  she 
dies  without  issue,  all  to  be  divided  between  four  nephews  and  nieces, 
named;  the  part  of  one  only  for  life,  and  to  be  divided  between  the  survivors. 
The  limitation  over  too  remote,  there  being  no  expression  or  circumstance 
to  limit  the  generality  of  the  words  to  a  &ilure  of  issue  at  the  time  of  the 
death.  As  to  what  property  it  extends  to,  quiere.  Barlow  v.  Salter,  17  Ves* 
479. 

XIX.  (Bfttutavp  tKbi»t0  —  t>efri$t  of  a  fttrj^olti  to  tomtnence 

in  fttniro^  , 

1.  Within  what  time  such  devise  must  vest. 
Vide  <1  Ves.  145. 

V 

2.  A  devise  over  for  life  on  failure  of  issue  of  the  first  devisee,  is 

valid. 
« 

"  Afler  failure  of  issue  male  of  the  testator,"  under  particular  circum- 
stances, means,  '*  issue  by  that  marriage,"  and  is  too  remote. .  Lytton  v. 
LyttoD,  4B.C.C.  441. 

XX.  (tmvttotp  Iiefii0e0  of  tttma  for  ptat^* 

The  words  ^^  dying  without  issue,"  sometimes  restrained  to  the  death 

of  a  person  in  esse. 

The  words  **  if  he  shall  happen  to  die  without  issue,''  may  be  so  construed 
by  die  context  of  the  will  as  to  meaii  children :  and  in  that  case  the  remainder 
orer  will  not  be  too  remote.    Attorney-general  v.  Bayley,  2  B.  C.  C.  555. 

XXI.  jDf  otget  mamr0  relating  to  ejretittorp  tiefntini^ 

Of  trusts  of  accumulation. 

1.  Devise  of  real  estates  of  the  annual  value  of  near  5000/.,  and  other' 

estates  directed  to  be  purchased  with  the  residue  of  the  personal  estate* 

amounting  to  above  600,000^,  to  trustees  and  their  heirs,  &c.  upon  trust 

during  the  lives  of  the  testator's  sons  jl.,  B.,  and  C,  and  of  his  mndson  D., 

and  of  such  other  sons  as  A.  now  has  or  may  have,,  and  of  such  issue  as  D. 

mfty-faa;ve;  and  of  such  issue  as  any  other  sons  of  A.  may  have,  and  of  such 

sons  as  B«  and  C.  may  havcy  and  of  such  issue  as  such  sons  may  have  as  shall 

be 
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be  IrnBg  at  his  dcceaae,  or  bom  in  doe  timt  afterwards,  and  during  tbe  USe 
of  the  survivor  to  receive  the  rents  and  profits,  and  from  time  to  time  in* 
▼est  the  same,  and  the  produce  of  timber,  Ac*  in  odier  purchases  of  real 
estates;  and,  after  the  death  of  the  survivor  of  the  said  several  persons, 
that  the  said  estates  sh^l  be  divided  into  three  lots,  and  that  one  lot  shall  be 
conveyed  to  the  eldest  male  lineal  descendant  then  living  of  A.  in  tail  male ; 
reosainder  to  the  second,  Scc^  and  all  and  every  other  male  lineal  descendant 
or  descendants  then  living,  who  shall  be  inci^able  of  taking  as  heir  in  ipil 
male  of  any  of  the  persons,  to  whom  a  prior  estate  is  limited,  of  A*  sue* 
cessivdy  in  tail  male ;  remainder  in  equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  then  living  of  B.  and  C.  as 
tenants  in  common  in  tail  male  in  the  same  manner,  with  cross  remaindov ; 
or  if  but  one  male  lineal  descendant,  to  him  in  tail  male;  remainder  to  the 
trusteesy  their  heirs,  Ac  The  other  two  lots  were  directed  to  be  conveyed 
to  the  male  descendants  of  B.  and  C.  respectivelv  in  the  same  manner,  and 
with  simflar  limitations  to  the  male  descendants  of  their  brothers,  and  to  the 
trustees  in  fee ;  and  it  was  directed,  that  the  trustees  should  stand  seised 
upon  the  failure  of  male  lineal  descendants  of  A.,  B.,  and  C.  as  foresaid, 
upon  trust  to  sell  and  pay  the  produce  to  his  majesty,  his  heirs  and  suc- 
cessors, to  the  use  of  tne  sinking  fund ;  the  accumulation,  till  the  purchases 
or  sales  can  take  fJace,  to  go  to  the  same  purpose ;  with  a  direction,  that 
aU  the  persons  becoming  entitled  shall  use  the  surname  of  the  testator  only. 
The  trusts  of  die  will  ifere  established.     Thellusson  v«  Woodford,  4  Ves. 

227. 

2*  See  4  Ves.  227.  Devise  of  real  estates  of  the  annual  value  of  near 
5000f.  and  other  estates,  directed  to  be  purchased  with  the  residue  of 
the  personal  estate,  amounting  to  above  G0O,00Q{.,  to  trustees  and  their 
heirs,  ftc.  upon  trust  during  the  lives  of  the  testator's  sons  A.,  B„  and  C, 
and  of  his  grandson  D«,  and  of  such  other  sons  as  A*  now  has  or  may  have, 
and  of  such  issue  as  D.  may  have,  and  of  such  issue  as  anv  other  sons  o£  A. 
may  have,  and  of  such  sons  as  B.  and  C.  may  have,  and  of  such  issue  bb  such 
sons  may  have  as  dhould  be  livias  at  his  decease,  or  bom  in  due  time  after- 
wards, and  during  the  life  of  the  survivor  to  receive  the  rents  and  profits, 
and  from  time  to  time  to  invest  the  same,  and  the  produce  of  timber,  Ac* 
in  other  purchases  of  real  estates ;  and  after  the  death  of  the  survivor  of  the 
said  several  persons  that  the  said  estates  shall  be  divided  into  three  lots ; 
and,  that  one  lot  shaU  be  conveyed  to  the  eldest  male  lineal  descendant  then 
living  of  A*  in  tail  male ;  remamder  to  the  second,  &c.,  and  all  and  every 
other  male  lined  descendant  or  descendants  then  living,  who  shaU  be  in* 
capable  of  taking  as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  limited  of  A.,  successively  in  tail  male ;  remainder  in  equal  moieties 
to  the  eldest  and  every  other  male  lineal  descendant  or  descendants  thea 
living  of  B.  and  C.  as  tenants  in  common  in  tail  male  in  the  same  manner, 
with  cross  remamders ;  or,  if  but  one  such  male  lineal  descenduit,  to  him  in 
tail  male;  remainder  to  trustees,  their  heirs,  &c  The  other  two  lots  were 
directed  to  be  conveyed  to  the  male  descendants  of  B.  and  C.  respectively 
in  the  same  namaer^  and  with  similar  limitations  to  the  male  descendants  of 
their  brothers,  and  to  the  trustees  in  fee ;  and  it  was  directed,  that  the  trus- 
tees Aould  sasnd  seised,  upon  the  failure  of  male  lineal  descendants  of  A^ 
B»,  and  C,  as  aforesaid,  upon  trust  to  sell,  and  pay  the  produce  to  his  ma- 

Iesty,  his  heirs  and  successors,  to  the  use  of  the  siiudng  fund :  the  accmnu- 
ation,  till  the  purchases  or  sales  can  take  place,  to  go  to  the  same  piHpose; 
with  a  direction^  that  sU  die  persons  becoming  entitted  sfaisll  use  die  sumaaie 
of  die  testator  only.  The  decree,  establislmg  the  trusts  of  tbe  will,  wn# 
affirmed  by  the  house  of  lotdt  upon  appesi.  ThellusMii  v*  Woodford^ 
llTtesltJ. 

9;  Bd^  the  statute  dS^tf  40  Geo.  S.  c.9B.  accmmdiii^  ibigiit  have  \Mm 
corcxtenstve  widi|  bvt  coidd  not  exceed  th^  Inii-  of  dMulerjh  dcfli€)  ids« 

until 
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until  an  onbom  child  of  a  person  In  being  attained  twenty^one ;  bat  limit-* 
adoQ  to  vest  only  in  the  first  descendant  of  a  person  in  being  who  might 
sttain  twenty-one,  too  remote.    2  Ves.  &  Beam.  61. 
4.  Testator,  after  making  a  provision  for  the  maintenance  of  his  children, 

S'vei  "all  the  rest,  residue,  and  remainder  of  his  real  and  personal  estate  to 
1 80Q,  T.  W.  G.,  to  be  a  vested  interest  on  his  attaining  the  age  of  twenty- 
one;"  and  **  if  be  shall  happen  to  die  before  twenty-one,  then  to  his  daugh- 
ter E.  0.,  with  remaiders  over.  The  rents  and  profits  are  to  accumulate 
until  T.  W.  G.  attains  twen^-one,  or  dies  under  diat  age.  Glanvill  v.  Glan- 
viIIL2Meff.38. 

XXII.  ^firtfitiumn  of  umtt»  of  uimtp  in  itlattott  ta  Mfmt^ 

Correctiou  of  mistake* 

1.  Mistake  in  a  will  and  codicil  as  to  the  amount  of  a  frand,  out  of  which 
yosffger  children  were  to  be  provided  for,  rectified  on  the  evident  intent  of 
the  testator.    Brackenbury  ▼.  Brackenbury,  2£dea»275»;  Aiab.474. 

2.  Where  testator  expresses  himself  incorrectly,  the  court  inll  effect  the 
intent  by  supplying  words.    Dodson  v.  Hay,  S  B.  C.  C.  4M. 
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L  ngat  itutmtmetmi  tri^oll  &e  cottuitirttit  ad  teillsr^ 

1.  Deeds^ 

2.  Deeds,  testamentary  ib  their  nature^  are  ofleo  required  to  be 

proved  aa  siich. 
S.  A  letter  to  an  attora^- containing  instmctions  fi>r  a  will. 

4.  Miscellaneous. 

II.  \sub»  tttfimimentit  ahM  ttot  in  coo^iiirreti  on  iMltu 

J.  An  incomplete  or  unfiniabed  testamentary  paper. 
2.  Written  statement  of  what  bystanders  *'  understood''  to  be 
testator^s  meaning. 

5.  Miscellaneous. 

Whether  i^  heritable,  bond  in.  Scotland  may  be  disposed  of 
by  wilL 

IV.  jDf  btqtmtfi  to  ottr0t»ii»  tmtMMM. 

The  Stat  25  Oeo.  II.  artend^  fe^  d9  wi&  and  oodic3§. 

V.  XUtotation  of  )»iUgi^ 

1.  By  dOioelling  a  codicil  of  exclusioiiy  oonrespoodiog  to  an 

mterlineation  in  the  will,  apioitted  to  be  erased. 

2.  Effect  of  a  revocation  upon  a  mistaken  su{^Msition^ 

S.  Effect  of  a  codicil  revoking,  a  leigscy  '^  of  $0L'*  whereas  it 

was  1002. 
4f  luylicd  rev<>catioOi  .by  marriage  and  birth  of  a  child* 
£.  A  lega<^  is  not  revoked  by  testator's  marrii^  with  legatee.    ^ 
&  A.cpi$e.m.which,the  gjfti of.the  gisnaral  residue  onty,  and  not 

of  the  artidea  enameratefi^  wtta^reraked  by  «  epmil. 

VI.  In 
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VI.  Bin  relation  to  t&e  probate^ 

1.  Prerogative  probate,  when  requisite. 

2.  How  for  conclusive. 

VII.  Con^trurtioii — gtiieral  vulttt^ 

1.  Force  of  introductory  words. 

2.  Application  <y  pres  of  a  bequest  for  an  in&nt's  advancement 

in  a  particular  line. 

VIII.  Conistructtoit — togattoortitf  tesicrt&e  ^  legattttt,  aitfi 

t|^mg0  bntueatgtti^ 

1.  The  words  **  all  my  clothes  and  linen  whatsoever.'' 

2.  The  words  ^*  my  house,  and  all  that  shall  be  in  it  at  ifty 

death." 
S.  The  words  'j^U  my  proper^  in  A.  except"  a  particular 
chose  in  action  descnbea. 

4.  The  words  *'  all  debts  due  to  me.'' 

5.  The  words  '*  all  my  wacgon-ways,  rails,  staiths,  and  all  im«- 

plements,  utensils,  and  things." 
/  6.  The  words  *'  all  I  am  possessed  of." 

7.  The  words  '*  all  debts  due  and  owing  to  me  at  the  time  of 

my  death." 

8.  The  words  *'  cabinet  of  curiosities." 

9.  The  words  «  all  in  Suffolk." 

10.  The  words  *^  my  chouse  and  all  that  is  in  it." 

11.  The  words  *'  all  my  estates  in  law  and  equity." 

12.  The  word  "  and"  construed  "  or,"  €t  vice  versd. 
IS.  The  words  «*  child,"  «  chUdren." 

14.  The  words  "after-bom  children." 

15.  The  words  "  younger  child." 

16.  The  words  "  seventh  or  youngest  child." 

1 7.  The  word  "  cousins." 

18.  The  word  '*  descendants." 

19.  The  word  "effects." 

^0.  The  words  "  other  effects." 

21«  The  words  "  furniture  at  X.,"  which  was  afterwards  removed. 

22.  The  words  "  furniture,  and  stock  of  carriages  and  horses, 

and  other  live  and  dead  stock." 
2S.  The  words  "goods  and  chattels." 

24.  Tlie  words  ^^  household  furniture." 

25.  The  word  "  issue." 

^6.  The  words  "issue  of  a  deceased  child." 

27.  The  word  "  money." 

28.  The  words  "next*of  kin." 

29.  The  words  "  personal  estate." 

50.  The  word  "  relations." 

51.  The  words  "  poor  relations." 

52.  The  words  "  my  nearest  surviving  rdati<m8  in  my  native 

country,  Ireland." 
SS.  The  words  "  to  such  as  would  then  be  entitled  under  the 
statute  of  distributions.'* 

S4.  The 
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S4.  The  words  *'  Isgal  representative.' 
35.  The  words  '^  personal  representatives.' 
86.  Implication  of  the  word  <'  respectively.' 

37.  The  word  **  securities." 

38.  The  word  "  servant." 

39.  The  words  "  survivors  or  survivor." 

40.  The  woid  «  wife." 

41.  Residuary  bequest  to  ^^  the  said  A.  C  "  there  being  two  pei^ 

sons  of  that  name,  and  both  specific  legatees. 

42.  The  words  **  he  paying  Aereout,"  create  a  diarge. 

43.  The  words  "  I  return  to  A.  his  bond,"  is  not  a  release  but  a 

I^acy. 

44.  Words  primAfade  equivalent  to  pass  future  interest  in  per- 

sonal estate,  are  to  have  that  effect,  unless  controlled  by 
the  context 

45.  In  relation  to  mistake  or  uncertainty  in  tlie  thing  bequ^thed. 

46.  Plate  and  linen  misdescribed,  as  in  his  house  in  S. 

47.  Bequest  extended  to  debts  of  every  description,  from  the 

explanation  of  a  similar  bequest  by  another  clause. 
46.  hemty  o£  a  debt ;  the  debt  being  mistaken,  the  actual  debt 
shall  pass. 

49.  Whedier  the  kgacy  fAiall  be  of  sterling  money  or  currency. 

50.  Mortgage  mon^.  ' 

51.  Money  arising  from  real  es^te,  may  pass  under  the  descrip- 

tion of  personal  estate. 

52.  By  what  words  money  to  be  laid  out  in  land  shall  pass. 

53.  Contract  for  a  purchase,  generally :  by  a  devise  of  the  real 

estate,    before   the   purchase  is    completed,    the   money 
will  pass. 

54.  Greneral  words  held  to  include  money  in  trust  to  be  invested 

in  fand  and  settled,  though  particularly  charged  on  the 
estates  dev&ed. 

55.  Charge,  by  will,  on  real  estate  of  simple  contract  debts  of 

another  person,  considered  as  a  legacy. 

56.  Stock  legacies. 

57.  An  unlimited  bequest  of  the  interest  of  stocky  passes  the 

prindpal  also. 

58.  Bequest  restrained  in  ext^it  to  a  partial  disposition,  notwith« 

Btending  the  general  words  ^^  personal  estate." 

59.  To  confine  the  objects  of  a  testator's  bounty  to  the  period  of 

distribution,  is,  in  the  construction  of  wiUs^  a  rule  adopted 
from  necessity.  ' 

60.  Bequest  by  implication. 

61.  Interest. 

62.  Words  releasing  bond  debts,  held  not  to  include  a  bond  sub- 

sequent to  die  date  of  the  will. 
6S«  Admissibility  of  parol  evidence  to  enlarge  a  specific  bequest 

64.  Eflfect  of  mistaking  a  legatee's  christian  name. 

65.  Effect  of  a  wrong  description  of  a  l^tee. 

66.  Substitution  of  one  daughter's  name  for  another. 

67.  Admissibilitv  of  parol  evidence  to  ascertain  a  legatee  whose 

name  has  Seen  mistaken. 
Vol.  VIIL  Gg  68.  Bequest 
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68.  Bequest  to  six  grandchildren,  omitting  the  name  of  one,  and 

repeating  that  of  another. 

69.  Admissibility  of  parol  evidence,  to  show  that  the  number  of 

the  favoured  persons  was  mistaken. 
70*  Bequest  to  a  natural  child  en  venire  sa  merej  without  reference 
to  any  one  as  the  father. 

71.  Gift  of  100/.  to  the  four  children  of  A.  to  be  equally  di- 

vided, considered  as  four  legacies. 

72.  Bequest  to  such  children  as  A.  shall  appoint,  goes,  in  de- 

fault of  appointment,  to  all  equally. 

IX.  CottsitrurttQit  —  togat  ti)O|:ti0  stgall  pas$0  t&e  abgolmt 

ittitt(0t» 

1.  Bequest  to  A.  for  her  and  her  children's  use. 

2.  Bequest  to  A.,  or,  in  case  of  his  death,  to  his  issue. 
S.  Bequest  to  A.,  and  in  case  of  her  death,  to  B. 

4.  Bequest  to  A.  for  life,  and  at  her  decease,  to  B. 

5.  Bequest  to  A.,  and,  in  case  of  her  death,  to  the  children 

ofB. 

6.  Dividends  to  A.  for  life,  and  after  her  death,  the  principal 

to  be  paid  according  to  her  appointment. 

7.  Where  the  words  applied  to  real  would  create  an  estate-tail. 

8.  The  rule  that  personalty  limited  in  tail,  vests  absolutely  in  the 

first  tenant  in  tail,  when  not  applicable. 

9.  Devise  to  trustees  to  pay  the  produce  to  A.,  without  limiting 

the  duration  of  the  interest. 

10.  Effect  of  the  death  of  persons  who  were  to  exercise  a  dis- 

cretion over  the  bequest. 

11.  A  case  in  which  the  legatee  took  the  absolute  interest,  not  a 

power  of  disposition  merely. 

12.  A  case  in  which  a  legacy,  given  in  trust  during  infancy,  passed 

absolutelv. 

13.  A  bequest  held  an  absolute  legacy,  not  an  annuity. 

14.  A  bequest  held  an  annuity,  not  au  absolute  l^pacy. 

15.  A  gift  of  stock  in  long  annuities,  primd  facie  means  so  mudi 

a  year. 

16.  Indefinite  bequests  of  dividends. 

17.  The  capital  of  ttie  residue  passed  by  implication,  thoiurh  the 

interest  and  dividends  only  were  expressly  disposea  of. 

18.  Specific  bequest  for  life  of  things  qua  ipso  usu  consumuntur. 

19.  Miscellaneous  cases. 

X.  CottjStructioti  —  togat  toortis  create  a  life^ntetettt^ 

1.  Bequest  to  the  use  of  A.,  and,  in  case  of  her  decease,  to  the 

use  of  her  children. 

2.  Bequest  to  A.  and  B.,  to  be  distributed  to  their  children  by 

their  wills. 

3.  Bequest  to  the  sole  use  of  N.  or  of  her  children  for  ever. 

4.  A  legacy  to  B.  ^^  on  the  same  conditions,  on  his  attaining 

twenty-one." 

5.  Bequest  to  A.,  and  on  his  death,  to  his  next  of  kin,  in  a 

course  of  administration. 

6.  Effect 
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6.  Efiect  of  a  direction  for  an  inventory,  restraining  a  bequest 

of  fiimiture^  &c.  to  an  interest  for  life. 

7.  A  bequest   held  an  interest  for   life  only,   with  a   limited 

power  of  disposition. 

8.  Devise  to  one  for  life  or  absolutely,  with  directions  that  he 

shall  dispose  of  it  to  another  at  his  death. 

9.  Miscellaneous  cases. 

XL  Coti0truction — togat  toor&0  ctratt  a  joint  ttnaitcp>  or 
tenaitcp  in  commont 

1.  Joint  tenancy. 

2.  Tenancy  in  common. 

Xir.  tonmnttmn  —  toj^at  toorti0  tttatt  a  rgatge. 

A  miscellaneous  case. 

XIIL  Con0mittton  —  toj^at  touorbts  create  a  tontiitiom 

1.  Marriage  with  consent 

2.  The  condition  of  not  marrying  within  twelve  months  from 

the  death. 
S.  The  condition  of  having  a  child. 
i.  The  condition  of  giving  security  within  such  a  time  not  to 

marry  -B. 
5.  Condition  to  claim  within  a  specified  time. 
^*.  Proof  of  a  life,  through  a  specified  medium. 

7.  The  condition  of  ^^  notifying  to  executors  a  willingness  to 

release  claims,"  how  broken. 

8.  Condition  for  maintenance. 

9.  Condition  for  payment  of  debts. 

10.  The  condition  of  being  put  out  an  apprentice. 

11.  Bequest  of  mohey  to  be  laid  out  in  land. 

12.  L^Acy  to  C.  held  contingent  on  A.'s  surviving  B. 

13.  A  legacy  upon  an  express  contingency,  which  never  hap* 

pened,  failed,  notwithstanding  the  apparent  intention  in 
fiivour  of  the  legatee. 

14.  The  case  of  a  condition  broken  by  taking  the  benefit  of  an 

insolvent  act. 

15.  In  relation  to  the  case  where  the  condition  becomes  impos- 

sible by  the  att  of  God. 

16.  A  limitation  over  upon  the  death  of  a  party,  in  case  he 

became  entitled,  wnich  he  never  did. 

17.  *^  If  D.  should  not  be  alive,"  not  a  condition. 

18.  A  case  of  a  contingency  with  a  double  aspect. 

19.  A  case  where  a  legatee  was  held  bound  to  keep  down  the 

interest  of  a  mortgage  only,  not  to  pay  renewal  fines. 

20.  Other  cases. 

XIV.  Cmmtruttion — togat  toortm  rrrate  an  alternatttet 

To  use  the  furniture  of  a  house,  or  accept  a  bequest  to  pur- 
chase furniture.  • 
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XV.  Catifftructteit  —  toj^at  toortitf  ctrme  a  ttrntti,  tofiat:  a 
conrtttgmt,  intetestt 

1 .  The  case  of  a  vested  bequest,  transmissible  to  children. 

2.  Vide  in  tit  Vesting.  - 

XVL  snttBtti  togat  prriaH  a  bequestt  of  ^0OitaItp  mtunt  tetit^ 

1.  Elxamples  of  void  limitations. 

2.  Examples  of  vidid  limitations. 

XVII.  Cotusmicttoit— tottg  trfemicr  to  ttu»tti  of acntmulatiott. 

Miscellaneous. 

XVI IL  Cotuainrucnoit  —  togar  toorti0  treate  a  ft^itatton  ofier. 

A  case  where  the  subsequent  words  were  held  not  to  control 
a  previous  limitation  over,  which  therefore  was  too  remote. 

XIX.  Cotifiitnimott  —  mttlahoit  to  motirii  to  be  latO  out  tit 

laittif 

1.  Where  it  shall  be  laid  out 

2.  How  it  shall  be  settled. 

S.  Whether  it  shall  pass  as  real  or  personal. 

XX.  Coiustrticttott  —  ttt  triattoit  to  itttesitaciu 

1.  A  sum  directed  to  be  disposed  of  acoordinff  to  any  instruc- 

tions testator  might  leave  in  writing ;  and  none  found. 

2.  Property  excepted  as  hereinafter  dbposed  of  to  A.>  which  it 

was  not 
S.  From  revoking  the  share  of  a  residuary  legatee. 
4.  Miscellaneous  cases. 

XXI.  Cott0trumott — iit  relation  to  tge  re^ttiiie. 

1.  Residuary  clause  passes  all  personalty  that  is  not  disposed  of. 

2.  The  general  residue  of  personally  comprehends  every  thing 

not  otherwise  effectually  disposed  of. 

3.  Whatever  is  not  well  given  by  the  will,  falls  into  the  residue. 

4.  Under  residuary  bequest  to  legatees  in  proportion  to  their 

legacies,  all,  even  of  rings,  entitled. 

5.  Relations  took  shares  in  the  residue,  notwithstanding  specific 

bequests  by  codicil. 

6.  Where  no  direction  is  given  as  to  surplus  interest,  and  the 

capital  is  made  pajrable  at  a  future  time^  the  surplus  interest 
faUs  into  the  residue. 

7.  A  particular  fimd  held  part  of  the  residue. 

8.  What  bequest  shall  be  residuarv. 

9.  Construction  of  a  residuary  msposition,  as  embracing^  the 

general,  and  not  limited  to  a  special  residue. 

10.  ^^ether  a  nn^re  residuary  bequest  amounts  to  a  dispositioii 

.  of  the  legacy. 

11.  Construction  of  a.  residuary  clause,  as  comprehending  a 

legacy  given  upon  a  contingency,  which  did  not  happen. 
12. ''Words  in  a  residuary  clause  held  referrable  to  a  ccMitin- 
gency. 
'  IS.  legacy 
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15.  hepcy  of  a  specific  sum,  as  a  residue,  but  miscalculatec)  ; 

tbe  residue  being  larger  shall  pass. 

14.  What  not  includ^  within  an  exception  out  of  a  residuary 
bequest 

iS,  Amount  of  the  shares  of  the  residuary  l^atees,  in  a  mis- 
cellaneous case. 

16.  Miscellaneous  cases. 

17.  "  Specifically,"  construed   "  particularly." 

18.  With  reference  to  conversion. 

19.  Whether  the  executor  or  the  next  of  kin  shall  take.     Vide 

in  tit.  Uses  and  Trusts. 

XXIL  Cott0tnictton — tnt0cellamoii0  catsetf* 

1 .  Legatee  held  entitled  to  the  produce  of  securities  bequeathed, 

concerted  in  testator's  lifetime.  « 

2.  Power  to  appoint  the-whole  fund  to  the  survivor  of  children. 

3.  Power  to  exclude  fix)m  a  partnership. 

4.  A  deed  of  appointment  held  sufficient  indication  of  intention 

that  property  should  continue  personal 
*  5.  A  case  where  a  residence  at  L.  beyond  a  year  was  held  not 
to  entitle  to  the  continuance  of  a  weekly  payment 

6.  Bequest  for  the  improvement  of  the  city  of  Bath. 

7.  A  bequest  construed  as  a  direction  to  lay  out  the  money  in 

an  annuity. 

8.  Annuities  '<  in  the  order  they  are  now  mentioned." 

9.  Charitable  bequest 

10.  Annual  sum  not  confined  to  the  minority  of  legatee. 

11.  Release. 

12.  Property  held  Inibject  to  the  uses  of  a  settiement 

13.  A  bequest  for  the  poor  of  a  parish,  held  not  within  the 

meaning  of  a  local  act. 

14.  Bequest  of  the  debt  which  shall  be  owing  on  a  particular 

day,  taken  as  it  stood  on  that  day* 

15.  The  income  only,  not  the  amital,  held  disposed  of. 

16.  The  disposition — held  to  be   in   &vour   of  the  younger 

childr^,  excluding  the  eldest. 

17.  Miscellaneous  cases. 

XXIIL  jgDf  rgr  mMtmcgftpf  of  accrued  {igareti^ 

Vandeigucht  v.  Blake. 

XXIV.  jDf  ttfni&t  ftttii  ffutmiavp  legacmai* 

1.  The  leaning  of  the  court  is  against  specific  legacies. 

2.  What  legacies  are  specific. 
S.  What  l^;acies  are  pecuniary. 

4.  Ijegacv  is  ambulafa^;  but  a  specific '  bequest  is  fixed  as 

mwm  as  a  devise  of  land. 

5.  A  specific  l€^;acy  cannot,  in  a  subsequent  part  of  the  will,  be 

charged  with  pajnnent  of  debts  and  legacies. 

6.  Distinction  between  the  specific  bequest  of  a  debt,  and  le- 

gacies out  of  it 

G  g  3  XXY.  Wpta 
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XXV.  mfim  legacmi  e%M  be  accumulatibe ;  Xslfftn  not» 

1.  When  they  shall  be  accumulative. 

2.  When  not 

XXVI.  m^^  &hM  be  an  abrmiitioit  of  a  (rgacp ;  toBdt  wu 

1.  What  shall  be.  ' 

2.  What  shall  not  be. 

3.  A  codicil,  ratifying  a  will,  does  not  set  up  an  adeemed  l^cy. 

XXVII.  mtttx  a  legatp  sffM  laptit ;  togen  not* 

1.  When  it  shall  lapse. 

2.  When  it  shall  not  lapse. 

S.  Of  the  law  of  Scotland  upon  this  subject. 

XXVIII.  mJbm  a  ItqatpniM  be  botO. 

A  legacy  to  one  fidsely  assuming  a  particular  character. 

XXIX.  £)f  Charging  (egacteti  upon  rge  real  ejaitate^ 

1.  What  words  shall  be  sufficient  to  create  a  charge;  what  not* 

2.  Implication  of  a  charge. 

3.  Of  the  rule  that  land  charged  by  attested  will,  is  also  charged 

by  an  unattested  codidL 

XXX.  £)f  tge  papmem  anb  appropciatton  of  legacteit* 

1.  Time  of  payment  in  ordinary  cases. 

2.  Time  of  payment,  where  legacies   are   given   out   of  the 

residue. 

3.  Time  of  payment,  in  the  case  of  a  residue  bequeathed  to 

children  payable  at  twenty-one. 

4.  Time  of  payment,  in  the  case  of  a  defeasible  l^acy. 

5.  Time  of  payment,  of  a  legacy  at  a  particular  age,  and  one 

l^;atee  attaining  it 
6«-  Time  of  payment,  in  miscellaneous  cases. 
7.  Of  the  mode  of  payment,  where  the  legacy  is  bequeathed  in 

a  foreign  coin. 
.S.  Of  the  mode  of  payment,  in  miscellaneous  cases. 
9.  Where  a  l^acy  is  given  over  in  de&ult  of  clmm. 

10.  The  case  of  a  aefeasible  legacy  payable  at  a  particular  time. 

11.  Out  of  what  fund  a  legacy  shall  be  payable. 

12.  To  whom  a  l^acy  shful  be  paid. 

13.  Voluntary  bond  payable  in  preference  to  Ic^gacies. 

14.  In  the  case  of  married  women. 

15.  Where  a  legacy  is  payable  out  of  land,  and  the  l^atee  dies 

before  the  time  of  payment 

16.  Of  presumptive  payment 

17.  In  what  cases  the  court  will  order  legacies  to  be  raised  or 

secured. 

18.  In  what  cases  the  court  will  not  order  legacies  to  be  raised 

or  seeured. 

19.  What 
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1 9*  What  appropriation  shall  be  valid. 
20.  What  appropriation  shall  be  invalid. 

XXXI.  |ti  togat  cd^esi  tge  personal  estate  sSall  be  first 

opplieti^ 

XIXII.  Bin  togat  cases  tge  real  estate  sl^all  be  first  applied^ 

XXXIII.  £)f  t&e  abatement  anti  refunding  of  legacies* 

1.  LfCgacies  and  annuities .  out  of  personal  estate,  decreed  to 

abate  in  proportion. 

2.  In  the  case  of  a  devise  in  trust  for  several  legatees;  the  death 

of  some ;  and  a  deficiency. 

3.  Legatee  must  refund  on  the  assets  proving  deficient. 

4.  In  the  case  of  laches- 

XXXIV.  j©f  tfft  riggts  anb  equities  of  legatees* 

.    1.  Right  of  a  specific  legatee  against  the  executor's  pawnee. 

2.  Right  of  a  legatee  against  the  executor's  voluntary  donee. 

3.  Distinction  between  specific  and  pecuniary  legatee,  in  the 

case  of  assets  pledged,  or  disposed  of. 

4.  In  the  case  of  the  d^reciation  of  a  specific  legacy  wrong- 

fiilly  withheld 

5.  On  a  devastavit  by  the  executor,  a  specific  legatee. 

6.  Right  of  legatees  to  stand  in  the  place  of  specialty  creditors 

paid  out  of  the  personal  estate,  against  estates  descended. 

7.  On  a  mortgagee  exhausting  the  personal  estate. 

8.  Lien  of  residuary  legatee  on  the  specific  fund. 

9.  In  the  case  of  a  fund  of  investment  rising  in  value. 

10.  Right  of  a  legatee  to  prosecute  a  decree  lor  an  account. 

11.  In  relation  to  a  surplus. 

12.  In  relation  to  the  residue. 

13.  Miscellaneous. 

XXXV.  M  ^  satisfaction  of  bebts    anb    portions,   bp 

legacies* 

1.  General  rule. 

2.  Vide  in  tit  Satisfaction. 

XXX VL  jS>f  bequests  to  ejrecutors  as  Sucg^ 
XXXVII.  ^tscelloneous  points  relatibe  to  bequests^ 

1.  Bequest  towards  liquidating  the  national  d^bt. 

2.  Principle  of  arrangement  as  to  personal  estate,  between  the 

persons  entitled  jor  life  and  in  remainder. 
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1.  Wbot  tn0rriimrnt0  ^j^all  be  contrtlirt^  a0  totH0> 

1.  Deeds. 

A  deed  may  operate  as  a  will.    Habergham  ▼.  Vincent,  4  B.  C.  C.  953. ; 
2  Ves.  jun.  204. 

2.  Deeds  testamentary  in  tbeir  nature,  are  often  required  to  be  proved 

as  sucb. 

Deeds  testamentary  in  their  nature,  often  required  to  be  proved  at  such. 
lVes.411. 

3.  A  letter  to  an  attorney,  containing  instructions  for  a  will. 

A  letter  to  an  attorney  containing  instructions  for  a  will,  established  as 
a  will.    Habberfield  v.  Browning,  4  Ves.  200. 

4.  Miscellaneous. 

C.  by  his  will  devised  all  his  freehold  and  copyhold  estates  to  his  two 
daughters,  A.  and  M.,  and  all  other  daughters  that  he  might  thereafter 
have,  as  tenants  in'  common  in  fee.  He  had  afterwards  anoUier  daughter 
L.  He  then  gave  directions  for  another  will,  by  which  he  gave  all  hh  real 
estates  to  his  two  eldest  daughters,  and  a  sum  of  15,000^  to  his  daughter  L. 
The  attorney  took  the  minutes  of  this  second  will  in  writing;  but  before  it 
was  prepared,  the  testator  died.  These  minutes  were  proved  in  the  q>i- 
ritual  court  as  a  testamentary  paper.  This  pu>er  being  proved  in  the  spi- 
ritual court  is  sufficient  to  pass  the  copyhold  estate,  cat  it  is  so  toCslly 
void  as  to  the  freehold,  that  it  will  not  put  L.  to  her  election  under  which 
will  she  will  take ;  and^  she,  therefore,  will  take  her  share  of  the  freeholds 
under  the  first  will,  as  well  as  the  iSfiOOl.  under  the  second.  Gary  v. 
Askew,  1  Cox,  241. 

II.  msSifiat  inmnmmtti  sBall  not  be  cottsiitirtet)  a0  toill0« 

1.  An  incomplete  or  unfinished  testamentary  paper. 

1.  If  it  appears  upon  a  will  of  personal  estate,  that  somethinff  more  is 
intended  to  be  done,  and  the  party  is  not  arrested  by  sickness  or  death,  the 
usual  declaration  at  the  beginning,  that  it  is  his  will,  is  not  sufficienti 
9  Ves.  249. 

2.  An  unfinished  testamentary  paper  of  no  effect ;  the  party  having  Kved 
eight  davs  afterwards.    Griffin  v.  Griffin,  4  Ves.  197. 

3.  Where  a  testatrix  made  her  will,  disposinj?  of  real  and,  personal  pro* 
perty,  and  signed  and  sealed  it,  and  a  clause  of  attestation  in  the  common 
form  was  subjoined,  to  which  there  was  no  subscription  of  witnesses,  and 
the  will  was  found  at  her  death  wrapped  in  an  envelope,  on  which  was 
written,  "  I  have  signed  and  sealed  my  will,  to  have  it  ready  to  h^s  witnessed 
the  first  opportunity  I  could  get  proper  persons ;"  held,  the  instrument  ap- 
pearing to  DC  incomplete  (something  more  having  been  intended),  was  not 
a  good  will  as  to  the  personal  property.  Walker  v.  Walker,  1  Mer.  50S. 
Parol  evidence  admitt^  as  to  the  circumstances  of  the  papers,  and  the  in- 
tention of  the  testatrix.  Ibid. 

2.  Written  statement  of  what  bystanders  '*  understood"  to  be   tes- 
tator's meaning. 

A  paper  writing  signed  by  the  executors  and  others,  purporting  to  be  an 
acknowledgment  of  what  they  understood  to  be  the  will  of  the  testator  when 
he  was  unable  to  speak,  altnough  proved  in  the  spiritual  court  as  a  tes* 
tamentary  paper,  yet  will  not  operate  as  a  codicil  in  the  court  of  chancery, 
and  the  bill  claiming  legacies  under  such  an  instrument  will  be  dismissed, 
Gawler  v.  Standerwick,  2  Cox,  16. 

3.  Mi»* 
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3.  MisoeUanfious. 

Testator  haviag  bequeathed  his  personal  estate  to  his  wife,  with  a  coa- 
iingent  dispoeitioQ  to  ainr  child  jihe  might  be  ensient  with,  by  an  instrument 
executed  m  the  East  Indies,  during  his  last  illness,  empowers  A.  and  B. 
to  inrest  any  g<dd*dust»  &c.  which  he  had,  in  bottonuy,  as  they  should  tlijnk 
most  advantageous,  and  deliyer  the  same  over  to  his  wiCe,  or  her  assigns, 
she  running  lul  risk.  Held,  that  thb  instrument,  though  it  had  been  proved 
in  the  ecderfastical  court,  was  merely  an  act  inier  vivotj  and  not  a  revo« 
cation  of  the  will.    Pigott  v.  J'Anson^  1  Eden,  469. 

III.  aangat  map  be  bequeatgeD^ 

Whether  a  heribible  bond  in  »Scotland  may  be  disposed  of   by 

will. 
Heritable  bond  in  Scotland,  whether  disposable  by  will,  referred  to  the 
master  to  certify  the  Ux  loci.    Glover  ▼•  Shechoff;  2  B.  C.  C.  S3. 

IV.  jgDf  fxqmtfi  to  amdtins  )x^itm»m* 

The  statute  25  Geo.  2.  extends  to  all  wills  and  codicils. 

Legacy  to  a  subscribing  witness  to  a  will,  though  of  personal  property 
qdIj,  void  under  the  statute  25  Geo.  2.  c.6.  extending  to  all  wills  and  co- 
dicils.   Lees  V.  Summersgill,  17  Ves.  jun.  SOS. 


V.  Hetociittoit  of  toil(0. 

1.  By  cancelling  a  codicil  of  exclusion,  corresponding  to  an  interline- 
ation in  the  will,  omitted  to  be  eraseo. 

Where  a  testator  interlined  his  will,  to  except  the  plainti^,  who  was  named 
t  legatee  under  it,  with  others,  and  also  made  a  cocucfl  expressly  excluding 
him,  but  afterwaids  obliterated  the  codicil,  without  doin^  the  same  with 
the  interlineation  of  the  will ;  the  court  admitted  the  plaintiff  to  an  equal 
interest  with  the  other  parties  taking  under  the  willy  considering  Che  in- 
ference as  certain  that  the  testator  so  intended.  Utterson  v.  Utterson, 
Cooper,  40. 

2.  Efiect  of  a  revocation  upon  a  mistaken  supposition. 

Testator  by  his  will  gjave  leffacies  to  A.  and  B.,  describing  them  as  grand- 
children of  Cy  and  their  residence  in  America:  by  a  comcil  he  revoked 
these  l^acies,  giving  as  a  reason,  that  the  legatees  were  dead :  the  fact  not 
being  true,  they  were  held  entiUed,  upon  proof  of  identity.  Campbell  v. 
French,  3  Ves.  321. 

3.  E£Pect  of  a  codicil,  revoking  a  l^acy  of  *^  SOL**  whereas  it  was 

100/. 

♦ 

A  testator  by  codicil  revoked  the  legac]^  of  50/.  bequeathed  to  his  sister. 
The  only  legacy  given  to  her  was  10(0.  given  by  the  will :  as  to  the  efiect 
of  the  codicil,  quare.    Lord  Carrington  v.  Payne,  5  Ves.  404'. 

4.  Implied  revocation,  by  marriage  and  birth  of  a  child. 

1.  Marriage  and  birth  of  a  child,  an  implied  revocation  of  a  will  of  per* 
sonal  property.    1  Ves.  Sc  Beam.  397. 

2.  Vide  in  tit.  Dsvisb  of  Real  Propsrtt. 

5.  A  legacy  is  not  revoked  by  testator's  marriage  with  legatee. 

Marriage  of  a  testator  with  a  legatee,  is  not  a  revocation  of  the  legacy. 
Eubank  v.  Hallowell,  2  B.  C.  C.  220. 

6.  A 
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6.  A  case  in  which  the  gift  of  the  general  residue  only,  and  not  of  the 
articles  enumerated,  was  revoked  by  a  codicil. 

Testator  bequeathed  as  follows :  **  As  to  my  leasehold  house  in  L.,  and 
all  my  household  goods  and  furniture  there  and  at  S.,  and  as  to  all  my 
plate,  linen,  china,  pictures,  live  and  dead  stock,  and  all  the  residue  of  my 
goods,  chattels,  and  personal  estates,  &c.  I  give  and  bequeath  the  same  to 
A.*'  By  codicil  he  revokes  the  bequest  **  of  the  residue"  to  A.,  and  gives 
**  the  residue  of  his  said  personal  estate"  to  B.  The  eift  of  the  general 
residue  only,  and  not  of  the  articles  enumerated,  is  revoked  by  this  codicil. 
Clarke  v.  Butler,  1  Mer.  SCH. 

VI.  3n  relation  to  t&e  probate^ 

1  •  Prerogative  probate,  when  recjuisite. 

To  get  money  out  of  court,  however  small  the  amount,  a  prerogative 
probate  is  necessary.    Thomas  v.  Davies,  12  Yes.  417- 

2.  How  &r  conclusive. 

1.  Probate  not  conclusive;  not  being  refused,  except  in  a  plain  case. 
Sinclair  v.  Hone,  6  Ves.  607. 

2.  Probate  being  granted  as  of  a  will  and  codicil,  is  conclusive  as  to  the 
fact  of  their  being  distinct  instruments.    Baillie  v.  Butterfield,  1  Cox,  392. 

VIL  Con0tructiott  —  grttrral  rulejai^ 

1..  Force  of  introductory  words. 

.  Bequest  of  the  testator's  fortune  in  India,  not  extended,  under  the  general 
words  ^*  temporal  estate,''  in  the  introductory  part  of  the  will,  to  property 
in  £ngland,  part  remitted  from  India  between  the  will  and  the  death,  and 
some  in  its  passage  to  England  at  his  death.     Sadler  v.  Turner,  8  Ves.  617. 

2.  Application  cy  pres  of  a  bequest  for  an  in&nt's  anvancemetU  in  a 

particular  line. 

If  a  legacy  is  given  for  the  benefit  o£  an  infant  in  one  Vay,  and  it  <:annot 
be  wo  applied,  it  may  be  applied  for  his  benefit  in  another  way,  as  if  it  was 
to  put  him  into  orders,  and  he  became  a  lunatic.    5  Ves.  463. 

VI IL  Coit0triittton  —  togat  toort>0  Dedcnbe  tge  legatetfir,  aitH 

tj^tngsi  beqiueatgeD^ 

1.  The  words  *^  all  my  clothes  and  linen  whatsoever.^ 

Legacy  of  '^  all  my  clothes  and  linen  whatsoever,"  only  passes  body,  not 
table  or  bed  linen.    Hunt  v.  Hunt,  3  B.  C.  C.  31 1 . 

2.  The  words  ^^  my  house,  and  all  that  shall  be  in  it  at  my  death*'* 

Securities  for  money  do  not  pass  by  goods  in  testator's  custody.  Green 
V.  Symonds,  1  B.  C.  C.  129.  n. 

3.  The  words  ^^  all  my  property  in  A.  except*'  a  particular  chose    in 

action  described. 

Bequest  of  "all  my  property  in  A.  except"  a  particular  chose  in  action 
descrioed  in  the  will.  Other  cnoses  in  action  found  in  A.  (such  as  mortgaged 
deeds,  bonds  and  bankers*  receipts)  do  not  pass,  notwithstanding  the  excep- 
tion. Vaughan  v.  Brook,  1  Sch.  &  Lef.  31 8.  Bank  notes  would  have  passed ; 
they  being  quasi  cash.    Ibid.  319. 

4.  The  words  "  all  debts  due  to  me," 

Money  at  a  banker's  held  to  pass  under  a  bequest  of  all  debts  due  to  th^ 
testator.     Carr  v.  Carr,  1  Mcr.  541.  n. 

5.  The 
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5.  The  words  *'all  my  waggoii-ways»  rails,  staiths,  and  all  implements, 

utensils,  and  things/' 

Testator  gave  all  his  waggon-ways,  rails,  staiths,  and  all  implements,  uten- 
sils, and  things,  at  his  deaUi  used  or  employed  together  with,  or  in  or  for  the 
working,  jnanaeement  or  employment  of  his  collieries,  and  which  may  be 
deemed  as  of  the  nature  of  personal  estate,  in  trust,  to  be  held  or  enjoyed 
with  the  collieries.  Decree  by  Lord  Rosslyn,  that  under  this  bequest,  and 
upon  the  circumstances,  money  due  from  the  fitters  and  others,  and  in  the 
Tjme  bank,  coals  at  the  pits  and  staiths,  com,  hay,  horses,  timber,  oil,  can- 
dles, fire-engines,  and  ottier  articles  of  stock  in  trade,  passed*  S  Ves.  212. 
.  That  decree  affirmed,  upon  a  re-hearing,  by  Lord  Eldon,  but  with  consider- 
able doubt.     Stuart  v«  Marquis  of  Bute,  1 1  Ves.  627* 

6.  The  words  "  all  I  am  possessed  of." 

Construction  of  a  very  inaccurate  will,  that  the  words  **  and  all  I  am  pos- 
lessed  of,'*  were  confined  to  a  specific  bequest  of  stock  immediately  preccd*- 
mg ;  meaninff  all  interest  in  that  fund ;  and  did  not  comprise  the  general 
rc»due;  which  was,  by  a  subsequent  clause,  expressly  disposed  of  in  a  diffe- 
rent manner.    Wilde  v.  Holtzmeyer,  5  Ves.  81 L 

7.  The  words  ^'  all  debts  due  and  owing  to  me  at  the  time  of  my 

death.'* 

Under  a  bequest  of  *'  all  debts  due  and  owing  to  the  testator  at  the  time 
of  his  death,"  a  bond  conditioned  for  replacing  a  sum  of  stock  sold  by  the 
testator  after  the  date  of  his  will,  and  lent  by  him  to  the  obligor,  was  held 
to  pass ;  the  day  stipulated  for  the  re-investment  being  passed  at  the  time  of 
his  death ;  therefore  not  comprehended  in  the  residuary  devise  enumerating 
(among  other  things)  ''his  government  stocks  and  funds."  Essingtonv. 
Vashon,  3  Mer.  434. 

8.  The  words  '<  cabinet  of  curiosities.'' 

Diamonds  and  pearls  made  up  for  wear,  will  not  pass  by  a  devise  of  a  ca- 
binet or  collection  of  curiosities,  consisting  of  coins,  medals,  gemsyond  oriental 
sUmeSy  and  other  valuable  things.  '*  Valuable  Uiings"  must  mean  things 
^jiudem  generis*    Cavendish  v.  Cavendish,  1  Cox,  77« ;  1  B.  C.  C^  467- 

9.  The  words  <' all  in  Suffolk." 

A  bond  being  at  the  testator's  house  in  Suffolk,  does  not  pass  by  the  words 
in  his  will,  "  I  give  all  in  Suffolk ;"  the  bond  having  no  locality.  Moore  v. 
Moore,  1  B.  C.  C.  127. 

10.  The  words  '^  my  house  and  all  that  is  in  it'' 

Under  a  bequest  of  '<  my  house  and  all  that  shall  be  in  it  at  my  death,'* 
cash  passes;  not  promissory  notes  and'  securities.  Whether  buik  notes 
ahould  be  considered  cash  for  this  purpose,  qtuere.    11  Ves.  662. 

11.  The  words  '^all  my  estates  in  law  and  equity." 

*^  All  my  estates  in  law  and  equity*'  in  a  will,  will  pass  personal  to  be  laid 
out  in  land.     1  Ves.  204. 

12.  The  words  "and"  construed  "or,"  etviceversd. 

1.  Testator  gave  legacies  to  his  three  children,  payable  after  the  death  of 
hb  executrix,  and  directed,  that  if  any  of  the  chUdten  should  die  unmarried, 
and  without' issue,  before  the  death  of  the  executrix,  the  legacy  should  fto  to 
the  surviving  children.  One  of  the  daughters  married,  but  died  wiuiout 
iisue  in  the  lifetime  of  the  executrix.  Her  legacy  survived  to  the  other 
children.    Hepworth  v.  Taylor,  1  Cox,  1 12. 

2.  Bequest  to  two  persons  or  their  children,  held  to  give  the  children  an 

ipterest 
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interest  by  way  of  substitution  only ;  not  concurrent.    Crooke  ▼•  De  YuidM, 
9Ve8.  197. 

13/ The  words  "chUd,"  "children/* 

1.  A  legacy  to  the  children  of  A.  does  not  extend  to  a  child  in  ventre  $a 
mere.  S.  C.  2  B.  C.  C.  33. ;  S.  P.  Coofier  v.  Forbes,  2  B.  C.  C.  68.  But  the 
point  doubted,  lord  chancellor's  opinion  being  rather  contrary.  Clarke  v. 
Blake,  2  B.  C.  C.  320. 

2'  Legacy  to  the  children  of  a  deceased  sister  means  children  living  at  the 
testatoVs  decease.    Viner  v.  Francis,  2  B«  C.  C.  658« 

3.  Where  a  legacy  is  to  be  divided  among  children  at  a  given  time,  those 
bom  before  the  time  of  division  shall  take.  Pulsford  v.  Hunter,  3  B.  C«  C. 
416.    But  where  the  gifk  is  general,  all  shall  take.    Hughes  v,  Hughes, 

3  B.  C.  C.  352.  434. 

4.  Under  a  legacy  to  the  children  of  A.,  those  born  before  the  time  of  dis- 
tribution are  entitled  to  share ;  unless  a  time  of  distribution  is  expressly 
provided,  excluding  those  bom  afterwards  by  the  necessity  of  a  previous 
distribution,     15  Ves.  125. 

5.  Legacy  given  to  the  children  of  A.  lawfully  begotten,  or  to  be  begot- 
ten, does  not  extend  to  children  bom  after  the  death  of  the  testator.  Sprack- 
ling  V.  Ranier,  Dick.  344. 

6.  Devise  to  all  the  children  of  A.  at  twenty-one,  a  child  bom  after  the 
death  of  the  testatrix  shall  take.    Congreve  v.  Congreve,  1  B.  C.  C.  590. 

7.  Bequest  to  the  children  of  testator's  daughter,  to  die  number  of  four, 
of  the  sum  of  10007.  each,  if  nfore,  the  4000/.  to  be  divided  between 
such  as  should  be  living  at  testatoi^s  death ;  but  if  his  daughter  should 
die  without  issue,  then  over.  A  child  by  another  husband,  bom  after  tes- 
tator's death,  cannot  take,  and  the  bequest  dver  is  good,  being  not  a  limit- 
ation over,  but  an  absolute  legacy.    Salkeld  v.  Vemon,  1  Eden,  64. 

8.  Testator's  wife  being  ensient,  he  gave  his  estate  to  trustees,  to  apply 
pro6ts  for  the  use  of  the  child  during  infancy,  and  at  twenty-fivCf  to  the 
child  in  fee ;  but  in  case  the  child  should  die  before  twenty-five,  without 
issue,  remainder  over ;  the  child  was  still-born.  Afterwards  testator  made 
a  codicil,  affirming  his  will,  and  died  without  issue ;  forty-three'  weeks  after 
his  decease  the  widow  is  brought  to  bed  of  a  son :  this  son  cannot  take  the 
estate,  which  goes  to  the  devisees  over.    Foster  v.  Cooke,  3  B.  C.  C  S47* 

9.  Gift  of  a  residue  to  the  children  of  A.  By  a  codicil  a  sum  was  set 
apart  to  secure  annuities.  A  child  bom  after  testator's  death,'  shall  not 
take.    Hill  v.  Chapman,  3  B.C. C  391. 

10.  A  specific  sum  given  to  the  six  children  of  A.  A.  had  six  children 
at  the  time ;  one  more  was  bom  after  the  will,  but  before  tiie  making  of  a 
codicil,  she  shall  not  take  a  share  with  the  six  bom  before.    Sherer  v.  Bisbop» 

4  B.  C  C.  55* 

11.  The  testator  j^ve  to  A;B.'s  children  "  50/.  to  every  child  he  hath 
by  his  wife,  to  be  paid  them  as  they  shall  come  of  age."  There  were  eleven 
children  at  the  date  of  the  will ;  thirteen  at  the  testator's  death,  and  three 
bom  afterwards.  The  Uiirteen  children  living;  at  the  death  of  the  testator 
are  entitled  to  their  legacies,  but  not  those  bom  afterwards.  Ringrose  t. 
Bramham,  2  Cox,  384. 

12.  Testator  gave  to  each  and  every  of  his  children,  bom  or  thereafter  to 
be  bom,  and  who  should  be  living  at  the  time  of  his  death,  5000f.  a^piece, 
to  be  paid  at  their  ages  of  twenty-one,  &c.  with  interest  from  the  day  of  his 
death.  A  child  in  ventre  sa  mere  is  entitled  to  a  legacy  of  500(tf.,  bat  the 
interest  is  to  be  computed  only  from  the  death  of  the  testator.  Rawlins  ▼• 
Rawlins,  2  Cox,  425. 

13.  Legacies  in  trust  for  all  grandchildren  then  in  existence  by  name,  to 
sons  at  twenty-three,  daughters  at  twenty-one,  mesne  interest  for  education ; 
surplus  to  accumulate  with  survivorship ;  residue  for  all  the  grandchildren 

generally 
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generally  for  their  benefit,  ''  as  aforesaid ;"  by  codicil,  a  fund  set  apart  to 
pay  life  annuities ;  grandchild  born  after  testator^s  death  not  entitled  tp  a 
ihare  of  the  residue^  into  which  the  fund  under  the  jcodicil  falls  after  the 
purpose  answered.    Hill  v.  Chapman,  1  Yes.  405.  ' 

14.  Legacy  by  a  grandfather  in  trust  for  the  five  children  by  name,  and 
all  sad  every  the  child  and  children  of  his  son,  equally  at  twenty-one,  or 
upon  Hiarriage  of  the  daughters,  with  power  to  advance  money  for  putting 
oat  all  and  every  or  any  of  the  sons  to  business.  The  first  attaining  twenty- 
one  is  entitled  to  receive  his  share  then.    Prescot  v.  Long,  2  Yes.  620. 

15«  Testator  directed  his  children  generally  to  be  maintained  during  the 
life  of  lus  wife,  but  distributed  the  property  after  her  death  in  words  which 
would  not  compromise  after-bom  sons ;  they  were  held  entitled  to  the  for- 
mer provision.    Matchwick  v.  Cock,  S  Yes.  609. 

16.  Under  a  disposition  by  will  to  the  children  of  A.  and  B.  payable  at 
twenty-one  or  marriage,  with  a  limitation  over  upon  failure  of  issue  in  the 
lires  of  A.  and  B.,  it  was  held  that  all  the  children  without  restriction  were 
entitled ;  and  an  apportionment  being  directed,  and  the  interest  ordered  to 
be  paid  to  those  who  had  attained  twenty-one,  children  bom  afterwards, 
tbough  entitled  to  a  share  of  the  capital,  were  not  allowed  to  claioi  the  by- 
gone interest.    Mills  v.  Norris,  5  Yes.  3S5« 

17.  Bequest  to  the  children  of  A.  bom  of  to  be  bora,  as  many  as  there 
might  be,  at  twenty-one  or  marriage,  with  survivorship,  and  a  limitation 
over  upon  the  death  of  all,  ice*  vested  in  those  living,  wnen  one  is  entitled, 
to  the  exdoaion  of  those  bora,  afterwards*  Whitbread  v.  Lord  St*  John, 
iO  Yen.  152. 

18.  Legacy  to  the  tbree  children  of  A.  the  sum  of  600{.  each.  Four 
duldiw  ful  bora  before  the  date  of  the  will,  entitled  to  600{.  each.  Grawey 
V.  Hibbert,  19  Yes.  125. 

19.  Testator  gives  to  each  of  his  sbter's  children  "  whether  now  born  or 
lieiMfter  to  be  bora,  the  suni  of  20007.  each,  payable  at  twebtv-one,*'  anM 
diFecCaliis  execotorB  to  appropriate  a  fund  fbr  parent  of  those  legacies,  the 
iDtereat  of  such  fund  to  be  paid  to  liis  sister,  until  the  legacies  become  pay« 
aUe.  This  is  an  intention  which  the  court  will  not  carry  into  effect,  m 
fimmr  of  children  bora  after  the  death  of  the  testator,  as  well  as  those 
livittg  at  the  time  of  his  deadi,  by  directmg  sudi  a  fund  to  be  impouaded,  as 
will  probably  be  sufficient  to  answer  the  purpose.  Defflis  v.  Goldschmidt, 
1  Mer.  417. 

20.  Bequest  of  residue  after  death  of  testator's  wife,  to  five  of  his  child- 
ren, and  to  the  wn  of  my  son  John  Tebbs,  or  his  other  children  that 
are  Kving :  held  to  pass  shares  to  children  of  the  son,  bora  after  testator's 
deadi,  and  before  the  death  of  his  wife.    Tebbs  v.  Carpenter,  1  Mad.  290. 

21.  A  direction  for  maintenance,  in  general  terms,  comprehending  sdl 
children,  not  restrained  by  the  bequest  of  the  capital  in  terms  limitra  to 
those  living  at  the  date  of  the  will.    Freemantle  v.  Taylor,  15  Yes.  363. 

22.  A  bequest  of  a  residue  to  be  divided  equally  '<  amongst  all  the  child- 
ren of  my  late  cousin  £.  L.  and  my  cousin  P.  F.  and  their  lawful  represen- 
tatives," is  a  bequest  to  the  children  of  E.  L.  and  to  P.  F.  himself,  and  not 
to  the  children  of  P.  F.    Lugar  v.  Harman,  1  Cox,  250. 

23.  Devise  to  A.  and  his  wife  for  life ;  and  after  die  deatJi  of  the  survivor, 
upon  trust  to  sell  and  apply  the  produce  to  and  among  all  and  every  the 
issue,  dnld  or  children  of  A.,  by  his  said  wife,  and  then:  representative^ 
eqndly:  tfie  fund  belongs  to  the  children  surviving  the  testator,  bat  the 
issue  of  a  daughter,  who  died  in  the  life  of  A.  are  entitled  as  representatives 
aninst  the  cT«m  of  their  ftther  as  administrator.  Horsepool  v.  WatsoDf 
3  Yes.  383. 

24t,  Testator  gave  legacies  with  maintenance,  to  his  two  illegitimate  child- 
ren, naming  them,  by  C.  B.  and  to  all  the  other  chUdren  he  might  have  by 
her,  GOOOf.  each,  and  after  other  bequests,  the  residue  among  his  said 

children. 
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children.  By  codicil^  he  directed  maintenance  of  another  child  born  since ; 
also  interlining  his  name  with  those  of  the  other  chil  dren  in  tlie  first  part  of 
the  will  only.  That  child  entitled  only  to  maintenance,  and  a  share  of  tlie 
residue,  not  to  the  legacy  of  6000/.     Arnold  v.  Preston,  18*  Ves.  ^88. 

^5.  Bequest  of  stock  to  trustees  intrust,  afVer  the  death  of  A.»  to  transfer 
the  same  to  and  amonsst  all  and  etery  the  nephews  and  nieces  that  should  be 
then  livingt  **  to  wit,  the  said  J.  B.  or,  her  children »  and  the  said  P.  B.  or^  his 
children,  and  D.  L.  or,  his  children,  and  P.  L.  or,  his  children,  and  S.  G.  or 
her  children.'*  Under  this  bequest,  a  nephew  not  expressly  named,  is  not 
entitled  to  any  share.  And  the  fund  is  eoually  divisible  among  such  nephews 
and  nieces,  and  their  children  as  were  living  at  the  time  of  the  death  of  A. 
Eccard  v.  Brooke,  2  Cox,  213. 

26*  Residuary  bequest  to  A.  **  in  case  she  should  have  legitimate  chil- 
dren ;  in  failure  of  which,"  to  go  over.  A.  having  only  one  child  bom  alive, 
who  died  before  her,  entitled  absolutely*    Wall  v.  Tomlinson,  16  Ves.  41S. 

27.  Legacy  to  the  children  of  the  late  C.  K.  who  shall  be  living  at  testator's 
decease.  C.  K.  being  dead  at  the  date  of  the  will,  leaving  illegitimate  chil- 
dren (of  whom  three  were  living  at  the  death  of  the  testator),  and  not  hav- 
ing, at  the  date  of  the  will,  nor  having  ever  had,  any  legitimate  children,  the 
three  illegitimate  children  were  held  to  be  entitled.  Lord  Woodhouselee  v. 
Dalrjrmple,  2  Mer.  419. 

14,  The  words  "  after-bom  children." 

^  Residue  bequeatlied  to  A.  and  "  all  thQ  other  children  hereafter  to  be 
bom"  of  B.,  at  their  respective  i^es  of  twenty-one.  Those  bom  after  one 
attains  that  age,  arc  excluded.    Uilbert  v.  Boormauy  11  Ves.  238.     . 

15.  Tlie  words  "younger  child." 

1.  Legacy  to  the  seventh  or  younger  child  of  A.  A.  had  six  chidren  at 
testator's  death,  and  had  had  another,  who  died  soon ;  afterwards,  the  plain- 
tiff  was  bora,  who  was  the  seventh  child  living,  but  eighth  in  order  of  birth  ; 
held,  he  did  not  bear  the  description,  and  decreed  in  favour  of  the  youngest 
child.    West  v.  Lord  Primate  of  Ireland,  3  B.  C.  C.  148. 

2.  Construction  of  a  will ;  that  under  a  bequest  to  the  younger  children  of 
A.,  an  only  survivine  younger  child  was>  upon  the  whole  will,  entitled  ; 
and  the  second,  havmg  become  the  eldest,  was  excluded.  Lady  Lincoln 
v.Pelham,  10  Ves,  166. 

16.  The  words  "  seventh  or  youngest  child." 

Legacy  to  the  ^^  seventh  or  youngest  child  of  A."  A.  had  six  children  at 
the  testator's  death,  and  had  another  who  died  at  the  age  of  two  months. 
Afterwards  the  plaintiff  was  bora,  and  was  the  seventh  child  living,  but  the 
eighth  in  order  of  birth.  Other  children  were  bom  afterwards.  Under 
these  circumstances,  the  youngest  child  is  entitled  to  the  legacy,  and  not  the 
plaintiff.     West  v.  Lord  Frimate  of  Ireland,  2  Cox,  258. 

1 7»  The  word  "  cousins." 

Testator  bequeathed  the  residue  of  his  |>ersonal  estate  as  follows :  '*  As  to 
the  residue  of  my  fortune,  I  will  and  desire  that  the  descendants  or  repre- 
sentatives of  each  of  my  first  cousinsi  deceased,  partake  in  equal  shares  and 
proportions  with  my  first  cousins,  now  alive."  The  residue  is  divisible  per 
stirpes  amongst  the  first  cousins,  who  were  living  at  the  testator's  death,  and 
suqn  of  the  descendants  of  his  first  cousins  who  died  before  him,  as  were  next 
of  kin  of  the  deceased  first  cousins,  and  living  at  the  time  of  the  death  of  the 
testator.    Rowland  v.  Gorsuchy  2  Cox,  187. 

18.  The  word  "descendants." 

Legacy  to  the  descendanu  of  A.  and  B,  equally ;  all  descendants,  ^raad- 
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children  as  well  as  children,  take  per  capita,    Butler  v.  Stratton,  3  B.  C. 

19.  The  word  "effects." 

« 

The  word  **  effects"  in  a  will  restrained  to  articles  ejusdem  veneris  with 
those  specified,  though  the  consequence  was  a  residue  undisposed  of.  Raw- 
lins T.  Jennings,  13  Yes.  39. 

20.  The  words  "  other  effects." 

A  residuary  bequest  in  general  terms.  Revocation,  by  a  codicil,  as  to 
'*  plate,  linen,  household  goods»  and  other  effects  (money  excepted.")  The 
exception,  the  restrained  construction,  in  general,  of  the  words,  ''other 
effects,'*  viz.  ejusdem  generis*  Stock,  thererore,  which  does  not  pass  under 
the  word  *^  money"  was  included,  with  leasehold  and  all  personal,  except 
money  and  bank  notes.    Hotham  v.  Sutton,  15  Ves.  319. 

21.  The  words  **fiiriiiture  at  X.,"  which  was  afterwards  removed.    . 

Testator  bequeathed  to  his  wife  his  furniture  at  D.  C.  and  at  W.  He  after- 
wards removed  part  of  the  furniture  at  D.  C.  to  B.  S.  Held,  that  furniture 
at  B.  S.  did  not  pass.    Heseltine  v.  Heseltine,  3  Mad.  276. 

22.  The  words   ^^  furniture,  and  stock  of  carriages  and  horses,  and 

other  live  and  dead  stock.'' 

Under  a  bequest  of  the  use  of  a  house,  with  all  the  furniture  and  stock  of 
carriages  and  horses,  and  other  live  and  dead  stock  for  life,  plate  passed  ; 
wine  and  books  did  not.    Porter  v.  Toumay,  3  Ves.  311. 

23.  The  words  '^  goods  and  chattels*'* 

1.  '*  Goods  and  chattels"  will  pass  all  personal  estate;  but  after  ^'ftimi- 
ture,"  &c.  are  restrained  to  articles  ejusdem  generis,    11  Ves.  666. 

2.  By  devise  of  all  testator's  goods  and  chattels  in  and  about  his  dwelling- 
house  and  out-houses  at  A.  at  his  death ;  held,  that  running- horses  passed. 
Lady  Gower  v.  Lord  Gower,  2  Eden,  201. ;  Amb.  612. 

24.  The  words  *^  household  furniture." 

Question,  whether  plate,  china,  and  linen  were  comprised  in  a  bequest  of 
household  furniture.    Kdlly  v.  Powlet,  Dick.  359. 

25.  The  word  <<  issue." 

1.  Under  a  legacy  to  the  issue  of  A.  all  descendants  are  entitled;  and 
take  per  capita  as  jomt  tenants.    Davenport  v.  Hanbury,  3  Ves.  257. 

2.  Bequest  *^  to  each  and  every  the  coild  and  children  of  mv  brother  and 
sisters,  which  shall  be  living  at  the  time  of  my  death ;  but  if  any  child  or 
children  of  my  said  brother  or  sisters  shall  happen  to  die  in  my  Uptime  and 
leave  issue,  then  the  legacy  or  legacies  hereb^r  intended  for  such  child  or 
children  so  dying,  shall  be  K>r  his,  her,  or  their  issue."  The  issue  take  only 
by  substitution.  Therefore  only  the  issue  of  such  children  as  were  living  at 
the  date  of  the  will,  are  entitled  in  the  event  of  the  death  of  their  respective 
parents,  during  the  testator's  lifetime.    Christopherson  v.  Naylor,  1  Mer.  320. 

26.  The  words  *^  issue  of  a  deceased  child. 

Bequest  of  residue  of  personal  estate,  to  be  divided  into  sixteen  parts, 
and  five  parts  to  be  paid  to  testator's  daughter  R.  on  her  attaining  her  aee 
(^twen^-eight  years  or  day  of  marriage ;  provided  his  said  daughter  shoiud 
marry  with  Uie  approbation  of  his  executors,  and  the  remaining  eleven  parts 
to  be  divided  amongst  his  other  four  children ;  but  in  case  any  of  his  said 
children  should  die  before  their  shares  should  become  payable,  such  shar^ 
should  be  paid  to  and  amongst  the  children  who  should  be  then  hving,  and 
the  issue  of  a  deceased  child  or  children  (if  any)  per  stirpes  and  not  per 
capita f  at  the  same  times  as  their  original  shares  were  made  payable.    A. 

sui:vived 


464  DEVISE  OF  PERSONAL  PROPERTY.    [Chancekt 

cunrtved  the  tetCatoTy  and  married  at  the  age  of  ei^teen,  without  consent, 
and  died  at  the  age  of  twenty,  leaving  a  dauffhter.  The  court  held,  that 
«he  forfeited  her  share  by  her  marriage,  but  that  her  daughter  was  entitled 
to  a  share  as  the  ''  issue  of  a  deceased  child."  Hemings  v.  Munckley, 
1  Cox,  38. 

27.  The  word  "  money." 

1,  Vide  15  Ves.  319. 

9.  Bequest  of  ^*  all  the  testator's  money  in  the  bank  of  England/'  held  to 
pass  stocj^  in  the  funds.  Testator  having  never  had  any  cash  in  the  bank. 
Galllni  v.  Noble,  3  Mer.  691. 

28.  The  words  "  next  of  kin." 

1.  Gift  of  residue  to  be  divided  amon^  the  next  of  kin,  share  and  share 
alike,  shall  be  divided  among  surviving  brothers,  nephews,  and  nieces,  (re* 
presenting  deceased  brothers  and  sisters).    Philips  v.  Garth,  3  B.  C.  C.  64. 

2.  Residuary  clause,  '^  to  be  divided  amongst  my  next  of  kin,  as  if  I  had 
died  intestate.  A  bequefst  to  the  next  of  kin ;  as  they  would  take  under 
an  intestacy ;  and  the  widow  is  not  one  of  the  '*  next  of  kin*'  in  the  ordinary 
sense,  or  in  the.aense  in  which  the  testator  used  the  words.  Garrick  r. 
Lord  Camden,  II*  Ves.  372. 

29.  The  words  "  personal  estate.'^ 

Properly,  nothing  is  the  personal  estate  of  a  testator  that  was  not  so  at 
his  deatli ;  he  may  so  express  himself  as  to  show  something  else  intended ; 
but  where  there  is  nothing  but  a  direction  to  sell  land,  With  an  application 
of  the  money  to  a  particular  purpose,  there  is  no  instance  of  holding  the  sur- 
plus after  chat  purpose  answered,  to  form  palt  of  the  personal  estate,  so  as 
Co  pass  by  Che  resiauary  bequeaC.    1  Ves.  A  Beam«'415. 

30.  The  wojpd  "  relations.*' 

1.  Br  a  bequest  to  a  relation,  those  within  the  statute  of  distribution  alone 
ahfldl  take.    Green  v.  Howard,  1  B.  C.  C.  31. 

2.  Gift  of  residue  to  persons  related  to  the  testator,  confined  to  persons 
within  the  statute  of  distrlbntions.    Rayner  v.  Mowbray,  8  B.  C.  C.  234. 

3.  Gift  of  a  residue  to  A.  for  Hfe,  remainder  to  B*  n>r  life,  then  to  be  di« 
vided  among  his  sister's  relations,  mere  intestacy,  and  shall  go  to  relations 
Uviitg  at  his  death.    Masters  v.  Hooper,  4  B.  C.  C.  207. 

4.  Legacy  for  a  mourning  ring  to  each  of  the  testator's  rehitions  by  blood 
or  marriage^  confined  to  the  statute  of  distributiops,  and  to  those  who  have 
married  persons  entitled  under  it.    Devisine  v.  Mellish,  5  Ves.  529. 

5.  Residuary  bequest  to  the  testator's  daughter  for  life,  and  to  her  chil- 
dren at  their  ages  of  twenty-one ;  and  after  the  decease  of  his  daughter, 
and  of  her  children  under  that  age,  to  go  and  be  distributed  among  his  re- 
lations in  a  due  course  of  administration.  Great-nephews  and  ^eat-nieces, 
the  next  of  kin  of  Uie  testator  at  the  death  of  the  daughter,  entitled,  against 
the  claun  of  the  personal  representatives  of  the  daughter,  the  sole  next  of 
kin  at  the  death  of  the  testator,  and  of  the  representatives  of  nephews  and 
nieces  who  died  in  her  life,  insisting  that  sne  was  excluded  by  the  will. 
JoMB  y.  Colbeok,  8  Ves.  38. 

6.  Befoest  of  residue  to  testator's  wife  for  hfe,  with  a  direction  to  di^ose 
of  the  residue  amongst  his.  rdoHons^  in  sudi  manner  as  she  shotdd  think  fit. 
AppoiBtattBt  to  relations  not  being  next  of  kin,  void,  and  the  residue  de* 
creed  to  be  distriboted  amongst  &o«e  who  were  next  of  kin  to  the  testator, 
at  die  time  of  kk  deadi.    Pope  v.  Whitcombe,  3  Mer.  689. 

31.  The  words  "  poor  relations." 

Legacy  to  executor  to  be  distributed  amongst  the  poor  relations  of  tea* 

taCor 
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tator.    A  relation  who  was  poor  at  the  tinie  of  tesfator*s  death,  biit  became 
rich  before  distribution»  not  entitled.    Mahon  v.  Savage,  1  Sch«  &  Lef.  111. 

32.  The  words  **  my  nearest  surviving  relations  in  my  native  country, 

Ireland." 

Residue  by  will  given  *<  to  mv  nearest  surviving  relations  in  my  native 
country,  Ireland ;"  brothers  aQu  sisters  living,  held  exclusively  entitled 
<gain8t  nephews  and  nieces  ;  but  sisters  resident  in  America  not  exclude^. 
Smith  V.  Campbell,  S  Yes.  &  Beam*  275. 

SS.  The  words  ^f  to  such  as  would  then  be  entitled  under  the  statute 

of  distributions." 

A  fund  is  given  afler  the  death  of  J.  H.  to  such  persons  as  J.  H.  shall 
appoint,  and  in  default  of  appointment  '*  to  such  persons  as  wduld  then  by 
▼irtue  of  the  statute  of  distributions  be  entitled  to  the  testator's  personal 
estate,  in  case  he  had  died  intestate.*'  There  being  no  appointment,  the 
funds  shall  go  to  such  persons  as  were  the  next  of  kin  of  the  testator  at  the 
time  of  his  death,    Herrington  v.  Harte,  1  Cox,  131. 

34.  The  words  "  legal  representatives." 

Gift  of  residue  to  certain  persons,  and  if  they  should  die  in  the  lifetime  of, 
testatrix,  to  their  legal  representatives ;  one  died  :  his  next  of  kin  shall  take, 
not  his  executor  beneficially,  nor  his  residuary  legatee.     Bridge  v.  Abbott, 
3B.C.C.224. 

35.  The  words  "  personal  representatives." 

C.  F.  compounded  with  his  creditors.  His  widow,  by  her  will,  left  a  fund 
to  pay  the  residue  of  the  debts  to  the  compounding  creditors,  or  their  per- 
sonal representatives.  The  administrktrix  of  a  deceased  creditor  is  entitled 
beneficially  to  this  bequest,  and  not  the  next  of  kin  or  residuary  legatee  of 
tl>e  creditor.    Evans  v.  Charles,  1  Anst.  128. 

36.  Implication  of  the  word  "  I'espectively." 

Bequest  to  executors  of  400(tf.  in  trust  to  pay  one-half  of  the  interest 
to  A.  and  the  other  half  to  Q.  during  tlieir  livcfs,  '<  and  as  their  lives  drop 
Vfd  expire,  I  direct  that  the  princip^  and  interest  be  reserved  and  equally 
divided  among  their  cliildren  when  they  shall  severally  attain  twenty-one." 
The  entire  principal  vests  in  the  children  of  B.,  on  their  severally  attaining 
twenty-one.    Smith  v.  Streatfield,  1  Mer.  358. 

37.  The  word  **  securities." 

Stock  included  in  a  will  under  the  word  "  securities ;"  legacies  being 
charged  for  which  the  securities,  properly  so  called,  were  not  sufficient. 
Dicb  V.  Lambert,  4  Ves.  725. 

38.  The  word  "  servant." 

Uoder  a  general  bequest  to  servants,  a  coachman,  provided  with  the 
carriage  and  horses  by  a  Job-master,  according  tO'  the  usual  course  of  that 
l>ttsioe8s,  not  entitled.    Chilcot  v.  Bromley,  12  Ves.  1 14. 

39.  The  words  "  survivors  or  survivor." 

Residuary  bequest  to  the  testator's  nephews  and  nieces  per  stirpes  equally 
for  their  lives ;  and  after  the  death  of  either,  that  share  of  the  principal  to 
be  paid  equally  to  and  among  the  children  of  such  of  his  said  nephews  and 
nieces  as  should  die ;  and  if  any-  die  without  leaving  any  child  or  children, 
that  share  to  go  to  and  among  the  survivors  or  survivor  of  them  in  manner 
aforesaid.  .Upon  the  deadi  of  one  without  a  child,  that  share  goes  to  the 
sorviviHV  for  their  respective  lives  only,  and  willl  pass  to  their  children  re- 
spectively with  the-original  diares,  but  upon  the  death  of  last  survivor  with* 

Vol.  VUi.  Hh  out 
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ottt  ft  obiUU  kii  share*,  both  ori«nal  and  accrued,  are  undigposed  of|  not- 
withttandii^  another  has  left  a  oiiJd.    Millsoo  v.  Awdry,  5  Ves*  465. 

40.  The  word  «  wife." 

Money  bequeathed  to  be  laid  out  in  land  to  be  settled  upon  the  testator's 
nephew  A.  for  life ;  remainder  to  the  wife  of  A.  for  life ;  with  remainders 
in  tail  to  the  sons  and  daushters  of  A.  bv  such  wife ;  A.  was  not  married 
till  after  the  death  of  Uie  testator:  held  to  extend  to  a  second  wife. 
Peppin  y.  Bickford,  3  Yes.  570. 

41.  Residuary  bequest  to  *^  the  said  A.  CJ*  there  beii^  two  persons 

of  that  name,  and  both  specific  Ic^tees. 

Residuary  bequest  to  "  the  said  A.  C/'  there  being  two  persons  of  that 
name,  (A.  C.  of  St.  J.  and  A.  C.  of  H.)  both  of  whom  were  specific 
legatees.  Held,  from  the  manifest  intent  of  the  testator,  apparent  on  the 
face  of  the  will,  that  the  former  was  entitled.    Fox  v.  Collins,  2  Eden,  107. 

42.  The  words  ^  he  paying  thereout,'*  create  a  charge. 
On  the  point  whether  legacies  were  a  charge  created,  and  whether  Tested 
and  transmissible.    See  Seal  ▼.  Tichener,  Dick.  444. 

45.  The  words  *^  I  return  to  A.  his  bond/'  is  ncyt  a  release  but  a 

legacy. 

**  I  return  to  A.  his  bond"  in  a  will,  is  not  a  release,  but  a  legacy ;  and 
having  lapsed,  the  bond  remains  in  force  against  a  surviving  co-obligor. 
Maitlaind  v.  Adah*,  3  Yes.2Sl. 

44.  Words  primd  facie  equivalent  to  pass  future  interests  in  personal 
estate  are  to  have  tliat  effect,  unless  controlled  by  the  context* 

Words  primd Jacie  equivalent  to  oass  future  interests  in  personal  estate, 
to  have  that  effect,  unless  controUea  by  the  context.    11  Yes.  389* 

45.  In  relation  to  mistake  or  uncertainty  in  the  thing  bequeathed. 


1.   10,000^  provided  by  settlement  for  one  daughter  or  younger  son; 
15^0001.  if  more^    There  being  but  one  daughter,  the  father,  by  a  will  under 

the 


a  nower  reserved  to  him,  appoints  the  time  of  payment,  and  the 
orthe  interest  of  the  15,000/.  provided  for  her  by  settlement,  and'gives  her 
the  farther  sum  of  SOOOL ;  she  i^as  held  entitled  to  20,00(V.    Phipps  v. 
Lord  Mulgrave,  8  Yes.  613. 

2.  Testatrix,  reciting  that  she  was  jpossessed  of  12,700^  three  per  cent, 
consolidated  bank  annuities,  standing  in  her  name,  gave  and  bequeathed  the 
same,  orao  much  of  such  bank  annuities  as  should  be  standing  in  her  name 
at  her  death.  At  the  date  of  her  will,  and  at  her  death,  she  had  near 
15,000^.  in  that  fund,  besides  other  stock.  The  excess,  beyond  the  sum 
mentioned,  did  not  pass.    Hotbam  v.  Sutton,  15  Yes.  319. 

3.  D.  being  possessed  of  4000/.  four  per  cent,  bank  aanuitaea^  by  his 
will  save  parts  of  it  to  a  number  of  persons ;  he  then  made  a  codicil,  in 
whicn  he  sud,  **  I  find  wUled  away  onlv  5600/.  foiir  per  cenl.  bank  annuiliea, 
and  I  have  there  at  present  6000/.  I  give  the  interest  of  the  remaining 
400/.  to  F."  It  apueared  that  he  had  disposed  of  only  3900/.  of  the  sto^ 
by  hiswilL  F.  shsll  take  the  whole  residue  of  the  stock,  under  the  bequest 
in  the  coditil.    Danveis  v.  Manning,  1  Cox,  203. 

4.  T^tatrix  bequeaths  all  her  oersoaal  estate  to  trustees,  m  trust  to  aell, 
ai»d  out  of  the  produce  to  pay  aU  debts,  **  and  in  the  next  place  to  pay  to 
A.  300/.  due  on  bond.''  The  testatrix  owed  only  IM.  to  A.  upon  bond; 
but  the  court  decreed  payment  of  the  whole  SOOC  Wbk&eML  v.  ClemmeDt, 
1  Mer.  402. 

5.  Legacies,  and  a  residna  givea  in  bank  stock;  testator  had  no  bank 

*  Stock, 
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A)ck,  bul  had  three  per  cent,  coosolsy  which  would  satisfy  the  legaciea  that 
way,  and  leave  a  residue ;  taken  so  by  consent.  Finch  v.  Inglis,  3  B.  C.  C. 
420. 

46.  Plate  apd  linen  misdescribed,  as  in  his  house  in  S. 

Legacy  of  all  testator's  plate  and  linen  in.his  house  in  S.  (with  the  lease) 
to  his  wife ;  he  had  but  one  set  of  plate  and  linen,  which  was  usually 
removed  wiUi  the  family  from  house  to  house.  The  plate  happened  to  be 
St  B.,  the  country-house,  at  his  death,  yet  it  passed  to  the  wife.  Laud  v. 
Devaynes,  4  B.  C.C.  537. 

47.  Bequest  extended  to  debts  of  every  description,  from  the  explana- 

tion of  a  similar  bequest  by  another  clause. 

Bequest  of  the  debts,  that  shall  be  due  at  the  death  of  the  testator,  by 
mortgages,  bonds,  or  open  accounts,  from  certain  persons,  extended,  from 
the  explanation  of  a  similar  bequest  by  another  clause,  to  debts  of  every 
description;  therefore  including  judgments.  Stenhouse  v.  Mitchell, 
llVes.352. 

48.  Legacy  of  a  debt ;  the  debt  being  mistaken,  the  actual  debt  shall 

pass. 

L^acy  of  a  debt;  the  debt  being  mistaken,  the  actual  debt  shall  pass. 
\rilliaffls  V.  WiUiams,  2  B.  C.  C.  87. 

49.  Whether  the  legacy  shall  be  ci  sterling  mcmey  or  currency. 

No  fond  being  providefl  for  legacies,  they  shall  be  in  the  currency  of  the 
country  where  given.    Pierson  v.  Garnet,  2  B.  C.  C.  38. 

50.  Mortgage-money. 

Testatrix,  morteagee  of  an  estate,  of  which  her  brother  was  tenant  for 
life,  and  having  his  bond  for  some  arrears  of  interest,  bequeathed  to  him 
the  arrcan  of  Tier  mortgage  on  his  estate ;  likewise  a  bond  from  him  in  her 
possession ;  half  of  the  mortgage*money  was  paid  before  the  will ;  the  prin- 
cipal mortgage-money  does  not  pass.    Hamilton  v.  Lloyd,  2  Ves.  416. 

51.  Money  arising  firom  real  estate,  may  pass  under  the  description  of 

personal  estate. 

Money  arisine  from  real  estate  may  pass  under  the  description  of  personal 
estate  upon  the  utention.    8  Yes.  592. 

52.  By  what  words  money  to  be  laid  out  in  land  shall  pass. 

1*  Money  to  be  laid  out  in  land  will,  by  a  slight  expression  of  the  person 
enticled  to  it,  pass  either  as  personal  or  real  estate.  Ftdteney  v.  Darlington, 
1B.C.C.223. 

2.  Money  to  be  hud  out  in  land,  will  pass  by  the  worda  <<  lands,  tene- 
ments, and  hereditaments  whatsoever  and  wheresoever."  RasHleigh  v. 
Masaer,8B.C.C.99. 

53.  Contract  for  a  purchase,  generally :  by  a  devise  of  the  real  estate^ 

bdTore  the  purchase  is  completed,  the  money  will  pass. 

Cootract  for  a  purchase,  eenerally;  by  a  devise  of  the  real  estate,  before 
the  purdiase  is  completed,  me  money  will  pass.    10  Ves.  613. 

54.  General  worda  held  to  include  money  in  trust  to  be  invited  in 
land  and  settled,  though  particularly  dbarged  on  the  estates  devised. 

Deviae  by  very  general  words,  *<  all  messuages,  lands,"  &%•  and  all  other 
hb  real  aod  personal  estate,  including  money,  in  trust,  to  be  invest^  in  < 
land  and  settled;    though   pardculany  chafed  on  the  jestates  devised. 
Green  ▼.  Stephens,  17  Ves.  6^. 

H  h  2  &5^  Charge, 
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55.  Charge,  by  will,  on  real  estate  of  simple  contract  debts  of  another 

person,  considered  as  a  legacy. 

Charge,  by  will»  on  real  estate  of  simple  contract  debts  of  another  person 
considered  as  a  legacy*  carrying  interest  from  the  death  of  the  testator  at 
4L  per  cent.    Short  v.  Westby,  16  Ves.  398. 

56.  Stock  legacies. 

Legacies  being  given  in  stock,  then  others  without  that  addition,  then 
others  witli  a  direction  to  sell  stock,  makes  them  all  stock  legacies.  Dan- 
vers  T.  Manning,  2  B.  C.  C.  18. 

57.  An  unlimited  bequest  of  the  interest  of  stock,  passes  the  principal 

also. 

An  unlimited  bequest  of  the  interest  of  stock,  passes  the  principal  also. 
Stretch  v.  Watkias,  1  Mad.  253. 

58.  Bequest  restrained  in  extent  to  a  partial  disposition,  notwithstand- 

ing the  general  wordsj  ^*  personal  estate." 

A  will  restrained  in  point  of  extent  to  a  partial  disposition  by  a  particular 
enumeration,  and  a  reference  to  other  instruments,  notwithstanding  the 
general  words  *^  personal  estate."     Holford  v.  Wood,  if  Ves.  76. 

59.  To  confine'  the  objects  of  a  testator's  bounty  to  tlie  period  of 
distribution,  is,  in  the  construction  of  wills,  a  rule  adopted  from 
necessity. 

To  confine  the  objects  of  a  testator's  bounty  to  the  period  of  distribution, 
is,  in  the  construction  of  wills,  a  rule  adopted  from  necessity.  1  Ball  & 
Beatty,  486. 

60.  Bequest  by  implication. 

Bequest  by  implication.     Wainewright  v.  Wainewright,  3  Ves.  558. 

61.  Interest. 

Interest  of  a  residue  goes  with  the  capital,  but  not  the  interest  of  parti- 
cular legacies.    Leake  v.  Robinson,  2  Mer.  384. 

62.  Words  releasing  bond-debts,  held  not  to  include  a  bond  subse- 
quent to  the  date  of  the  will. 

Testator  gave  to  his  son  '^  all  sum  and  sums  of  money  due  to  me  from 
him  on  bond  or  bonds,  pr  any  other  security."  The  son  was  indebted  to 
testator  by  bond  at  the  date  of  tlie  will,  and  afterwards  became  indebted  to 
him  by  another  bond.  The  bequest  does  not  include  the  subsequent  bond. 
Smallman  v.  Goolden,  1  Cox,  329. 

63.  Admissibility  of  parol  evidence  to  enlarge  a  specific  bequest. 

Testator  possessed  of  7000/.  navy  bills,  recites  it  and  gives  them  by  the 
will ;  he  had  bills  to  a  much  larger  amount  at  his  death.  Quirre,  what  shall 
pass.    Pitt  V.  Jackson,  2  B.  C.  C.  51.  • 

64.  Effect  of  mistaking  a  legatee's  christian  name. 

1.  Though  the  christian  name  of  the  legatee  was  mistaken  in  the  will^ 
the  legacy  was  established  upon  die  description  and  evidence,  notwithstand- 
ing great  delay  in  filing  the  bill.    Smith  v.  Coney,  6  Ves.  42^ 

2.  Legacy  to  the  testator's  ''  namesake,  Thomas,  the  second  son  of  his 
brother  John."  John  had  no  son  of  the  name  of  Thomas ;  but  his  second 
son's  name  was  William,  who  was  held  entitled.  Stockdale  v.  Bu&hby» 
Cooper,  229. 

65.  Effect 
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6£f.  EfFect  of  a  wrong  description  of  a  legatee, 

A  wrong  description  of  a  legatee  will  not  defeat  a  legacy  given  to  him  by 
name.    Standen  ▼.  Standen,  2  Yes.  589. 

SS.  Substitution  of  one  daughter's  name  for  another. 

Testator  left  a  residue  to  the  children  of  his  sisters,  Estrella  and  Reyna* 
Estrella  had  children ;  Reyna  had  none,  and  had  changed  her  name  and 
become  a  nun  professed  ;  but  he  had  a  third  sister,  Rebecca,  nrho  had  chil- 
dren. This  is  not  sufficient  to  substitute  the  name  of  Rebecca,  instead  of 
that  of  Reyna.    Del  Mare  v.  Rebello,  3  B.  C.  C.  446. 

67.  Admissibility  of  parol  evidence  to  ascertain  a  legatee  whose  name 

has  been  mistaken. 

1.  Annuity  bequeathed  to  testator's  brother  Edward  for  life,  remainder 
to  his  children  by  his  present  wife.  At  date  of  the  will  he  and  his  wife 
were  dead ;  and  their  children  had  other  legacies  under  it ;  and  testator  had 
ooly  one  brother,  Samuel,  whom  he  had  been  in  the  habit  of  calling  Ed- 
ward and  Ned.  His  children  held  to  be  entitled  upon  these  circumstances. 
Parsons  ▼.  Parsons,  1  Yes.  266. 

%  Testator  gave  100/.  in  trust  to  pay  4he  interest  to  A.  till  her  daughter 
B.  shall  attain  twenty-four,  and  then  he  gave  the  said  100/.  and  the  interest 
then  due  to  her  said  mother  A.  This  legacy  decreed  to  the  daughter  at 
the  age  of  twenty-four.    Clarke  v.  Norris,  3  Yes.  362. 

68.  Bequest  to  six  grandchildren,  omitting  the  name  of  one,  and  re* 

peating  that  of  another. 

Legacies  were  gwen  to  six  grandchildren  by  their  christian  names,  but 
the  name  of  one  was  omitted,  and  that  of  anotner  repeated.  All  shall  take. 
1  B.  C.  C.  20. 

69.  Admissibility  of  parol  evidence,  to  show  that  the  number  of  the 

favoured  (lersons  was  mistaken. 

Testator  bequeathed  500/.  to  '*  each  of  the  daughters  of  C.  if  l^oth  or 
either  of  them  should  survive  D."  At  the  date  of  the  will  and  the  death 
of  the  testator,  C.  had  three  daughters,  all  of  whom  survived  D.  The  three 
daughters  are  entitled  to  50  /•  each.    Scott  v.  Fenoulhett,  1  Cox,  79. 

TO.  Bequest  to  a  natural  child  en  ventre  sa  mere,  without  reference  to 

any  pne  as  the  father. 

Bequest  to  the  child  of  which  an  unmarried  woman  was  then  ensient, 
without  reference  to  any  person  as  the  father,  held  good  ;  the  object  of  the 
bequest  being  sufficiently  pointed  out  by  the  description.  Gordon  v»  Gor- 
don, 1  Mer.  141. 

71.  Gift  of  100/.  to  the  four  children  of  A.,   to  be  equally  divided, 

considered  as  four  legacies. 

Gift  of  100/.  to  the  four  children  of  A.,  to  be  equally  divided,  considered 
u  four  l^acies.     Molesworth  v.  Molesworth,  3  B.  C.  C.  5. 

72.  Bequest  to  such  children  as  A.  shall  appoint,  goes,  in  de&ult  of 

appointment,  to  all  equally. 

Legacy  to  A.  for  life,  then  to  such  children  as  she  should  appoint ;  in 
default  of  appointment,  it  shall  go  equally.  Wilts  v.  Boddingtoo,  3  B.  C. 
€.95. 


H  h  3  IX.  ^on^ 
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IX.  CoiKtmictten—toj^t  tooiM  KSall  pwt  tfir  aluMiIttte 

1.  Bequest  to  A.,  for  her  and  her  children's  use- 
Bequest  to  A.»  for  her  and  her  children's  use.    A  transfer  decreed  to  A. 
Robioson  ▼.  Tlckell,  8  Ves.  142. 

2.  Bequest  to  A.^  or  in  case  of  his  deathy  to  his  issue. 

Derise  to  A.,  or  in  case  of  his  death,  to  his  issue,  absolute  in  the  parent. 
Turner  v.  Moor,  6  Ves.  557. 

3.  Bequest  to  A;,  and  in  case  of  her  death,  to  B. 

Bequest  to  A.,  and  in  case  of  her  death,  to  B.,  held  an  absolute  interest 
in  A.    Hipckley  v.  Simmons,  4  Ves.  160. 

I  4.  Bequest  to  A.  for  life,  and  at  her  decease^  to  B. 

Bequest  of  the  interest  of  the  remainder  of  personal  estate,  after  pay* 
jnent  of  debts  and  legacies,  to  A.  S.  U.  for  life,  and  at  her  decease,  to 
C.  C,  passes  an  absolute  interest  to  C.  C,  /subject  to  the  prior  life-interest 
of  A.  S.  U.    Clough  V.  Wynne,  2  Mad.  188. 

5.  Beqnest*tx>  A.,  and  in  case  of  her  death,  to  the  children  of  B. 

Residuary  bequest  in  trust  for  the  use  and  benefit  of  A.,  and  in  case  of 
her  death,  to  be  equally  divided  between  the  children  of  B.  Payment 
decreed  to  the  executor  of  A.,  as  having  taken  the  absolute  interest.  Om* 
mancfy  v.  Sevan,  18  Ves.  Jun.  291  • 

6.  Divldetids  to  A.  for  life,  and  after  her  death,  the  principal  to  be 

paid  according  to  her  appointment. 

Legacy  in  trust  to  be  laid  out  in  stock ;  the  dividends,  as  thej  come  due, 
to  A.  for  life ;  and  after  her  decease,  to  pay  the  principal  according  to  her 
appointment  by  will 'or  otherwise ;  with  power  to  ner  to  purchase  with  it  an 
annuity,  with  the  approbation  of  the  trustees,  but  not  to  sell  it  A.  has  an 
absolute  power  of  disposition,  and  her  bill  was  held  a  sufficient  indication  of 
her  intention  to  take  the  whole ;  making  a  formal  appointment  or  writing 
unnecessary.    Irwin  t.  Farrer,  19  Ves.  86. 

7.  Where  the  words  applied  to  real  would  create  an  estate-talL 

1.  Testator  gives  all  his  real  and  personal  estates  **  to  A.  and  hia  nude 
issue,  and  for  want  of  nude  issue  after  him,  to  B.  and  his  male  issue.**  These 
words  give  to  A.  the  absolute  interest  in  the  personal  estate.  Donn  t.  Penny» 
1  Mer.  20. 

2.  Testator  directs  20,000/.,  which  he  had  in  the  3  t)^  cents.f  to  be  firmly 
fixed,  there  to  remain  during  the  life  of  his  wife,  tor  her  to  receire  the 
interest;  and  after  her  death,  to  be  in  the  same  manner  firmly  fixed  on  the 
infant  W.  C,  **  to  be  so  secured  that  he  may  only  .receive  the  intereat  dur- 
ing his  life ;  and  after  his  decease,  to  the  heir  male  of  his  body,  and  so  on 
in  succession  to  the  heir  at  law,  male  or  female  ;'*  with  a  direction,  **  that 
the  principal  sum  is  never  to  be  broken  into,  but  the  interest  only  to  be 
received ;    his  intent  being  **  that  there  should  always  be  the  intereat,  tp 
support  Uie  name  of  Cobb  as  a  private  gentleman."    Though  the  intention 
be  manifest  to  give  only  a  life-interest  to  W.  C,  yet,  there  beins  nothing 
to  show  that  the  words  **  heir  male"  were  not  used  m  a  strict  techmcal  aenee, 
beld»  that  W.  C.  took  the  absolute  interest,  the  words  beine  such  aa  would 
create  an  estate-tail  of  freehold  property.     Secus^  if  the  wor£  *'  for  life*'  had 
been  added  to  the  words  "  heir  male,"  in  which  case  the  latter  words  snight 
have  been  construed  to  be  a  mere  designatio  penoruB,    Held,  the  decor- 
ation that  the  principal  stock  should  not  be  nroken  into,  not  sufficient  to 
turn  the  heir  into  a  tenant  for  life,  being  like  an  attempt  at  perpetual  re- 
straint 
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straint  «f  abemtlioD,  wfaieb,  in  the  case  of  land,'  would  not  prevent  the  ere* 
itioa  of  en  estate-tail.    Britton  v.  Twining,  3  Mer.  176. 

8.  The  rule  that  pewmaity  limited  in  t^il,  veets  absolutely  ia  the.fint 

tenant  in  tail,  when  not  applicable. 

An  annuity  ^ven  to  testator's  wife  for  life,  and  tl^en,  after  certain  in- 
terests, to  remain  to  the  testator's  eldest  son  and  the  heirs  nude  of  his  body ; 
remainder  to  his  (testatrix's')  next  eldest  son  and  his  heirs  male :  the  eldest 
and  two  other  sons  died,  liring  the  wife.  This  is  not  personal  estate,  vesting 
absolutely  in  the  eldest  son,  nor  does  it  vest  in  the  fourth  son  as  an  exe- 
cutory devise;  but  the  annuity  being  exhausted,  sinks  into  the  residuary 
estate  of  the  testator.    Turner  v.  Turner,  1  B.  C.  C.  316. 

9.  Devise  to  trustees  to  pay  the  produce  to  A.,  without  limiting  the 

duration  of  the  interest. 

Devise  to  trustees  to  pay  the  produce  to  A.,  without  limiting  the  dmraiion 
of  the  interest,  is  an  absolute  gifl  of  the  principal.  Elton  v.  Shepherd, 
1  B.  C.  C.  532. 

10.  Effisct  of  the  death  of  persons  who  were  to  exercise  a  discretion 

over  the  bequest  ^ 

Lesacy  to  A. ;  but  if  the  executors,  after  named,  shall  think  ft  more  for 
his  aovanti^  to  have  it  placed  out,  and  to  pay  him  the  interest  for  life,  as 
they  in  their  discretion  shall  think  fit,  empowering  them  accordingly ;  and 
Meeting,  that  after  his  decease  the  said  sum  should  be  divided  among  his 
cbildrent  and  for  default  of  diOdren,  over.  One  of  the  executors  being 
dead,  and  the  others  having  renounced,  the  legacy  was  held  to  be  absolute 
in  the  legatee ;  who  had  taken  the  benefit  of  an  insolvent  act.  Keates  v. 
Burton,  i4Ves.43^. 

11»  A  case  in  which  the  legatee  took  the  absolute  interest,  not  a  power 

of  disposition  merely. 

Bequest  of  personal  property  in  trust  for  A.  (a  married  woman),  for  her 
separate  use,  with  a  power  of  disposing  by  will  {except  to  particular  per- 
ioos) ;  and  in  case  she  dies  without  a  will,  I  give  all  that  may  remain  at  her 
decease  to  B. ;"  followed  by  a  gift  of  *<  all  the  rest  and  residue"  to  A.,  who 
is  appointed  executrix.  A.  takes  the  absolute  interest  in  the  property,  not 
a  power  of  disposing  merely ;  and  the  nft  to  B.  of  <'  all  that  may  remain  at 
hor  decease,**  is  void  for  uncertainty.    Bull  v.  Kingston,  1  Men  314f. 

12.  A  case  in  wludi  a  legacy,  given  in  trust,  during  infimcy,  passed 

absolutely. 

Legacy  to  trustees,  to  be  put  out  upon  security,  the  interest  to  be  paid 
to  A. ;  and  in  case  she  marry  or  die,  the  interest  to  be  paid  to  B.  in  trust 
for  her  till  she  come  to  the  age  of  twenty-one.  Held,  that.B.  was  abso- 
lutely entitled  to  the  legacy.    Hale  v.  Beck,  2  Eden,  229. 

tS.  A  bequest  held  an  absolute  legacy,  not  an  annuity* 

Bequest  to  the  testator's  wife  of  "  200/.  per  year,  beinff  part  of  th€  monies 
I  now  have  in  bank  security,  entirely  for  her  own  use  and  cUsoosal,"  together 
mth  all  his  household  furniture  and  effects :  interests  for  life  oeing  expressly 
given  to  other  persons.  An  absolute  interest  to  the  wife  in  bank  stock, 
sufficient  to  produce  %XA.  a  year ;  not  a  mere  annuity  for  her  life.  Raw- 
liiHIps  T.  Jennings,  lSVes.39. 


14.  A  bequest  held  an  annuity,  not  an  absolute  legacy. 

Bequest  of  an  annuity  of  2007.  for  the  use  of  A«  and  her  children,  to  be 
p«d  out  of  the  general  effects  until  it  is  convenient  to  the  executors  to  invest 
SOOQiL  JO  the  funds,  in  Ueu  thereof  for  her  and  their  use,  and'  to  the  longest 

H  h  4  livtr, 
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Hver,  subject  to  ao  equal  division  of  the  interest,  while  more  than  one  alive* 
Held  an  annuity,  not  an  absolute  legacy.     Innes  v.  Mitchell,  •  6  Ves.  464. 

15.  A  gift  of  stock  in  long  annuities,  prima  facie  means  so  much  a 

year. 

A  gift  by  will  of  stock  in  long  annuities,  primijacie  means  so  much  a 
year.    Stafford  v.  Horton,  1  B.  C.  C.  482. 

16.  Indefinite  bequests  of  dividends. 

Indefinite  bequests  of  the  dividends,  gives  the  absolute  proper^  of  stock. 
Page  V.  Leapingwe]!,  18  Ves.  463. 

1 7.  The  capital  of  the  residue  passed  by  implication,  though  the  in* 
terest  and  dividends  only  were  expressly  disposed  o£ 

The  capital  of  the  residue  passed  by  implication,  though  the  interest  and 
dividends  only  were  expressly  disposed  of*  Philips  v«  Chamberlaine, 
4  Ves.  51. 

18.  Specific  bequest  for  life  of  things  qua  ipso  usu  consunMUw. 

A  specific  bequest  for  life  of  things  qua  ipto  usu  consumuntury  is  a  gift  of 
the  property,  and  there  can  be  no  limitation  over  after  a  life-interest  in  such 
articles ;  but  if  included  in  a  residuary  bequest  for  life,  they  must  be  sold, 
and  the  interest  enjoyed  by  the  tenant  for  life.     S  ^er»  194. 

19*  Miscellaneous  cases. 

1.  Bequest  of  stock  in  trust  for  the  use,  exclusive  right  and  property  of 
A«,  but  should  she  happen  to  die,  then  in  that  case  among  her  cnildren ; 
anotlier  legacy  of  stocx  to  A.,  to  be  paid  her  as  soon  as  possible,  or  in  the 
event  of  her  death,  among  her  children ;  another  legacy  of  stock  to  B.,  and 
in  case  of  her  death,  among  her  children.  All  these  legacies  held  absolute 
in  the  respective  mothers.     Webster  v.  Hale,  8  Ves.  410. 

2.  A  bequest  of  the  balance  of  my  account,  with  "  the  interest  thereon, 
to  be  vested  by  my  executors  in  the  hands  of  trustees  whom  they  shall 
choose  and  name,  the  income  arising  therefrom  to  be  for  her  sole  use  and 
benefit,*'  is  an  absolute  interest,  and  not  a  life-estate  merely.  The  prior  gift 
of  the  sum  is  not  limited  by  the  subsequent  mention  of  its  produce,  and 
the  direction  as  to  trustees  is  not  restrictive.  Adamson  v.  Armitage> 
Cooper,  283. 

3.  Testator  gives  '<  all  his  stock  of  cattle,  horses,  and  carriages,**  to  his 
wife  absolutely ;  and  gives  his  farm,  **  and  «tock  and  crop  thereon,*'  to  his 
said  wife  during  widowhood.  Held,  the  live  stock  upon  the  farm  given  to 
the  wife  durinff  widowhood,  passed  to  her  absolutely  under  the  former 
clause.    Randcul  v.  Russell,  3  Mer.  190. 

4.  A  residue  of  personal  estate,  and  the  produce  of  real  estate,  was  di- 
rected by  will  to  be  divided  equally  amongst  the  testator's  sobs,  J.  L., 
£.  P.  L.,  B.  L.,  and  G.  L.,  share  and  share  alike,  as  tenants  in  common, 
and  to  the  issues  of  their  several  and  respective  bodies  lawfully  begotten ; 
but  in  case  of  the  death  of  any  or  either  of  them,  without  issue  lawfully 
.begotten,  living  at  the  time  of  his  or  their-  respective  deaths,  then  the  part 
or  share  of  him  or  them  so  dying  to  go  to  the  survivors  and  survivor  equally, 
share  and  share  alike,  and  to  the  issue  of  their  several  and  respective  bodies^ 
lawfully  begotten.     Held,  that  the  bequests  to  the  four  sons  passed  absolute 
'interests ;  but  that,  on  the  death  of  one  of  such  sons  without  issue,  his  share 
survived  to  his  brothers.    Lyon  v.  Mitchell,  1  Mad.  467* 

X.  Coti0tniction  — togat  toortisi  tndtt  a  Ii£e4nterrjsn 

1.  Bequest  to  the  use  of  A.,  and,  in  case  of  her  decease,  to  the  use  of 

her  children. 

Bequest  to  the  use  and  behoof  of  A.,  «nil  in 'ca:>c  of  her  decease^  to  tlic 
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use  and  behoof  of  her  children,  riiare  and  share  alike ;  held  a  life-interest 
•nly  in  A« ;  the  capital  to  her  children  after  her  decease*  Lord  Douglas  v. 
Chalmer,  2Ves.  501. 

2.  Beqoest  to  A.  and  B.,  to  be  distributed  to  their  children  by  their 

wills. 

Gift  to  testator*s  two  daughters  to  be  distributed  to  their  children  by  their 
wills,  raises  an  estate '  for  life  in  the  daughters,  by  implication.  Aamsden 
Y.  Hassard,  3  B.  C.  C.  236. 

3.  Bequest  to  the  sole  use  of  N.  or  of  her  children  for  ever. 

Testator  gave  500/.  **  to  the  sole  use  of  N.  or  of  her  children  for  ever.*' 
N.  took  an  interest  for  life  in  the  500^.,  and  it  belonged  to  her  children  after 
her  death.     Newman  v.  Nightingale,  1  Cox,  341. 

4.  A  legacy  to  B.  '^  on  the  same  conditions,  on  his  attaining  twenty- 
one." 

Bequest  to  A.  foe  life ;  then  to  her  children  ibr  maintenance,  and  to  be 
equally  divided  among  them  on  their  arriving  at  twenty-one,  followed  by  a 
legacy  to  B*  '*  on  the  same  conditions,  on  his  attaining  the  age  of  twenty- 
one.*'  The  legacy  to  B.  construed  in  the  same  manner  as  the  other,  viz.  tor 
life  only,  &c.    Longdon  v.  Simpson,  12  Ves.  295. 

5.  Bequest  to  A.,  and  on  his  death,  to  his  next  of  kin,  in  a  course  of 

administration. 

Bequest  to  A.,  and  on  his  death,  to  his  next  of  kin  in  a  courae  of  adminis- 
tration, does  not  vest  the  property  absolutely  in  A. ;  but  afler  his  death  it 
goes  to  his  next  of  kin,  as  designated  objects  of  the  testator's  bounty.  Bran- 
don T.  Robinson,  1  Rose,  2(XX 

6.  E^ect  of  a  direction  for  an  inventory^  restraining  a  bequest  of  fur- 

niture, &c.  to  an  interest  for  life. 

Effect  .of  a  direction  for  an  inventory,  restraining  a  bequest  of  furniture, 
&c.  to  an  interest  for^life.    Southey  v.  Lord  Somerville,  13  Ves.  486* 

7.  A  bequest  held  an  interest  for  life  only,  with  a  limited  power  (^dis- 

position. 

Bequest  of  all  mone^,  stock,  &c.  and  all  other  personal  estate,  to  the  sole 
use  of  the  testator^s  wife  'for  life,  to  be  at  her  full,  free,  and  absolute  dis- 
posal during  her  life,  without  being  liable  to  any  account ;  and  after  her 
decease,  certain  articles  specified,,  and  500/.,  according  to  her  appointment 
by  will ;  in  default  of  appointment,  to  fall  into  the  residue,  which  was  dis- 
posed of.  An  interest  for  life  only,  with  a  limited  power  of  disposition. 
Bradley  v.  Westcott,  13  Ves.  445. 

S.  I>evise  to  one  for  life  or  absolutely,  with  directions  that  he  shall 

dispose  of  it  to  another  at  his  death. 

Devise  to  one  for  life  or  absolutely,  with  directions  that  he  shall  dispose 
of  it  to  another  at  his  death,  operates  as  an  immediate  devise  without  any 
such  disposition.     1  Ves.  271* 

^  9.  Miscellaneous  cases.  . 

1.  Bequest  of  money  in  the  funds  to  A.  in  trust  for  B.  an  infant,  and  for 
such  jounger  son  or  sons  as  B.  shall  have,  equally  to  be  divided  between 
them  ;  swd  in  case  there  shall  be  but  one  younger  son,,  then  the  whole  to 
him.  B.  takes  only  a  life-interest ;  subject  to  which  the  younger  children 
take  the  whole.    Garden  v,  Pultcney,  ^  Eden,  323. ;  Am b.  499. 

2.  .I>eviseof  all  the  rest,  residue  and  remainder  of  estate,  botli  rcfil.and 

personal, 
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pefsonal.  unto  A.,  to  bo  placed  out  at  iaterat  until  ho*  age  of  tweo^-oae 
j^ean  or  day  of  marriage,  and  then  the  whole  thereof,  together  with  the 
interest  accumulated  thereon,  to  be  paid  to  her,  to  and  for  her  use  dnriDg 
her  natural  life ;  and  from  and  immeniateJy  after  her  deceate,  unto  the  hein 
of  her  body  lawfully  beeotten,  equally  to  be  divided  between  them,  duve 
and  thare  a&ke;  and  in  dehuii  of  such  iasue,  or  of  the  death  of  A*  before 
twenty-one  or  day  of  marriage,  then  orer,  ia  an  estate  for  life  in  A.  Jacobs 
y.  Amyatt,  4  B.  C.  C  542. 

3.  Construction  of  a  will,  and  several  veiy  inaccurate  codicils,  open  a 
disposition  of  the  personal  estate,  as  to  the  interest,  whether  absolute  or  for 
life ;  as  to  the  extent,  whether  general  or  specific,  and  exempt  from  ddits. 
Coxe  V.  Basset,  S  Yes.  155. 

4.  Trust,  by  will,  as  to  the  residue  of  real  and  pmonal  estate,  for  a  nephew 
and  hb  heirs,  to  pay  him  the  interest  for  Ufe ;  with  power  to  the  trustees,  in 
case  they  should  see  it  would  be  for  the  benefit,  to  advance  him,  when  it 
may  be  m  their  power,  any  part  of  the  principal  for  his  advancement  in  life, 
that  they  will  not  withhold  such  assistance  as  they  may  deem  necessary ;  but 
in  case  no  part  diould  be  advanced,  the  residue  to  be  divided  among  the 
nephew's  issue ;  with  a  limitation  over,  if  he  should  leave  no  issue.  The 
nephew  is  entitled,  not  to  the  absolute  property,  but  for  life  only ;  and  no 
advancement  havine  been  made,  an  inquiry  was  directed,  whether  his  cir- 
cumstances required  advancanent.    Robinson  v.  Cleator,  15  Yes.  526. 

5.  Bequest  of  residue  of  real  and  personal  estate  to  L.  J.,  to  be  placed  at 
interest  until  twenty-one  or  marriage,  and  then^the  whole,  with  the  accumu- 
lation, to  be  paid  to  her,  to  and  for  her  use  during  her  life  ;  and  after  her 
decease,  unto  the  heirs  of  her  body  lawfully  begotten,  equally  to  be  divided 
between  them,  share  and  share  alike;  and  for  defiiult  of  such  issue,  or  in 
case  of  the  death  of  the  said  L.  J.  before  twenty-one  or  marriage,  such  re-' 
sidue  to  J.  C.  and  his  heirs  for  ever.  Held  to  pass  only  an  estate  for  life  to 
L.  J.  in  the  residue  of  the  personal  estate,  and  not  to  her  separate  use ;  and 
she  being  married,  and  her  husband  a  bankrupt,  proposals  were  directed  for 
a  settlement  upon  her  and  her  issue.    Jacobs  v.  Amyatt,  1  Mad.  576.  n. 

XL  Cdti(ittucnoti  —  tDgat  tDorl»0  trrate  a  latttt^^mmtttp,  ot 

mtancp  in  commom 

1.  Joint  tenancy. 

1  •  A  legacy  given  to  two  or  more  persons,  without  words  of  severance, 
makes  a  joint-tenancy ;  a  remainder  of  two-thirds  given  to  and  amongst  the 
children  of  A.  and  B.;  they  took  as  tenants  in  common ;  but  the  other  third 
being  to  the  children  of  C,  they  took  as  joint-tenants.  Campbell  v.  Camp- 
bell, 4  B.  C.  C.  15. 

2.  A  legacy  or  residue,  bequeathed  to  two  without  words  of  severance,  is 
a  joint  interest ;  and  cannot  be  taken  in  common  under  the  effect  of  a  pre- 
vious disposition  of  the  interest  with  words  of  severance,  viz.  *'  to  be  equally 
divided.'^    Crooke  v.  De  Yandes.  9  Yes.  197. 

3.  **  I  give  to  my  two  sisters  A.  and  B.,  the  residue  of  my  peitonal  estate;" 
held  to  be  a  joint-tenancy.    Keys  v.  Luffkin,  Dick.  392. 

4.  Gift  of  a  residue  to  trustees  to  pay  interest  to  four  persons  for  life,  and 
after  death  of  survivor,  to  divide  the  principal  among  the  children ;  two 
died:  the  interest  shall  be  paid  to  the  other  two.  ArmsUongv.  Eldridge, 
3  B.  C.  C.  215. 

5.  Testator  leaves  a  residue  in  trust  for  four ;  two  die :  the  survived  ahares 
shall  survive  as  well  as  the  original  ones*  Worlidge  v.  Churchill,  S  B.  C.  C. 
465. 

6.  See  7  Yes.  535.  Upon  appeal,  the  decree  was  varied,  accwding  to 
the  judgment  of  Uie  lord  chancellor ;  that  though  by  the  residuary  disposi- 

tion 
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tkm  to  the  teitalor's  two  sons,  and  the  BonriFor,  their  or  hi«  heirs,  i^xecutofB, 
6e.»  they  took  as  joint-tenants  the  leasehold  and  personal  estate  embarked  in 
trade,  upon  all  the  cuncomstances,  the  transactioas  for  twelve  years,  as  be- 
tween tnemselTes  a  severance  was  to  be  implied,  both  as  to  the  profits  and 
the  capital.    Jackson  v.  Jackson,  9  Ves.  591. 

2.  Tenancy  in  common. 

1.  Legacy  to  two  jointly  and  between  them,  they  are  not  joint-tenants; 
and  one  dymg,  the  legacy  does  not  survive.  Perkins  v.  Baynton,  1 B.  C.  C. 
118. 

2.  Bequest  to  be  equally  divided  share  and  share  alike ;  they  take  in  com- 
mon; and  no  survivorship.     Bolgerv.  Mackell,  5  Ves.  509. 

3.  Bequest  in  the  form  of  a  letter  to  the  testat<M^s  mother  and  sisters,  ex- 
pressed thus :  ''  to  be  divided  amongst  vou.**  A  tenancy  in  common 
among  those  living  at  that  time,  and  the  shares  of  those  who  died  in  the 
testator's  lifetime,  lapsed.    Akerman  v.  Burrows,  S  Ves.  &  Beam.  54. 

i.  Legacy  of  10,000{.  to  two  sisters,  to  be  equally  divided  when  they 
should  arrive  at  twenty-one,  is  a  tenancy  in  common ;  and  one  dying  under 
tventy-^ne^  her  share  shall  go  to  her  representative.  Jolliffs  v.  East,  S  B. 
C.C.  25. 

5.  Gift  of  a  share  over  to  children  of  testator's  cousins,  sliare  and  ahare 
alike,  at  their  ages  of  twenty-one,  is  a  tenancy  in  common ;  and  one  dying, 
her  Aare  lafMes.    Martin  v.  Wilson,'S  B.  C.  C.  Sd4. 

6.  Testatrix  gave  stock  to  trustees  on  trust  to  pay  the  dividends  to  her 
niece  for  life,  sad  after  her  decease,  that  the  stock  ahould  be  equally  di- 
vided amoB^  the  brother  and  fow  sisters  of  the  testatrix,  and  in  like  manner 
to  the  survivors  or  survivor  of  them.  The  niece  was  residuary  legatee. 
Hiis  is  a  tenancy  in  common  between  those  alive  at  the  death  of  tl^  niece 
and  the  representatives  of  such  as  died  in  her  life.  Roebuck  v.  Dean,  2  Ves. 
265. 

7.  Devise  to  the  devisor's  wife  for  life;  and  after  her  decease,  unto  and 
among  all  and  every  their  children,  in  such  manner  and  proportions  as  she 
should  in  her  life  or  by  will  appoint ;  empowering  her  to  sell,  and  receive 
the  interest  for  life  ;  and  appointing  after  ner  decease  both  principal  and  in- 
terest to  and  among  their  children,  in  such  proportions  as  aforesaid.  All 
the  children  having  dUed  in  the  life  of  their  mother,  who  died  without  ap- 
pointment, were  held  entitled  as  tenants  in  common  to  several  estates  of 
u^ieritance.    Casterton  v.  Sutherland,  9  Ves.  4^. 

8.  A  survived  share  wUl  not  survive  again  without  express  words.  Ex 
parte  West,  1  B.  C.  C.  575. 

XII.  Consmtcttdtt — toBat  toortut  trratr  a  tj^argrt 

A  miscellaneous  case. 

Testator  gave  to  his  wife  the  third  part  of  all  his  proper^  that  should  be- 
come due  to  him  after  his  decease ;  then,  after  giving  some  legacies,  he  gave 
all  the  residue  of  his  estate  in  general  words,  subject  to  the  payment  of  all 
his  debts,  funeral  expences  and  legacies,  upon  trust  to  collect  the  same  re- 
sidnary  estate,  and  pay  the  same  to  certain  persons.  The  wife  is  entitled  to 
a  third  of  the  personal  estate,  subject  to  the  debts,  but  not  to  the  legacies. 
Boed  V.  Addington,  4  Ves.  575. 

XIII.  Cottflimtctiitt — tD&at  toorW  txtett  a  contiitiom 

1.  Marriage  with  consent. 

By  willy  the  principal  of  certain  legacies  was  given  to  two  daughters,  to 
be  fMBid  on  raamage,  with  the  consent  of  the  executors,  and  on  the  deadi  of 
either  without  having  married  with  consent,  her  lesacy  to  go  to  the  survivor. 
By  a  codicil  it  was  provided^  that  if  eiAer  of  the  daughters  died  before 

twenty- 
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twenty-five  or  marrWe,  with  coasent,  the  legacy  of  such  daughter  should 
go  to  the  surrivor.  One  daughter  married  before  tweDty-five»  without  con- 
sent. Held,  that  she  was  not  entitled  to  the  legacy.  Quaere,  whether  a 
second  marriage  with  consent,  would  entitle  her  to  toe  legacy.  Malcolme 
V.  O'Callogan,  2  Mad.  349. 

2.  The  condition  of  not  marrying  within  twelve  months  from  the  death. 

The  testator  bequeathed  a  legacy  to  his  daughter,  to  be  paid  within  twelve 
months  after  his  decease ;  but  if  she  should  marry  A*,  then  he  revoked  the 
legacy.  She  remained  unmarried  till  about  fourteen  months  after  the  testa- 
tor*8  death,  and  then  married  A.  They  obtained  a  decree  for  the  legacy. 
Osborn  v.  Brown,  5  Ves.  527. 

S.  The  condition  of  having  a  child. 

Under  a  bequest  of  stock,  in  trust  to  pay  the  dividends  to  M.  H.  H.,  the 
niece  of  the  testator,  ''  for  and  towards  the  maintenance,  education,  and 
bringing  up  of  all  and  every  the  child  and  children  of  the  said  M.  H.  H.  until 
he,  she,  or  thev  shall  attain  twenty-one,"  then,  to  transfer  the  principal 
equally  among  tne  children,  with  a  bequest  over  in  default  of  such  issue,  to 
the  nephews  and  nieces  of  Uie  testator  living  at  the  death  of  M.  H.  H.  The 
dividends  are  payable  to  M.  H.  H.,  although  she  has  no  child.  Hammond 
v.  Neame,  Swanst.  35. 

4.  The  condition  of  giving  security  witliin  such  a  time  not  to  marry  R 

Bequest  of  residue,  in  trust,  in  case  A.  shall,  within  six  months  after  the 
testator's  decease,  give  security  not  to  marry  B.,  then,  and  not  otherwise, 
to  pay  to  the  children  of  A. :  with  a  proviso  to  go  over,  if  she  shall  refuse  or 
.neglect  to  give  security.  A  condition  precedent.  The  six  months  are  ex- 
clusive of  the  day  of  the  testator's  deatn ;  therefore,  as  he  died  on  the  12th 
of  January,  between  eight  and  nine  in  the  evening,  a  security  given  on  the 
12th  of  July,  about  nine  in  the  evening,  was  held  sufficient.  Lester  v.  Gar- 
land, 15  Ves.  248. 

5.  Condition  to  claim  within  a  specified  time. 

1.  Testator  gives  500/.  without  any  interest  in  trust  for  A.  provided  the 
same  should  be  claimed  within  five  years  after  his  death.  But  in  case 
the  same  should  not  be  claimed  within  five  years,  then  he  gave  the  same 
without  interest  as  aforesaid  to  B.  Not  being  claimed  by  A.  within  the  time 
prescribed,  thjs  legacy  was  held  payable  to  B.  with  interest  from  the  ex- 
piration of  the  five  years.    Careless  v.  Careless,  1  Mer.  384. 

2.  Devise  to  R.,  subject  to  the  payment  of  legacies  of  200{.  each  to  tlie 
testator's  three  nephews,  to  be  paid  as  soon  as  the  legatees  should  arrive 
in  England,  or  claim  the  same ;  provided  they  should  arrive  or  claim  within 
three  years;  if  two  only  should  arrive  or  claim  within  the  time  aforesaid,  each 
to  have  250/. ;  if  only  one,  400/.;  the  remainder  in  either  case  to  fall  into  the 

.  residue  of  his  estate ;  and  if  neither  should  arrive  or  claim  within  the  time 
aforesaid,  then  500/.  (part  thereof,)  to  fall  into  the  residue  of  his  estate.  Held, 
the  condition  not  performed  by, one  of  the  legatees  arriving  in  England,  and 
making  his  claim  after  the  time  specified,  although  ignorant,  till  then,  of  the 
will,  or  of  the  testator's  deatli,  and  no  advertisement  for  legatees.  Burgess 
v.  Robinson;  3  Mer.  7.  —  The  500/.  having  been  invested  in  stock  in  pur- 
suance of  an  order  made  on  the  application  of  the  defendant,  the.  trustee, 
the  plaintiff,  who  was  entitled  thereto,  not  having  appeared  or  consented  to 
sueli  investment ;  held,  nevertheless,  an  appropriation,  and  the  plaintiff  en- 
titled  to  the  stock  and  all  benefit  accrued  from  the  rise  thereof.    3  Mer.  9. 

6.  Proof  of  a  life,  through  a  specified  medium. 

Legacy,  reciting  the  probability  that  the  legatee  was  not  living,  upon  ex- 
press condjtiun  that  he  shall  return  to  England,  and  personally  claim  of  the 
executrix,  or  in  the  church  porch ,  if  he  shall  not  so  ^laim  within  t»evcn 

ycara, 
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vean,  to  be  presumed  dead,  and  the  legacy  to  fall  into  the  residue.  —  The 
legatee  not  having  returned,  and  dying  abroad  within  seven  years,  the 
legacy  was  held  not  due ;  tlie  existence  of  the  legatee,  though  appearing 
otherwise,  being  to  be  proved  by  the  particular  means  described,  and  there- 
fore not  within  the  cases  from  the  civil  law,  where  the  end  being  obtained, 
the  means  were  not  essential.     Fulk  v  Houlditch,  1  Yes.  &  Beam.  248. 

7.  The  condition  of  "  notifying  to  executors  a  willingness  to  release 

claims/'  how  broken. 

Legacy  from  B.  to  A.  on  condition  that  he  notified  to  his  executors  his 
willingness  to  release  his  claims.  Held,  that  he  had  forfeited  his  right  to  it, 
by  filing  a  bill  for  redeeming  a  mortgage.    Vernon  v.  Bethell,  2  Eden,  110. 

8.  Condition  for  maintenance. 

Testator  gave  his  wife  400/.  a-year  in  addition  to  500/.  a-year  under  her 
settlement,  m  consideration  of  the  expence  and  care  she  would  incur  in  the 
maintenance  of  their  children ;  she  must  maintain  them,  when  at  home ;  but 
is  not  to  be  charged  with  education,  or  maintenance  at  school.  Collier  <v. 
Collier,  3  Ves.  33. 

9.  Condition  for  payment  of  debts. 

Devise  upon  trust  by  mortgage,  or  out  of  the  rents  and  profits  to  pay 
debts,  and  aflerwards  to  raise  portions  for  the  testator's  daughter,  such  por- 
tions to  become  due  and  be  considered  as  vested  at  the  expiration  of  two 
years  nex(  after  my  decease  if  my  debts  shall  be  then  paid.  This  is  a  con- 
dition precedent  to  the  portions  becoming  vested,  and  one  of  the  daugliters 
having  died  while  her  portion  remained  unpaid,  upon  a  question  between 
her  representatives  and  the  persons  who  would  be  entitled  in  the  event  of  the 
portion  not  having  become  vested  in  her  lifetime,  an  inquiry  was  directed 
as  to  the  time  when  the  debts  were  or  might  have  been  paid.  Bernard  v. 
Montague,  1  Mer.  422. 

10.  The  condition  of  being  put  out  an  apprentice. 
Legacy  for  the  board  and  education  of  an  infant,  until  he  shall  be  fit  to 
be  put  out  apprentice,  and  then  a  farther  sum  with  him  as  an  appreritice 
fee:  the  infant  having  attained  nineteen,  and  not  having  been  put  out,  was 
held  entitled  to  the  legacy.     Barton  v.  Cooke,  5  Ves.  461. 

11.  Bequest  of  money  to  be  laid  out  m  land. 

Money  bequeathed  to  A.  to  remain  at  interest^  or  to  be  by  him  laid  out  in 
real  estates,  to  go  with  other  estates  devised.  A.  being  tenant  in  tail  of  the 
real  estate,  and  being  entitled  under  an  assignment  of  the  money  from  the 
reversioner,  subject  to  contingent  limitations,  disposed  of  the  money  by  will. 
The  court  inclined  in  favour  of  the  disposition,  upon  the  ground  that  A. 
might  have  called  for  the  money  as  absolute  owner ;  but  it  was  established 
Dpon  the  option  to  continue  it  personal  estate.  Amlcr  v.  Amler,  3  Ves.  583. 

12.  Legacy  to  C.  held  contingent  on  A.'s  surviving  B. 

Legacy  to  A.  if  he  be  living,  and  in  case  of  his  death  before  B.,  to  C,  is 
condngent,  viz.  if  A.  survives  B.     Hodges  v.  Peacock,  3  Ves.  735. 

13.  A  legacy  upon  an  express  contingency,  which  never  happened,  failed, 
notwithstanding  the  appareiH  intention  in  favour  of  the  legatee. 

A  legacy  upon  an  express  contingency,  which  never  happened,  failed, 
notwithstanding  the  apparent  intention  in  favour  of  the  legatee.  Holmes  v.> 
Cradock,  S  Ves.  317. 

U.  The  case  of  a  condition  broken  by  taking  the  benefit  of  an  insol- 
vent act. 

Bequest  of  an  annuity,  with  condition  to  fall  into  the  residue,  upon  signing 

an 
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an  instnunentf  agreeing  to  sell,  aMign,  charge  or  dispose  of,  or  empower 
any  person  to  receive,  Sre*  in  the  most  comprehensiTe  terms.  The  condition 
broken  by  taking  the  benefit  of  an  insolvent  act.    Shee  v.  Hale,  13  Ves.  404. 

15.  In  relation  to  the  case  where  the  condition  becomes  impossible  by 

^     the  act  oS  God. 

Bequest  of  SO,0(Xtf.  South  Sea  annuities  to  trustees  in  trust  to  pay  the  divi- 
dends to  A.  until  an  exchange  of  certain  lands  shall  be  made  between  him 
and  B.,  and  then  the  capital  to  be  equally  divided  between  them*  B.  dies 
before  the  time  limited  by  the  will  for  making  the  exchange  expires.  Held, 
that  A.  is  absolutely  entitled  to  the  whole  legacy.  Lowther  v.  Cavendish, 
1  Eden,  99.;  Amb.  356. ;  3  Toml.  P.  C 186. 

16.  A  limitation  over  upon  the  death  of  a  party,  in  case  he  became 

entitled,  which  he  never  did. 

Lesacy  in  trust  to  pay  the  interest  to  the  separate  use  of  A.  for  life ;  and 
after  her  decease,  as  to  the  capital,  for  her  children  ;  if  no  child,  to  pay  the 
interest  to  her  husband  during  nis  life ;  and  from  and  after  his  decease*  in  case 
he  shall  become  entitled  to  such  interest,  then  to  pay  the  principal  to  other  per- 
sons. Though  the  husband,  having  died  during  his  wife's  life,  never  became 
entitled  to  the  interest,  the  limitation  over  was  established,  as  distinguished 
from  the  case  of  express  condition.    Pearsall  v*  Simpson,  15  Ves.  29. 

1 7.  **  If  D.  should  not  be  alive/'  not  a  condition. 

Testatrix  ^ve  1000/.  to  D.,  but  if  D.  should  not  be  alive,  and  there  be 
certain  intelligence  thereof,  the  testator  willed,  that  the  same  should  be 
divided  between  A.  and  B.  D.  apneared  to  have  been  alive  at  the  time  of 
the  will,  but  died  in  the  lifetime  or  the  testator.  A.  and  B.  are  entitled  to 
the  1000^.    Parry  v.  Boodle,  1  Cox,  183. 

18.  A  case  of  a  contingency  with  a  double  aspect 

Testator  gave  the  residue  of  his  personal  estate  to  trustees  to  the  use  of 
B.  during  his  life,  and  to  the  lawful  heirs  of  his  body  after  his  demise  ;  but  in 
case  of  his  dying  without  issue  of  his  body,  a/ier  his  decease^  *'  I  give  all 
such  residue  to  O.*'  This  creates  a  contingency  with  a  double  aspect,  and 
in  the  event  of  B.  leaving  no  child,  the  limitation  to  O.  is  good.  Trotter  v. 
Oswald,  1  Cox,  317. 

19.  A  case  where  a  l^atee  was  held  boUtid  to  keep  down  the  interest 
of  a  mortgage  only,  not  to  pay  renewal  fines. 

Testator  gave  his  personal  estate  to  his  mother  for  life,  remainder  to  his 
children,  on  condition  that  his  mother  should  see  the  fines  for  renewal  of  a 
lease,  and  the  interest  of  a  mortgage,  paid,  and  be  consulted  as  to  the 
manner  of  raising  the  fines,  that  die  may  give  her  approbation  as  she  may 
think  proper,  she  is  only  to  keep  down  the  mterest.  Duckeridge  v.  Ingram, 
2  Ves.  652. 

20.  Other  cases. 

!•  Devise  on  condition  of  paying  500f.  in  six  months,  upon  trust  to  par 
the  interest  to  the  devisor's  wife  for  life  ;  and  after  her  deatn,  the  principal, 
according  to  her  appointment  in  writing,  with  witnesses,  whether  sole  or 
married,  provided  she  shall  lease  her  dower  within  six  months;  and  in  case  of 
her  marriage  without  consent  of  the  trustees,  one  moietv  to  go  over :  the 
wife,  who  took  other  interests  under  the  will,  died  within  the  six  nownths,  not 
having  married,  nor  released  dower;  The  SQOL  did  not  vest  io  her.  Croft 
V.  Slee,  4  Ves.  60. 

2.  Beouest  to  the  testator's  wife,  if  living  at  his  decease,  provided  she 
continuea  lus  widow;  but  if  she  should  die  before  his  decease,  or  afterwards 
marry  i^^,  then  and  in  either  of  stich  cases  to  his  flither,  ^ithe  shall  be 

living 
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Mm  at  the  time  of  my  decease,  or  of  such  marriage  as  aforesaid  ;  and  ta 
case  ne  shall  not  be  then  living,  I  give  and  beaueath  the  same  to  my  brother." 
The  father  survived  the  testator,  but  died  betore  the  marriage  of  the  widow. 
Upon  her  Rmrriage  the  brother  entitled.    Pyle  v.  Price,  6  Ves.  779. 

3.  Legacy  held,  upon  the  wording  of  the  will,  to  be  conditional,  and  tlie 
condition  not  being  performed,  the  legatee  not  entitled  to  the  legacy.  Pink 
V.  De  Thuisey,  2  Mad.  157* 

XIV.  Cotttitritcttott  ~  toj^dt  \MttHi  cerate  an  altmiatite^ 

To  use  the  iiimitare  of  a  bouse,  or  accept  a  bequest  to  purchase 

furniture. 

The  testator  having  etven  his  wife  the  option  to  occupy  his  house 
at  a  certain  rent,  and  if  she  should  choose  to  do  so,  declared  she  should 
lisve  the  use  of  the  furniture;  by  codicil,  revoking  the  bequest  of  an 
annui^  to  her,  gave  her  a  legacy  to  provide  furniture,  in  case  she  should 
not  choose  to  occupy  his  house,  or  for  any  other  purpose  she  should 
tbink  proper.  She  occupied  the  house  and  furniture  till  her  death ;  and  her 
executor  was  held  entitled  to  the  legacy.    Isherwood  v.  Payne,  5  Ves.  677. 

XV.  Cott^tnieHon — togat  tDotbd  trratr  a  ttfit^y  toBat  a  rott- 

The  case  of  a  vested  bequest,  transmissible  to  children. 

Legacy  of  the  residue,  the  interest  to  be  paid  to  testator's  sisters  for  life ; 
in  case  any  of  them  should  die  leaving  issue,  to  transfer  the  principal  of  her 
share  to  her  children  at  twenty-one ;  one  of  the  sisters  died  in  the  life  of  the 
testator ;  her  children  are  entitled.     Reeder  v.  Ower,  S  B.  C.  C.  340. 

XVI.  mu^tin  toBat  perioti  a  beqw^jt  of  vmonatp  mu»t  it»u 

1.  Examples  of  void  limitations. 

1.  Bequest  of  the  residue  to  his  daughter  and  her  issue,  and  for  want  of  such 
issue,  over ;  the  limitation  over  too  remote,  and  therefore  void.  Salkeld  v. 
Vernon,  1  Eden,  64. 

8.  Bequest  of  100/.  to  A.  to  be  improved  till  he  should  attain  the  age  of 
twenty-one^  and  in  case  he  should  die  before  twenty-one,  or  afterwards 
without  issue,  then  the  money  to  be  equally  divided  between  the  testator's 
son  and  daughter.    The  limitation  over  is  too  remote.    Gray  v.  Shawne, 

1  Eden,  153. 

3.  Bequest  of  money  to  A.  upon  conditiob,  that  he  should  pay  an  annuity 
to'B.,  and  in  case  B.  should  die  without  issue,  then  to  be  equally  divided 
amongst  such  of  the  testatrix's  relations  which  should  at  that  tune  be  living. 
The  bequest  over  is  too  remote.    Destouches  v.  Walker,  2  Eden,  26i.    > 

4.  Bequest  of  personal  estate  to  A.  during  his  life,  and  if  he  has  no  heirs, 
then  over.    The  bequest  is  void,  as  too  remote.     Bodens  v.  Lord  Galway, 

2  Eden,  297. ;  Amb.  478. 

5.  Devise  to  A.  and  the  lawful  heirs  of  his  body,  if  he  shall  have  any ;  if 
he  shall  die  without,  certain  sums  over :  this  is  too  remote.  Attorney-general 
V.  Hird,  1  B.  C  C.  170. 

6.  Bequest  that  a  legacy  shall  pertain  to  B.  after  the  death  of  A.  with- 
out lawful  issue,  too  remote,  and  vests  absolutely  in  A.  Glover  v.  Strethoff, 
2B.C.C.3S. 

7.  Interest  of  residue  of  personal  ^ven  by  will,  to  a  woman  for  life;  then 
the  residue  to  her  nieces ;  if  they  die  without  issue  over ;  the  last  limitation 
over  is  too  remote ;  and  on  dew  of  the  aunt,  the  nieces  take  the  whole. 
Everest  v.  Gell,  1  Ves.  286. 

6.  Bequest 
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8.  Bequest  of  personal  estate,  after  a  contingent  limitation  in  tail,  which 
did  not  take  effect*  established.     Phipps  v.  Lord  Mulgrave,  S  V£S.61S. 

9.  Residue  of  personal  estate  bequeathed  to  children  of  the  testator's  two 
daughters,  their  executors,  &c.  with  a  limitation  over,  in  case  both  his  said 
^ughters  should  die  without  issue,  a  vested  interest  in  the  grandchildren, 
and  the  limitation  over  is  too  remote.     Rawlins  v.  Goldfrap,  5  Ves.  440. 

10.  Bequest  of  personal  property  to  A.  for  life,  and  after  her  decease  ta 
her  children,  when  at  the  age  of  twenty-seven  respectively ;  and  in  the  event 
of  her  not  leaving  any  child  or  children,  or  of  the  death' of  all  under  the  age 
of  twenty-seven,  oyer.    The  limitation  over  too  remote.    8  Ves.  24. 

1 1 .  Devise  and  bequest  to  A.  and  the  heirs  of  his  body,  with  a  limitation  over, 
if  he  has  no  such  heirs.  An  estate  tail  in  the  real  estate,  an  absolute  interest 
in  the  personal,  the  limitation  over  being  void.  But  thus  expressed,  **  if  he 
leaves  no  such  heirs,"  it  would  be  good,  as  confined  to  the  time  of  the  dead), 
and  not  after  an  indefinite  failure  of  issue,  according  to  the  distinction  in 
Forth  V.  Chapman.    Crooke  v.  De  Vandes,  9  Ves.  197. 

12.  As  to  the  effect  of  a  direction  by  will,  that  personal  property  shall  go 
with  a  settled  estate,  as  far  as  the  rules  of  law  and  equity  will  permit,  qmEre. 
11  Ves.  280. 

13.  Devise  for  life,  and  in  default  of  issue,  to  another  for  life;  and  in  default 
of  his  issue,  remainder  over :  the  limitation  over  void,  as  to  the  personal 
property,  either  as  too  remote,  or  an  estate  by  implication.     17  Ves.  484. 

14.  A  limitation  by  will  of  personal  estate,  after  the  death  of  N.  S.  with- 
out lawful  issue,  is  too  remote  and  void*    Jeffery  v.  Sprigge,  1  Cox,  62. 

15.  Testator  gave  1000/.  to  M.  and  the  issue  of  her  body,  and  in  default 
of  such  issue,  he  gave  the  said  1000/.  to  be  equally  divided  between  the 
daughters  then  living  of  I.  and  £.  his  wife.  This  devise  takes  in  daughters 
of  I.  and  £.  born  after  the  testator's  death,  and  therefore  the  limitation  is  too 
remote.    Jee  v.  Audley,  1  Cox,  324. 

16.  Devise  of  an  estate,  charged  with  two  legacies  to  A.  and  B.,  aiid  in 
case  A.  or  B.  die  without  lawful  issue,  then  the  whole  of  the  said  two  lega- 
cies to  go  to  the  survivor,  his  executors,  &c.  Held,  that  the  legacy  lapsed, 
the  contingency  on  which  it  was  ^iven  over,  bein^  too  remote.  Massey  v. 
Hudson,  2  Mer.  130.  Qtusre^  if  it  had  been  to  the  survivor  only,  and  not 
to  his  executors,  &c.  in  which  case  it  seems  that  the  survivor  might  have 
taken,  as  a  personal  benefit,  the  failure  of  issue  oeing  construed  to  be  re- 
stricted to  a  dying  without  issue  in  his  lifetime ;  qtuere^  also,  if  the  limitation 
over  had  been  immediate  on  the  death ;  in  which  case  it  seems  that  it  would 
have  vested  in  the  survivor,  and  not  have  lapsed  by  the  death  of  A.  in 
testator's  lifetime.    Ibid. 

17.  Bequest  of  personalty  to  A.  for  life>  and  after  A.'s  decease  to  the 
heirs  male  of  A.'s  body  lawfully  begotten,  for  ever ;  and  for  want  of  such 
issue,  to  B.  for  life,  &c.  A.  takes  the  absolute  interest,  and  the  bequest 
over  to  B.  is  void.     Tothill  v.  Pitt,  1  Mad.  488. 

2.  Examples  of  valid  limitations. 

Bequest  to  the  testator's  two  natural  sons,  with  survivorship  upon  the 
death  of  either  before  twenty-one,  and  without  issue ;  but  in  the  event  of 
both  dying  without  issue,  over ;  the  interest  beyond  maintenance  to  be  added 
yearly  to  the  principal,  for  their  benefit,  to  be  paid  when  they  attain  twenty- 
one.  The  limitation  over  upon  the  death  of  both,  established.  As  to  the 
accumulation,  a  vested  interest,  and  the  payment  only  postponed.  Kirk« 
patrick  v.  Kilpatrick,  13  Ves.  476. 

XVIL  Consitruction— toit]^  xthcmxttn  txixmni  acctimnla^ 

'  Miscellaneous, 

Devise  of  personal,  and  of  rents  and  profits  of  real,  in  trust  to  accumulate, 

and 


/ 

t 
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and  be  laid  out  in  land,  to  be  conveyed  with  the  real  to  tlie  youngest  or  only 
ton  of  the  trustee  at  twenty-one ;  held  a  vested  interest  by  executory  devise 
in  an  only  surviving  son,  and  not  to  wait  till  the  death  of  the  father ;  but 
liable  to  be  devested  by  birth  of  another  son.  >  The  trustee  survived  his 
son  several  years,  and  received  the  rents  and  profits  till  his  death,  but  never 
laid  them  out  in  land,  as  directed :  those  accrued  after  the  son  made  his  will, 
held  to  be  an  equitable  interest  in  land,  and  therefore  to  pass  by  it.  Perry 
T.  Phillips,  1  Ves.  251. 

XVIIL  Comsttuction — tegat  tDorHisr  tudxt  a  limttatton  oder^ 

A  case  where  the  subsequent  words  were  held  not  to  control  a  pre- 
vious limitation  over,  which  therefore  was  too  remote. 

Bequest  of  money  to  testator's  wife,  and  the  issue  of  her  body,  and  failing 
such  issue,  to  such  of  his  heirs  whom  she  should  appoint  by  written  wilK 
Held,  that  the  subsequent  words  did  not  control  the  previous  limitation, 
and  U&erefore  thdt  a  bequest  over  of  the  money  was  void,  as  being  too  re- 
mote.    Howstpn  y.  Ives,  2  Eden,  216. 

XIX.  Con^rructton — in  (riatton  to  momp  to  be  JaiH  out  in 

land. 

1.  Where  it  shall  be  laid  out 

1.  Whether  a  bequest  to  be  laid  out  in  land  in  a  particular  parish,  shall, 
if  land  cannot  be  procured  there,  be  laid  out  elsewhere,  <fU(Bre>    10  Ves.  610^ 

2.  Bequest  to  be  laid  out  in  land,  pointing  to  a  particular  estate :  if  that 
fails,  it  may  be  laid  out  in  other  land ;  the  particular  direction  being  only 
the  mode  of  executing  the  primary  intention  for  a  purchase.    lO-Vea^  61A» 

2.  How  it  shall  be  settled. 

Money  given  to  be  laid  out  in  land  for  a  place  of  retirement  for  testator's 
sister,  "  to  be  for  ever  entailed  on  her  issue."  The  husband  of  one  of  the 
daughters  of  the  sister  entitled  to  a  third  as  tenant  hj  curtesy.  Dodsoo  v. 
Hay,  3  B.  C.  C.  4.0*. 

S.  Whether  \X  shall  pass  as  real  or  personal.^ 
Vide  1  B.  C.  C  223. 

XX.  Con0ttuctiott  -^  in  relation  to  ititedtacpf 

1.  A  sum  directed  to  be  disposed  of  according  to  any  instructions  tes- 
tator might  leave  in  writing;  and  none  foondip 

Testator  gave  real  estates  to  be  sold,  and  the  produce  to  be  considered  as 
part  of  bis  personal  estate ;  and  thereout  and  out  of  his  personal  estate  gave 
legacies  to  his  next  of  kin,  heir,  and  others :  he  gave  other  estates  to  be 
sold,  aad  the  produce  to  be  considered  from  thenceforth  as  other  part  of  his 
said  personal  estate,  and  to  be  disposed  of  in  manner  following :  he  then 
gave  legacies,  and  some  estates  specifically,  and  other  legacies  out  of  his 
aaid  tntst^monies  and  personal  estate ;  and  gave  his  executor  1000/.  to  be 
disposed  of  according  to  any  instructions  he  might  leave  in  writing,  and  gave 
all  the  residue  of  his  goods  and  chattels,  personal  estate  and  effects  whatso- 
ever, subject  to  debts,  legacies,  &c.  No  instructions  being  found,  the  heir 
is  entitled  to  the  1000^    Collins  v.  Wakeman,  2  Ves.  683. 

21  Property  excepted  as  hereinafter  disposed  of  to  A.,  which  it  was  not. 

Plate  excepted  from  bequest  of  personal  to  wife,  after  her  decease  over, 
sad  recited  to  be  "  hereinafter  given  to  daughter,"  but  not  farther  noticed; 
uodispoaed  oC    Frederick  v.  HaU,  1  Ves.  396. 

Vol.  Vlll.  1  i  3.  From 
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3.  From  rwokiiig  tbe  dnre  of  a  residoary  legatee. 

Testator  gircs  tbe  reaidae  of  has  penooal  eatate  to  hsa  three  children,  A^ 
B^  anJ  Ci^  share  and  ahare  alike,  aa  tfnanra  in  coaunoOf  and  not  aa  joint 
ur^uita ;  but,  bj  a  oodicfl,  rerokea  C.  from  being  one  of  hia  reaidaary  lega- 
teesy  and  give»  her  a  pecuniarj  legacj  iatlead.  Held,  that  this  third  doei 
not  belong  to  the  two  other  reaidiiarj  legatees,  but  shall  go  accordiag  to 
the  statute  of  distribatiooa.  Creavell  t«  Cheal jn,  2  Eden,  123. ;  3  TomL 
F.  C.  246. 

%.  MisceDaDeoas  cases. 

1.  Testator  gam  the  interest  of  the  four  per  cetU.  bank  annuities  then 
standing  in  his  name,  together  with  the  interest  of  a  certain  sum  of  money 
then  in  the  hands  of  his  bankers,  vhich  he  directed  to  be  invested  in  the 
aaode  stock,  to  hia  wife,  with  a  power  of  disposing  of  one-third  of  the  said 
property  after  her  decease.    **  And,**  as  to  the  rest  and  residue  of  hia  estate, 
after  ''^payment  of  Ih^said  bequest  to  hia  wife ;  tiz.  two-thirda  of  the  pro- 
perty he  should  die  possessed  cSf,  he  gave  the  same  as  follows :  first,  to  tbe 
children  of  A.  60^  of  the  four  per  cents,  consolidated  bank  anntaties.    Also^ 
to  the  eldest  of  such  children  30/.  per  annum  for  life,  and  to  his  lawful  heir, 
payable  out  of  interest/*    He  then  made  a  similar  bequest  in  favour  of  the 
children  of  B.,  and  he  appointed  hia  said  wife  and  C  to  be  executors  of  his 
will ;  and  he  declared  hia  intention,  '*  that  if  the  residue  of  his  said  property, 
after  payment  of  the  children  of  B.,  was  not  sufficient  to  pay  the  apecified 
annuities  of  SO/.,  the  residue  ahoold  be  equally  divided  as  above  specified." 
The  money  in  the  hands  of  the  bankers  having  been  invested  in  the  four  per 
cents^  the  whole  of  that  sum  was  SSOSL     Under  these  circumstances,  it 
was  decided,  1.  That  the  children  of  A.  and  B.  respecivody  were  entitled 
only  tb'^f.  stock,  and  that  the  residue  of  the  ftmd,  after  satisfyii^  the  two 
sums  of  60/.  and  the  two  annuities  of  SO/,  was  undisposed  of.    2.  That  the 
testator  having  by  his  will  professed  to  dispose  of  the  tohole  of  the  property, 
although  (according  to  the  aforesaid  construction)  he  had  not  injact  done 
80,  yet  this  was  not  sufficient  to  exclude  the  executors  from  taking  hen^' 
ciailu  as  such.    3.  That  the  interest  given  to  the  wife  in  one-third  of  the 
residue  did  not  prevent  her  taking  her  share  of  the  remaining  two-thirds 
under  the  statute  of  distributions.     Oldham  v.  Carleton,  2  Cox,  400. 

2.  A  testator  gave  the  residue  of  his  personal  estate  to  trustees,  in  trust 
for  his  daughters  A.  and  B.  equally  for  their  lives  for  their  separate  use,  and 
afterwards  for  their  children ;  and  in  case  of  the  death  of  either  of  them, 
without  leaving  any  issue  who  should  become  entitled  to  her  share,  upon 
trust  to  pay  or  transfer  500^.  bank  annuities,  part  of  such  moiety  to  C«,  and 
the  interest  of  the  last-mentioned  moiety  to  he  paid  for  the  separate  use  of 
the  survivor  of  A.  and  B.  during  her  life,  in  the  same  manner  as  her  original 
moiety,  and  after  the'  death  of  the  survivor  of  A.  and  B.  tbe  remainder  of 
the  moiety  of  the  one  first  dying  without  issue,  and  the  original  moiety  of 
tbe  survivor  to  be  in  trust  for  the  children  of  the  survivor,  in  the  same  man* 
ner  as  their  original  moiety ;  and  after  the  death  of  the  survivor  of  A.  and 
B»  without  leaving  issue,  who  should  become  entitled,  he  bequeathed  one 
equal  half-part  of  all  the  residue  of  the  said  trust-monies  to  D.  abaiHutely, 
and  the  other  equal  half-part  thereof  to  C*  —  The  name  of  C.  vras  after- 
wards struck  out  by  the  testator.  —  B.  died  without  issue.  —  Held,  that  the 
5001.  bank  annuities  was  undisposed  of,  and  belonged  to  the  testator^a  next 
of  kin*     Skrymsher  v.  Northcote,  1  W«  C«  C*  248. 

XXI.  Congttuction  —  in  relation  to  fist  twiiliue* 

}..  Residuary  clause  passes  all  personalty  that  is  not  disposed  oil 

Beaiduary  clause  passes  all  personal  property  that  is  not  disposed  of,  as 
'  '  by 
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by  lapse,  contended  upon  the  particular  eKpressions  to  hare  been  geparated^ 
and  not  intended  to  pass  with  the  residue.    Cambridge  v.  Rous,  8  Ves.  l^« 

2.  The  general  residue  of  personalty  comprehends  every  thing  not 

otherwise  e&ctdaily  diq)osed  of. 

The  general  residue  of  personal  property  comprehends  every  thing  not 
otherwise  effectually  disposed  of,  a^d  no  difference  whether  a  legacy  falls 
into  it  by  lapse,  or  as  void  at  law ;  the  next  of  kin  therefore  excluded  by  an 
express  Dequest  of  the  residue.    15  Ves.  416. 

S.  Whatever  is  not  well  given  by  the  will,  falls  into  the  residue. 

With  regard  to  personal  estate,  whatever  is  not  well  given  by  the  will^ 
falls  into  the  residue.  It  is  immaterial  how  it  happens  that  any  part  is  un* 
disposed  of,  whether  by  the  death  of  a  legatee,  or  by  the  renjoteness  and 
consequent  illegality  of  the  bequest.    2  Mer.  S92. 

4.  Under  residuary  beauest  to  I^satees  in  pn^rtion  to  thdr  l^acies^ 

allf  even  of  rings,  entitled. 

Under  a  residuary  bequest  to  the  legatees  in  proportion  to  their  lega-* 
cies,  all  legatees,  pecuniary  and  mecific,  even  of  rings,  &c.  not  expressly, 
or  by  implication  excluded,  were  neid  entitled ;  so  annuitants,  if  they  had 
not  been  excluded  upon  the  construction  of  the  whole  will.  Nannpck  v« 
Horton,  ?  Ves.  591. 

5.  RdadoDs  took  shares  in  the  residue,  notwithstanding  specific  be- 

quests by  codicil. 

Testator  gave  a  residue  to  relations  named  in  his  will  s  he  made  a  codicil 
which  he  directed  to  be  taken  as  part  of  his  wiU ;  and  a  second,  by  which 
he  gave  legacies,  but  save  no  sudi  direction;  in  this  bodicil  there  were 
legacies  given  to  two  of  his  relations ;  they  shall  take  shares  of  the  residue* 
Sherer  v.  Bishop>  4  B.  C  C.  55.  / 

S.  Who'e  no  direction  is  given  as  to  !ftirplus  interest,  and  the  capital 
is  made  payable  at  a  future  time,  the  surplus  interest  &lls  into  the 
residue. 

Where  no  direction  is  given  as  to  surplus  interest,  and  tlie  capital  is  made 
payable  at  a  future  time,  the  surplus  interest  falls  into  the  residue.  Leake 
v.  Robinson,  2  Mer.  S84. 

?•  A  particular  fund  held  part  of  the  residue. 

Legacy  of  a  particular  fund  to  A.  for  life,  then  to  testator's  residuaiy 
legatees ;  residue  to  B.  and  C.  as  tenants  in  common,  the  particular  fund  is 
part  of  the  residue.    Pitt  v.  Benyon,  1  B.  C.  C.  589. 

8.  What  bequest  shall  be  residuary. 

Bequest  of  *'  all  other  unbequeathed  goods  and  chattels''  is  residuary, 
notwithstanding  a  subsequent  bequest  to  the  same  person  of  debts  due  to 
die  testntpr.    Bennet  .v.  Batchelor,  \  Ves.  63. 

9.  Ckfflstmction  of  a  residuary  disposition^  as  embracing  the  general^ 

and  not  limited  to  a  special  residue* 

Construction  of  a  residuary  disposition,  as  embracing  the  general,  and  not 
ItBUted  to  a  special  residue.    Crooke  v.  De  Vandes,  9  Ves*  197« 

\0.  Whether  a  mere  residu^i^  bequest  amounts  to  a  disposition  of  the 

legacy. 

Whether  a  mere  residuary  bequest  amounts  to  a  disposition  of  theiegacy, 
yu4rrcm     But  where  the  testator  declares,  that,  on  the  happening  of  the 

I  i  2  condition^ 
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condition,  the  legacy  shall  fall  into  the  residue,  this  is  an  express  disposition. 
'  Lloyd  v,  Branton,  3  Mer.  117. 

11.  Construction  of  a  residuary  clause,  as  comprehending  a  l^acy 
given  upon  a  contingency,  which  did  not  happen. 

Construction  of  a  residuary  clause,  as  comprehending  a  legacy  given  upon 
a  contingency,  which  did  not  happen.     Bird  v.  Le  Fevre,  15  Ves.  589. 

12.  Words  in  a  residuary  clause  held  referrable  to  a  contingency. 

Construction  of  words  in  a  residuary  clause,  as  having  reference  to  a  con- 
tingency, which  had  not  taken  place,  and  therefore  no  restriction  on  a  pre- 
•ceding  absolute  bequest.     Forbes  v.  Ball,  3  Mer.  437. 

13.  Legacy  of  a  specific  sum,  as  a  residue,  but  miscalculated;  the 

residue  being  larger,  shcdl  pass. 

Legacy  of  a  specific  sum,  as  a  residue,  but  miscalculated ;  the  residue 
eing  larger,  shall  pass.    Danvers  v.  Manning,  2  B.C.  C.  18. 

.    14.  What  not  included  in  an  exception  out  of  a  residuary  bequest 

Testator  gave  all  the  residue  of  his  personal  estate  to  his  wife,  except 
such  parts  as  should  be  in  and  about  his  house ;  which  parts  he  gave  to  ms 
son,  and  directed  the  household  furniture  to  go  as  heir-looms ;  and  gave  all 
arrears  of  rent  which  should  be  due  to  him  at  his  death,  to  his  son.  A  bond 
to  secure  an  old  arrear  of  rent,  and  cash,  both  found  in  an  iron  chest,  in 
which  the  steward  kept  the  cash  arising  from  the  rents,  belong  to  the  resi* 
duary  legatee.    Jones  v.  Lord  Sefton,  4  Vqs.  166. 

.15.  Amount  of  the  shares  of  the  residuary  legatees,  in  a  miscellaneous 

case. 

Testatrix  directed  all  her  estate  to  be  turned  into  cash ;  if  amounting  to 
20,000/.  to  go  thus ;  if  less,  in  similar  proportions :  dien  subject  to  some 
legacies,  debts,  &c.  the  residue  of  her  estate  in  sixteenths,  two  to  her 
mother  for  life,  the  others  to  different  persons  absolutely :  she  then  made 
three  residuary  legatees :  the  shares  given  are  only  of  the  20,00C/.,  subject 
to  the  charges ;  all  beyond  that  goes  to  the  residuary  legatees.  Green  v. 
Scott,  1  Ves.  282. 

16.  Miscellaneous  cases. 

Gift  of  residue,  "  to  be  divided  among  legatees  in  proportion  to  the 
legacies  bequeathed  by  this  iny  will,"  restricted  upon  construction  of  the 
whole  will,  to  general  pecuniary  legatees,  in  exclusion  of  legacies  payable 
out  of  a  specific  fund  injuturo,  and  of  legacies  given  by  codicil.  Henwood 
V.  Overend,  1  Afer.  23. 

1 7.  "  Specifically"  construed  "  particularly." 

General  residuary  disposition  of  real  and  personal  estate  "  not  hereinbefore 
speciiicaliy  disposed  of,"  held  to  comprehend  specific  legacies  lapsed :  the 
word  "  specifically"  being  construed  "  particularly."  Roberts  v.  Cook, 
16  Ves.  451. 

18.  With  reference  to  conversion. 

A  legacy  out  of  the  produce  of  a  copyhold  estate,  directed  to  be  sold, 
failing,  was  heid  to  pass  by  the  residuary  clause  against  the  heir,  the  object 
being  a  general  conversion  out  and  out.     Kennel  v.  Abbott,  4  Ves.  802. 

19.  Whether  the  executor  or  the  next  of  kin  shall  take. 

The  residue  declared  to  belong  to  the  next  of  kin.  Wilson  v.  Wombwell, 
Dick.  477. 

XXII.  eon. 
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XXII.  CottgtvmtUm  —  mi0ceHatie0U0  rauejj. 

1.  Legatee  held  entitled  to  the  produce  of  securities  bequeathed,  con- 
certed in  testator's  lifetime. 

Mortgages  and  other  securities  being  devised  to  Pembroke  Hall,  Cam- 
bridge, .  some  of  which  had  been  called  in  by  the  testator,  and  others  paid 
voluntarily,  and  laid  out  by  the  testator ;  the  money  so  called  in  and  paid, 
declared  to  belong  to  the  college,  with  interest,  from  one  year  from  the  tes- 
tator's death,  at  4/.  per  cent.     Attorney-general  v.  Parkin,  Dick.  422. 

2.  Power  to  appoint  the  whole  fund  tathc^  survivor  of  children. 

Devise  of  personal  for  life,  then  among  all  children  of  devisee,  in  such 
shares  and  manner,  for  such  interest,  witli  such  survivorship,  and  to  vest  at 
such  time  as  devisee  for  life  should  by  deed  or  will  appoint ;  in  default  of 
appointment  of  the  whole  or  part,  equally ;  if  but  one,  to  that  one,  payable 
at  twenty-one ;  nevertheless  the  shares  of  any  attaining  twenty-one  in  life  of 
devisee  for  life  to  be  vested ;  but  payment  to  be  postponed  till  her  death  ; 
that  clause  vesting  an  interest  at  twenty-one  held  to  relate  only  to  the  case 
of  default  of  appointment ;  and  one  of  two  children  being  dead  without  issue 
after  twenty-one,  and  without  receiving  any  share,  that  circumstance  will 
not  prevent  an  appointment  of  the  whole  fund  to  the  survivor..  Boyle  \^ 
Bishop  of  Peterborough,  1  Ves.  299. 

S.  Power  to  exclude  from  a  partnership. 

Testator,  afler  giving  life-interests  in  stock  to  each  of  his  daughters,  after-^- 
wards  the  principal  among  his  grandchildren,  in  pursuance  of  a  power  in 
articles  of  partnership^  appointed  his  executors  to  carry  on  the  trade  in  his 
room,  with  power  to  dissolve,  or  nominate  any  other  person  ;  and  gave  them 
bis  share  of  the  capital,  and  all  freehold  and  leasehold,  in  trust  to  carry  on 
the  trade  as  long  as  they  should  think  fit ;  and  afler  expiration  of  partnership 
to  sell  the  estates,  and  with  the  produce  and  profits-  of  the  trade,  and  all  the 
rest  of  his  estates,  form  a  fund  to  accumulate  twelve  years ;  then  among  the 
pandcfaildren  living ;  by  codicil  he  substituted  his  partner,  who  was  hisson-> 
m-law,  in  the  room  of  one  executor  removed  ;  ana  desired,  that?  if  his  exe- 
cutors should  continue   trade,  and  his  grandisons  T.  and  J.  should  attain 
twenty-one,  his  executors  would  nominate  each  a  partner -for  a  quarter, 
when  executors  should  think  fit,  with  legacies  at  the  same  time,  to  sink  into 
the  estate,  if  diey  should  decline  the  partnership,  or  die  before  twenty-one ; 
executors  to  advance  any  farther  sum  they  might  want  to  carry  on  trade ; 
the  rest'of  his  property  among  all  the  grandchildren  except  T.  and  J.     By 
another-cocBcil  he  lefV  it  entirely  in  discretion  of  the  executors  to  appoint  J. 
or  not;  if  they  should  not  think  proper,  his  legacy  to  be  void;  T.  and  J., 
both  entitled  to  be  partners^  and  to  their  legacies  at  twenty^one,  one  exe- 
cutor, their  father^  being  for  admitting  them,  the  other  two  against  it ;  but 
if  all  had  without  fraud,  united  in  declaring  J,  unfit,  they  might  have  ex- 
cluded him ;  in  which  case  he  could  have  taken  nothing  under  his  devise« 
Wainwright  v.  Waterman,  1  Ves.  311. 

4.  A  deed  of  appointment  held  sufficient  indication  of  intention  that 

property  should  continue  personal. 

Testator  directed  money  to  be  laid  out  in  manors,  lands,  tenements,  tithes, 
and  hereditaments,  or  ver^  long  terms,  with  limitations  •  applicable  ta  real 
estate ;  the  money  not  havmg  been  laid  out,  the  crown,  on  failure  of  heirs^ 
has  no  equity  against  next  of  kin  to  have  it  laid  out  in  real  estate  in  order  to 
daim  by  escheat ;  the  devisees  on  becoming  absolutely  entitled  have  the 
option  given  by  the  will ;  and  a  deed  of  appointment  by  one,  a  feme  covert, 
was  held  sufficient  indication  of  her  intention  that  it  should  continue  per« 

I  i  3  sonal. 
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sonal,  against  her  heir  claiming  it,  at  ineffisctoally  disposed  of  for  want  of 
her  examination.    Walker  y.  Denne,  2  Ves.  170. 

5.  A  cose  where  a  residence  at  L.  bevond  a  year  was  held  not  to  en- 
title to  the  continuance  of  a  weekly  payment. 

Testator  directed  that  his  wife  should  have  libeHy  to  occupy  his  house  for 
a  year*  provided  she  continues  so  Ions  in  L. ;  then,  by  a  distinct  clause,  he 
directed  his  executors  to  pay  her  a  gumea  a  week  during  her  stay  at  L. ;  her 
residence  there  beyond  the  year  does  not  entitle  her  to  a  continuation  of  the 
weddy  payment.    Walker  v.  Watts,  S  Ves.  132. 

6.  Bequest  for  the  Improvement  of  the  dty  of  Bath. 

Bequest  for  the  improvement  of  the  city  of  Bath,  construed  to  mean  iro' 
provement  carrying  on  under  an  act  of  parliament,  not  by  private  persons* 
Howse  V.  Chapman,  4  Ves.  542. 

7.  A  bequest  construed  as  a  direction  to  lay  out  the  money  in  an 

annuity. 

Bequest  of  a  sum  of  money,  in  trust  to  la^  it  out,  upon  ffovernment  or 
other  securities,  in  the  purchase  of  an  annmty  for  life.  Held,  a  direction 
to  lay  it  out  in  ah  annuity  for  life ;  the  will  inaking  several  dispositions  of 
stock*  both- as  to  the  dividends  and  the  capital.    Bayley  v.  Bishop,  9  Ves.  6. 

8.  Annuities  **  in  the  order  they  are  now  mentioned.'' 

Annuity,  part  out  of  the  general  assets,  part  specific,  upon  the  intention, 
out  oif  funds,  some  perpetual,  others  temporary,  to  be  divided  equally  be- 
tween A.,  B.,  and  C,  and  their  heirs,  or  the  survivor  of  them,  <'  in  the  order 
they  are  now  mentioned."  A  perpetual  annuity,  limited  only  with  reference 
to  the  temporary  funds. 


9,  Charitable  bequest 

Trust,  by  will,  to  pay  the  income  to  the  testator's  wife  for  life;  enjoining 
her  to  co-operate  with  his  trustees  in  carrying  his  wishes  into  execution  \ 
and  directing  her,,  with  the  advice  and  assistance  of  his  trustees,  to  lay  out 
one  moiety  in  promoting  charitable  purposes,  as  well  of  a  public  as  a  private 
iiature,  and  more  especially  in  relieving  such  distressed  i>ersons,  either  the 
widows  or  children  of  poor  clergymen,  or  otherwise,  as  his  wife  shall  judge  . 
tnost  v<>r^  <M3d  deserving  objects,  giving  a  preference  always  to  poor  re« 
lations.  The  object  is  charity  in  general,  with  a  preference,*  but  not  con- 
fined to  poor  relations ;  the  distribution  to  be  at  the  discretion  of  the  wife, 
with  the  advice  and  assistance,  not  subject  to  the  control*  of  the  trustees. 
Waldo  V.  Cali?y,  16  Ves.  206. 

10.  Annual  sum  not  confined  to  the  minority  of  legatee. 
Bequest  of  an  annual  sum  to  be  raised  "  for  the  support  of  the  children 
of  J.  H.  to  be  paid  them  from  time  to  time,  as  their  necessities  require  with- 
out regard  to.  their  father  or  mother.'^    This  cannot  be  confined  to  the  mi- 
nori^  of  thje  children.    Alexander  v.  M'Cullock,  1  Cox^  S91. 

II.  Release. 

It  is  not  a  good  plea  to  a  bill  filed  by  one  residuary  legatee  (to  whom  with 
others,  the  debts  du^  from  a  concern  in  which  the  testator  had  been  a  part- 
ner with  one  of  his  legatees,  had  been  bequeathed)  against  the  otliers,  for 
an  account  of  monies  due  from  the  partnership  to  th^  testator,  (barging  the 
defendant  with  owing  the  concern  various  sums  of  money,  having  posaessioa 
of  Ae  partnership  books;  that  all  the  monies  due  from  the  paitnership  to 
th.e  tfitmof.  «^  tb^  ^^^  of  hk  death,  coniiiflted  wholly  of  money  lent  by  him 

to 
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to  the  defendant ;  and  ^at  (as  the  fact  was)  the  testator  bad>  by  his  wiH, 
forgiven  and  released  the  defendant  from  all  monies  lent  and  advanced  by 
him  daring  his  lifetime,  the  release  by  the  devise  being  treated  as  referring 
to  specific  sums  advanced  independently  of  the  partnenship  debts.  Hanson 
V.  Hanson,  4  Price,  168. 

12.  Property  held  sabject  to  the  uses  of  a  settlement 

J.  B.»  tenant  for  life,  remainder  to  W.  B.  for  life,  remainder  to  J.  B.  in 
fee.  During  the  life  of  J.  B.,  houses  on  the  estate  insured  by  him,  were 
burnt-down,  and  insurance  money  paid  to  J.B.,  which  was  placed  in  the 
funds  in  his  name.  J.  B.  by  his  will,  devised  the  estate  to  R.  $•  W.  in  fee, 
and  his  personal  estate  to  W.  B.  W.  B.  applied  part  of  the  insurance 
money  in  repairing  a  house  upon  the  estate.  The  -insurance  money  un- 
applied, remained  standing  in  J.  B.'s  name.  W.  B.  by  his  will,  stated  the 
circumstances  as  to  the  ^nd  so  standing  in  his  brother's  name,  and  be- 
queathed the  residue  of  his  personal  property.  Held,  that  the  insurance 
money  unapplied,  was  subiect  to  the  uses  of  the  settlement,  and  passed  to 
R.  S.  W.,  the  devisee  of  J.  B.     Norris  v.  Harrison,  ^  Mad.  268. 

15.  A  bequest  for  the  poor  of  a  parish)  held  not  within  the  meaning 

of  a  local  act 

Bequest  of  mbney  to  trustees  to  pay  the  interest  and  dividend  to  the  poof 
of  a  certain  parish.  Held,  not  within  the  meaning  of  a  local  act  of  par- 
liament, which  vested  all  estates  and  monies  held  in  trust  for  the  benefit  of 
the  poor  of  the  parish,  and  not  otherwise  specifically  appropriated^  in  the 
guardians  of  the  poor  in  that  parish.  Attorney -general  v.  Freeman,  1  Dan.  117. 

14.  Bequest  of  the  debt,  which  shall  be  owing  on  a  particular  day, 

taken  as  it  stood  on  that  day. 

Bequest  of  the  debt,  which  shall  be  owing  on  a  particular  day,  taken  as  it 
stood  on  that  day ;  and. not  affected  by  consignments  from  the  West  Indies, 
on  account,  since  the  death  of  the  testator,  which  happened  previous  to  the 
day  specified.    Innis  v.  Mitchell,  6  Ves.  461. 

15;  The  income  only,  not  the  capital,  held  disposed  of. 

Construction  of  an  obscure  will:  1st,  That  the  income  only,  not  the  ca- 
pital, was  disposed  of;  2dlv,  That  the  disposition  was  in  favour  of  the 
younger  children  excluding  the  eldest.    Sansbury  v.  Read,  12  Ves.  75. 

16.  The  disposition  —  held  to  be  in  favour  of  the  younger  children, 

excluding  the  eldest. 

1}>td. 

17*  Other  cases* 

1.  Testatrix  by  codicil  gave  to  A.  the  legacy  given  by  her  will  to  the  chil- 
dren of  B.  ''  as  I  know  not  whether  any  of  them  are  alive,  and  if  they  are 
well  provided  for :"  though  they  are  living,  B.  is  entitled ;  the  construction 
being,  that  if  they  are  living  they  are  well  provided  for.  Attorney-general  v. 
Wwd,  3  Ves,  327. 

2.  Carey  v«  Askew,  1  Cox,  241  • 

3.  Collet  v.  Lawrence,  1  Ves.  268. 

4.  Ellis  v.  Ellis,  1  S.  i&  L.  2. 

5.  Fordyce  v.  Ford,  2  Ves.  536. 

6.  Holloway  y.  Holloway,  5  Ves.  399. 

7.  Jennings  v.  Gallimore,  3  Ves*  147.  . 

8.  Duke  of  Manchester  v.  Bonham,  3  Ves.  61. 

9.  Middleton  v.  Messenger,  5  Ves.  136. 

10.  Norris  V.  Harrison,  2  Mad.  268.  ^ 

11.  Oldham  v.  Carleton,  2  Cox,  400. 

12.  Penn  v.  Barclay,.  14  Ves.  122. 
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13.  Rose  V,  Rose,  17  VeB.  S47. 

14.  Saville  v.  Lord  Scarborough,  1  Vf.  C.  C.  2S9. 

15.  Sisson  V.  Shaw,  9  Ves.  285. 

16.  Smith  V.  Fitzgerald,  3  Ves.  &  Beam.  2. 

17.  Stebbing  v.  Walkey,  1  Cox»  250. 

18.  Wadley  ▼.  North,  S  Ves.  364. 

XXIIL  ;^f  tlie  iiutbii»t0f)Xfi  of  atttmt  fiiatttf* 

Vandergucht  v.  Blake,  2  Ves.  534. 

XXIV.  jS>f  siytti&t  antr  pttunmp  Itaatit^, 

I.  The  leaning  of  the  court  is  against  specific  legacies. 

1 .  The  inclination  of  the  court  is  against  specific  legacies.  The  construc- 
tion must  be  upon  the  face  of  the  will,  before  the  account  of  the  effects  is 
considered,  to  see  whether  that  affords  a  foundation.    4  Ves.  568. 

2.  Leaning  against  specific  legacies.  Unless  specific,  interest  only  from 
the  end  of  a  year  after  the  testator's  death,  notwithstanding  a  direction  to 
pay  88  soon  as  possible.    Webster  v.  Hale,  8  Ves.  410. 

3.  Bequest  of  the  money  due  upon  a  note  held  specific,  Upon  the  inten- 
tion ;  but  the  inclination  of  the  court  is  against  specific  legacies,  and  to  hold 
it  a  general  le^cy,  with  reference  only  to  the  security,  as  the  fund  first  to 
be  applied  to  it«    Chawoirthy  v.  Beech,  4  Ves.  555, 

2.  What  I^ades  are  specific. 

1.  Residuary  disposition  of  all  the  testator's  real  and  personal  estate  in 
Jamaica,  in  trust,  to  be  remitted  to  England,  was  held  specific,  and  not  to 
include  a  debt  originally  upon  bond  and  judgment  in  Jamaica,  and  after- 
wards farther  secured  by  bond  and  judgment  in  England,  under  which  it 
was  received,  and  being  considered  undisposed  of,  was  applied  in  the  first 
instance  4o  the  debts,  &c.    Nisbett  v.  Murray,  5  Ves.  149. 

2.  Testator  reciting  that  he  had  about  7000/.  navy  bills,  gave  them  to 
A. ;  he  had  at  the  time  about  the,  sum,  but  they  were  afterwards  sold,  and 
other  navy  and  victualling  bills  bought ;  at  his  death  he  had  340tf.  navy 
bills,  but  a  large  quantity  of  victualling  bills,  which  are  considered  as  the 
same  in  the  market :  this  is  a  specific  legacy,  and  only  the  navy  bills  which 
he  had  at  his  death,  can  pass.    Pitt  v.  Lord  Camelfora,  3  B.  C.  C.  160. 

3.  Beau^st  of  stock :  if  the  testator  has  it  at  the  time,  it  is  specific ;  and 
any  act  aestroying  it  proves  an  intention  to  revoke.  If  a  ring  or  a  picture 
bequeathed  cannot  be  found,  that  cannot  be  rectified.     3  Ves.  310. 

4.  Testatrix  gave  nine  legacies  of  1000/.  each,  part  of  14,500/.  South 
Sea  annuities ;  and  as  to  the  residue  of  the  said  fund  and  all  other  her  per- 
sonal estate,  including  such  of  the  said  legacies  as  should  lapse  by  death, 
before  they  should  be  transferrable,  upon  trust  to  convert  into  money  such 
part  of  her  residuary  personal  estate  as  shall  not  consist  of  South  Sea  annui- 
ties, and  invest  such  money  with  any  monev  belonging  to  her  at  her  decease 
in  said  fund  of  South  Sea  annuities,  and  u'om  time  to  time  invest  the  divi- 
dends, Ac.  of  all  such  South  Sea  anni^ities  as  shall  constitute  her  residuary 
personal  estate  in  the  same  fund,  till  the  youngest  of  said  legatees  shall,  or 
would,  if  living,  have  attained  twenty-one,  and  then  to  transfer  the  whole  of 
such  South  Sea  annuities  to  said  nine  legatees  equally,  with  such  survivor- 
ship as  their  original  shares.    The  nine  legacies  of  lOOtf.  each  only  are  spe- 
cific ;  the  remainder  of  the.  South  Sea  annuities  is  part  of  the  general  per- 
sonal estate.     Richardson  v.  Brown,  4  Ves.  177- 

5.  Testator  gave  to  his  sister  the  interest  of  30tf .  upon  bond  for  life,  and 
after  her  decease,  to  her  daughter  the  interest  due  upon  the  said  bond  afc 
her  death,  with  the  principal.  The  legacy  is  specific;  and  there  being 
among  other  bonds,  one  of  tht  e^iact  amount,  it  was  held  to  refer  to  that« 

though 
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tixxigh  an  insolTent  Becurity,  and  the  interest  in  arrear  before  the  death  of 
the  testator.     Innes  v.  Johnson,  4*  Ves.  568. 

6.  **  Of  my  stock,"  or  **  m  my  stock/'  or  *'  part  of  my  stock,"  will  make, 
a  legacy  specific.    Ibid.  750. 

?•  Legacies  declared  specific  upon  clear  words,  and  an  abatement  of  the 
general  legacies  directed.    Barton  v.  Cooke,  5  Ves.  461. 

8*  Devise  in  trust  to  sell,  but  not  for  less  than  10,000/»,  and  to  pay  several 
sums  amounting  to  780tf*,  and  the  overplus  monies  arising  from  the  sale,  to 
A*  A  specific  lency  of  10,00(M.,  and  the  sale  producing  less,  A.  and  the 
others  to  abate.  jLegacies  to  charity  void  by  the  statute  9  Geo.  2.  c  3& 
fell  into  the  eeneral  residue.    Page  v.  Leapmgwell,  18  Ves.  463. 

9.  Testatrix  gives  **  to  the  minister,  &c.  of  A.  61.  per  annum  bank  long 
annuities ;  to  the  minister,  &c.  of  fi.  5/.  per  annum  like  bank  annuities ;  to 
the  treasurer  of  €•  and  D.  100/.  long  annuities  stock,  each ;  to  the  governors 
of  E.  100/.  lon^  annuities  stock ;  and  SO/,  per  annum,  further  part  of  my 
hank  long  annuities,"  upon  trust  to  apply  the  interest  and  dividends  to  and 
for  the  use  of  L.  D.  till  she  attains  twenty-one,  and  then  to  transfer  ^'  the 
laid  30/.  per  annum  bank  long  annuities"  to  the  said  L.  D.  She  tlien  g:ive8 
to  W.  C.  150/.  bank  long  annuities  stock,  and  10/.  per  annum,  /'  further 
part  of  my  long  annuities,"  in  trust  for  H.  G.  By  a  codicil,  reciting, 
*'  Whereas  I  may  have  made  a  wrong  calculation  of  the  value  of  my  fortune 
in  the  funds  at  the  time  of  my  decease,"  she  directs,  that  in  case  of  de-^ 
fidency,  it  may  be  deducted  out  of  the  residue,  as  she  would  have  all  her 
legacies  paid  to  the  full.  The  testatrix  was,  at  the  time  of  her  death,  [)os« 
•ened  or  only  885/.  long  annuities,  and  her  personal  estate  was  insufficient 
to  pay  her  debts.  Upon  a  question  whether  the  treasurer  of  C.  was  entitled 
to  a  legacy  of  100/.  long  annuities  stock,  or  only  to  100/.  to  be  raised  by  the 
sale  of  stock  to  that  amount ;  held,  that  it  was  a  specific  legacy  of  so  much 
stock,  and  decreed  accordingly.    Attorney-general  v.  Grote,  3  Mer.  316. 

3.  What  legacies  are  pecuniary. 

1.  Bank  annuities  directed  by  the  will  to  be  purchased  out  of  personal 
estate,  to  be  considered  as  pecuniary  legacies.    Gibbons  v.  Hills,  Dick.  324. 

2.  Legacy  of  3400/.  in  the  three  j9^r  cents,  the  dividends  to  be  divided,  &c. 
to  an  hospital,  is  pecuniary,  not  specific.  Bishop  of  Peterborough  v.  Mort- 
lock,  1  B.  C.  C.  565. 

3.  Legacies  of  South  Sea  annuities  (though  testator  had  more  than  suf- 
ficient of  the  stock  to  pay  them),  held  pecuniary,  not  specific.  Simmons 
V.  Vallance,  4  B.  C.  C.  345. 

4.  Bequest  to  be  paid  out  of  a  specific  security  which  failed,  held  general 
upon  the  circumstances.     Roberts  v.  Pocock,  4  Ves.  150. 

5.  Legacy  of  **  1000/.  out  of  my  reduced  bank  annuities,"  held  pecu- 
niaiT ;  the  court  leaning  afl;ainst  holding  a  legacy  specific,  unless  clearly  in- 
tended. The  court  would  not  take  into  consideration  the  evidence  of  the 
valae  of  the  stock  at  the  date  of  the  codicil  by  which  the  legacy  was  given, 
nor  an  erasure  of  a  legacy  to  the  same  person  by  the  will,  but  clecided  upon 
the  words  of  the  codiol.    Kirby  v.  Potter,  Ibid.  748. 

6.  Legacy  general,  notwithstanding  an  appropriation  of  part  of  the  pro- 
perty.   Raymond  v.  Brodbelt,  5  Ves.  199. 

?•  Bequest  of  personal  estate  not  held  specific  merely  from  being  combined 
wiUi  a  devise  of  land.    Howe  v.  Earl  of  Dartmouth,  7  Ves.  137. 

8.  After  a  legacy  of  stock  in  the  4/.  per  cent,  consolidated  bank  annuities, 
a  legacy  to  the  same  persons  of  "  an  additional'  sum  of  20001.  more  to  be 
paid  out  of  the  ^.per  cents.**  &c.  was  held  pecuniary :  tisthe  primSJacie  con- 
Btni€:tion ;  which  is  to  be  controlled  only  by  plain  inference  from  the  rest 
of  tlifi  will  upon  solid  and  rational  srounds ;  not  by  conjecture  upon  slight 
drciunstances.    Deane  v.  Test,  9  Ves.  146. 

9.  Legacy  of  **  200/.  4/.  per  cent,  consolidated  bank  annuities,"  not  spe^ 

cmc. 
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cific.    The  general  Mtets  therefore  liable  h>  make  iq>  the  defictency  of  the 
fund. .  Wilson  v.  Brownsmith,  9  Ves.  180. 

10.  Legacies  to  one  younger  chUd  of  "  the  sum  of  12,000/.  of  my  fonded 
property  to  be  transferred  in  his  name,  or  employed  as  it  shall  appear  most 
beneficial.''  To  another,  **  the  suta  of  12,000/.  in  every  respect  tae  same."^ 
To  a  third,  "  the  sum  of  12,000/.  to  be  enjoyed  by  him  in  every  respect*' 
as  the  former :  the  residue,  real  and  personal,  to  the  eldest  son.  The  le- 
gacies to  the  younger  children  pecum'ary,  not  specific  r  the  fund,  if  deficient^ 
to  be  equally  divided  among  them.    Lambert  v.  Lambert,  11  Yes.  607. 

11.  Legacy  of  5000/.  sterling,  or  50,000  current  rupees,"  afWwards 
described  as  **  now  vested  in"  the  EkBt  India  Company's  bonds,  and  some- 
times mentioned  as  **  the  said  sura  of  5000/.  sterling,"  held  not  specific, 
but  general ;  as  a  demonstrative  legacy,  with  a  fund  pointed  out ;  a  con* 
struction  to  be  favoured  for  a  natural  chiid,  as  giving  a  provisioa  in  all  events : 
the  will  also>  giving  one  legacy  clearly  specific,  viz.  *^  the  sum  of  3548/.," 
which  said  sum  is  in  two  bills,  described  as  then  laying  for  acceptance. 
Gillaume  ▼.  Adderley,  15  Yes.  S84. 

12.  Legacy  of  50/.  for  a  ring,  not  specific ;  therefore  carrying  interest 
with  other  pecuniary  legacies.     Apreece  v.  Apreeoe^  1  Yes.  &  Beam.  364. 

13.  Upon  the  words  of  the  will,  legacy  decreed,  though  the  fund  out  of 
which  it  was  directed  to  bepaid,  failed,    Mann  v.  Cc^land,  2  Mad.  223. 

4.  Legacy  is  ambulatory;  but  a  specific  bequest  is  fixed  as  much  as 

a  devise  of  land. 

Legacy  is  ambulatory ;  but  a  specific  bequest  is  fixed  as  rauch^  as  a  devise 
of  land.     1  Yes.  260. 

5.  A  specific  legacy  cannot  in  a  subsequent  part  of  the  will  be  charged 

with  payment  of  debts  and  legacies. 

A  specific  legacy  cannot,  in  a  subsequent  part  of  the  will,  be  charged  with 
payment  of  debts  and  legacies.     1  Sch.  &  Lef.  339. 

6.  Distinction  between  the  specific  bequest  of  a  debt,  and  l^[acies  out 

of  it.  i 

Distinction  between  the  specific  bequest  of  a  debt,  and  legacies  out  or 
it.     Smith  V.  Fitzgerald,  3  Yes.  &  Beam.  2. 

XXV.  M&en  legacioi  tf&all  be  a((tmtttldti6r ;  tx)gett  not^ 

1.  When  they  shall  be  accumulative. 

1.  Where  legacies  are  given  by  different  instruments  (whether  will  or 
codicil,  or  two  codicils)  to  the  same  perscms,  they  will  in  general  be  ac* 
cumulative.     Fov  v.  Foy,  1  Cox,  163. 

2.  The  same  legacy  given  by  different  instruments,  shall  be  cumulative. 
Bailli^  V.  Butterfield,  1  Cox,  392. 

3.  Legacies  to  the  same  persons  by  different  instruments,  generally  pre- 
sumed additional,  unless  contrary  intent  appears ;  of  which  simple  repeti- 
tion, if  exact,  is  sufficient  proof.  Moggridge  v.  Thackwell,  1  Yes.  464. 
472. ;  7  Yes.  36. 

4.  Legacies  to  the  same  persons  by  disUnct  instruments,  accumulative ; 
subject  to  be  repelled  by  internal  evidence ;  as  where  the  same  sum  is  given 
for  the  same  cause';  whether  by  the  mere  equality  of  amount,  qtuEre*  Ben- 
yon  V.  Benyon,  17  Yes.  34. 

5L  Where  a  legacy  is  given  in  a  will,  and  another  in  the  codicil,  to  the 
same  legatee,  he  shall  take  both.  Ridges  v.  Morrison,  1  B.  C.  C.271.  S.  P. ; 
Hdoley  v.  Hatton,  1  B.  C.  C.  390. 

6.  Where  one  of  the  legacies  is  in  the  will,  and  the  other  in  the  codicil, 
both  shall  pass.    IB.C.C.389. 

7.  A, 
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7.  A  larger  legacy  given  to  the  legatee  in  the  same  will,  after  a  less,  he 
shall  take  both.    Curry  y.  Pile,  2  B.  C.  C.  225. 

8.  Double  legaciesi  though  of  equal  amount,  with  circumstHnces  of  dif- 
ference, as  in  the  times  of  payment  of  annuities,  half  yearly  and  quarterly, 
accumulative;  not,  if  exactly  similar,  though  by  (ufferent  instruments. 
Coiriev.  Pye,  17Ves.  462. 

9.  Where  a  testamentary  instrument,  incomplete  as  a  will,  appears  on  the 
fkce  of  it  to  be  intended  as  a  substitution  for  a  former  complete  will ;  the 
legacies  given  by  the  latter  only,  shall  take  effect,  notwithstanding  both  in« 
stmments  are  proved  in  the  spiritual  court.  But  where  a  former  will  makes 
a  cfaaige  of  l^acies,  generaUy  on  land,  and  a  subsequent  will  giving  leg8« 
cies,  is.  not  attested  so  as  to  afibct  the  land ;  yet  the  general  charge  of  the 
former  shall  include  the  legacies  ^ven  by  the  latter.  Otherwise,  where  the 
charge  is  made  of  particular  legacies*    Jackson  v.  Jackson,  2  Cox,  35. 

10.  Where  a  larger  legacy  by  a  codicil,  was  held  not  to  be  a  satisfaction 
of  a  legacy  by  the  will.    Hooley  v.  Hutton,  Dick.  461. 

11.  Bill  to  be  paid  two  legacies  of  200^«  each,  quisre^  whether  the  last 
wsB  in  satisfaction  of  the  first ;  held,  that  it  was  not.  Stevens  v.  Yaughan, 
Dick.  572. 

12.  'Testator  gives  to  his  executor  an  annuity  of  20(tf.  charged  on  his 
real  estate,  and  payable  at  certain  specified  periods.  By  a  codicil,  attested 
by  two  witnesses  only,  he  gives  him  another  annuity  of  lOO/.  ''  payable  as 
mentioned  in  his  will."  Held,  that  the  executor  was  entiUed  to  both,  the 
latter  annui^  being  pajhble  out  of  his  personal  estate.  Wright  v.  Lord 
Cadogan,  2  Eden,  2S9. ;  Amb.  468. ;  1  Toml.  P.  C.  486. 

13.  The  testator,  by  his  will,  provided  a  maintenance  for  his  second  son, 
out  of  the  real  estate;  he  then  gives  large  legacies  to  his  younger  children, 
with  maintenances:  the  second  son  is  entitled  to  both  the  maintenances.. 
Clive  V.  Walsh,  1  B.  C  C.  146. 

14.  Bond  to  pay  an  annuity  till  a  legacy  recited  to  have  been  bequeathed 
by  the  last  will  of  obligor  to  obligee,  should  be  paid ;  by  a  previous  will  he 
had  given  a  legacy,  but  that  was  revoked  by  a  subsequent  will,  and  a  less 
legacy  given,  payable  six  months  after  testator's  death,  **  over  and  above 
the  annuity  which  I  have  secured  to  him  for  his  life,"  the  annuity  and  bond 
were  assigned  by  the  obligee  **  as  some  provision  for  his  mother,  to  be  re- 
ceived by  her  during  the  life  of  the  obligor,  as  fully  and  beneficially  as  it 
could  have  been  by  the  obligee ;"  the  bond  and  assi^ment  were  put  into 
the  possession  of  the  testator,  and  continued  so  till  his  death;  the  legatee 
is  entitled  to  the  legacy  with  interest,  if  not  paid  at  the  time ;  and  also  to 
the  annuity  for  his  hfe,  in  trust  for  his  mother.  Crosbie  v.  Murray, 
1  Yes.  555.  ' 

15.  Legacy  by  will,  the  same  sum  given  by  codicil  to  the  same  person 
upon  a  contingency,  was  held  additional.    Hodges  v.  Peacock,  3  Ves.  735. 

16.  Double  legacies  by  two  instruments  upon  the  intention.    5  Yes.382c 

2.  When  not 

!•  Small  circumstances  will  raise  an  inference  against  double  legacies^ 
S  Ves.  384. 

2.  Two  legacies  of  equal  sums  beine  given  to  tiie  same  legatee,  and 
in  the  same  will,  the  legatee  shall  tale  one  only.'  Garth  v.  Meyrick. 
1B.C.C.30. 

3.  Where  a  second  codicil  is  a  mere  repetition  of  a  former  (with  the 
addition  of  a  single  legacy,)  the  legacies  are  not  doubled.  Coote  v.  Boyd, 
IB.  C.C.521. 

4.  There  being  several  codicils  to  a  will,  some  of  which  were  bare  re- 
petitioin  of  former  ones;  these  were  declared  to  be  mere  substitutions,  and 
the  legatee  entiUed  only  to  take  under  the  one.  Campbell  v.  Radnor^ 
1B.C.C.271. 

5.  A 
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B*  A  thousand  pounds  a  year  was  given  to  the  wife  by' will,  in  lieu  of 
dower,  but  if  she  marry  again,  lOOL  a.  year  in  lieu  of  all  .other  benefits*;  she 
marries  and  elects  hier  dower,  she  shall  not  have  the  100/.  a  year.  Boynton 
y.  Boynton,  1  B.  C.  C.  44^5. 

6.  The  rule«  that  legacies  to  the  same  persons  by  different  instruments^ 
shall  be  accumulatiye,  repelled  by  internal  evidence  of  an  intended  sub* 
stitution.    Allen  v.  Callow,  3  Ves.  289. 

7.  The  rule,  that  legacies  to  the  same  persons  by  different  instrumental 
shall  be  accuoiulative,  repelled  by  internal  evidence  and  the  circumstance, 
that  all  the  legatees  by  the  first  instrument,  were  legatees  in  the  second, 
except  those  who  were  dead,  or  had  quitted  the  testator's  service.  Barclay 
V.  Wainwright,  3  Ves.  462. 

8.  Two  annuities  of  equal  amount  in  the  same  will,  to  the  same  persoo^ 
held  not  accumulative.     Holford  v.  Wood,  4  Ves.  76. 

9.  A  claim  of  double  legacies  by  two  instruments,  a  will  and  a  codicil, 
repelled  by  the  internal  evidence  and  circumstances.  Osborne  v.  the  Duke 
of  Leeds,  5  Ves.  369. 

10.  If  a  testator  by  will,  gives  2000/.  a  year,  by  way,  of  jointure,  to  any 
woman  he  might  marry,  and  after  marriage  by  codicil  gives  his  wife  the 
same  jointure,  she  cannot  claim  both.    5  Ves..382. 

XX  VL  mhat  ^ffsdl  be  an  atjtmp^n  of  a  Itqatp;  togar  not<- 

1.  What  shall  be. 

1.  Legacy  given  out  of  a  debt,  which  is  afterwards  paid  to  testatrix, 
adeemed.    Badrick  v.  Stevens,  3  B.  C.  C.  i31. 

2.  A  bequest  of  a  debt  is  adeemed  by  the  debt  being  paid  to  the  testator 
in  his  lifetime,  whether  the  payment  be  compulsory  or  voluntary,  or  whether 
the  sum  be  expressed  in  the  bequest,  or  the  debt  bequeathed  generally^ 
Stanley  v.  Potter,  2  Cox,  180. 

3.  Variance  in  a  provision  made  by  a  settlement  and  wtW  may  not  amount 
to  evidence  of  the  satisfaction  of  a  debt  or  covenant;  but  is  always  evidence 
of  the  satisfaction  of  a  legacy,  given  as  a  provision.    1  Ball  &  Beatty,  304. 

4.  Where  a  father  gives  a  sum  to  his  daughter  by  will,  and  afterwards 
gives  an  equal  sum  as  a  portion,  it  is  presumed  to  be  an  ademption.  Cook- 
son  V.  Ellison,  2  Cox,  220. 

5.  Parent,  paying  a  portion,  is  presumed  to  mean  to  perform  the  gift  of  a 
legacy,  unless  there  be  sufficient  evidence  to  repel  the  presumption.  Ellison 
y.  Cookson,  3  B.  C.  C.  61. 

6.  Gift  by  a  brother  standing  in  loco  parentis,  an  ademption  of  a  legacy 
in  his  will.  "  Monck  v.  Lord  Monck,  1  B.  &  B.  298. 

7.  Removal  of  goods  (except  in  a  case  of  necessity)  will  be  an  ademptioa 
of  a  gift  of  the  goods  by  will.     Green  v.  Symonds,  1  B.  C.  C.  129  n. 

8.  Two  thousand  pounds  paid  by  the  testator  on  the  marriage  of  his 
daughter,  with  a  covenant  to  pay  4000/.  more  on  his  death,  an  extinguish- 
ment of  two  legacies  given  by  the  will  to  his  said  daughter.  Clarke  v.  Bur- 
goine,  Dick.  353. 

9.  Real  estate  devised  to  trustees  to  sell,  and  to  pay  the  purchase  money 
to  particular  persons,  naming  them.  The  testatrix  afterwards  sold  the  estate. 
Held  to  be  an  ademption  of  th&  specific  devises.  Arnold  v.  Arnold, 
Dick.  645. 

10.  Testator  being  indebted  on  a  mortgage,  and  being  possessed  of  5000/. 
stock,  by  his  will  gave  to  A.  and  B.  ''  all  the  stock  he  had  in  the  three  per 
cents.,  being  about  5000/.,  except  500/.  which  he  save  to  C.;"  and  he  devised 
other  specific  parts  of  his  property  to  be  sold,  and  the  produce  to  be  applied 
in  discharge  of  the  mortgage.  Testator  himself  afterwards  sold  out  2000/., 
part  of  the  5000/.,  and  paid  off  the  mortgage  with  it.  This  adeemed  the 
feg&cy  pro  tanto;  and  the  specific  legatees  can  have  no  relief  from  the  funds 

by 
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hy  the  will  appropriated  for  payment  of  the  mortgage :  and  in  this  case  A. 
and  B.  must  bear  the  loss,  and  €•  have  her  legacy  entire.  Humphreys  v« 
Humphreys,  2  Cox,  184>. 

11.  Specific  legacy  of  money  due  on  a  note,  received  aflerwards  by  the 
testatrix,  and  paid  to  a  banker,  with  whom  she  had  no  other  money ;  where* 
except  10/.  which  she  drew  out,  it  remained  at  her  death.  An  ademption. 
Fryer  v.  Morris,  9  Ves.  360. 

12.  A  description  of  a  legacy  from  a  father  to  his  ^<  then  unmarried  daugh- 
ter'* by  a  portion  of  equal  amount  afterwards  advanced  by  him  on  her  mar- 
riage; as  equity  will  not,  where  there  is  contradictory  evidence,  reject  the 
presumption  arising  from  the  will  and  marriage  settlement  and  decide  against 
the  ie^  effect  and  operation  that  is  to  be  attributed  to  them.  Dwyer  v. 
Lysagat,  2  6.  &  B.  156. 

IS.  Testatrix  gives  4000/.  to  trustees  upon  trust  for  his  two  danffhters  at 
twenty-one,  and  directed  that  the  legacy  duty  due  in  respect  thereof  shall  be 
paid  by  his  executors  out  of  the  residue.  By  codicil,  reciting  this  bequest, 
and  that  he  is  desirous  of  increasing  the  same  to  5000/.,  he  revokes  the  gifb 
of  4000/.  and  gives  5000/.  upon  the  same  trusts.  By  a  second  codicil,  recit- 
ing the  former,  and  that  he  is  desirous  of  further  increasing  to  6000/.,  he  re- 
vokes the  gift  of  5000/.,  and  gives  in  lieu  thereof  6000/.  upon  the  same  trusts. 
This  is  not  a  revocation,  but  substitution  in  each  instance ;  and  the  6000/. 
therefore  is  exempt  from  the  legacy  duty.    Cooper  v.  Day,  3  Mer.  154. 

2.  What  shall  not  be. 

1.  Legacies  by  one  instrument  not  adeemed  bv  a  second,  not  relating  to 
the  first.     1  Ves.  473. 

2.  Where  a  legacy  is  of  the  value  of  securities,  &c.  thougli  the  speci- 
fication be  varied,  the  legacy  is  not  adeemed.  Pulsford  v.  Hunter,  3  B.  C.  C. 
416. 

3.  Devise  and  legacy  from  an  uncle  to  his  niece,  held  not  adeemed  by  an 
advance  upon  her  marriage.     Brown  v.  Peck,  1  Eden,  140. 

4.  Stock  was,  in  contemplation  of  a  marriage,  vested  in  trustees  for  the 
separate  use  of  the  wife  for  life,  and  with  full  power  for  her  to  dispose  of  it 
by  will.  She  made  her  will  during  coverture.  She  survived  her  husband, 
and  afterwards  took  a  transfer  of  the  stock  into  her  own  name.  This  does 
not  operate  as  a  revocation  of  the  will,  or  an  ademption  of  the  bequest  of  the 
stock.    Dingwell  v.  Askew,  1  Cox,  427. 

5.  Testator  g&ve  the  interest  of  a  bill  of  exchange  on  the  East  India 
Company  to  bis  wife  for  life,  and  directed  that  afler  her  death  the  bill  should 
he  sold,  and  the  money  divided  among  certain  persons  with  survivorship  in 
case  of  the  death  of  any  in  her  life.  This  bill,  which  constituted  the  bulk 
of  the  testator's  property,  was  paid  in  his  life :  that  was  not  an  ademption  of 
the  legacy.     Coleman  v.  Coleman,  2  Ves.  639. 

6.  Legacy  of  1000/.  not  adeemed  by  transfer  by  testator  of  stock,  into  his 
and  legatee's  joint  names.    Wetherley  v.  Dixon,  Cooper,  279. 

7.  E.  D.  by  will,  reciting,  «*  that  it  was  the  wish  of  her  mother  and  herself 
that  the  500/.'  they  had  then  out  upon  mortgage  should  be  given  S.  A.  G. ;" 
and  her  family  bequeaths  the  said  500/.  with  interest  accordingly.  The 
testatrix  at  the  time  of  making  her  will,  had  a  sum  of  500/.  out  upon  mort- 
gage, which  she  afterwards  caHed  in,  and  applied  to  different  purposes.  The 
mother  being  dead  the  testatrix  took  out  administration ;  and  upon  her 
death,  without  having  altered  or  revoked  her  will,  the  question  was»  whe^er 
the  legacy  was  adeemed;  and  held  no  ademption.  Le  Grice  v.  Finch, 
3  Mer.  50. 

S.  A  codicil,  ratifying  a  will,  does  not  set  up  an  adeemed  legacy. 
.    Beqpeet  over  in  case  of  the  death  of  a  legatee,  before  a  certain  period, 
takes  effect  on  his  death  within  that  period  during  the  testator's  life.    1  Ves. 
k  Beam.  388. 

XXVII.  m^m 
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XX VIL  mJtm  a  legacp  {tgall  Ia|i{ie  $  toSen  tiott 

1.  When  it  shall  lapse. 

1.  Lapse  by  death  of  the  legatee,  in  the  life  of  the  testator,  though  having  ^ 
survived  the  period  at  which  the  legacy  was  to  vest,  that  event  not  being 
provided  for.    1  Yes.  &  Beam.  S89. 

2.  In  order  to  prevent  a  legacy  from  lapsing  by  the  legatee's  deathi  it  is 
necessary  to  substitute  another  legatee  in  his  stead.    2  Cox,  120. 

S.  To  prevent  a  lapse,  the  intention  must  be  perfectly  clear.  4  Yes.  435. 

4.  Money  to  be  laid  out  in  land,  is  considered  as  jand ;  and  the  devisee 
dying  in  the  life  of  testator,  lapses.   Hutcheson  v.  Hammond,  S  B.  C.  C.  128. 

5.  A  legacy  charged  upon  land  to  be  purchased  with  the  residue  of  a  per- 
sonal estate,  will  lapse  by  the  death  of  the  legatee  before  the  i^y  of  pay^ 
ment,  as  if  chargedf  upon  lands  actually  purchased.  Harrison  r.  Naylor, 
2  Cox,  247. 

6.  Legacy  charged  upon  real  estate,  and  payable  at  a  future  day,  sinks  as 
to  the  real  estate  by  the  death  of  the  legatee  before  the  time  of  payment, 
and  the  assets  cannot  be  marshalled.    Pearce  v.  Loman,  S  Yes.  1S5. 

7.  A  contingent  legacy  failed,  the  event  which  happened,  not  being  pro' 
vided  for ;  and  no  necessary  implication  in  favour  of  the  legatee.  Parsons  v. 
Parsons,  5  Yes.  578. 

8.  Legacy  to  A.,  his  executors,  administrators,  and  as^gns,  shaU  not  pass 
to  the  representative,  A.  being  dead ;  and  parol  evidence  to  show  the  testator 
knew  of  A.'s  death,  and  meant  the  legacy  to  be  transmissiblei  refused.  May- 
bank  v.  Brooks,  1  B.  C.  C.  84. 

9.  A.  conveyed  estates  to  trustees  to  sell  and  pay  debts,  afterwards  to 
raise  a  fund  and  pay  the  interest  of  it  to  B.  till  marriage,  then  to  pay  her  the 
principal,  and  to  divide  the  residue  among  the  plaintifi :  by  Will  he  created 
a  charge  for  another  daughter,  residue  to  plaintifis ;.  B.  dying  unmarried,  the 
sum  given  to  her  resulted  to  tlie  testator,  and  passed  by  the  gift  of  the  resi- 
due.   Hewit  v.  Wright,  Ibid.  86. 

10.  Legacy  to  be  paid  from  a  farm,  when  A.'s  son  shall  attain  twenty-one; 
the  farm  not  being  carried  on,  the  legacy  falls,  and  shall  not  be  paid  out  of 
the  residue.    Mayott  v.  Mayott,  2  B.  C.  C.  125. 

11.  J.  T.  bequeathed  in  these  words :  **  I  give  to  N.  D.  the  sum  of  4001., 
which  he  owes  me  on  mortgage  of  his  estates  in  Shropshire ;  and  I  further 
order  my  executor  to  give  him  up  all  bonds  owing  from  him  to  me,  and 
which^  shall  be  found  in  my  custody  at  my  decease,  with  all  interests  due 
thereon."  N.  D.  had  given  the  testator  a  bond,  as  a  collateral  security  for 
the  mortgage  money.  N.  D.  died  before  the  testator.  This  is  a  lapsed 
legacy,  and  the  executor  of  N.  D.  must  pay  the  money.  Toplis  v.  Baker, 
2  Cox,  120. 

12.  Bequest  to  a  son  of  the  testator,  on  his  accomplishing  his  apprentice- 
ship, with  the  dividends  in  the  mean  time  for  maintenance ;  and  m  case  he 
shall  die,  before  he  accomplishes  his  apprenticeship,  then  and  in  «udi  case, 
to  the  other  children.  The  legacy  lapsea  by  the  death  of  the  legatee,  having 
accomplished  his  apprenticeship,  in  the  testator's  life.  Humberstone  v. 
Stanton,  1  Yes.  &  Beam.  385. 

2.  When  it  shall  not  lapse. 

1.  Trust  legacy  cannot  lapse  by  death  of  trustee,    1  Yes.  475. 

2.  A  devise  of'^lands  in  fee  to  B.  after  the  death  or  marriage  of  the  testa- 
tor's widow,  provided  that  B.  pays  400/.  to  C.  after  the  death  or  marriage  of 
the  widow.  C.  survives  the  testator,  but  dies  in  the  lifetime  of  tt!  j  widow ; 
the  legacy  doth  not  sink.    Godwin  v.  Munday,  Dick.  551. 

3.  Testator,  by  his  vrill,  gave  a  legacy  of  20,000/.  to  B.,  and  by  a  daed- 
poll  bearing  even  date  with  the  will,  declared  that  the  said  legacy  was  so 
given  to  B.  upon  the  special  trust  and  confidence,  that  so  soon  as  B.  ahould 

receive 
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receiTt  tbe  samey  he  should  pay  the  same  over  to  C«  B*  died  in  the  life- 
time of  the  testator.  The  deed-poll  was  not  proved  as  a  testamentary  paper. 
This  legacy  did  not  lapse,  but  existed  for  the  benefit  of  C.  Earl  of  Inchi- 
^uin  V.French,  1  Cox,  1. 

S.  Of  the  law  of  Scotland  upon  this  subject. 

By  the  lav  of  Scotland,  as  well  as  of  England,  a  legacy  lapses  by  the 
death  of  the  legatee  in  the  testator's  life.    17  Ves.  S51. 

XXVIII.  mim  a  It^tp  sgall  be  dotii. 

A  l^acy  to  one  falsely  assuming  a  particular  character. 

If  a  legacy  is  given  to  a  person  under  a  particular  character,  which  he  has 
falsely  assumed,  and  which  alone  can  be  supposed  the  motive  of  the  bounty, 
the  rule  of  the  civil  law  is  adopted,  and  the  legacy  fails.  Therefore,  where 
a  legacy  was  given  by  a  woman  to  a  man  in  the  character  of  her  husband, 
whom  she  supposed  and  described  as  such,  but  who  at  the  time  of  the  mar- 
riage ceremony  with  her  had  a  wife  livine,  the  court,  in  respect  of  his  con- 
duct, held  him  not  entitled ;  but  inclined  to  think  it  would  be  otherwise, 
where,  from  circumstances  not  moving  from  the  legatee  himself,  the  descrip- 
tion is  inapplicable  ;  as,  where  a  testator  gives  a  legacy  to  a  child  from  mo- 
tivcR  of  aflection,  suppoang  it  his  own,  but  is  imposed  upon  in  that  respect. 
Kpqnell  V.  Abbott,  4  Ves.  802. 

XXIX.  £if  cgargiitg  Iegacte0  upon  tge  real  warn 

1.  What  words  ^11  be  sufficient  to  create  a  charge ;  what  not. 

^  This  clause  beginning  a  will,  **  first,  I  will  and  direct  that  all  my  legal 
debts,  legacies,  and  funeral  expences,  shall  be  fully  paid,"  is  not  sufficient 
alone  to  charge  legacies  on  real  estates'  specifically  devised ;  for  which  the 
intent  must  be  clear.    Kightley  v.  Kightley,  2  Yes.  S28. 

2.  Implication  of  a  charge. 

1.  As  to  the  difference  between  debts  and  legacies,  in  an  implied  charge 
on  real  estate  by  will,  queere,    5  Ves.  S62. ' 

2.  Charge  of  legacies,  by  implication,  upon  a  fund  arising  from  the  accu- 
mulation of  rents  and  profits,  dividends,  and  interest.  The  other  questions 
were  not  determined :  first,  whether  the  real  estate  was  charged  by  implica- 
tion from  words  which  could  be  otherwise  satis^ed ;  and,  if  not,  the  will,  di- 
recting an  estate  to  be  purchased  and  settled  upon  the  testator's  son,  with 
remainders  over,  for  which  the  testator  ailerwards  contracted,  and  the  pur- 
chase money  having  been  paid  out  of  the  personal  estate,  under  a  power  in 
the  will  for  that  purpose,  the  legatees,  by  marshalling,  could  have  tbe  be- 
nefit of  the  vendor's  lien  upon  the  estate  for  the  purchase  money.  Austen 
vrHalsey,  6  Ves.  475. 

3.  Of  the  rule  that  land  charged  by  attested  will,  is  also  charged  by  an 

unattested  codicil. 

The  decisions  that  land  charged  with  legacies  by  a  will  duly  executed,  is 
liable  to  legacies  given  by  an  unattested  codicil,  do  not  go  upon  a  power  re- 
served to  the  testator  to  increase  the  charge  by  a  future  act  which  cannot 
be,  but  upon  analogy  to  the  case  of  debts.  The  rule  has  not  been  extended 
to  the  case  of  a  primary  charge  on  land,  but  only  to  a  charge  in  aid  of  per- 
sonal, irom  the  fluctuating  nature  of  which  it  is  necessarily  uncertain, 
2  Ves.  236. 
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XXX.  £)f  tge  papimnt  attii  aipptopnatiott  of  iegaraii^ 

1.  Time  of  payment  in  ordinary  cases, 

1.  Legacy  not  distributable  till  a  year  afler  testator's  death.    1  Ves.408. 
%  Contingent  legacy  out  of  real  and  personal  estate,  payable  two  years 

after  the  event ;  by  codicil  the  testator  reciting,  that  he  found  his  estate 
would  not  hesff  that  payment  during  ,the  life  of  A.,  being  chargeable  with 
an  annuity  f^jher  life,  declared  he  revoked  that  part  of  lis  will;  and  that 
the  said  legao^,  upon  the  same  event,  was  to  be  paid  twelve  months  next 
after  the  death  of  A.,  and  not  before.  A.  dying  before  the  contingent  event, 
the  legacy  is  not  payable  till  the  expiration  of  two  years  after  it.  Words- 
worth v.  Younger,  S  Ves.  7S, 

3.  The  court  will  look  at  principles  of  convenience ;  as  in  the  rule,  thst 
legacies  shall  be  payable  at  the  end  of  a  year.    6  Ves.*539. 

2.  Time  of  payment,  where  legacies  are  ^ven  out  of  the  residue. 

QjuarCf  where  annuities  are  given  out  of  a.  residue,  and  no  time  of  pay^ 
ment  is  directed  by  the  will,  do  the  annuities  commence  before  the  end  of 
one  year  from  the  testator's  death  ?  Where  the  time  of  payment  is  fixed  by 
the  will  as  in  this  case,  the  first  quarter-day  after  the  testator's  death  the 
payment  must  be  as  directed.     Storer  v.  Prestage,  S  Mad.  167* 

3.  Time  of  payment,  in  the  case  of  a  residue  bequeathed  to  children, 

payable  at  twenty-one. 

Bequest  of  residue  to  all  the  children  of  A.,  the  daughters*  shares  to  be 
paid  at  twenty-one,  the  sons'  at  twenty-one^  or  to  be  sooner  advanced  with 
survivorship  and  interest  for  maintenance,  it  shall  be  divided  when  the  eldest 
attains  twenty-one,  and  among  those  then  in  esse*  Andrews  v.  Parkington, 
3B.C.C.  401. 

4.  Time  of  payment,  in  the  case  of  a  defeasible  legacy. 

Legacy i  on  condition  to  be  void  in  case  the  legatee  should  succeed  in  the 
event  of  the  death  of  A.  without  issue  of  her  body;  payment  decreed  in  the 
life  of  A.,  and  without  security.     Fawkes  v.  Gray,  18  Yes.  jun.  131. 

5.  Time  of  payment,  of  a  legacy  at  a  particular  age,  and  one  l^atee 

attaining  it. 

Legacy  of  stock  at  h  particular  age.  Order,  upon  the  petition  of  one  le- 
gatee having  attained  the  age,  for  a  transfer  of  his  share  to  his  attorney. 
Hill  V.  Chapman,  11  Yes.  239. 

6.  Time  of  payment,  in  miscellaneous  cases. 

1.  Bequest  of  3000/.  on  trust,  to  apply  the  dividends  to  the  maintenance  of 
A.  until  twenty-one,  and  afterwards  to  pay  the  whole  dividends  to  him  for 
life,  with  power  to  the  trustees  before  his  age  of  twenty-six  to  raise  and  pay, 
not  exceeding  600/.  towards  or  in  order  to  his  preferment  or  advancement  m 
life,  or  his  other  occasions,  as  they  should  think  proper.  Upon  a  claim  of 
the  whole  at  the  age  of  twenty-one  as  absolute  property,  inquiry  directed  as 
to  circumstances,  and  whether  they  required  the  advancement  of  any  and 
what  part  before  he  should  attain  twenty-six.     15  Yes.  527. 

2.  Testator  authorised  his  executors,  at  any  time  before  T.  L.  should  at- 
tain the  age  of  twenty-six  years,  to  raise  by  sale  of  a  sufficient  part  of  certain 
bank  annuities  any  sum  of  money  not  exceeding  600/.,  and  pay  and  apply 
the  same  towards  the  preferment  or  advancement  in  life,  or  other  the  occamoD 
of  T.  L.,  as  the  said  executors  should  think  proper ;  and  at  the  age  of  twenty- 
six,  he  gave  the  600/.  to  T.  L.  absolutely.  The  executors  declining  to  act, 
the  court  will  not  give  this  600^.  to  T;  L.  before  twenty-six,  without  refer- 
ring it  to  the  master  to  inquire,  whether  T.  L.'s  situation  requires  the  600/* 
or  any  part  thereof,  to  be  advanced.    Lewis  v.  Lewis,  1  Cox,  162. 

15  7.  Of 
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7.  Of  the  mode  of  payment,  where  the  legacy  is  bequeathed  in  a 

foreign  coin. 

Le^y  u  a  foreign  country  and  coin^  as  sicca  rupees,  by  a  will  in  India, 
if  pud  by  a  remittance  in  this  country,  the  payment  must  be  according  to 
the  current  value  of  the  rupee  in  India,  wiUiout  regard  to  the  exchange  or 
the  expense  of  remittance.  So  as  to  other  countries.  Cockrell  v.  Barber, 
16  Yes.  461.  t 

8.  Of  the  mode  of  payment  in  miscellaneous  cases. 

1.  If  the  testator  direct  the  residue  of  his  personal  estate  to  be  laid  out  in 
bad,  and  settled  to  the  use  of  daughters  and  their  heirs,  as  tenants  in  com- 
mon, with  cross  remainders,  the  residue  shall  not  be  divided,  and  laid  out  in  se« 
paiate  purchases,  though  to  be  settled  to  the  uses  of  the  settlement.  Blunt 
T.  Clitherow,  Dick.  292. 

2.  Devise  of  an  annuity  ofSOl.  to  be  purchased  by  executor,  who,  till  the 
purchase,  was  to  pay  annuitant  40^»  a  year :  executor,  instead  of  purchasing, 
paid  50^  a  year  from  testator's  rents ;  annuitant  entitled  ioHOl,  the  first  year, 
and  to  30L  a  year  afterwards ;  though  the  court  might  have  charged  executor 
with  the  over-payment  from  the  estate ;  the  master,  on  a  general  account, 
with  just  allowances,  cannot.    Browne  v.  Spooner,  1  Yes.  291. 

9.  Where  a  legacy  is  given  over  in  de&ult  of  claim. 

Legacy  to  three  persons,  to  be  paid  as  soon  as  the  legatees  should  arrive 
b  England,  or  claim  the  same,  provided  tliey  should  arrive  or  claim  the 
tame  within  three  years  afler  the  testator's  death ;  and  if  they  should  not, 
part  of  the  amount  of  the  legacies  to  go  over.  The  legatee  over  claiming 
^  Icgscy,  a  reference  was  directed  to  the  master,  to  inquire  whether  the 
three  persons  had  arrived  in  Endand,  or  claimed  the  legacy,  within  the  three 
years.    Burgess  v.  Robinson,  1  jViad.  172. 

10.  The  case  of  a  defeasible  legacy  payable  at  a  particular  time. 

When  a  period  of  payment  is  appointed,  the  subsequent  failure,  or  breach 
eren  of  an  express  condition  annexed  to  a  legacy,  cannot  affect  the  right  to 
receive  it.    1  Yes.  &  Beam.  138. 

11.  Out  of  what  fund  a  legacy  shall  be  payable. 

1.  Trust  term  in  a  will  to  raise  out  of  real  estate  several  sums;  of  which 
sonie  were  secured  by  the  testator's  bond  and  covenant;  the  intention 
being  to  give  them  as  portions  out  of  the  land,  not  as  debts  or  legacies,  the 
pcrsmial  estate  is  not  i4>plicable.    Reade  v.  Litchfield,  3  Yes.  475. 

2.  Where  Uiere  is  a  charge  of  legacies  upon  the  real  estate  they  shall 
be  80  charged,  though  they  are  first  directed  to  be  paid  out  of  the  residue 
of  the  personal  estate,  if  the  personal  estate  prove  defective.  Minor  v. 
Widkatead,  3  B.  C.  C.  627. 

3.  Testator  created  a  term  for  debts  and  legacies,  and  gave  lOOtf.  to  his 
laece,  to  be  paid  immediately  after  his  decease,  if  she  should  be  then  mar- 
ried; if  not,  the  interest  of  the  said  legacy  to  be  paid  her  for  life,  to  be 
calculated  and  paid  to  the  day  of  her  death  or  marriage ;  if  she  should  die 
anmarried,  the  legacy  to  lapse  for  the  benefit  of  the  estate ;  and  by  codicil 
he  gave  her  2002.  in  addition  to  what  he  had  given  her  by  the  will :  held 
that  the  additional  legacy  is  to  be-raised  out  of  the  same  fund,  and  subject 
to  the  same  conditions ;  and  the  legatee  having  married  after  the  testator's 
death,  is  entitled.    Crowder  v.  Clewes,  2  Yes.  449. 

4.  A  legacy  substituted  for  another  shall  be  raised  put  of  the  same  fund, 
aad  subject  to  the  same  conditions.    2  Yes.  450. 

5.  Legacy  to  A.  of  12,00tf.  and  to  B.  4000/. ;  the  latter  sum  directed  to  be 
paid  out  of  the  money  in  the  hands  of  the  testator's  agent.  At  the  time  of 
the  testator's  death,  there  was  a  sufficient  fund  in  the  agent's  hands  to 
aaswer  this  legacy»  but  the  general  assets  did  not  extend  to  the  payurent  of 
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both.    Legatee  of  the  400(tf.  held  entitled  to  be  paid  by  priority.    Acton 
V.  Acton,  1  Mer.  178. 

12.  To  whom  a  legacy  shall  be  paid, 

1.  Legacy  given  to  A.  to  be  divided  between  himself  and  his  family; 
well  paid  to  A.    Cowper  v.  Thornton,  3  B.  C.  C.  90.  186. 

2.  Devise  of  money  to  be  laid  out  in  land  to  the  use  of  A.  in  tail,  with 
remainders  over.  The  court  will  not  direct  the  money  to  be  paid  to  A. 
Anon.  2  Anst.  453. 

13.  Voluntary  bond  payable  in  preference  to  legacies. 
Voluntary  bond  payable  in  prefence  to  legacies.    Saunders  v.  Graves, 
Dick.  93. 

14.  In  the  case  of  married  women. 

Where  a  woman  who  is  or  has  been  married,  is  entitled  to  a  legacy,  the 
court  expects  a  positive  affidavit  that  the  legacy  has  not  been  in  any 
manner  settled,  before  it  will  direct  payment.  Hough  v.  Ryley, 
2  Cox,  157. 

15.  Where  a  legacy  is  payable  out  of  land,  and  the  legatee  dies  before 

tiie  time  of  payment. 

A  l^acy  payable  out  of  land  at  a  future  day,  although  given  ^ith  interest 
in  the  mean  time,  shall  not  be  raised,  if  the  legatee  die,  before  the  time  of 
payment.     Gawler  v.  Standerwicke,  2  Cox,  15. 

16.  Of  presumptive  payment 

Payment  of  a  legacy  presumed  after  above  forty  years  without  demand. 
Jones  v.  Tuberville,  2  Yes.  11. 

17.  In  what  cases  the  court  will  order  legacies  to  be  raised  or  secured* 

1.  Legacy  payable  before  twenty-one,  ordered  to  be  paid  out  of  the 
monies  in  the  cause,  in  the  name  of  the  accountant-general,  before  the 
legatee  attained  that  age.    West  v.  Welsh,  Dick.  520. 

2*  A  legacy  to  be  paid  at  the  end  of  ten  years,  the  executor  to  give 
security  to  pay  it  at  the  end  of  ten  years,  or  to  pay  it  into  the  bank  to  be 
placed  out ;  and  he  to  have  the  interest  till  tlie  end  of  the  ten  years,  and 
die  plaintiff  to  apply  for  it.     Ferrand  v.  Prentice,  Dick.  568. 

3.  Legatee  entitled  to  a  legacy  at  twenty-one,  with  interest  in  the  mean 
time,  shall  have  it  raised  and  secured.     Green  v.  Pigot,  Dick.  585. 

18.  In  what  cases  the  court  will  not  order  legacies  to  be  raised  or 

secured. 

1.  Legacies  to  be  paid  at  twenty-one;  if  the  infants  die  before,  to  the 
executor,  who  is  appointed  residuary  legatee.  The  court  will  not  order  the 
legacies  to  be  raised  and  secured,    rainier  v.  Maysent,  Dick.  70. 

2.  Legacies  to  infants  at  twenty-one :  the  court  would  not  order  them  to 
be  secured.     Starkie  v.  Smith,  Dick.  520. 

3.  Where  a  sum  in  the  stocks  is  left  to  pay  the  interest  to  A.  for  life,  then 
after  payment  of  gross  sums,  residue  to  him :  the  court  will  not  permit  the 
secunty  to  be  lessened  by  laying  out  a  certain  sum  to  secure  the  legacies 
and  paying  the  residue  in  money  to  A.     Loundy  v.  Benson,  3  B.  C.  C.  258. 

4.  Legacy  charged  on  a  reversiotlary  fund  shall  not  m  general  be  raised 
till  the  person  comes  into  possession ;  yet,  where  it  is  expressly  directed 
under  a  power  that  thev  shall  be  raised  as  soon  as  (conveniently)  may  be, 
they  shall  bear  interest  from  the  death  of  the  testator.  Conway  y.  Conway, 
3B.C.C.267. 

^  5.  The  court  will  not  direct  a  legacy  to  be  raised  out  of  land  before  tlie 
time  of  payment,  although  it  will  secure  a  personal  fund  for  a  future  or 
cotitingent  legatee.    Gawler  v.  Standerwicke,  2  Cox,  15. 

19.  What 
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•  < 
.  19.  What  Impropriation  shall  be  valid. 

Money  part  of  a  residue  was  laid  out  by  trustees  (with  a  trifling  addition 
in  the  funos ;  though  there  was  a  gift  over  in  certain  events,  it  is  a  good 
appropriUo*    Hutcheson  v.  Hammond,  8  B.  C.  C.  18. 

20.  W'^^^  appropriation  shall  be  invalid. 

1.  The  legatecy  and  the  stocks  having  sunk  in  value;  the  executrix's 
estate  shall  make  it  good.    Cooper  v.  Douglas,  2  B.  C.  C.  231. 

2.  If  legacies  to  infants  at  twenty-one  be  placed  out  in  annuities,  and 
those  annuities  sink  in  point  of  value,  infants  not  bound  to  accept  those 
annuities  in  full  satisfaction  of  their  legacies.    Alcock  v.  Eames,  Dick.  578. 

XXXI«  3|n  tegat  ca^ett  tge  pec^tmdX  mwt  0BaU  be  firjjt 

applied^ 

1.  Personal  estate  liable  to  legacies  before  the  real,  unless  a  contrary 
intention  is  manifested.    Attorney-general  v.  Downing,  Dick.  41  ?• 

2.  To  exempt  personal  estate  from  debts,  the  intention  must  be  manifest* 
3Ve8.477. 

5.  ITo  exempt  the  personal  estate  under  a  devise  for  payment  of  debts, 
the  intention  must  appear  plainly  on  the  will ;  and  the  court  cannot  look 
to  extrinsic  circumstances.    Brummel  v.  Prothero,  3  Ves.  111. 

4.  To  exempt  the  personal  estate  from  pajrment  of  the  debts,  the  will 
most  afford  a  necessary  implication;  viz.  that  inference  that  leaves  no 
doubt  upon  the  mind  of  the  judge.    Hartley  v.  Hurle,  5  Ves.. 540. 

S*  To  exempt  the  personal  estate  from  the  debts,  there  must  be  declar- 
ation, plain  or  manifest  intention.    7  Ves.  149. 

6.  The  personal  estate  can  be  exempt  from  the  debts  only  by  declieu'- 
ation,  pl^in  or  necessary  inference.    8  Ves.  305- 

7.  A  mere  charge  upon  the  real  estate,  to  pay  debts  and  legacies,  is  not 
sufficient  to  exonerate  the  personal  estate,  unless  there  are  words  to  show  it 
was  the  testator's  intention  that  the  personalty  should  not  be  applied.  Sam- 
well  V.  Wake,  1  B.  C.  C.  144. ;  Dick.  597. 

8.  Devise  of  an  estate  subject  to  a  mortgage,  is  not  sufficient  to  exonerate 
the  personal  estate.    Astley  v.  Lord  Tankerville,  S  B.  C.  C.  545. ;  I  Cox,  82« 

9.  To  exempt  the  personal  estate  from  the  debts  the  will  must  show  that 
intention  by  indication  plain :  a  provision  for  the  debts  out  of  the  real 
estate  is  not  sufficient.     Bridges  v.  Phillips,  6  Ves.  567. 

10.  Personal  estate  not  exempted  from  debts,  &c.  by  a  charge  upon  real. 
Bamaby  v.  Griffin,  3  Ves.  266. 

11.  The  personal  estate  not  exonerated  from  the  debts  and  legacies  by  a 
mere  charge.  Express  words  or  plain  intention  upon  the  whole  will  neces- 
sary.   Watson  V*  Brickwood,  9  Ves.  447. 

!%•  To  exonerate  the  personal  estate  from,  the  testator's  debt  by  mort- 
gage, either  express  words  or  a  plain  intention  must  be  found.    1 1  ves.  186. 

15.  A  devise  to  sell  for  payment  of  all  debts  will  not  exonerate  the  per- 
sonal estate.    11  Ves.  186. 

14.  The  personal  estate  being  the  proper  and  primary  fund  for  the  pay 
ment  of  debts  imd  legacies,  can  be  excepted  only  by  express  declaration, 
or  plain  and  unequivocal  manifestaiion  of  intention ;  and  neither  a  charge^ 
nor  a  direction  to  sell,  nor  the  creation  of  a  term  for  payment,  will  exempt 
the  personal  estate.    Tower.v.  Lord  Rous,  18  Ves.  132. 

15b  In  the  administration  of  assets,  the  personal  estate,  bequeathed  in 
trust  for  testator's  daughter,  is  the  primary  fund  to  pay  debts  charged  on 
the  real  estate,  there  being  no  words  or  apparent  intention  in  the  will  to  ex- 
empt it.    Aldridge  v.  Lord  Wallscourt,  1  B.  &  B.  312. 

16.  In  order  to  exonerate  the  personal  estate  from  payment  of  debts, 
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will  must  contain  express  words  for  that  j^urpose,  or  a  clear  manifest  inten- 
tion, a  declaration  plain  or  inference  tantamount  to  express  words.  Bootle 
V.  Blundelly  1  Mer.  193.  The  intention  so  expressed  or  implied  most  be  an 
intention  not  only  to  charge  the  real  estate,  but  to  discharge  the  personaU 
Ibid.  —  The  intention  is  not  required  to  be  so  manifested,  as  that  all  persons 
cannot  fail  so  with  respect  to  it,  but  so  as  to  convince  the  mind  of  the  judge 
who  has  to  decide  upon  each  particular  case.  Ibid.  —  But  it  is  impossible  to 
define  what  circumstances  are  sufficient  to  shew  the  intentioni  which  must 
in  every  case  arise  £rqm  the  context.    Ibid. 

17.  The  personal  estate  given  to  the  next  of  kin,  must  be  applied  in  db- 
charge  of  the  testator's  mortgage  (not  being  expressly  exempted),  though 
it  wiU  be  thereby  exhausted.    Phillips  v.  PhOUps,  2  B.  C.  C.  273. 

18.  Specific  disposition  by  will,  subject  to  annuities  and  legacies,  held  aux- 
iliary only ;  the  general  personal  estate  to  be  Itpplied  in  the  first  instance. 
Holford  v.  Wood,  4  Ves.  76. 

19.  The  general  personal  estate  not  specifically  bequeathed,  applied  first 
in  payment  of  all  the  costs,  except  of  inquiries  as  to  a  guardian,  and  main- 
tenance for  a  specific  legatee,  ana  then  to  the  general  legacies.  Barton  v. 
Cooke,  5  Ves.  461. 

20.  Bequest  of  personal  estate  exempt  from  debts  by  mortgage;  the 
benefit  of  the  exemption  was  confined  to  that  legatee ;  and  failed,  tnenequest 
having  lapsed  by  the  death  of  the  legatee  in  the  life  of  the  testator.  Waring 
V.  Ward,  5  Ves.  670. 

21  •  Where  the  testatrix  had  gjv^n  real  and  personal  estate  to  pay  the 
l^;acie8,  and  the  personal  was  sufficient,  the  real  estate  shall  descend  to  the 
heir.    Chitty  v.  Parker,  4  B.  C.  C.  41 1. 

22.  Devise  of  real  estate  to  testator's  wife,  her  heirs,  and  assigns  in  trust 
by  sale,  of  so  much  and  such  part  of  the  premises  as  should  be  necessary 
to  advance  and  raise  so  much  money  as  would  fully  pay  off  and  satisfy  ail 
his  just  debts  and  funeral  cxpences,  and  all  the  residue  to  her  for  life, 
remamder  to  testator's  heirs  on  her  body  begotten.  Testator  gave  to  his 
uncle  his  tobacco  box ;  and  the  residue  of  his  personal  estate  whatsoever, 
to  his  wife  'for  ever,  appointing  her  executrix.  The  personal  estate  is  not 
exonerated  from  payment  of  debts.     Stephenson  v.  Heathcote,  1  Edto,  38. 

23.  Devise  of  real  estates  charged  with  debts,  &c.,  and  of  the  personal 
estate  to  the  same  persons,  there  being  no  express  words  to  exempt  the  per- 
sonal estate  from  the  payment  of  debts,  &c. ;  it  was  held  first  applicable* 
Dolman  v.  Weston,  Dick.  26. 

24.  Legacies  to  be  paid  at  twenty-one  or'  marriage,  to  infants,  two  of 
whom  did  not  attain  twenty-one,  or  marry ;  if  the  personal  estate  had  been 
sufficient  (which  was  not  the  case),  it  was  contended  that  the  legacy  would 
have  vested*  and  therefore  it  was  proposed  to  throw  another  legacy  on  the 
real  estate,  in  order  to  l^ave  a  sufficient  personid  fund.  But  the  court  reftised 
so  to  do,  and  declared  that  the  representatives  of  the  deceased  legatees 
were  not  entitled  to  have  their  legacies  raised  out  of  the  real  estate.  Ord 
V.  Ord,  Dick.  439. 

25.  Sir  R.  W.  reciting  himself  to  be  seised,  subject  to  incumbrances,  of 
an  estate  which  was  mortgaged,  devised  another  estate  for  a  term  of  twenty- 
one  years,  in  aid  of  his  pecsonal  estate,  to  pay  bond  and  book  debts,  &c.,  by 
a  subsequent  clause,  to  pay  all  his  debts ;  the  personal  estate  and  the  term, 
shall  exonerate  the  mortgaged  estate.  Tweedale  v.  Coventry,  1  B.  C.  C. 
240. 

26.  Testator  having  two  estates  in  mortgage,  orders  the  debt  upon  the  one 
to  be  paid  out  of  his  personal  estate,  and  charges  the  other  upon  the  mort- 
gaged premises,  and  pives  the  residue  of  his  personal  estate  to  the  persons 
by  whose  death,  in  his  lifetime,  it  lapses ;  the  mortgage  debt  charged  upon 
the  mortgaged  premises,  shall  be  laid  out  in  the  personalty ;  for,  though  he 
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exonerated  the  personal  estate  for  the  legatees,  non  constat  he  meant  so  to 
do  for  the  next  of  kin.    Hale  v.  Cox,  3  B.  C.  C.  322. 

27.  Devise  in  trust  to  sell  for  payment  of  debts  and  funeral  expences,  with 
a  [MUticular  disposition  of  the  surplus  money,  the  personal  estate  not  being 
otberwi^  disposed  of  than  by  the  appointment  of  an  executor,  who  was  not 
ooe  of  the  trustees,  is  first  liable  to  the  debts,  &c.  especially  as  the  produce 
of  the  sale  was  not  sufficient  for  them.    Gray  v.  Minnethorp,  3  Ves.  103f 

28.  Testator  devised  all  his  real  estate  in  trustees  upon  trust  to  sell  a  com- 
petent part  thereof,  and,  in  the  first  place,  to  pay  and  discharge  all. his  debts 
and  legacies ;  and  in  the  next,  place,  reimburse  themselves  the  costs  of  the 
trust ;  and  after  such  payments,  settle  such  parts  thereof  as  should  remain 
unsold  in  manner  therem  mentioned ;  and  he  declared  his  meaning  to  be, 
that  the  whole  money  to  be  raised  by  such  sale,  should  be  deemed  and  taken 
to  be  part  of  his  personal  estate ;  and  he  gave  all  the  residue  of  his  personal 
estate,  of  what  nature  and  kind  soever,  after  payment  of  his  debts,  to  A* 
The  personal  estate,  under  these  directions,  must  be  applied^  in  the  first 
place,  in  or  towards  payment  of  the  debts  and  legacies.  Lord  Inchiqum  v. 
French,  1  Cox,  1. 

29.  Testator  charged  his  real  estate  with  1000/.  to  be  applied  as  the 
residue  of  his  personal  estate  was  thereinafter  directed.  He  tnen  gave  the 
residue  of  his  personal  estate,  after  his  debts,  legacies,  and  funeral  expences 
were  paid,  to  certain  trustees,  for  the  benefit  of  his  relations  in  manner 
therein  mentioned.  The  personal  estate  was  deficient  for  pajrment  of  his 
debts.  The  1000/.  is  payable  to  the  trustees  for  the  relations,  without  being 
■object  to  the  claims  df  the  creditors.    Killet  v.  Ford,  1  Cox,  442. 

30.  B.  devised  her  ft'eehold  estate  to  Irustees,  whom  she  also  appointed 
executors,  in  trust,  immediately  after  her  decease,  to  sell  and  dispose  of  the 
fame  to  the  best  advantage ;  the  money  arising  from  such  sale,  to  be  applied 
in  the  first  place,  in  discharge  of  her  funeral  expences  and  debts ;  secondly^ 
she  orderea  and  directed  several  sums  (mentioned  in  the  will)  to  be  paid  to 
different  persons  named,  ^'  who  were  all  creditors  of  her  late  husband." 
Then  she  gave  pecuniary  legacies  to,  several  relations,  and  20/.  each  to  her 
executors,.'*  in  compensation  of  trouble:*'  the  said  several  sums  to  be  paid 
bjr  her  executors  and  trustees^  out  of  the  money  arising  from  the  sale  of  her 
said  lands,  which  **  she  ordered  to  be  sold  with  all  convenient  speed  after  her 
decease,"  and  such  of  the  said  purchase  money  as  should  remain  after  the 
laying  of  the  said  legacies,  she  disposed  of  by  her  will ;  *'  the  said  several 
legacies  to  be  paid  by  her  executors  as  soon  as  they  should  sell  and  dispose 
of  the  said  lands."  B.  died  possessed  of  some  personal  property*  Held, 
that  there  is  not  enough  on  this  will,  to  find  a  presumption  that  the  testatrix 
intended  to  exonerate  the  personal  estate.  M'Cleland  v.  Shaw,  2  Sdli.  & 
Lef.538. 

XXXII.  In  teBdt  t^WH  tge  real  rotate  0fiaII  be  firttt  applied^ 

1.  Personal  estate  shall  not  be  applied  to  exonerate  the  real»  where  it 
would  defeat  the  inteotion.    Foley  v.  Percival,  4  B.  C.  C.  419. 

2.  Where  there  is  an  express  direction  in  a  will  that  the  debts,  &c.  shall 
be  paid  out  of  the  real  estate,  the  person  to  whom  the  personal  is  bequeathed 
takes  it  exempt.    8  Yes.  111. 

5.  Under  a  devise  to  sell  and  pay  debts  and  funend  expences,  the  per- 
Moal  estate  was  exempted  without  any  express  words  upon  the  evident 
iotcotiofi*    Burton  v.  Knowlton,  3  Ves.  107* 

4.  One  master  of  both  funds  charges  a  debt,  which  was  personal,  on  tl^e 
real  estate;  his  heir  shall  not  have  it  exonerated  by  the  personal  estate. 
Hamiltoa  ▼•  Worley,  4  B.  C.  C.  199. 

5.  TbcHigh  a  j^cral  charge  of  debts  upon  a  devised  estate,  will  not 
prevent  the  previous  application  of  an  estate  descended,  yet  if  the  devised 
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estate  18  selected  and  appropriated  to  the  debts,  it  is  liable  before  the  estate 
descended :  bat  this  arrangement  does  not  bind  the  creditor.  Manning  v. 
Spooner,  3  Ves.  114. 

6.  The  drcumstance  that  the  residuary  legatee  is  the  first  taker  of  the 
real  estate,  sometimes  held  a  ground  for  exempting  the  personal.     18  Yes. 

140. 

7.  Though  the  testator  has  charged  his  real  estate  with  debts  in  aid  of 
the  persona],  the  personal  may  be  eiven  exempt  from  the  debts  by  an  unat- 
tested codicil.    Coze  v.  Basset,  S  ves.  155.' 

8.  The  general  personal  estate  exempted  from  the  payment  of  a  par- 
ticular legacy.  In  the  event  of  the  deficiency  of  a  particular  fund  appro- 
priated to  the  satisfaction  of  certain  bequests,  the  court,  on  the  question  of 
the  exemption  of  the  general  personal  estate,  cannot  advert  to  the  fact  of 
a  sale  of  part  of  the  testator's  property  subsequent  to  the  will,  by  which 
the  particular  fund  has  become  insufficient.  Holmes  v.  Wainewright, 
Swanst.  24. 

9.  Where  a  testator  having  both  freehold  and  copyhold  estates,  charges 
all  his  real  estate  with  payment  of  his  debts,  if  he  has  surrendered  the  copy- 
hold to  the  use  of  his  will ;  the  freehold  and  copyhold  shall  be  applied  rate- 
ably  ;  but  if  he  has  not  surrendered  the  copyhold,  it  shall  not  be  applied 
until  the  freehold  is  exhausted.     Growcock  v.  Smith,  1  Cox,  S97* 

10.  An  estate  descended,  shall  exonerate  an  estate  charged  with  payment 
of  debto.    Davies  v.  Topp,  1  B.  C.  C.  524. 

11.  Although  generally  a  descended  estate  shall  be  applied  in  exoneration 
of  a  devised  estate  (though  under  a  charge  for  payment  of  debts),  yet  it 
shall  not  be  so,  if  the  devised  estate  be  expressly  pointed  out,  in  aid  of 
another  fund  provided  for  that  purpose.    Donne  v.  Lewis,  2  B.  C.  C.  257. 

12.  The  rule  as  to  the  exoneration  of  estates  descended  by  a  devise  for 
the  payment  of  debt  holds,  even  though  the  estate  devised  may  be  equitable 
assets,  and  the  descended  estates  legal  assets.    8  Yes.  304. 

J  3.  A  mere  charge  upon  a  devised  estate  will  not  protect  a  descended 
estate  from  being  applied  first.     Ibid.  306. 

14.  Question,  whether  the  personal  estate  was  exempted  from  debts,  and 
whether  there  was  a  resulting  trust  in  the  estate  devised  in  trust,  after  the 
trusts  were  executed,  for  the  benefit  of  the  heir  at  law.  Kinaston  v.  Kinas- 
ton,  Dick.  506. 

15.  Devise  of  real  and  personal  estate  to  pay  debts  and  legacies,  the  per- 
sonal estate  shall  not  pay  the  ancestor's  mortgage  or  a  legacy  charged  on 
land.    Lawson  v.  Hudson,  1  B.  C.  C.  58. 

16.  Notwithstanding  a  charge  upon  a  term  for  payment  of  debtSi  a  lease- 
hold estate  purchased  by  the  testator,  subject  to  a  mortgage,  shallbear  the 
burthen  of  that  mortgage,  it  not  being  properly  the  debt  of  the  teatator. 
Duke  of  Ancaster  v.  Mayer,  Ibid.  455. 

17*  Estate  devised  to  be  sold  for  payment  of  debts,  the.  residue  to  be 
added  to  his  personal  estate,  decreed  that  the  personal  estate  shall  not  exo- 
nerate the  real.    Webb  v.  Jones,  2  B.  C.  C.  40. 

18.  There  being  a  provision  in  a  settlement  of  5000^.  for  a  younger  child, 
at  twenty-one,  the  father,  by  will,  added  5000^.  more,  and  charged  all  on  a 
residuary  real  fund,  which  he  had  also  made  liable  to  debts  and  legacies,  in 
aid  of  his  personal  estate ;  the  charged  estate  shall  not  be  exonerated  by 
the  personal.    Ward  v.  Lord  Dudley,  Ibid.  316* 

19.  A.  seised  of  a  remainder  in  fee,  expectant  on  an  estate  tail  in  N., 
limited  the  same  to  himself  for  life,  remainder  to  trustees  for  a  term  of 
ninety-nine  years,  on  trust,  amongst  other  things,  to  raise  and  pay  such  sums 
of  money,  and  -to  such  persons  as  A.  should  by  deed  or  will  appoint;  and 
he  reserved  to  himself  a  general  power  of  revocation,  of  all  the  uses  thereby 
limited.'  A.  afterwards,  by  deed,  appointed  that  when  the  siud  estate  tail 
should  be  spent,  and  the  saidv  term  came  into  possessioni  the  trustees  shcnild 
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raise  2000/.  for  W.  %  luid  covenanted,  that  if  the  estate  tail  should  be  spent 
in  his  own  lifetime,  then  he  would  pay  the  2000/.  unto  W. ;  but  if  not  till 
after  his  death,  and  he  should  revoke  the  said  term  of  ninety-nine  years, 
then  that  his  heirs,  executors,  &c.  shpuld,  within  a  year  after  the  estate  tail 
should  be  spent,  pay  the  2000/.  to  W. ;  with  a  proviso,  that  if  W.  should 
suffer  a  recovery  of  the  premises,  and  bar  the  remainder  in  fee,  the  2000/. 
should  not  be  payable.  A.  afterwards  by  will,  revoked  all  the  uses  of  the 
first  settlement,  '^  to  all  intents  and  purposes  whatsoever,  as  if  the  same  had 
never  been  limited ;"  and  thereby  devised  all  the  said  premises,  "  subject 
oevertheless  to  payment  of  the  said  sum  of  2000/.  to  W."  in  mamier  therein 
mentioned.  A.  died,  and  afterwards  N.  died.  The  2000/.  remained  a  charge 
upon  the  devised  premises,  ^fter  the  death  of  N.,  notwithstanding  the  revo- 
cation of  the  term,  and  the  personal  estate  of  A.  was  not  applicable  to  it. 
Wilson  V.  Lord  Darlington,  1  Cox,  172. 

20.  Testator  devised  a  part  of  his  real  estates  to  trustees,  in  trust  to  sell 
and  pay  certain  debts,  mentioned  in  a  schedule,  and  then  devised  all  his 
personal  estate  to  his  wife,  *'  fully  and  clearly  exonerated  from  all  the  delfts 
m  the  schedule  specified  ;*'  and  ne  settled  the  residue  of  his  real  estate  on 
his  wife  and  child  in  manner  therein  mentioned.  The  trust  estate  not  being 
sufficient  to  pay  the  schedule  debts,  the  settled  estates  must  be  applied  in 
exoneration  of  the  personal  estate.     Morrow  v.  Bush,  I  Cox,  185- 

21.  W.  by  his  wUI,  devised  his  real  estate  to  trustees,  in  trust  to  sell  and 
to  apply  the  purchase  money,  in  the  first  place,  in  pajrmeut  of  all  the 
charges,  and  all  other  his  debts  and  legacies :  and  as  to  the  residue  of  his 
purchase  money,  to  pay  one  moiety  to  His  daughter  M. ;  and  to  lay  out  the 
other  moiety  in  government  securities,  and  to  pay  the  dividends  for  the  main- 
tenance of  the  three  sons  of  his  daughter  A„  until  they  should  attain  their 
respective  ages  of  twenty-four  years,,  and  when  they  should  have  attained 
that  age,  he  gave  that  moiety  equally  to  be  divided  amongst  them ;  but  if 
they  all  should  die  under  twenty -four,  then  he  directed  that  such  moiety 
should  sink  into  and  be  deemed  part  of  the  residue  of  his  personal  estate, 
and  be  applied  in  such  manner  as  his  personal  estate  was  thereinafter  given 
and  disposed  of.  He  then  gave  several  specific  legacies ;  and  all  the  residue 
of  his  personal  estate  he  gave  to  his  daughter  A.,  and  to  H.,  equally  to  be 
divided  between  them.  The  debts  and  legacies  ate  payable,  m  the  first 
instance,  out  of  the  purchase  money  of  the  real  estate.  Webb  v.  Jones, 
1  Cox,  245. 

22.  Testator  by  will,  limited  his  estate  in  Essex  to  several  persons  in  suc- 
cession, in  manner  therein  mentioned.  He  then  devised  his  estate  in  Suffolk 
to  trustees,  in  trust  to  sell,  and  out  of  the  purchase  money  to  pay  &11  his 
debts,'  legacies,  and  funeral  expences ;  but  in  case  the  Suffolk  estate  should 
happen  to  be  deficient  for  those  purposes,  then  the  deficiency  should  be 
naae  good  out  of  the  £ssex  estate.  He  then  gave  several  specific  and  pe- 
cuniary legaicies,  and  gave  all  his  personal  estate,  not  therein  before  dis- 
posed of,  to  his  wife  S. :  after  making  this  will,  the  testator  sold  thf  Suffolk 
estate,  and  received  the  purchase  money.  The  debts,  legacies^  and  funeral 
expences  shall  be  raised  out  of  the  Essex  estate*  in  exoneration  of  the 
penonal  estate. .  Williams  v.  Bishop  of  Landafi?    1  Cox,  254. 

23.  There  being  a  provision  in  a  settlement  of  5000/.  for  a  child  at  twenty* 
coe,  the  father  by  will  added  5000/.  more,  and  charged  all  on  a  residuary 
real  fund,  which  he  had  also  made  liable  to  debts  and  legacies,  in  aid  of  his 
personal  estate ;  the  charged  estate  sliall  not  be  exonerated  by  the  personal 
estate.    Ward  v.  Lord  Dudley,  1  Cox,  438. 

2^.  Testator  declaring  his  debts  should  come  out  of  the  real,  not  the 
persona),  gave  the  real  to  trustees,  cliarged  with  some  charitable  legacies, 
and  one  to  each  trustee :  by  codicil,  he  removed  one  trustee,  and  revoked 
h«  Icgacjf.  appointing  ajAother  with  the  ;uune  legacj^ :  he  revoked  aH  the 
charitable  legaciesy  and  gave  a  less  legacy  to  onv  of  tho  charities  mentioned 

K  K  4  before 
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before*  and, other  new  charitable  legacies^  wUbovt  qtedfyiog^a^y. fundi  # 
held  to  oe  charged  on  the  real ;  and  therefore  void  as  to  the  chanuible  lag8« 
eies*    Leacroft  v.  Maynardi  1  Ves.  279. 

25.  Testator  devised  to  his  son,  whom  he  made  executor,  all  the  real  es- 
tate not  specifically  disposed  of,  subject  to  debts  generally,  and  legacies  to 
daughters^  and  also  all  nis  personal ;  the  son  devised  part  of  the  veil  estate 
to  his  flistery  one  of  the  legatees,  for  life ;  remainder  to  her  children  in  feer' 
three  months  after,  recttiiig,  that  he  was  liable  to  her  legacy  by  having  faken 
upon  him  the  execution  ot  the  will,  and  a  former  agreement  to  charge'thit 
legacy  upon  a  particolar  part  of  his  estate,  he  mortgaged  the  same*  estate^ 
which  he  had  devised,  for  that  legacy ;  and  covenanted  in  tli^  de^  ^?&y 
it;  thre^  months  after  by  codicil,  expressing  apprehensions  that  his  personal 
would  be  deficient,  he  created  a  trust  of  some  real  estate  for  all  his  ^bts, 
of  i«4iatnatnre*or  kind  soever  they  should  consist  at  his  death,  alsole^- 
cies  and  funeral  expences ;  held,  the  legacy  did  not  become  aperso^^a^ 
of  <he  soli ;  and'  therefore  the  mortgaged  estate  remained  charj^edljahD  wus^ 
no^lc^b^  exonerated  by  the  assets.    Hamilton  v.  Worley,  2  Yes.  G^.      ^    ;' ! 

16.' Testator  by  will  dulj  attested,  gave  an  annuity  to  his  daughter^  lihargitf 
ott'tllia  flMA  esthte  in  aid  of  his  personal ;  by  codicil  not  attested,  h6  gdVd  tiis 
raai  end  ^CMbhal  estate  to  his  mother  for  life ;  during  her  life  the  persdmil . 
estate  is  discharged  from  the  annuity;  but  it  remains  a  charge  on'th^^re^. 
AickeHi^  V.  Ingram,  2  Ves:  652.  * '. 

€7*  Devtse  of  a  particular  estate,  upon  trust,  to  raise  and  pay  4001.  to'A., 
held  an  exclusive  charge ;  not  exonerated  by  a  subsequent  direction  for  the 
applieatian  of  the  personal  estate  to  the  debts  and  legacies  in  exoneration  of 
the  real  estates  before  charged ;  which  was  referred  to  a  prior  charge  upon 
the  estates^  expressly  excepting  the  estate  charged  with  the  400L  Spur- 
way  V.  Grl^D,  9  Ves.  483. 

28.  Devise  in  trust  to  sell  and  pay  off  a  mortgage ;  and  to  raise  another 
sum  which  the  testator  gave  to  his  daughters.  The  personal  estate,  diough  be- 
queathed after  payment  of  debts  and  legacies,  exempted  from  the  payment 
of  those  two  sums,  without  express  words  upon  the  plain  intention,  Han- 
cox  V.  Abbeyi  II  Ves.  179. 

XXX IIL  £>f  tftt  abatement  anD  jrefuntiing  of  (egaciesr. 

1*  L^cies  and  annuities  out  of  personal  estate,  decreed  to  abate  in 

proportion. 

Legacies  and  annuities  out  of  personal  estate,  decreed  to  abate  in  pro- 
portion.   Rogers  v.  Millicent,  Dick,  570. 

2.  In  the  case  of  a  devise  in  trust  for  several  legatees ;  the  death  of 

some ;  and  a  deficiency. 

Devise  in  trust  to  pay  several  persons  1000/.  each ;  on  the  death  of  any,  in 
case  vda.  deficienev,  the  others  abate.  But  if  to  pay  debts  and  legaciest  and 
one  legatee  dies,  the  trust  is  for  the  other  legatees,  if  necessary,  17  Vea.  466. 

S.  Liegatee  niust  refimd  on  the  assets  proving  deficient 

Legatee  decreed  to  refund^  the  assets  proving  defieient.  Davis  v.  Dam, 
Dick.  52. 

^.  In  the  case  of  laches. 
Vide  1  AnBt.vll3« 

XXXiy.  £)f  tftt  rtsfitjs  attii  eqiittteis  af  legatee?^ 

I .  Right  of  a  specific  legatee  against  the  executor's  pawnee. 

When  an  executrix  pledged  bonds  ^ecifically  bequeathed,  for  a  debt 
contracted  by  her  on  her  account,  after  the  death  of  the  testator,    the 

pawnees  - 
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ptwnees  ordered  to  deliver  tbem  up  for  the  benefit  of  the  specific  legatee. 
Scott  ▼.  Tyler,  724. 

2.  Right  of  a  legatee  agunst  the  executor's  donee. 

Executor  advances  sums  of  money  to  his  daughters,  pendente  lite;  to 
two  of  them  on  their  marriage,  to  the  others  as  a  voluntary  gift,  and  after- 
wards dies  insolvent,  having  received  assets  on  a  bill  by  the  legatees,  the 
voluntary  sifts  were  considered  fraudulent ;  but  those  daughters  being  also 
legatees,  they  were  permitted  to  retain  in  part  of  their  legacies,  subject 
to  abatement.    PiEUtridge  v.  Gopp,  1  Eden,  163.    Amb.  596. 

3.  Disdncdon  between  specific  and  pecuniary  l^tee,  in  the  case  of 

assets  pledged,  or  disposed  of. 

1.  Distinction  between  specific  and  general  pecuniary  legatee,  claiming 
against  a  pledge  of  the  assets  bv  the  executor.    14*  Ves.  S54. 

S.  Distinction  between  specific  and  residuary  or  general  legatees,  claims 
ing  i^Qst  the  disposition  of  the  assets  by  the  executor.  Relief  in  the 
latter  case,  upon  circumstances  implying  fraud  in  the  legal  sense ;  viz.  an 
assignment,  taken  very  soon  after  ttie  testator's  doalh  .fi^m  the  executor 
for  an  antecedent  debt  from  him,  on  His  representatioa  that  the  whole  was 
lefttohhn.    UVes.  S61. 

S.  R%fat  of  pecuniary  or  residuary  legatee  to  follow  the  assets^  in  case  of 
mia^ipJication,  where  a  creditor  or  specific  legatee  could.  M'Leod  v. 
Drummond,  17  Ves.  jun.  169. 

4.  In  the  case  of  the  depreciation  of  a  specific  l^acy  wrongfiilly 

withheld. 

1.  Specific  legacy  o£  stock  decreed  according  to  the  value  at  the  time  it 
ought  to  have  been  transferred.    Morley  v.  Bird,  S  Yes.  638. 

2.  Specific  legacy  retained  by  the  executor  for  assets,  but  was  not  wanted. 
In  case  of  depreciation,  the  legatee  is  entitled  to  the  original  value.  Cha- 
worth  V.  Beech,  4  Ves.  555. 

5.  On  a  devastavit  by  the  executor,  a  specific  I^tee. 

Specific  legacy  to  an  executor,  who  afterwards  becomes  bankrupt,  and 
commits  a  devastavit.  The  subject  of  the  specific  bequest  being  so)d  by  hia 
assignees,  held,  the  produce  of  their  lands  not  specifically  liable  to  make 
good  the  devastavit,  in  favour  of  the  parties  benencially  entitled  under  the 
will,  but  that  such  parties  are  only  entitled  to  prove  to  the  amount  of  the 
Geary  v.  Beaumont,  3  Mer.  431. 


6.  Right  of  i^oatees  to  stand  in  the  place  of  specialty  creditors,  paid 
out  of  the  personal  estate,  against  estates  desc^ided. 

Right  of  legatees  to  stand  in  the  place  of  specialty  creditors,  paid  out 
of  the  personal  estate,  against  estates  descended.  Not  against  specific  de- 
visees, unless  devised  subject  to  debts  or  a  mortgage.    8  Ves.  396,  397. 

7.  On  a  mortgagee  exhaustmg  the  personal  estate. 

If  a  morteagee  exhausts  the  personal  estate^  the  legatees  shall  stand  in 
his  place.    Norris  v.  Norris,  Diclc.  542. 

8.  Lien  of  residuary  legatee  on  the  specific  fiind. 
Liien  of  residuary  l^atee  on  the  specific  fund.    17  Ves*  jun.  169. 
9.  In  the  case  of  a  fiind  of  investment  rising  in  value. 

If  a  sum  of  money  be  paid  into  the  bank  to  answer  a  contingent  legacy, 
and  laid  out  in  bank  annmties,  the  legatee  is  entitled  to  the  benefit  of  their 
rising.    Webb  v.  Webb,  Dick.  746. 

10.  Right 
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10.  Right  of  A  legatee  to  prosecute  a  decree  for  an  account 

Bill  by  a  legatee  for  his  legacy ;  thei^  had  been  a  suit  by  another  legatee, 
and  a  decree  tot  account  of  testator^s  estate  and  payment.  The  plaintiff  in 
this  cause  at  liberty  to  prosecute  that  decree.  Sheppard  y.  Messider^  Dick. 
797. 

11.  In  relation  to  a  surplus. 

Cordell  v.  Noden,  2  Vern.  148. ;  that  legatees  are  entitled  to  the  surplus, 
in  proportion  to  their  legacies  under  the  general  introduction,  declaring  the 
will  a  disposition  of  all  the  estate,  overruled.    3  Ves.  &  Beam.  6. 

12.  In  relation  to  the  residue. 

The  question,  whether  all  the  debts  have  been  paid,  not  to  be  raised  by 
legatees  whose  legacies  have  been  satisfied,  so  as  to  impede  the  parties  en- 
dued to  the  residue  of  the  estate.    Le  Grice  v.  Finch,  3  Mer.  50. 

13.  Miscellaneous. 

A  legatee  having  taken  a  mortgage  in  part-payment,  subject  to  an  agree- 
ment for  payment  out  of  the  other  assets  and  a  resumption  of  the  mortgage, 
was  held  entitled  to  the  benefit  of  that  agreement,  accounting  for  the  duffer- 
ence  of  interest.    Sitwell  v.  Bernard,  6  Yes.  520* 

XXXY.  sSDtttt  fiati&fattim  of  iiebttt  aitti  portions,  bp  legactesf^ 

General  rule. 

Though  a  legacy  may  release  a.  debt  where  the  security  is  uncancelled, 
it  must  clearly  express  the  intent.    Wilmot  v.  Woodhouse,  4  B.  C.  C.  227. 

XXXVL  jgDf  beqiie0t0  to  tmutovfiy  ajs  iiuci^* 

1.  Ad  executor  is  not  entitled  to  his  legacy  vrithOut  proving  the  will. 
Reed  v.  Devaynes,  3  B.  C.  C.  95. 

2.  A  leeacy  given  to  a  man  who  is  appointed  executor.  He  must  prove  the 
will  in  order  to  entitle  himself  to  the  legacy,  though  not  made  a  condition  by 
the  will ;  but  he  may  prove  at  any  time,  even  after  the  hearing.  Qtuere,  as  to 
thie  interest.    Reed  v.  Devaynes,  2  Cox,  285. 

3.  Testator  appointed  four  executors,  and  gave  to  each  of  them  who 
should  prove  his  will,  and  take  upon  themselves  the  execution  thereof,  a 
legacy  of  15,000/.,  and  an  annuity  of  100/.  All  the  executors  proved  the 
will,  and  soon  afterwards  a  bill  >vas  filed  to  carry  the  trusts  of  it  into  exe- 
cution. .  After  this,  M.,  one  of  the  executors,  ran  away  with  tile  infant 
daughter  of  the  testator  from  a  boarding-school,  and  went  through  a  cere- 
mony of  noarriage  with  her  in  foreign  parts,  which  marriage  was  afterwards 
declared  null  in  the  spiritual  courts.  Although  M.  did  prove  the  will,  yet 
as  be  did  not  appear  to  have  done  it  with  an  intention  of  really  acting  in 
the  execution  of  it,  he  is  not  entitled  to  his  legacy.  Harford  v.  Browning, 
1  Cox,  302. 

4.  Executor  refusing  to  execute  the  trust,  shall  not  have  a  legacy  to  him 
in  that  character.    9  Ves.  534. 

5.  Legacy  to  a  man  described  as  executor ;  if  the  office  does  not  continue, 
he  shall  not  have  the  legacy.    8  Ves.  593. 

6.  Legacies  to  executors  **  for  care  and  trouble  in  the  execution  of  the 
will,"  not  to  be  paid  to  executors  refusing  to  act ;  and  payment  of  those 
legacies  not  to  be  allowed  to  the  acting  executor,  though  charged  in  his 
accounts.    Freeman  t.  Fairlie,  3  Mer.  31. 

7.  An  executor  who  died  before  probate,  was  held  entitled  to  a  legacy 
given  for  his  care  and  loss  of  time  in  the  6xeciition  of  the  trusts  of  die  will, 
by  havmg  concurred  with  the  otlier  executors  in  directions  for  the  funeral, 

and 
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and  in  paying,  some,  smfill  sums  on  th^toccaiiom    Harrison  v.  Rowley* 
4Ve8-212. 

■ 

8.  Quigre^  whether  an  executor  was  entitled  to  a  legacy  in  that  character, 
who  died  at  a  djstancei  without  manifesting  any  intention  to  accept  the  triist, 
or  without  knowing  it.    4  Ves.  315. 

9*  Presumption^  that  a  legacy  to  a  person  appointed  executor,  is  given  to 
him  in  that  character,  though  not  apparently  connected,  unless  there  are 
circumstances  shewing  that  it  is  intended  for  him  personally.  In  this  case 
the  circumstances  were  rather  the  other  way ;  the  legacies^  by  cpdicils,  to 
the  persons  appointed  executors  by  the  will,  standing  altogether,  ai|d  equal 
in  amount.  One  of  the  executors  therefore,  having  renouaced,  not  entitled 
to  the  legacies.     Stackpoole  ▼.  Howell,  IS  Yes.  417. 

10.  Effect  of  the  distinction  unon  a  legacy  to  a  person  by  namo,  or  by  the 
description  of  executor ;  in  tlie  latter  case  he  takes  in  that  character,  with 
ail  the  consequences.    17  Ves.  466. 

11.  Bequest  of  annuities  for.  life;  *' when  dead  to  return  to  the  exeeutors ;" 
a  legacy  to  the  executors  beneficially,  not  as  trustees.  Seley  v.  Wood» 
10\^s.71. 

12.  Residue  devised  tp  executors,  in  nature  of  joint- tenants ;  the  will  is , 
revoked  by  a  codicil  as  to  one,  the  other  sh&U  take  the  whole.    Humphrey 
▼.  Taylor,  Dick.  161. 

XXXVII.  gpigttUamtma  pninw  ttlatifjt  to  baiutsitg, 

1.  Bequest  towards  liquidating  the  national  debt 

Bequest  of  stock  to  government  **  in  exoneration  of  the  national  debt,'' 
directed  to  be  transferred  to  such  person  as  the  king,  under  his  siga  manual, 
shall  appoint.    Newland  v.  Attorney-general,  S  Mer.  684. 

2.  Principle  of  arrangement  as  to  personal  estate,  between  the  persons 

entitled  for  life  and  in  remainder. 

Principle  of  arrangement  as  to  personal  estate,  between  the  persons  enti- 
tled for  life  and  in  remainder;  that  the  subject  being  an  interest  wearing 
out,  or  capable  of  immediate  sale,  though  future  in  enjoyment,  shall  be 
valued ;  and  the  person  entitled  for  life  shall  have  interest  upon  the  amount, 
from  the  death  of  the  testator  in  this  instance,  a  share  in  a  trade,  to  be  as- 
certained and  paid  at  certain  periods  after  his  death.  Fearns  v.  Young, 
9  Ves.  549. 


DIGNITIES. 
iS>i  titkn  of  uobilitp,  limtttb  bp  pattnt  in  taiU . 

A  title  of  nobility,  limited  by  patent  in  tail,  is  an  estate  tail  within  the 
protection  of  the  statute  de  donii,  whether  it  be  conferred  from  any  place 
or  not ;  and  consequently  is  not  forfeited  by  an  att^der  of  felony.  Bail 
Ferrer's  case,  2  Eden,  S7S. 


DISCOVERY. 

« 

Mfftn  a  bill  for  a  btsicoberp  litti. 

1.  A  bar  to  a  suit  at  law  is  not  necessarily  a  bar  to  a  discovery- 

2.  Bill  to  enable  the  plaintiff  to  go  to  law. 

3.  Bill  to  enable  the  bailor  of  a  chattel  pawned,  to  go  to  law. 

4.  Bill  to  enable  the  plaintiff  to  defend  a  suit  at  law. 

5.  Bill 
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5.  Bill  to  discover  whether  th6  defendant,  plaintiff  at  law,  has 

assigned  his  interest  in  the  subject  of  the  suit* 

6.  Bill  to  discover  the  existence  of  an  undertaking,  not  to  use 

a  defence  to  an  action  at  Uw. 

7.  Notwithstanding  a  release. 

8.  Bill  to  discover  assets  to  satisfy  an  execution. 

^  9.  Bill  to  discover  tradini;  and  act  of  bankruptcy. 

10.  Bill  to  discover  bounoaries. 

11.  Bill  to  discover  cases  laid  before  counsel,  and  their  opinions. 

12.  Bin  to  discover  the  mode  in  which  a  devise  was  obtained  or 

prevented. 

13.  Bill  to  discover  gaming  transactions. 

14.  Bill  to  discover  die  existence  of  a  promise  of  marriage. 

15.  Bill  to  discover  the  existence  of  a  resignation-bond,  to  defend 

a  suit  at  law. 
.    16.  Bill  to  discover  stock-jobbing  transactions. 

IL  WbM  a  bill  for  a  triamftttp  Doe0  not  Ite^ 

1.  Bill  to  enable  the  plaintiff  to  go  to  law. 

2.  Bill  to  enable  the  plaintiff  to  support  an  action  founded  in 

immorality. 

3.  Where  the  i*emedy  at  law  is  plain. 

4.  Bill  to  discover  facts  immatenal. 

5.  Bill  to  discover  facts  tending  to  criminate. 

6.  BiU  u^n  a  l^;al  title,  not  established  at  law,  and  denied  by 

the  aQ9wer. 

?•  Bill  to  discover  naming  transactions. 

8*  Bill  to  discover  wnether  the  assignee  of  a  mortgagee,  (through 
assignments  of  persons,  without  notice  of  detect  in  tide,)  had 
npdce.  ' 

9.  Bill  to  discover  stock-iobbing  transactions. 

10.  Bill  to  discover  defendant's  dde,  afler  a  writ  of  right  deter- 
),.  mined  against  plaintiff. 

11.  Bill  for  an  heir  to  discover  tide  after  twenty  years  possession 

and  descent  cast. 

12.  Against  a  mere  witness. 

» 

Hi.  £)^tBr  timt  in  \of(ttff  Iit(l0  fotr  ttuKofttrp  nmt  bt  fileb» 

.  .    fSlU  in  aid  of  an  acdon  at  law. 
{*,* '  ■'-  BUI  to  discover  gaming  transactions. 

yV  'M  imMmtB  ta  billfi  of  ulsKo&erp. 

(.i  (;  .  Ik.  Mustiiiot  be  too  extensive. 

2.  Demurrer  to  the  relief  bars  the  discovery. 

S.  But  a  demurrer  to  the  discovery  does  not  bar  the  relief. 


I.  mitn 
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L  snSen  a  btll  for  a  triticofirrp  litf^ 

1.  A  bar  to  a  suit  at  law  is  not  necessarily  a  bar  to  a  discovery. 

Flea  of  matter  which  would  be  a  good  plea  to  the  action  at  law,  not  a  plea 
here  in  bar  of  discoTery.    Hindman  v.  Taylor,  2  B.  C.  C.  ?• 

2.  Bill  to  enable  the  plaintiff  to  go  to  law. 

^  Demurrer  to  a  bill  against  the  East  India  Company,  and  their  secretary,  to 
discover  by  what  authority  plainti£Pwas  dispossessed  of  a  lease  for  supplying 
Madras  with  tobacco,  and  for  a  commission  to  examine  witnesses  in  India  ; 
stating  that  the  plaintilF  intended  to  bring  an  action,  overruled.  Moodaly 
▼.  East  India  Company,  1  B.  C.  C.  469. 

S.  Bill  to  enable  the  bailor  of  a  chattel  pawned,  to  go  tQ  Jaw*. 

Pawnee  of  a  bailee  must  discover  so  as  to  enable  the  owner  t#  bring  an 
action.    S  Ves.  226.  ' 

4.  Bill  to  enable  the  plaintiff  to  defend  a  suit  at  law. 
Bill  will  lie  for  a  discovery  of  matter  to  constitute  a  defence  16  an  action  at 
law.    Bishop  of  London  V  Fytche,    1  B.C.  C.  96-  •     •  •»  r   MV  ^     (1 

5.  Bill  to  discover  whether  the  defendant,  plaintiff  at  law,  hfifi  assigned 

his  interest  in  the  subject  of  the  suit. 

On  a  bill  filed  to  stay  proceedings  (in  an  action  brought  by  defendant  for 
dihipidations,  founded  on  the  destruction  of  the  buildings  therein  mentioned), 
and  for  a  discovery  whether  he  has  not,  since  the  commencement-  of  the  suit 
at  law,  assigned  his  interest  in  the  premises ;  the  defendant  cannot  protect 
himself  irom  the  discovery,  or  discharge  himself  from  answeiing  by  a  plea, 
that  the  buildine  had  been  destroyed  by  fire,  at  a  time  when  defendant  was 
entitled,  and  had  ever  since  continued  out  of  repair  and  waste.  Duke  of  Bed- 
ford ▼.  Macnamara,  1  Price,  208. 

6.  Bill  to  discover  the  existence  of  an   undertaking,   not  to  use  a 

defence  to  an  action  at  law. 

Where  the  defendant  produced  in  evidence,  on  a  trial  at  nisipriuit  anaffidavit 
of  the  plaintiff,  liiakinff  himself  liable  for  a  loss  the  defendant  had  sustained, 
contrary  to  the  defendant's  express  undertaking  not  to  aviul  himself  of  it ; 
the  court  decreed  a  discovery,  though  it  appeared  that  the  plalbtiff  himself 
had  been  in  the  wrong.    Withal  v.  Liley,  Forrest,  04« 

7.  Notwithstfmding  a  release.  .  , 

To  a  bill  stating  various  dealing  between  M.  and  R.  from  1788  to  1794^ 
imputing  fraud  and   unfair  dealme,    and  various  usariowr  chaiigc^Cjipvflirt'  i 
charges,  and  mistakes  in  accounts  delivered,  andfpraying  a  discovenr  of  the 
several  transactions  and  a  general  account ;  the  defendant  to  so  taacn  of  the 
bill  as  sou||;ht  a  discovery  and  prayed  an  accoqnt  of  the  dfydmgLm^d^rai^^ 
actions  prior  to  and  upon  the  27th  May  1791,  and  as  to  all  reuerana  oisbo- 
very  grounded  thereon,  pleaded  a  release  made  and  executed  o»  the  8th 
June  1791,  with  an  averment  that  said  lease  was.  prepared  ^fith  J^ft-S^^ 
sent  of,  and  freely  and  voluntarily  executed  by  M.,  and  without  any^mdn  Ar 
undue  practice  on  the  part  of  R.    Plea  ordered  to  standi  with  lilerty  to 
except.    Roche  v.  Morgell,  2  Sch.  &  Lef.  721. 

8.  Bill  to  discover  assets  to  satisfy  an  executioil. 

1.  Deftiurref  to  a  bill  for  discovery  of  assets  to  satisfy  an  execution  taken 
out  against  defendant,  after  a  judgment  at  law,  overruled.  Leith  v.  Pope, 
Dick.  575. 

2.  Bill  by  creditors  by  judgment,  who  had  sued  out  degUs^  for  a  disco* 
very  of  freehold  estates ;  chvgiog,  that  the  defendant  upon  his  election  as 

member 
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roeinber  of  parliament,  previously  to  thejudgm^nts,  gave  in  his  qualification ; 
and  if  the  estates  composing  it  were  conveyed  away  since,  it  was  witliout 
consideration.  Detnurrer  as  to  the  qualification,  &c.  and  answer  to  the 
rest«  but  not  going  to  the  charge  of  conveyance  without  consideration :  the 
demurrer  was  overruled.    Mouiitford  v.  Taylor,  6  Ves.  788. 

9.  Bill  to  discover  trading  and  act  of  bankruptcy. 

Demurrer  to  a  discovery  of  trading  as  well  as  of  on  act  of  bankruptcy,  over- 
ruled.   Chambers  v.  Thompson,  4  d.  C.C.  434. 

10.  Bill  to  discoVelr  boundaries. 

Mortgagee  of  the  unsettled  part  of  an  estate  must  discover  tlie  boundaries. 
3  Ves.  225. 

11.  Bill  to  discover  cases  laid  before  counsel,  and  their  opinions. 

Demurrer  to  so  much  of  a  bill  as  called  for  a  discovery  of  cases,  laid  before 
counsel,  and  the  opinions  overruled,  as  covering  facts  material  to  the  plain- 
tiff's case.    Richards  v.  Jackson,  18  Ves.  jun.  472. 

12.  Bin  to  discover  the  mode  in  which  a  devise  was  obtained  or  pre- 
vented. 

1.  The  bill  stated  that  a  testator  intended  to  re-publish  hik  will,  but  wan 
prevented  from  so  doing  by  the  fraud  of  the  heir  at  law.  A  demurrer  to  so 
much  of  the  bill  as  required  him  to  discover  whether  the  testator  did  not 
intend  to  republish  his  will,  was,  under  the  circumstances^  overruled. 
Dixon  V.  OlmiuSy  1  Cox,  414. 

2.  Discovery  compelled,  whether  a  devise  was  obtained,  or  prevented,  by 
the  undertaking  of  the  devisee,  or  heir»  to  do  certain  acts  in  favour  of  indi- 
viduals;  ami  relief,  upon  the  ground  of  fraud.  9  Ves.  519. 

IS.  Bill  to  discover  gaming  transactions. 

1.  A  bill  for  discoverv  of  money  won  at  play  will  not  lie  at  the  suit  of  a 
common  informer,  till  he  has  commenced  some  suit  for  i^lief.  Mynd  v. 
Francis,  1  Anst.  5. 

2.  A  bill  lies  to  have  a  discovery  of  the  consideration  of  a  security  alleged 
to  have  been  given  for  money  won  at  play,  and  to  have  it  delivered  up.  An- 
drews V.  Berry,  3  Anst.  634. 

^.  In  such  a  bill  it  is  not  necessary  to  state  the  nature  of  the  action 
brought ;  it  is  sufficient  to  shoW,  that  an  action  was  brought  on  the  statute 
9  Ann.  to  recover  the  money,  and  to  show  by  the  facts,  that  an  action  on 
the  statute  lay.    Ibid. 

14.  Bill  to  discover  the  existence  of  a  promise  of  marriage. 

A  bill  will  He  for  a  discovery  of  a  promise  of  marriage  in  aid  of  an  action 
of  assumpsit.    Vaughan  v.  AldridgCt  Forrest,  42. 

1-60  Bill  t6  disdovci*  the  existence  of  a  resignatiou*bond,  to  defend  a 

suit  at  law. 

Upon  a  qiiare  impedit  brought  against  the  ordinary,  he  files  a  bill  for  a 
discovery,  'whether  there  were  not  a  bond  of  resignation  given,  in  order  to 
plead  it  to  the  action:  the  defendant  demurred,  firist,  Aat  (he  discovery 
vrt>uM  subj^ect'him  to  p'enalties ;  second,  that  it  Was  immaterial.  To  the 
first  it  was  answered,  that  the  bonds  were  legal ;  to  the  second,  that  the 
plaintiff  had  a  right  to  the  disoovery,  and  its  nnteriatfty  is  to  be  debated 
eltowhere  ;  and  the  demurrer  was  overruled.  Bishop  of  London  v.  Fytch, 
1  B.  C.  C.  SS^ 

16.  Bill  to  discover  stock-jobbing  transactions. 

1;  Plea  of  stock-jobbing  act,  to  a  bill  for  discovery  of  slock  trans- 
actions, overruled.     Bancroft' v.  Weniworth,  3  B.C.  C.  2. 

2.  Dis- 
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2.  Discovery  in  support  fii  an  acdoo  to  recover  money  under  the  stock- 
jobbing act,  Stat.  7  Geo.  2.  c.  8.  confined  to  those  clauses,  as  to  which  it  is 
expressly  given,  with  protection  from  the  penalties ;  and  therefore  not  ex- 
tended to  the  5tli  and  8th  sections.    Bullock  v.  Richardson,    11  Ves.  373. 

II.  QDIiett  a  btit  for  a  trisscofirrp  tK»0  not  lie. 

1.  Bill  to  enable  the  plaintiff  to  go  to  law. 

Objection  that  a  demurrer  would  not  lie  to  a  bill  merely  for  a  discovery 
to  enable  the  plaintiff  to  go  to  law,  where  the  plaintiff  had  not  brought  his 
action  at  law ;  but  held  it  would.  Moodaly  v.  Moreton,  Dick.  652.  Vide 
1  Anst.5. 

2.  Bill  to  enable  the  plaintiff  to  support  an  action  founded  in  im- 

morali^. 

Demurrer  to  bill  of  discovery  in  support  of  an  action  to  recover  the  ex* 
peaces  of  entertainments  given  by  the  plaintiff,  under  an  agreement  with  the 
defendant  to  introduce  him  to  a  woman  of  fortune,  with  a  view  to  marriage 
allowed.    King  v.  Burr,  3  Mer.  693. 

9.  Where  the  remedy  at  law  is  plain. 

The  court  will  not  decree  a  discovery  against  bankers  suing  the  plaintiff  in 
equity  for  the  amount  of  certain  cheques  drawn  on  them  by  him,  on  the 
ground  of  their  having  been  given  on  a  particular  account,  which  the  de- 
^ndants  in  equity  deny.  Askam  v.  Thompson,  4*  Price,  330.  Nor  will  they 
order  the  defendants  to  produce  the  cheques  that  the  language  of  them  may 
be  discovered,  because  such  discovery  could  not  be  of  use  to  the  plaintiff  in 
equity  on  the  trial  at  law.    Ibid. 

4.  Bill  to  discover  facts  immaterial. 

1.  A  bill  for  discovery  of  matters,  which  must  be  either  criminal  or  im* 
materia],  is  bad.     Selby  v.  Crew,  2  Anst.  504. 

2.  Bill  for  tithes  praying  a  discovery,  whether  the  defendants  had  not 
associated  together  in  their  defence.  A  demurrer  to  the  discovery  was 
allowed.    Oliver  v.  Haywood,  1  Anst.  82. 

8.  The  bill  prayed  a  discovery,  whether  the  defendant  had  not  contributed 
to  the  expence  of  a  suit  to  try  a  general  q^uestion  against  the  plaintifi.  I^ 
appeared  that,  by  the  course  of  that  suit,  in  evidence,  no  general  right 
could  be  bound  by  it.  A  demurrer  was  allowed*  Mayor,  &c.  of  London  v. 
Ainsley,  1  Anst.  158.    Vide  4  Price,  330. 

5.  Bill  to  discover  fiicts  tending  to  criminate. 

1.  No  person  compelled  to  answer  what  has  any  tendency  to  crimidate 
him.     1 1  Ves.  525. 

2.  A  bureau  delivered  for  the  purpose  of  repairs  to  a  person^  who  discovered 
money  in  a  secret  drawer ;  which  he  converted  to  his  own  use.  This  amounts 
to  a  felony ;  and  upon  that  ground  a  demurrer  to  a  bill  of  discovery  wasal- 
lowed.    Cartwright  v.  Green,  8  Ves.  405. 

3.  Transfer  of  stock  under  an  agreement  to  satisfy  the  deficiency  in  the 
accounts  of  a  banker's  clerk,  though  he  is  not  a  party,  amounts  to  a  com- 
posidon  of  felony  to  prevent  a  prosecution.  Defendant  therefore  may  pro- 
tect himself  by  plea  from  discovering,  not  only  the  broad  leading  fact,  but 
any  fact,  the  answer  to  which  may  form  a  step  in  the  prosecution.  Claridge 
V.  Hoare,  14  Ves.  59. 

6.  Bill  )ipon  a  l^gal  titles  not  established  at  law^  and  denied  by  tht 

answer. 

« 

Where  the  bill  was  upon  a  legal  title,  not  established  at  law,  and  denied 
by  the  answer,  discovery  refus^.-    2  Ves.  129.  n. 

7.  Bill 
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7.  Bill  to  discover  gaming  tnomctions. 
Vide  1  Anst.  5. 

8.  Bill  to  discover  whether  the  assignee  of  a  mortgagee  (tbroogh  assign- 
ments of  persons  without  notice  of  defect  in  tiUe,)  had  nodce* 

Assignee  of  a  mortgagee,  through  assigmnents  from  (tersoos  not  having 
notice  of  a  defect  in  the  tide,  not  oound  to  discover  whether  he  had  per- 
sonal notice.    Sweet  v.  Southcote,  2  B.  C.  C.  66. 

9.  Bill  to  discover  stock-jobbing  transacdons. 
Vide  11  Ves.  378, 

10.  Bill  to  discover  defendant's  title,  after  a  writ  of  right  determined 

against  pliuntiff. 

A  plea  that  a  writ  of  right  had  been  tried  and  determined  against  the 
plaintiff,  (who  was  defendant  in  the  writ  of  right ;)  a  good  plea  to  a  bill  for 
discovery  of  defendant's  title.    Leicester  v.  Perrj,  1  B.  C.  C.  SOS. 

11  •  Bill  for  an  heir  to  discover  tide  after  twenty  years  possession  and 

descent  cast. 

After  twenty  years  possession,  and  a  descent  cast,  the  heir  at  law  of  a  for- 
mer owner  filed  a  bill  for  discovery  of  the  dtle  of  the  occupant,  suggesdng  a 
pretended  devise  from  his  ancestor :  a  demurrer  was  allowed.  Mudoe  v. 
Smith,  3  Anst.  709. 

12.  Against  a  mere  witness. 

Bill  for  discovery,  ih  aid  of  an  acdon:  demurrer  by  a  mere  witness  al- 
lowed ;  though  tne  discovery  would  be  more  effectual  than  the  examinadon 
at  Uiw,  and  notwithstanding,  a  charge  of  interest  in  the  defen^t :  as  to 
which  he  may  be  called  by  the  plaindff,  waiving  the  objecdon,  and  if  called 
against  him  may  be  examined  upon  the  voire  dire.  Fenton  v.  Huglies, 
7  Ves.  287. 

« 

IIL  S>t  ^  time  tti  toBicj^  bUr^  &r  bidcobetp  mutt  be  filrlit 

Bills  in  aid  of  an  action  at  law. 

There  is  no  limitadon,  in  point  of  dme,  within  which  a  bill  for  discovery 
in  aid  of  an  acdon  at  law  must  be  filed.    Munt  v.  Scott,  S  Prlcci  477. 

IV.  iPorm  of  McotertisU{l0« 

Bill  to  discover  gaming  transacdons. 
'  Vide  3  Anst.  63i. 

V.  S>(  )iemiirrer0  to  bill0  of  tn^nfurp^ 

1.  Must  not  be  too  extensive. 

KIl  bv  the  East  India  Company  claiming  from  a  part-owner  of  a  ship^ 
freightea  by  them,  double  the  sum  received  by  him  for  the  sale  of  the  com- 
mand, to  be  paid  or  allowed^  under  the  charter-party  and  a  bye-law  of  the 
company,  one  moiety  to  their  use,  the  other  to  oe  paid  or  returned  to  the 
person  who  shall  oive  the  company  informadon,  and  make  proof;  the  deed 
being,  on  settling  die  account,  cancelled  through  ignorance  of  the  fact.  De« 
murrer  to  the  discovery,  because  it  might  subject  the  defendant  to  penaltyi 
covering  not  only  the  direct  charge,  but  also  circumstances  of  mere  mduce- 
ment,  as  the  execudon  and  cancelladon  of  the  deed,  and  to  the  relief,  ge- 
nerally, for  want  of  equity,  and  for  defect  of  pardes,  viz.  the  other  part- 
owners,  pardcuhurly  one,  who  executed,  and  the  informeri  was  overruled. 
East  Indm  Company  v»  Neave,  5  Ves,  173. 

2.  De- 


2.  Defiiurrer  ti>  the  relief  bars  the  discovery. 

1.  Demurrer  to  a  bill  praying  a  discovery  and  relief;  the  reilefy  if^any, 
being  at  lav,  allowed.    WaUins  v.  Bush,  Dick.  665» 

^.  Demurrer  will  lie  to  a  bill  making  the  discovery  aijicillary  to  ttie  relief. 
Price  V.  Janies,  Dick.  697. 

9*  IMraiirrer  both  to  the  discovery  and  relief,  if  good  as  to  the  latter, 
shall  ))e  allowed  as  to  both  ;  though  the  plaintiff  may  be  entitled  to  the  dis- 
covery.   5  Ves.  185. 

4.  rlea  allowed  as  to  the  relief,  therefore  good  to  the  discovay  also ;  ac- 
cording to  the  general  rule.     Sutton  v.  Earl  of  Scarboroi^h*  9  Ves.<7)«  " 

5.  Plaintiff  not  entitled  to  relief,  cannot  have  discovery.     1  Ves.  &  JBeani, 

8.  But  a  demurrer  to  the  discovery  does  not  bar  the  relief.  . 

•'  . *      •>  t    i^     •     * 

Though  in  a  bill  for  discovery  and  relief;  a  plaintiff  not  entitl^  to  relief! 
is  not  entitled  to  discovery;  yet  the  converse  of  the  rule  wUl  po;.  hold.  .^ 
Attorney-general  V.  Brown,  Swanst«294. 


*.  •. 
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DISSEISIN.  •       '■■<-' 

L  Mbat  mam  ate  or  att  not  ob;m0  of  fti^tnt^tnt 

Equitable  estates. 

IL  MBo  map  become  tii00ei£(or0 ;  togonot.. 

U  CesHd  que  trusU 

2.  Mortgagor.  .;.:*..' 

IIL  m%at  attfi  are  aetd  of  dtdsfei^in ;  togat  nor. 

1.  Possession  and  receipt  of  rent. 

2.  Possession  referrible  to  a  good  title. 
J*  Possession  gained  under  a  title' liiCMsi£Aeiiiwitii;ihat<)filti6 

person  having  right. 
4.  Entry  by  A.  under  the  lease  of  B. 


L  Mj^at  e0rati^  ore.or  ^re^voc^AlMv^  ^.  tn^ttetdtm 

Equi^bleegtates.«,    r,  -.-   '^■. 
There  can  be  no  disseisin  of  an  equitable  estate^  because  disseisin  must 
be  of  the  entire  estate^  and  because  a  tortious  act  cannot  be'  the  found- 
ation of  an  equitable  title.    Cholmondeley  v.  Clinton^.  2  ^ier.  357*  ' 

II.  WSiftn  map  iircome  fri^«i»w$i  toBo  not. 

1.  Ceshti  que  tnisL      '  ^    ^   •       ..  ^ 

Gutui  que  trust  having  a  substantive,  independent,  possession^  nmy  gain 
the  legal  estate  by  disseisin;  but  a  mortgagor  cannot  disseise  his  mart^agee,*  '"' 
because  his  possession  is  that  of  the  mortgagee*.    Chplmondelisy  v.  Clinton, 
2Mer,861.  , 

2«  Mor^j^r.  .  . 

Ibid.     , 

IIL  mhM  act0  are  Mt»  of  Di0j»t0tn;  tofiat  noCf .  . 

1.  Possession  and -receipt  of  rent* 

Possession  and  receipt  of  rent  will  amount  to-'ar^dftseisiti ;  and  gfV0  an 
estate  upon  which  a  fine  wil^  operate.    Conry  v.  Caulfield,  2  J3.  &  B.  272. 
Vol.  VIII.  LI  2.  Pes- 
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2.  Possession  referrible  to  a  good  title. 

Where  possession  can' be  referred  to  a  good  title,  it  cannot  in  a  court  of 
equity  be  treated  as  required  by  disseisin.  Conry  v.  Caulfield^  2  B.  &  B. 
272. 

S.  Possession  gained  under  a  title  inconsistent  with  that  of  the  person 

having  right. 

Possession  gained  under  a  title  inconsistent  with  that  of  the  person  havin 
right)  is  a  disseisin  at  election.  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Le 
622. 

4.  Entry  by  A.  under  the  lease  of  B. 

A.  acts  under  the  lease  of  B.,  who  acknowledges  the  entry  as  by  his  com- 
mand :  A.  is  a  disseisor ;  and  B.  also  is  cliargeable  as  such,  Hovenden  v. 
Lord  Annesley,  2  Sch.  &  Lef.  621. 


1  ! 


DISSENTERS. 

I.  jDf  tge  aptiDinttmitt  of  tru$tre0  to  bisisienting  congregatioitir^ 

Incidental  inquiries. 

II.  j^f  tge  appointtiimt  of  tmni^tersi  to  Hisisimting  tongtesa^ 

mm* 

'  For  a  limited  periods 

III.  £)f  tge  ngBt0  of  tri^isrntetsi. 

To  sue  in  the  attorney-general's  name  for  charity-estates. 


I*  Sii  tge  appointment  of  trusnesi  to  titsf^enttng  congregatton0^ 

Incidental  inquiries. 

Upon  a  clause  for  the  appointment  of  new  trustees^  in  case  any  of  the  old 
trustees  changing,  or  becoming  of  a  different  religion  from  the  congregation, 
if  any  question  arises  whether  a  trustee  has  been  properly  removed,  it  be- 
comes necessary  for  the  court  to  inquire  what  was  the  religion  of  the  society, 
not  to  animadvert  upon  it ;  but  to  ascertain  whether  the  charge  is  substan- 
tiated.    Attorney-general  v.  Pearson,  3  Mer.  413. 

II.  £)f  ^  appointment  of  minisitet0  to  tit00enttng  tongte* 

gatton0. 

For  a  limited  period. 

The  principle  of  public  policy  does  not  extend  to  the  case  of  dissenters, 
so  as  to  prevent  the  court  from  sanctioning  the  appointment  of  a  minister  to 
a  congregation  for  a  limited  period,  and  not  for  life,  provided  such  be  the 
usage  of  the  members,  or  the  provisions  of  the  original  trust.  Attorney* 
general  v.  Pearson,  3  Mer.  402. 

III.  £>f  tBe  riggt0  of  Di00enter0t 

To  sue  in  the  attorney-general's  name  for  charity-estates. 

Dissenters  may  sue  by  information,  in  the  attomey-genend*s  name  for 
charity-estates  belonging  to  them.  Attorney-general  v.  Lord  Dudley, 
Cooper,  146. 

DIS- 
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DISTRIBUTION,  STATUTE  OR 

I.  ^&o  are  not  entitleti  to  ttffoxt  wMt  an  itimtatp^ 

Grandfiither  not  entitled  to  share  with  the  brother. 

II.  S)f  tffc  motes)  tn  togtcg  a  toitrnto  dgall  be  barred  of  ger 

tgirtnit 

1.  Whether  by  settling  a  leasehold  in  bar  of  dower. 

2.  Whether  by  a  bequest  in  bar  of  dower  and  thirds. 

Ill*  j^f  bringing  abbamesi  ^nto  j^cj^on 

1.  The  doctrine  obtains  only  in  the  case  of  actual  intestacy. 

2.  Of  the  widow's  daim  thereon. 

S.  What  advances  shall  be  brought  in  —  where  the  portions 
come  from  the  same  party,  the  &ther,  or  a  person  in  loco 
parentis,  small  circumstance  of  difference,  where  the  valoe 
is  substantially  the  same  to  the  child,  shall  not  prevent 
sads&ction. 

4.  What  advances  shall  be  brought  in  —  personal  property 

given  to  the  heir. 

5.  What  advances  shall  be  brought  in — provision  by  will. 

6.  What  advances  shall  be  brought  in  -*-  an  annuity. 

7.  What  advances  shall  be  brought  in  —  a  commission  iji  t^e 

army. 

8.  What  advtmces  shall  be  brought  in  — purchase  in  theiJiame 

of  a  wife  or  child. 

9.  What  advances  shall  be  brought  in  —  land  claimed  by  set- 

tlement 

10.  What  advances  shall  be  brought  in  — repairs  of  houses 

given  to  an  heir  in  his  fether's  lifetime 

11.  What  advances  shall  not  be  brought  in  —  share  under  an 

intestacy. 

12.  What  advances  shall  not  be  brought  in  —  repairs  of  houses 

which  descend  to  the  heir. 

IV-  3[n  relation  to  tge  tusJtom  of  ilonbom 

1.  Effect  of  advancement 

2.  Force  of  the  widow's  contract  not  to  claim. 


L  MJbn  are  not  entitleb  to  0Bare  unber  an  integtacp^ 

Ghrand&ther  not  entitled  to  share  with  the  brother. 

Grandfather  not  entitled  to  share  the  intestate's  personal  estate  with  the 
brother.    Evelyn  v.  Evelyn,  Dick.  146. 

II-  j^f  tge  mobe0  in  tDBttj^  a  teiboto  stftall  be  barreb  of  ger 

tSirb0» 

1.  Whether  by  settling  a  leasehold  in  bar  of  dower. 
^ide  3  B.  C.  C.  362. 

2.  Whether  ]ff  a  bequest  in  bar  of  dower  and  thirds. 
Vide  10  Ves.  17,  18. 

L  I  2  III.  2)f 
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III.  £)f  bt:ingut0  aMaitmi  into  ^ttffjfou 

I.  The  doctrine  obtains  only  in  the  case  of  actual  intestacy. 

The  provision  in  the  statute  of  distributions  for  bringing  advances  by  way 
of  settlement  into  hotchpot,  applies  only  to  actual  iQtestacy ;  not,  where 
diere  is  an  executor ;  ana  consequently  a  complete  will ;  though  the  execu- 
tor may  be  declared  a  truiitee.    14  Ves.  824'. 

2.  Of  the  widow's  claim  thereon. 

The  widow  has  no  claim  upon  what  is  brought  into  hotchpot  among  the 
children.    Lord  Kircudbright  t.  Lady  Kircudbright,  8  Ves.  51* 

3.  What  advances  shall  be  brought  in  —  where  the  poFtions  come  from. 
the  same  part^,  the  fiither  or  a  person  in  loco  parentisj  small  dr- 
cumstances  of  diflPerence,  where  the  value  is  substantially  the  same 
to  the  diildi  shall  not  prevent  satisfaction. 

Vide  9  Ves.  4^. 

4.  What  advances  shall  be  brought  in  —  personal  propar^  given  to 

the  heir. 

Advancement  to  the  eldest  son,  if  personal  property,  must  be  brou^t  into 
hotchpot  under  the  statute  of  distributions.  Lord  Kircudbright  v.  Lady 
Kircudbright,  8  Ves.  51. 

5.  What  advances  shall  be  brought  in — provision  by  will. 

Provision  by  will  considered  an  advancement  in  the  life  of  the  testator. 

10  Ves.  489.     18  Ves.  494. 

6.  What  advances  shall  be  brought  in  —  an  annuity. 

The  purchase  of  a  commission  in  the  army  is  an  advancement,  to  be 
brought  into  hotchpot.  An  annuity  is  an  advancement,  to  be  brought  into 
hotchpot ;  viz.  the  value  at  the  me  of  the  grant;  or  if  it  has  ceased,  the 
payments  received ;  at  the  option  of  the  child.  Lord  Kircudbright  v.  Lady 
Kircudbright,  8  Ves.  51. 

7*  What  advances  shall  be  brought  in  —  a  commission  in  the' army. 
Ibid. 

8.  What  advances  shall  be  brought  in  —  purchase  in  the  name  of  a 

wife  or  child. 

Purchase  in  the  name  of  a  wife  or  child  ordinarily  not  a  resulting  trust ; 
being  considered  an  advancement.    8  Ves.  199.    Vide  Swanst.  IS. 

9.  What  advances  shall  be  brought  in  —  land  claimed  by  settlement. 
Vide  9  Ves.  425. 

10.  What  advances  shall  be  brought  in  —  repairs  of  houses  given  to 

an  heir  in  his  father's  lifetime. 

Money  laid  out  by  the  intestate  on  repairs  of  houses,  which  descended  to 
his  eldest  son,  as  heir,  is  not  an  advancement,  to  be  brought  into  hotchpot 
under  the  statute;  otherwise,  if  the  houses  had  been  given  to  the  son  in  the 
father's  life.    Smith  v.  Smith,  5  Ves.  721. 

1 1  •  What  advances  shall  not  be  brought  in  —  share  under  an  intestacy. 

Share  of  personal  property  under  Other's  intestacy,  not  considered  an  ad- 
vancement by  him  in  his  life.     18  Ves.  494. 

12.  What  advances  shall  not  be  brought  in  —  repairs  of  houses  which 

descend  to  the  heir. 
Vide  5  Ves.  721. 

IV.  Jn 
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IV.  Bin  teladm  to  ti^e  rmertom  of  iLontom 

1.  Eflect  of  advancement. 

In  cases  upon  the  custom  of  London,  the  effect  of  advancement  is  only 
to  remove  that  child  out  of  the  way,  and  increase  the  shares  of  the  others. 
Not  to  increase  the  part,  of  which  the  father  would  have  power  to  dispose. 
9  Ves.  460. 

2.  Force  of  the  widow's  contractnot  to  claim. 

,    Husband  dying  intestate,  the  widow  is  bound  by  her  contract  not  to 
claim  under  the  custom  of  London.    S  Ves.  336. 


DIVISION  AND  APPORTIONMENT. 
L  Sppottfottttmtt  of  pttfiotisA  conttdcttf^ 

1.  Aimuity. 

2.  Dividends. 

II.  dpporttontmitt  of  ttal  contracts* 

1 .  Fine  of  renewal. 

2.  Quit-rentSy  land-tax,  &c. 

III.  japiiortionnient  of  cgargr^ 

Vide  in  tit  Charge. 


I.  Bfitiotttonment  of  prr^onal  contractile 

1.  Annuity. 

1.  Interest  bv  will,  in  the  nature  of  annuity,  not  apportioned  in  favour  of 
the  executor  of  the  tenant  for  life.    Franks  v.  Noble,  12  Ves.  484. 
^  2.  Annuity  to  a  feme  covert  for  her  sole  and  separate  use,  is  not  appor- 
tionable  for  the  period  between  the  day  of  her  death  and  the  gale  day  pre- 
ceding.   Anderson  v.  Dwyer,  1  Sch.  &  Lef.  301. 

2.  Dividends. 
Dividends  shall  not  be  apportioned.    Rashleigh  v.  Master,  3  B.  C.  C.  99. 

II.  iSpiiortipnmmt  of  real  contractile 

1.  Fine  of  renewal. 

1.  In  a  beneficial  case,  the  tenant  for  life  renewing  the  fine  shall  be  i^ 
portioned  between  him  and  the  remainder-man,  in  proportion  to  their  re-^ 
spective  interests.     Niffhtingale  v.  Lawson,  1  B.  C.  Cf.  440. 

2.  A.  having  given  his  freehold,  leasehold,  and  personal  property  (the 
leasehold  being  bishop's  leases  renewable  and  ordered  to  be  renewed;,  to  B. 
for  life  with  remainders  over :  the  fines  are  to  be  paid  out  of  the  accumu- 
lated fund  not  ^portioned  between  the  tenant  for  life  and  the  cemaindec- 
man.    Stone  v.  Theed,  2  B.  C.  C.  243. 

2.  Quit-rents,  land-tax,  &c 

Land-tax,  quit-rent,  &c.  not  apportioned  as  between  tenant  for  lifo  and 
the  remainder.    Sutton  v.  Chaplin,  10  Ve^.  66.^ 
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DOMICIL. 

I.  %f)t  placr  of  Homicil  ascertatwtif 

1.  General  rule. 

2.  The  place  of  domicil  of  children  follows  the  domicil  of  the 

surviving  mother. 
$.  In  rdation  to  the  succession  to  personal  estate* 

II.  £>f  contemporarp  Homtctlgf 

1.  Distinction  upon  the  subject. 

2.  For  what  purposes  they  may  exist. 
S.  Preference  between  them. 

III.  ZtciuUiitian  of  a  mto  tiomtcil* 

During  pupilage. 

IV.  BIttflimtce  of  tomtcil  upon  tge  riggtss  of  {nroprrrp* 

1.  Real  property. 

2.  Personal  property. 

S.  In  the  case  of  an  intestate  domiciled  in  England,  leaving  real 
property  in  Scotland. 


I-  ^fft  place  of  domicil  osicertaimti^ 

1.  General  rule. 

The  m^re  place  of  birth  or  death  does  not  constitute  the  domicil.  The 
domicil  of  origin,  which  arises  from  birth  and  connection9,  remains,  until 
clearly  abandoned,  and  another  taken.  Somervillev.Lord  SomerviUe/5'Ves. 
750. 

2;  The  place  of  domicil  of  children  follows  the  domicil  of  the  surviv- 
ing mother. 

T.  P.,  a  native  of  England,  domiciled  in  Guernsey,  dies  intestate,  leaving 
a  widow  and  infant  children  by  her,  and  also  by  a  former  wife.  The  widow, 
afl^r  his  death,  is  appointed  guardian  of  the  children  by  the  royal  court  of 
Guernsey,  and  in  conjunction  with  another  person,  who  is  appointed  guar- 
dian of  the  children  by  the  former  marriage,  sells  the  property  of  the  intes- 
tate, and  invests  the  produce  in  the  English  funds,  after  which  she  conies  to 
England  with  her'  children,  aad  is  domiciled  there.  On  the  death  of  some 
of  the  children  under  age,  a  question  arises,  whether  their  shares  of  the 
property  have  become  distributable  according  to  tlie  law  of  England,  or  of 
Guernsey ;  and  it  was  held,  that  the  law  of  England  is  to  govern  the  suc- 
cession, the  domicil  of  the  children  being  (according  to  the  opinion  of  fo- 
reign jurists,  our  own  law  being  silent  on  the  subject)  to  follow  the  domicil 
of  the  surviving  mother,  where  no  fraudulent  intention  can  be  imputed.  But 
fraud  may  be  presumed,  where  no  reasonable  cause  appears  for  the  removal. 
Potinger  v.  Wightman,  S  Mer.  67. 

3.  In  relation  to  the  succession  to  personal  estate. 

The  succession  to  the  personal  estate  of  an  intestate  is  regulated  by  the 
law  of  that  place,  which  was  his  domicil  at  the  time  of  his  death.  For  that 
purpose  there  can  be  but  one  domicil ;  and  the  lex  loci  ret  sUa  does  not  pre- 
vail.    Somerville  V.  Lord  Somerville,  5Ves.750. 

II.  W 
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II.  iSDf  (ontemporarp  tioiiuciIi)i# 

1.  Distinction  upon  the  subject. 

Distinction  upon  contemporary  domicils :  in  the  case  of  a  nobleman  or 
gentleman,  generally,  the  domicil  is  the  mansion-house  in  the  country ;  that 
of  a  merchant,  is  at  his  residence  in  town.   5  Ves.  789. 

» 

2.  For  what  purposes  they  may  exist. 
A  man  may  have  two  domicils  for  some  purposes.    5  Ves«  786. 

S.  Preference  between  them. 

In  the  case  of  Lord  Somenrille,  of  two  acknowledged  domicils,  the  family 
seat  in  Scotland,  and  a  leasehold  house  in  London,  upon  the  circumstances, 
the  former,  which  was  the  original  domicil,  prevailed.  Sofiierville  v.  Lord 
Somenrille,  5  Ves.  750. 

III.  Ztqui&ititin  of  a  tieto  HomtciL 

During  pupilage. 
A  new  domicil  cannot  be  acquired  during  pupilage.    5  Ves.  787* 

IV.  Bittfliimre  of  tiomicil  upon  tge  riggt]}  of  pmptnp^ 

1.  Real  property. 

Real  property  regulated  by  the  law  of  the  country  where  the  land  lies  ; 
personal  property  by  that  of  the  domicil.    2  Ves.  &  Beam.  131. 

2.  Personal  property.  v 

Intestate  domiciled  in  Englan^d,  leaving  real  estate  in  Scotland,  the  heir 
being  one  of  the  next  of  kin  entitled  to  diare  according  to  the  law  of  Eng- 
land, not  subject  to  the  condition  of  collating  the  real  estate  according  to  the 
law  of  Scotland.    2  Ves.  &  Beam.  131. 

3«  In  the  case  of  an  intestate  domiciled  in  England,  leaving  real  pro- 
perty in  Scotland.  « 

Intestate  domiciled  in  England,  having  real  estates  in  Scotland,  the  real 
estate  charged  with  an  heritable  bond,  as  the  primary  fund,  according  to  the 
law  of  Scotland ;  and  not  exonerated  by  the  personal  estate  according  to  the 
law  of  England.    2  V  es.  &  Beam.  1 32. 


DONATIO  CAUSA  MORTIS. 

I.  3lt$i  tiefinittott. 

Preference  between  the  two  definitions  given  in  the  Digest. 

II.  i^attire  atOi  propettiesi  of  tfft  gift. 

It  may  be  for  a  particular  purpose. 

III.  (lC00mrtal0  mtt&0atp  to  itsi  baliiritp, 

1.  It  must  be  given  during  the  last  illness. 

2.  Need  not  be  in  exh-emis. 

3.  Must  be  an  absolute  gift,  to  take  effect  immediately. 

4.  Delivery. 

5.  In  the  case  of  bills  of  exchange,  notes,  and  cheques. 

L 1  4  L  3ft0 
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I.  m 

Preference  between  the  two  definitions  ^ven  in  the  Digest 

The  description  of  donatio  mortis  causa  in  the  Digest  Tit,  de  mortis  causa 
donationibus  Leg*  2«  which  Swinburne  has  followed,  is  not  correct ;  the  true 
definition  of  it  is  in  Lege  27*  and  in  Just,  Inst,  Tit.  7*  De  donationibus ; 
where  it  appears,  it  has  we  nature  of  a  legacy*  is  liable  to  debts,  and  is  only 
a  gift  on  survivorship.    2  Ves.  119. 

II.  J^anire  anti  ptttftttun  of  tj^e  sift* 

It  may  be  for  a  particular  purpose. 

1.  Donatio  mortis  causa  may  be  for  a  particular  purpose.  Blount  v.  Bur- 
row, 4  B.-C.  C.  72. 

2.  Bin  upon  a  banker,  expressly  for  mourning,  is  an  appointment  of  the 
mon^  for  a  particular  purpose  in  writing,  necessarily  supposing  death ;  and 
therefore  probate  not  necessary.    2  Ves.  120. 

III.  (Csi0nttial0  mttstiavp  to  itg  baliintp^ 

1.  It  must  be  given  during  the  last  iUness. 

Issue  directed  to  try  whether  there  was  donatio  mortis  causa^  because  it 
did  not  appear  to  have  been  in  the  last  illness.  Blountv.  Burrow,  1  Ves.  546. 

2.  Need  not  be  in  extremis. 

1  •  Gift  of  bank  notes  in  a  paper,  accompanied  with  declarations  (though 
not  in  extremis)  a  good  donatio  mortis  causa.  Hill  v.  Chapman,  2  B«  C.  C* 
612. 

2.  Gift  of  a  bond  by  delivering  the  same,  and  saying,  ''  There,  take  that 
and  keep  it,"  in  the  last  sickness  of  the  donor,  he  dying  two  days  after, 
held  to  be  a  donatio  causa  mortis^  and  donee  directed  to  be  at  liberty  to  use 
the  executor's  names  in  suing  on  the  bond,  he  indemnifying  them ;  and  the 
costs  of  the  suit  to  be  paid  out  of  the  testator's  estate.  Gardner  v.  Parker, 
3  Mad.  184. 

3.  Must  be  an  absolute  gift,  to  take  effect  immediately* 

An  absolute  gift,  to  take  effect  immediately,  cannot  be  considered  as  do* 
ndtio  mortis  causa  ;  therefore,  such  gift  of  a  common  check  on  a  banker 
payable  to  bearer,  and  of  a  promissory  note,  held  not  to  be  donatio  mortis 
causOf  or  an  appointment  or  disposition  in  nature  of  it ;  and  not  capable  of 
any  greater  effect  in  equity  dian  at  law ;  as  to  the  check,  the  bill  was  dis- 
missed without  prejudice  to  any  action ;  as  to  the  note,  it  being  doubted, 
whether  on  action  would  lie  against  the  executor  for  want  of  consideration, 
the  court  offered  to  retain  the  bill,  if  an  account  was  necessary.  Tate  v. 
Hilbert,2Ves.lll. 

4.  DeKvery. 

Mortis  causa  cannot  be  by  mere  parol ;  doubtful,  whether  it  may  be  by 
deed  or  writing.    2  Ves.  120* 

5.  In  the  case  of  bills  of  exchange,  notes,  and  cheques. 

1.  A  cheque  on  a  banker,  given  in  the  last  illness,  unless  offered  for  pay- 
riient  during  the  life,  not  a  good  donatio  mortis  causa.  Tate  v.  Hilbert,  4  d. 
Z.  C.  286.    Nor  a  promissorv  note  given  in  the  same  manner.    Ibid. 

2.  Where  a  banker's  check  is  given,  and  is  paid  away  for  valuable  consi- 
deration, or  to  a  creditor,  the  executor  is  liable ;  and  if  the  person,  to  whom 
it  is  given,  receives  it  before  the  banker  has  notice  of  the  death  of  the  drawer, 
it  cannot  be  recalled.    2  Ves.  118. 

6  DOWER. 
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DOWER. 
L  jQf  togat  atibttm  a  toitiotp  sij^all  be  ntHotoeti. 

1.  Estates  leased  before  marriage,  and  not  fidlen  in  during 

coverture. 

2.  Navigadon  shares. 

3.  An  estate  purchased  with  partnership  funds,  but  upon  an 

understanding. 

II.  £)f  toSat  fsixbitttfi  a  toitmto  sigan  not  be  ettiiotoeti* 

1.  Property  bequeathed  to  her. 

2.  An  equity  of  redemption. 

III.  asBfiat  0&aH  be  a  bar  of  botoer^ 

1.  General  doctrine  upon  the  subject 

2.  General  rule  as  to  the  form  of  instruments  barring  dower. 
S.  A  previous  s^e«nent,  notwithstanding  in  part  the  wife's 

property,  and  herself  an  mfant.  ^ 

4.  Implication  from  a  covenant  in  a  setdement. 

5.  A  claim  of  a  provision  made  in  lieu  of  dower  after  a  recovery 

in  a  writ  of  dower. 

6.  A  bequest  inconsistent  with  dower,  though  not  giveti  in  bar. 

7.  Conveyance  to  uses  to  be  appointed  by  A.,  and  m  de&ult,  to. 

A.  in  fee. 

IV.  MSat  0gaII  not  be  a  bat  of  botoer* 

1.  Assignment  for  value. 

2.  A  conveyance  reierrible,  not  to  a  power  paramount  the  ri^t 

to  dower,  but  aliunde* 

8.  A  term  created  for  the  benefit  of  the  inheritance. 

4.  A  term  attendant,, unless  assigned. 

5.  A  previous  settlement  precarious  and  uncertain. 

6.  Settlement  on  a  female  infant  upon  the  contingency  of  the 

husband  surviving  his  mother. 

7.  A  covenant  for  an  annuity,  neither  charged  upon  nor  issuing 

out  of  land. 

8.  A  bequest,  not  adding  in  bar  of  dower. 

V.  £)f  ti^  tortt  of  botoetf 

1.  When  the  appropriate  course ;  when  not. 

2.  Now  almost  obsolete. 

VI.  3lun0bt(tton  of  courts  of  ttiuitit  in  relation  to  botuer^ 

1.  A  bill  lies  for  an  assignment  of  dower. 

2.  No  limitation  in  equity  to  arrears  of  dower. 

VII.  £>f  tge  mobe  of  ad^ismns  botoer« 

By  the  master. 


I.  »t 
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I.  (3f  togat  mbjttt»  a  tottoto  0San  br  mtiotoetif 

1.  Estates  leased  before  marriagey  and  not  &Ilen  in  during  coverture. 

A.  seized  in  fee  of  estates  let  at  the  time  of  his  marriage  upon  leases  for 
lives,  which  do  not  expire  during  the  coverture :  his  wife  was  entitled  to 
dower.    D'Arcy  v.  Blake,  2  Sch,  &  Lef.  387. 

2.  Navigation  shares. 

The  shares  in  the  navigation  of  the  river  Avon,  under  the  statute  10th 
Anne,  are  real  estate,  and  subject  to  dower.  Buckeridge  v.  Ingram, 
2  Ves.  «52. 

S.  An  estate  purchased  with  partnership  funds,  but  upon  an  under- 
standing. 

Dower  established  against  assignees  under  a  joint  commission  of  bankruptcy 
upon  the  estates  purchased  with  the  partnership  fund,  but  conveyed  to  one 
partner  under  a  specific  agreement,  that  the  estates  should  be  liis,  and  he 
should  be  debtor  for  the  money.    Smith  v.  Smith,  5  Ves.  189. 

11.  £)f  t»8at  0ubject0  a  totimto  jsBall  not  be  entiotoed^ 

1.  Property  b^ueathed  to  her. 

A.  seised  in  fee,  devises  his  house  and  demesne  to  his  wife  for  her  life, 
at  a  rent  below  the  actual  value;  she  keeping  the  same  in  repair,  and 
not  aliening,  except  to  the  persons  in  remainder :  A.  devises  th6  residue  of 
his  estate,  together  with  the  remainder  after  the  death  of  his  wife,  to  B.  in 
fee.  The  wife  electing  to  take  the  house  and  demesne  under  the  will,  can- 
not have  dower  thereout :  but  is  entitled  to  dower  out  of  the  residue  of  the 
estate.    Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  144. 

2.  An  equity  of  redemption. 

A  wife  shall  not  be  endowed  of  an  equity  of  redemption  on  a  mortgage  in 
fee.    Dixon  v.  Saville,  1  B.C.C.  326. 

IIL  mftat  9bM  be  a  bar  of  botoer. 

1.  General  doctrine  upon  the  subject. 

In  what  cases  a  woman  shall  be  barred  of  dower.  Estcourt  v.  Estcourt, 
1  Cox,  20. 

2.  General  rule  as  to  the  form  of  instruments  barring  dower. 

1.  As  the  right  of  dower  is  in  itself  a  clear  legal  right,  an  intent  to  exclude 
that  right  must  be  demonstrated  either  by  express  words,  or  by  clear  and 
manifest  implication.    2  Sch.  &  Lef.  452. 

2.  In  order  to  exclude  such  right,  the  instrument  must  contain  some  pro- 
vision inconsistent  with  the  assertion  of  the  right  to  demand  dower.  2  Sch. 
&  Lef.  45S. 

8.  A  previous  settlement,  notwithstanding  in  part  the  wife's  property, 

•  and  herself  an  infant. 

Dower  barred  by  settlement  previous  to  marriage,  but  during  the  infancy 
of  the  wife,  of  stock  and  leasehold  property,  partly  the  husband's,  partly  the 
wife's.     Chitty  v.  Chitty,  S  Ves.  545. 

4.  Implication  from  a  covenant  in  a  settlement 

Implied  bar  of  dower  by  a  provision  under  a  covenant  in  the  marriage 
settlement.    10  Ves.  20. 

5.  A 


t 
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5.  A  claim  of  a  provision  made  in  lieu  of  dower,  after  a  recovery  in  a 

'  writ  of  dower. 

At  law,  if  a  recovery  be  had  in  a  writ  of  dower,  and  the  wife  clium  a  pro- 
vision made  in  lieu  of  dower,  she  shall  be  barred.  Birmingham  v.  Kirwan, 
2  Sch.  &  Lef.  451. 

6.  A  bequest  inconsistent  with  dower,  though  not  ^veU  in  bar. 
1.  Devise  of  a  rent  charge  is  not  a  bar  of  dower,  unless  so  expressed,  or 
the  estate  so  small  as  to  shew  it  must  have  been  so  intended.    Pearson  v. 
Pearson,  lB.C.C.292. 

2«  But  where  the  gift  is  inconsisient  with  dower,  it  shall  be  a  satisfaction 
for  it.    VUla  Real  v.  Lord  Galway,  1  B.C.C.  292.  n. 

7.  Conveyance  to  uses  to  be  appointed  by  A.,  and  in  default,  to  A.  in  fee. 
Conveyance  to  such  uses  as  A.  shall  appoint;  and  for  default  of  appoint- 
ment, to  him  in  fee,  a  mode  used  to  prevent  dower.     10  Ves.  263. 

IV.  m^^Mr  0gaU  not  be  a  &ar  of  Dotoer. 

1.  Assignment  for  value. 

Plea  of  purchase  for  valuable  consideration  is  not  good  to  a  bill  for  dower. 
Williams  v.  Lambe.    3  B.  C.  C  264*. 

2.  A  conveyance  referrible  not  to  a  power,  paramount  the  right  to 

dower,  but  aliunde. 

Husband  having  a  power  of  appointment,  paramount  the  right  of  dower, 
in  default  thereof  to  nimself  for  life,  remainder  to  his  right  heirs,  if  the 
power  could  have  effect,  yet  a  purchaser  talking  by  a  conveyance  adapted  to 
pass  the  interest  in  the  estate,  as  a  limitation  of  the  fee,  was  held  to  take 
ui  that  way,  not  by  way  of  appointment^  and  therefore  subject  to  dower, 
MaundreH  v.  Maundrell,  7  Ves.  567. 

S.  A  term  created  for  the  benefit  of  the  inheritance. 

At  law  all  terms  are  considered  as  terms  in  gross ;  and  therefore  without 
regard  to  the  purpose  prevent  a  dowress  from  any  legal  benefit  from  reco- 
very in  dower ;  for  she  recovers  with  stay  of  execution  during  the  term. 
But  equity  regards  the  purpose  for  which  the  term  is  created  and  subsists ; 
and  if  only  for  the  benefit  of  the  owner  of  the  inheritance,  it  is  considered 
part  of  the  inheritance :  not  absolutely  merged,  but  so  attendant  as  to  ac- 
company it  and  every  right  and  interest  growing  out  of  it  by  operation 
of  law  or  agreement.  Not  to  be  used  therefore  a^pinst  the  owner  of  the 
Whole  or  any  part  of  the  inheritance :  every  description  of  ownership  having, 
a  use  in  the  term  commensurate  with  the  interest  in  the  inheritance.  When 
dower  arises  therefore,  the  term  in  a  proportion  is  as  much  attendant  upon 
that  interest  as  during  the  husband's  life  upon  the  inheritance ;  and  protects 
it  against  either  heir  or  purchaser.    7  Ves.  577* 

4.  A  term  attendant,  unless  assigned. 

1.  A  purchaser  cannot  protect  himself  against  a  claim  of  dower  by  a  term 
attendant  upon  the  inheritance,  unless  he  has  procured  an  assignment. 
Maundrell  v.  Maundrell,  7  Ves.  567. 

2.  Upon  a  re-hearing,  the  lord  chancellor  affirmed  the  order,  upon  the 

Soint,  that  a  purchaser,  to  avail  himself  of  an  outstanding  term  against 
ower,  must  have  procured  an  assignment,  or  at  least  a  declaration  of  trust; 
or  have  got  possession  of  the  deed,  creating  the  term.  Upon  the  other 
question,  though  appearing  not  to  be  raised  by  the  case,  the  lord  chancellor 
expressed  a  clear  opinion,  that  a  general  power  of  appointment  over  the 

whole 
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whole  estate  may  subsist  ia  the  same  person  who  has  the  fee  simple.    Maun- 
drell  V.  Maundrell,  10  Yes.  246. 

5.  A  previous  settlement  precarious  and  uncertain. 

A  provision  previous  to  the  marriage  of  a  female  infant  in  bar  of  dower, 
thirds,  and  all  claim  upon  the  personal  estate  of  the  husband,  if  precarious 
and  uncertain,  as,  that  the  personal  estate  shall  go  according  to  the  custom 
of  London,  does  not  bar  her.     Smith  v.  Smith,  5  Yes.  189. 

6.  Settlement  on  a  female  infant  upon  the  contingency  of  the  husband 

surviving  his  mother. 

A  settlement  made  upon  a  female  infant,  by  which  an  estate  was  settled 
on  the  husband's  mother  for  life,  remainder  to  the  husband  for  life,. with 
remainder  over,  in  bar  of  dower,  shall  not  bind  the  wife,  in  reeard  the  mother 
might  (as  she  did)  survive  the  husband,  she  mav  therefore  elect  to  take  the 
provision,  or  her  dower  and  free-bench.  Camithers  v.  Carruthers,  4  B.  C.  C. 
500. 

7.  A  covenant  for  an  annuity,  neither  charged  upon  nor  issuing  out 

of  land. 

A  covenant  bv  the  husband  that  his  heirs,  executors,  or  administrators, 
shall  pay  the  vnte  an  annuity  for  her  life  in  full  for  her  jointure,  and  in  bar 
of  dower,  without  expressing  that  it  shall  be  charged  on  any  particular  lands, 
or  be  secured  out  of  lands  generallvy  is  not  a  good  equitable  jointure  within 
St.  27  H.  8.    Drury  v.  Drury,  2  Eden,  99. 

8.  A  bequest,  not  adding  in  bar  of  dower. 

1.  A' devise  or  bequest  by  the  testator  to  his  widow,  unless  he  say  it  is  to 
be  in  bar  of  dower,  doth  not  bar  her  dower.    Brown  v.  Parry,  Dick.  685. 

2.  A  woman  mil  not  be  barred  of  her  dower  by  a  provision  made  by  will, 
unless  there  be  a,  clear  indication  of  the  testator's  intention,  or  unless  some 
other  part  of  the  disposition  of  his  property  would  be  defeated  by  the 
widow's  taking  both.  The  testator  having  ffiven  all  his  real  and  personal 
estate  on  trust,  in  the  first  place,  to  pay  such  provision  to  the  wife,  is  not  of 
itself  a  suflicient  indication  of  such  intention.    Thompson  v.  Nelson,  1  Cox, 

447. 

S.  Testator  charged  his  estate  with  an  annuity  for  his  wife ;  she  shall  not- 
withstanding have  her  dower. .  Forster  v.  Cooke,  3  B.  C.  C.  347. 

V.  £)f  tge  tottt  of  tiDtuer. 

I.  When  the  appropriate  course;  when  not 

Question,  whether  a  widow  is  entitled  to  arrears  of  dower  from  the  death 
of  her  husband,  or  only  from  her  claim,  cannot  be  decided  on  a  writ  of 
dower.    2  Ves.  128. 

2.  Now  almost  obsolete. 

Writs  of  dower  almost  out  of  use ;  they  c^  only  be  opposed  by  a  le^ 
bar ;  and  formerly  there  could  be  no  otiier ;  now  equitable  bars  are  in  daily 
practice.    2  Ves.  129. 

VI.  3|un0tiictton  of  num  of  eqittep  tti  ttlation  to  totuet. 

1.  A  bill  lies  for  an  assignment  of  dower. 

1.  Bill  to  have  dower  set  out  and  for  arrearages.  Wild  v.  WeUs,  Dick.  3* 

2.  Dower  decreed  to  be  assigned.    Meggot  v.  Meg^ot*  Ibid.  794. 

3.  Demurrer  to  a*  bill  for  dower,  overrule,  though  it  is  stated  no  inpedi-. 
ment  to  suing  at  law.    Mundy  v.  Mundy,  4  B.  C.  C.  294. 

4.  If  right  to  dower  is  controverted,  it  miist  be  made  out  at  law ;  if  not 

controverted^ 
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controTertedy  the  court  of  chancery  has  a  concurrent  jurisdiction ;  therefore, 
where  to  a  bill  for  dower  aikd  arrears,  since  the  death  of  the  husband,  the 
defendant  demurred,  and  by  answer  admitted  the  right,  and  stated  ao  offer 
to  assien  it,  and  an  offer  of  the  arrears  since  the  claim,  the  demurrer  was 
overruled.    Mundy  ▼•  Mundy,  2  Ves.  122. 

5.  Bill  filed  by  a  widow  against  the  heir  of  her  husband  for  dower ;  the 
bill  was  retained  for  a  year  to  try  her  title  at  law,  and  a  writ  of  dower 
brought';  before  issue  joined  the  heir  died;  the  widow  established  her  right 
i^nst  his  devisee:  Uie  widow  dying,  her  representative  filed  a  bill  of 
revivor  and  supplement  against  the  executor  and  devisee  of  the  heir,  for  a 
third  part  of  mesne  profits  during  the  life  of  the  widow,  which  was  decreed ; 
and  the  decree  affirmed  on  re-hearing.    Curtis  v.  Curtis,  2  B.  C.  C.  620. 

2.  No  limitation  in  equity  to  arrears  of  dower. 

Vide  9  Ves.  222. 

VII.  £>f  tge  motie  of  ndglgning  boitott* 

By  the  master. 

.    Dower  to  be  set  out  by  the  master,  and  the  dowries  to  be  let  into  posses- 
sion.   Goodenough  v.  Goodenough,  Dick.  795* 


EAST  INDIA  COMPANY. 
C&eir  rrlarite  Mtuatioxu 

1.  East  India  Company  have  neither  an  independent  nor  delegate'd  sove- 
reignty ;  but  aretnere  subjects.    1  Yes.  390. 

2.  vide  in  tit.  Chancery. 


EJECTMENT. 

I.  jSDf  tftt  action  of  eiectmettt  in  qtmtaU 

The  legal  title  must  prevail. 

II.  £>f  tU  action  of  tfectment  bettdtrn  lantilorti  anti  ttnant^ 

1    Of  relief  from  a  forfeiture  by  n<Mi-payment  of  rent 
2.  Of  relief  firom  a  forfeiture -by  non-repaiv. 

III.  jSDf  tge  action  for  mrstne  profitsi^ 

Whether  consequent  only  on  a  judgment  in  ejectment. 


0 

I.  £)f  tge  action  of  eftctment  in  qtmtaU 

The  l^al  title  must  prevail. 

The  legal  title  must  prevail  in  ejectment  against  an  equitable  title ;  and  it 
is  not  competent  to  a  court  of  law  to  decide  upon  the  distinction  between  a 
clear  equity  and  a  doubtful  equity.  Lord  Massey  v.  Touchstone,  1  Sch.  & 
Lef.  67. 

II.  S>ttif  action  of  ejectment  Iiettomi  (antilorli  anii  tenann 

1*  Of  relief  from  a  forfeiture  by  non-payment  of  rent 

1.  Afler  judgment  and  execution  in  ejectment  for  non-paynfent  of  rent,  a 
bill  dots  not  lie  at  (he  suit  of  the  tenant,  for  an  account  and  to  be  restored 

to 
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to  the  possession,  on  payment  of  what  shall  appear  due  without  bringing  the 
rent  and  costs  into  court;  if  the  question  appears  to  be  merely  whether  so 
much  rent  was  due,  and  not  to  be  of  too  complicated  a  nature  to  be  tried  at 
law.  The  account  sought  in  this  case  consisting  only  of  three  disputed 
items,  admitted  to  hare  been  paid,  if  at  all,  on  account  of  rent,  and  beii^ 
such  as  a  jury  might  easily  have  investigated,  the  bill  was  dismissed  with 
costs.    O'Mahony  v«  Dickson,  2  Sch.  &  Lef.  400. 

2.  It  would  have  been  otherwise,  semble,  if  there  had  been  a  ground  of 
defence  which  could  not  be  set  up  in  the  qectment,  but  which  it  was  uncon- 
scionable in  the  landlord  not  to  admit ;  or  if  the  account  had  been  so  complex 
that  it  could  not  properly  have  been  taken  at  law.    Ibid. 

2.  Of  relief  from  a  forfeiture  by  non-repair. 

As  to  relief  against  an  ejectment  by  a  landlord  for  breach  <^  a  covenant  to 
repair.    Hill  v.  Barclay,  16  Ves.  402. 

III.  £)f  tffi  action  for  mmne  profitsi^ 

Whether  consequent  only  on  a  judgment  in  ejectment. 

Whether  action  for  mesne  profits  can  be  maintained  before  judgment  in 
ejectment,  guare,    6  Ves.  91. 


ELECTION. 

I.  dDenrral  tult&^ 

1.  Relative  to  the  subjects  to  which  the  doctrine  is  applicable. 

2.  Grounds  of  the  doctrine  of  election. 

3.  Knowledge  or  notice  of  the  situation  of  things,  how  far  re- 

quisite. 

4.  Election  and  condition  distinguished. 
5a  In  the  case  of  contracts. 

6.  In  the  case  of  creditors. 
,  7.  In  the  case  of  dower. 

8.  In  the  case  of  the  heir. 

9.  In  the  case  of  wills. 

10.  Difference  in  principle  with  respect  to  wills  and  settlements. 
Ih  Whether  the  parent's  election  binds  the  child.  ^ 

II.  dDift — jimlemmt  —  jdintint  —  {lottton  —  dotDer. 

1.  Construction. 

2.  Double  jointure  by  settlem^t  and  will. 

3.  Dower  and  bequest 

4.  Dower,  and  provision  in  bar  of.  ' 

5.  The  leaning  is  against  double  portions. 

6.  Double  portions  by  settlements  on  a  first  and  a  second  mar- 

riage. 

7.  Double  portions  by  settlement  and  will. 

8.  Double  portions  by  will,  and  descent  of  mothers  estate  con- 

tracted to  be  sold. 

9.  Double  legacies  by  different  testators. 

10.  Bequest,  and  title  paramount  as  heir,  or  otherwise. 

11.  Bequest  to  a  feme's  separate  use,  and  title  paramount  to  the 

same  estate. 

12.  Bequest 
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12«  Beqaest  of  an  annuity  to  the  wife,  having  a  dum  for  a  mort-^ 

gage  debt. 
IS.  Bequest  of  property  not  one's  own,  giving  the  owner  an 

equivalent 

III.  lUelattbeto  crrtiitotns. 

1.  Of  the  right  of  election  where  part  only  of  the  relief  sought 

can  be  obtained  at  law. 

2.  Of  a  special  election  of  legal  proceedings  for  part,  and  equit- 

able for  the  residue. 
S.  Of  discharging  a  creditor's  election  to  sue  at  law. 

4.  Of  electing  between  proceedings  here  and  abroad. 

5.  Of  electing  between  inconsistent  demands. 

6.  How  far  me  coming  in  under  a  decree,  and  praying  a  com- 

mission to  prove,  i^  considered  an  election. 

IV.  SDotorr^ 

Vide  stqfra^  II. 

V.  l$tiu 

Vide  supra,  11. 

VI.  legatee. 

Vide  suprOf  II. 

VII.  Itlelartfie  to  tge  con&itiottiS  upon  togicg  an  tltttimx  pto-^ 

Under  a  settiement  with  two  beneficial  interests. 

VIIL  00  to  tojiat  0gaU  be  accounteti  an  elettion,  togat  itot^ 

1.  Knowledge  or  notice  how  &r  essential. 

2.  Taking  possesion. 

3.  Possession  taken  by  husband. 

4.  Accepting  payment 

5.  Accepting  interest  of  legacy. 

6.  Neglecting  to  satisfy  incumbrances. 

7.  Partial  accession  by  an  infant  at  full  age. 

8.  In  the  case  of  different  interest  by  settiement  and  by  will. 

9.  Under  an  option  contained  in  a  settiement 

IX.  £>f  pregumtng  an  election^ 

1.  In  general. 

2..  In  case  of  lunacy. 


L  (Btmtal  rulejs^ 

1.  Relative  to  the  subjects  to  which  the  doctrine  is  applicable. 

1.  The  doctrine  of  election  applies  to  a  deed  as  well  as  a  will.  Bigland 
V.  Huddlestone.    3  B.  C.  C.  285.  n. 

2.  The  doctrine  of  election  applies  to  deeds  as  well  as  wills.  Moore  v. 
Butier,  2  Sch.  &  Lef.  249,  266.    Vide  Green  v.  Green,  2  Mer.  86^. 

3.  The  rule  of  election  is  equally  i^plicable  to  every  species  of  instru- 
ment, whether  deed  or  will ;  and  is  a  rule  of  law  as  well  as  of  equity. 
2  Sch.  &  Lef,  450.    Vide  Green  v.  Green,  2  Mer.  86. 

4.  Election 
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'  4.  Election  applies  to  interests  of  married  women/  intnests  immediate, 
remote,  contingent,  of  value,   or  not  of  value,  real  or  personal.     2  Yes. 
697. 
5-  The  rule  of  flection  applies  to  dower.    2  Sch.  &  Lef.  450. 

6.  Instances  of  the  rule,  that  a  person  having  a  double  fund,  shall  not  by 
his  option  disappoint  another,  who  nas  only  one.    8  Yes.  S88.  Sd5. 

7.  The  doctnne  of  election  applies  to  a  copyhold.  FVank  v.  Standish. 
1  B.  C*  C.  588.  n. 

8.  The  doctrine  of  election  applied  to  copyhold  estate,  not  surrendered 
to  the  use  of  the  will.    15  Yes.  S9S. 

9.  The  point,  that  the  doctrine  of  election  reaches  the  customary  heir, 
claiming  a  copyhold  estate  for  want  of  a  surrender,  admitted  at  the  bar. 
Blunt  V.  Clitherow,  10  Yes.  589. 

10.  |Ieir  at  law  of  heritable  property  in  Scotland,  being  a  legatee  of  per- 
sonal property  in  England,  put  to  election.  Brodie  v.  Barry,  2  Yes.  &  Beam. 
127.         ^  , 

11.  Beins  a  married  woman,  the  interest  of  her  husband  by  his  marital 
right  not  arocted.    Brodie  v.  Barry,  2  Yes.  &  Beam.  127. 

12.  The  only  instances  of  limiting  the  principle  of  election  are  an  attempt 
to  devise  by  a  will  not  duly  executed :  secondly,  an  attempt  to  devise  by  an 
infant.     IS  Yes.  223. 

13.  Parties  taking  under  a  will,  executing  a  power  of  apporatment,  dis- 
pute part  of  it ;  ther6  being  no  fund  but  that  to  be  ^appointed,  it  is  not  a 
case  of  election.    Bristow  v.  Warde,  2  Yes.  336. 

14.  The  doctrine  of  election  not  applicable  against  creditors,  taking  the 
benefit  of  a  devise  for  debts,  and  also  inforcing  their  legal  right  against  other 
funds  disposed  of  by  the  will.    Kidney  v.  Coussmaker,  12  Yes.  136. 

15.  A.  tenant  in  tail,  with  power  to  lease,  remainder  to  B.f  wife  of  C,  in 
tail,  conceiving  himself  to  have  obtained  the  fee  under  a  void  execution 
of  a  power,  made  leases  exceeding. his  power ;  reciting,  that  he  was  seised 
of  the  freehold  and  inheritance,  and  covenanting  for  auiet  enjoyment 
asunst  any  act  or  default  of  himself  or  those  claiming  unaer  him :  A.  de- 
vised the  said  estates  and  others  to  B.  for  life ;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  her  first  and  other  sons  in  tail 
male ;  remainder  to  her  daughter  and  her  first  and  other  sons,  and  to  D. 
and  his  first  and  other  sons,  successively  in  the  same  manner ;  and  gave  to  B. 
and  C.  other  benefits  by  his  will ;  and  gave  the  residue  to  D ;  who  filed  a 
bill  to  have  the  will  established ;  6.  elected  to  take  her  estate  tail  in  oppo- 
sition to  the  will ;  which  the  master  reported  to  be  for  her  benefit :  after  ner 
death  C.  who  had  taken  under  the  will,  claimed  as  tenant  bv  the  curtesy, 
and  brought  ejectments  against  the  lessees :  some  of  whom  had  expended 
considerable  sums  upon  their  tenements :  upon  bills  by  D.  and  the  lessees, 
the  lord  chancellor  was  of  opinion  as  to  the  form  of  D/s  bill,  there  was  great 
weight  in  the  objection,  that  the  whole  was  arranged  in  the  former  cause ; 
and  if  there  was  any  omission  in  the  decree,  that  was  not  the  subject  of  an 
original  bill :  as  to  Uie  merits,  that  though  the  assets  of  A.  would  be  liable 
to  Uie  lessees  upon  eviction,  the  benefit  of  putting  a  party  to  election  does 
not  extend  to  a  residuary  legatee ;  and  that  neither  D.  os  a  disappointed 
devisee,  nor  a  fortiori  the  lessees,  could  raise  that  eauity  against  C.  nolding 
as  tenant  by  the  curtesy,  under  the  election  that  B«  had  made,  to  take  her 
estate  tail  aeainst  the  will  of  A.  The  bill  of  D.  therefore  was  dismissed ; 
and  that  of  tne  lessees  retained,  in  order  that,  when  they  should  have  as- 
certained their  damages,  they  might  have  satisfaction  from  the  assets  of 
A.:  part  of  which  had  been  received  under  his  will  by  C.  Earl  of  Dar- 
lington V.  Pultenev*    Lady  Cavan  v»  Pulteney,  3  Yes.  384. 

'  16.  Devise  by  t(e  general  terms,  **  all  the  rest,  residue,  and  remainder  of 
my  real  and  personal  estate,  of  what  nature  or  kind  soever,"  to  nephews  and 
nieces,  not  being  for  creditors,  wife,  or  children,  is  not  sufficient  to  raise  a 

case 
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case  of  election,  or  for  supplying  the  wwt  of  surrender  of  oot>y)iold  lindy 
contiguous  and  intermixed  with  freehold^  agatnst  the  heir.  Judd  v.  Pratt, 
15  Ves.  390. 

2.  Grounds  of  the  doctrine  of  election. 

1.  Election  never  but  upon  presumed  intent.    1  Yes.  557. 

2.  The  ground  of  the  doctrine  of  election  is»  that  no  person  puts  himself 
in  a  capacity  to  take  under  an  instrument,  without  performing  the  condi- 
tions of  ity  expressed  or  implied.    2  Sch.  ft  Lef.  267.. 

S.  The  foundation  of  the  rule  of  election  is,  that  a  person  cannot  accept' 
and  refect  the  same  instrument.    Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  449. 

4.  Party  dainung  under  an  instrument  must  claim  under  the  whole. 
12  Ves.  696. 

5.  A  person  shall  not  claim  an  interest  und^  an  instnmient,  without  giving 
full  effect  to  it,  as  far  as  he  can,  renouncing  any  right  or  property,  whicu 
would  defeat  the  disposition.  The  ground  is  the  implied  condition,  upon 
intention ;  though  from  mistake.     13  Ves.  220. 

6*  GroQiid  ofelecdoo  against  the  heir,  not  only  an  implied  condition,  that 
he  shall  confirm  the  whole  will,  but  also  the  intention,  that  in  case  the  con- 
dition shall  not  be  complied  vdth,  to  give  the  disappointed  devisees  out  of 
the  estates,  over  which  the  devisor  had  power,  a  benefitcorrespondent  with 
that  of  whidi  they  are  deprived  by  such  non-compliance.  Construction 
accordingly:  viz.  to  the  heir  absolutely,  confirming  the  will;  if  not  in  trust 
for  the  disappointed  devisees,  as  to  so  much  of  the  estate  given  to  him,  as 
shall  be  equal  in  value  to  the  estates,  intended  for  them.  2  Ves.  &  Beam. 
190. 

7*  Principle  of  election;  giving  a  right,  not  to  the  thing  itself,  but  to 
compensation  out  of  something  else.    18  Ves.  jun.  49. 

S«  Knowledge  of  notice  of  the  situation  of  things,  how  far  requisite. 

I,  No  person  bound  to  elect  without  a  clear  knowledge  of  the  funds. 
2  Ves.  371. ;  Chahnem  v.  Storil,'2  V.  ^  B.  222. 

2«  Widow  not  bound  by  election  made  under  a  mistaken  inq[>ression  of 
the  extent  of  the  claim  against  her.    Kidney  v.  Goussmaker.    12  Ves.  136* 

4.  Election  and  condition  distinguished. 

1.  The  equity  to  compel  election,  distinguished  from  an  express  condition. 
2  Ves.  560. 

2.  As  to  the  reason  of  the  distinction  between  conditions  implied  and 
expressed,  with  reference  to  election,*  as  applied  to  freehold  and  copyhold 
estate,  against  the  heir,  qtuere.    2  Ves.  &  Beam.  130. 

5.  In  the  case  of  contracts* 

The  principle  upon  which  a  person  is  put  to  his  election,  under  a  contract, 
is,  that  if  he  will  not  give  the  price  intended,  he  shall  not  have  the  thing 
contracted  for.    Green  v.  Green,  2  Mer.  94. 

6.  In  the  case  of  creditors. 

Principle,  that  a  creditor  havine  two  funds  shall  take  to  that,  which,  pay- 
ing him,  will  leave  another  fund  lor  another  creditor.    8  Ves.  391. 

7.  In  the  case  of  dower. 

1.  A  widow  oannot  be  put  to  election,  to  take  under  the  will  of  her  hns« 
band  or  her  dower,  except  by  express  declaration  or  necessary  inference, 
irom  the  inconsistency  of  her  claim  with  the  dispositions  of  tiie  wilL  French 
▼.  DavieSf  2  Ves.  572. 

2.  To  compel  a*  widow  to  elect  to  take  under  a  will  or  dower,  her  claim 
to  dower  must  be  inconsistent  with  the  will.    Strahan  v.  Sutton,  3  Ves.  249. 

3.  A  widow  not  put  to  election  between  her  dower  and  an  annuity  by  the 
Voi..Vffl.  Mm  wiU 
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will  of  her  husband.    For  the  claim  of  dower  imut  be  inconsistent  with  the 
will.    Crreatorex  v.  Carey,  6  Ves.  615. 

8,  In  the. case  of  the  heir. 

General  rule,  that,  to  put  an  heir  to  election,  the  intention  must  distinctly 
appear.  Whether  it  may  be  shown  from  circumstances  dehors^  quare, 
IS  Ves.  178. 

9.  In  the  case  of  wills. 

i.  Election  to  take  under  or  in  opposition  to  a  will,  can  only  be  compelled 
upon  something  in  the  will,  not  dehors.    Stratton  v.  Best,  1  Yes.  285. 

2.  Election  can  only  exist  where  a  person  has  a  decided  interest,  and 
something  is  left  him  by  will.     1  Ves.  561. 

S.  Parties  having  claim  under  and  against  a  will,  must  elect.  WoUen  ▼• 
Tanner,  5  Ves.  21^ 

4.  Election  decreed  between  two  claims  under  and  against  a  wilL  Blount 
V.  *Be8tland,  5  Ves.  515. 

5.  Election  where  one  legatee  insists  upon  something,  by  which  he  would 
deprive  another  legatee  under  the  same  will  of  the  benefit,  to  which  he 
would  be  entitled,  if  the  former  permitted  the  whole  will  to  operate* 
9  Ves.  5$^ 

6.  Devise  by  raising  a  case  of  election,  expressly  or  by  clear  amplicatton. 
48  Ves.  jun.  41. 

7^  A.  tenant  in  tail,  with  power  to  lease,  remainder  to  B.,  wife  of  C,  in  tail, 
conceiving  himself  to  have  obtained  the  fee,  under  a  void  execution  of  a 
power,  made  leases  exceeding  his  power,  reciting,  that  he  was  seised  of  the 
freehold  and  inheritance,  and  covenanting  for  quiet  enjoyment  against  any 
act  or  default  of  himself,  or  those  claiming  under  him :  A.  devised  the  said 
estates  and  others  to  B.  for  life;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  her  first  and  other  sons  m  tail  male ; 
remainder  to  her  daughter,  and  her  first  and  other  sons,  and  to  D.  and  his 
first  and  other  sons,  successively  in  the  same  manner ;  and  gave  to  B.  and 
C.  other  benefits  by  his  will,  and  gave  the  residue  to  D.,  who  filed  a  bill  to 
have  the  will  established ;  B.  elected  to  take  her  estate  tail  in  opposition  to 
the  will ;  which  the  master  reported  to  be  for  her  benefit;  after  her  death 
C,  who  had  taken  under  the  will,  claimed  as  tenant  by  the  courtesy,  and 
brought  ejectments  against  the  lessees,  some  of  whom  had  expend^  con- 
siderable sums  on  their  tenements ;  neither  the  -lessees  nor  D.  are  entitled 
to  stop  the  ejectments,  or  to  put  C.  to  his  election ;  but  an  injunction  was 

£  anted  on  their  undertaking  to  bring  on  their  causes  the  following  term, 
idy  Cavan  v.  Pulteney,  2  Ves.  544. 

10.  Difference  in  principle  with  respect  to  wills  and  settlem^its. 

Question,  as  to  election,    different,  where  it  arises  under  a  will«  and 
wliere  under  a  settlement.     Green  v.  Green,  2  Mer.  95. 

11.  Whether  tlie  parent's  election  binds  the  child, 

1.  Whether  the  infant  issue  of  tenant  in  tail  was  bound  by  the  election  of 
his  parent.    Quare,    Long  v.  Long,  5  Ves.  445. 

2.  Testator  made  a  provision  for  his  wife  ;  and  gave  a  sum  of  money  in 
trust  for  the  separate  use  of  a  daughter,  and  after  her  death  to  divide  the 
principal  equally  between  her  cliildren  and  their  issue  at  twenty-one ;  if  none 
such,  to  his  son ;  whom  he  made  residuary  legatee.  Then  after  similar,  but 
unequal,  provisions  for  his  other  children,  he  declared,  that  the  provision  in 
the  will  for  his  said  wife  and  their  said  children  was  in  satisfaction  of  all  right, 
claim,  &c.  which  she,  or  they,  or  any  or  either  of  them,  could  set  up,  &c. ;  or 
which  she  and  they  would  be  entitled  to  under  his  marriage  articles ;  and  if 
his  said  wife,  and  children,  or  either  of  them,  should  refuse,  &c.>  he  revoked  the 

*  l^acy 
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legacy  and  bequest  therein  contained  to  the  use  and  benefit  of  such  one  or 
more  of  them,  his  said  wife  and  children,  who  should  refuse  or  decline  to 
execute  such  release  or  discharge,  and  declared  the  same  void  as  to'  such 
one  or  more  of  them,  who  should  so  refuse,  as  though  he  had  died  intestate. 
A  diild  electing  to  take  under  the  articles  forfeits  the  life-interest ;  which 
falls  into  the  residue  ;  but  the  children  of  such  child  are  not  bound  by  the 
election ;  and  liberty  was  given  to  apply  on  the  death  of  the  parent.  Ward 
V.  Baugh,  4  Ves.  623. 

II.  Cift  —  f mlctnrm  —  lotnnite  —  {rorttcn  —  lotoec* 

1.  Construction. 

1.  By  settlement  of  1712,  a  hotise  called  D.,  part  of  the  manor  of  H.,  was 
settled  upon  the  settlor's  nephew  for  life,  remainder  to  the  first  and  other 
sons  in  tail,  with  divers  remainders  over.  By  indenture  in  1722,  the  bro* 
ther  of  the  settlor  settled  the  remainder  of  the  manor  upon  his  son' 
{nephew  of-  the  first  settlor)  for  life,  remainder  to  W.  his  first  son,  (then 
bom)  for  life ;  remainder  to  his  ( W.'s)  first  and  other  sons  in  tail  male ;  and 
a  term  was  created  by  this  deed  to  raise  4000^.  for  the  daughters  of  W. ; ' 
and  there  was  a  proviso  in  the  deed,  that  in  case  W.,  or  such  one  who  should 
come  into  possession  of  the  manor,  should  within  seven  years,  convey 
B.  to  the  same  uses  as  the  manor  was  limitedj  he  should  have  a  power 
of  msiking  a  jointure ;  but  if  he  should  refuse  or  neglect  so  to  do,  all  the 
uses  limited  of  the  manor,  subsequent  to  his  estate  for  life,  should  cease ; 
there  was  also  a  provision  by  which  W.  was  entitled  to  make  leases,  for  the 
benefit  of  his  daughters  or  younger  sons.  W.  F.,  the  grandson,  took  pos- 
session of  B.  and  aflerwards  of  Uie  manor,  and  lived  several  'years,  but  did 
not  settle  B.  to  the  uses  of  the  deed  of  1722,  but  suffered  a  recovery  of  it, 
and  disposed  of  itbjr  will ;  and  did  not  execute  the  power  of  jointuring,  but  - 
charged  tlie  term  with  400(V.  for  his  daughters,  and  executed'the  power  of 
leasing  for  their  benefit.  The  bill  was  to  have  B.  conveyed  to  the  uses  of 
the  deed  of  1722,  or  to  have  the  leases  declared  void,  and  the  execution  of 
the  power  bad ;  or  for  a  compensation  to  the  amount  of  the  charges  on  the 
manor  of  H.  His  honour  helu,  that  this  was  not  a  case  of  election ;  and  that» 
as  upon  neglect  of  settling  B.  to  the  same  uses,  only  the  estates  subsequent  to 
W.'s  estate  for  life  were  made  void,  and  the  powers  (though  subsequent  in 
die  order  of  the  deed)  were  annexed  to  the  estate  for  life,  the  execution 
thereof  ought  not  to  be  set  aside.  Freke  v.  Lord  Barrington,  3  B.  C. 
C.274. 

2.  By  settlement  on  the  marriaj^e  of  E.  G.  with  the  plaintiff,  estates  to 
which  £.  G.  was  entitled  as  tenant  in  tail  in  remainder,  are  expressed  to  be 
settled,  as  to  part,  to  the  use  of  £.  G.  for  life,  remainder  to  the  plaintiff  for 
life,  remainder  to  the  first  and  other  sons  of  the  marriage,  and  as  to  part,  to 
the  use  of  E.  6.  for  life,  remainder  to  the  first  and  other  sons,  &c.  imme- 
diately on  the  determination  of  his  Iife*estate.  Other  estates  to  which  the 
plaintiff  was  entitled  in  fee  simple,  are  by  the  same  settlement  conveyed  to 
similar  uses.  Upon  the  death  of  £.  G.,  tlie  defendant  ^his  only  son  and 
heir  at  law)  enters  on  the  estates  to  which  he  was  entitlea  as  tenant  in  tai 
under  the  settlement,  and  brings  ejectments  to  recover  possession  of  those  to 
which  his  father  was  entitled  as  tenant  in  tail  at  the  time  of  the  settlement,  and. 
into  which  the  plaintiff  had  entered  on  his  death,  as  tenant  for  life  under  the 
settlement,  as  not  having  been  duly  conveyed  to  the  uses  of  the  settlement 
An-  injunction  was  granted  on  the  ground  of  election,  to  restrain  the  de- 
fendant from  proce^ng  in  these  ejectments.     Green  y.  Green,  2  Mer.  86. 

2.  Double  jointure  by  settlement  anil  will. 

1.  When  A.  by  deed  conveys  property  to  his  wife,  and  then  by  will  devise 
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the  aame»  with  other  property  to  her,  the  wife  must  elect.  Stratford  v.  Powell, 
I  Ball&Beatty,  1. 

2.  The  taking  poHenioo  aloDe,  in  iffoorance  of  the  rights  devised,  is  not 
sufficient  evidence  of  an  Section.    Ibi£ 

8*  But  when  such  devisee  takes  defence  to  an  ejectment,  brought  for  the 
•devised  estates,  and  there  is  a  continuance  in  possession  for  a  year,  and  a 
declaration  of  an  intention  to  abide  by  the  will ;  this  is  sufficient  to  prove  an 
election  made.    Ibid. 

4.  Testator  gives  a  marriage-bond  to  leave  SOOCtf.  to  the  wife  and  children, 
but  if  no  childjreny  to  the  wife :  by  will  he  gives  her  a  life-estate  in  the  whole 
property :  she  shall  not  be  put  to  an  election,  but  take  both.  Forsyth  v. 
Grant,  S  B.  C  C.  242. 

5.  The  wife  being  entitled  to  an  estate  under  the  marriage  settlement,  the 
liusband,  by  will,  ^e  her  an  interest  in  another  estate  and  all  his  personalty, 
in  lieu  of  her  claims :  the  will  was  not  duly  executed  to  pass  real  estate ;  she 
must  eleot -between  the  personal  estate  and  her  dower ;  but  is  entitled  to  de- 
lay her  'election  until  the  account  of  the  personal  estate  is  taken.  .  Newman 
V*  Newman,  1  B.  C.  C.  186. 

S.  Dower  and  bequest 

iL  Devise  of  an  annui^  to  testator's  wife  during  her  widowhood,  chaiged 
on  his  real  estate.  Heldf,  that  she  must*elect  to  take,  either  under  the  will, 
or  her  dower.    Arnold  v.  Kempstead,  2  Eden,  296. ;  Amb.  466. 

2.  Testator  gave  his  wife  an  annuity  (charged  on  the  estate  of  which  she 
was  dowable) ;  she  must  elect  between  that  and  her  dower.  Accepting  the 
payment  for  three  years  is  not  an  election.    Wake  v.  Wake,  S  B.  C.  C.  255. 

9.  Widow  put  to  election  to  take  under  the  will  of  her  husband,  or  dower, 
notwithstanding  great  disproportion.  Receipt  of  a  legacy  and  annuity  under 
the  will  for  three  years,  did  not  prevent  her  right  of  election,  being  presumed 
not  to  have  acted  with  full  knowledge,  which  would  bind  her.  Wake  v. 
Wake,  1  Ves.  SSS. 

4.  Widow  held  not  to  be  put*to  her  election  by  a  devise  to  her  for  life  of 
a  mansion-house  and  fifty  acres  held  widi  it,  being  part  of  the  same  estate 
out  of  which  she  claimed  dower.  Lord  Dorchester  v.  Earl  of  Effin^bam, 
Cooper,  S19. 

5.  Widow  pM  to  election  between  dower  and  interests  under  a  will ;  to 
be  first  ascertained.    Chalmers  v.  Storii,  2  Ves.  ft'Beam.  222. 

4.  Dower,  and  provision  in  bar  of. 

Devisee  dies  in  the  life  of  the  devisor,  and  the  estate  descends :  the  de- 
visor's widow  bemg  entitled  by  the  will  to  a  provision  in  bar  of  dower  must 
elect.    3  Ves.  dS7. 

5.  The  leaning  is  against  double  pordons. 

Vide  1  Ves* 435. ;  5  Ves.  381.;  1  B.  &  B.  276. 

6b  Doable  portions  by  settlements  on  a  first  and  aeoond  marriage. 

Vide  1  B.  ft  B.  265. 

7.  Double  portions  by  settlement  and  wilL 

1.  A*  upon  his  second  marrtaoe,  settles  land  to  raise  500tf*  for  the  children 
of  themarriage#  Having  four  diildren  by  that  marriage,  he,  by  his  will,  in 
which  he  takes  no  notice  of  the  setUemeot,  gives  1000/.  to  each  of  them  «« 
kit  am4  her  portion*  Held,  that  they  were  not  entitled  to  portiooa  uoder  both 
ioetruments ;  and  that  as  they  had  accepted  the  provision  by  the  will,  thsj 
were  bound  by  such  acceptance^    Byde  v.  Byde,  2  Eden,  19- ;  1  Cox,  44* . 

2.  Where  a  certain  sum  is  settled  by  marriager  articles  upon  the  only  child  of 
the  marriage,  tlie  father  afterwards  by  will  gives  her  alt  his  real  estates  for  life, 
with  remamderto  her  children :  and  orders  bis  personalty  to  be  laid  out  in  lands 
io  the  same  uses ;  also  copyholds  (of  which  he  had  only  the  equity  of  redemp- 
tion) 
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tkm)  are  uoMifreiidered :  she  musl  ded  betireeii  the  devise*  under  the  will, 
Ac<  the  mm  whick  she  cbuins  under  the  BettleBient.  MacDttiaia  v.  Joaea. 
1  B.  C,  C.  4Ah 

.  3.  By  diarriegie  settlement  1500k  was  to  be  laid  out  to  the  use  of  the  wife 
fiar  Kfey  with  remainder  in  case  she  should  sunrive,  Uk  her;  «id  if  the  husband 
should  surme,  to  such  use»as  she  should  apj^nt ;  and  in  default,  to  such 
persona  as  would  take  under  the  statute  of  distrR)tttion :  she  died  without 
appeinCHienly  leaving  a  daughter :  the  fether  gave  the  daughter  an  estate  kt 
fee^  in  perfernauice  of  the  covenant:  this  is  a  ease  of  election;  but  the 
daughter  electing  to  take  under  the  will,  takes  the  personalty^  as  next  of  kin*. 
Hoare  v.  Barnes,  3  B.  C  C.  316*  The  int  point  held  sonlra.  lerater  v. 
Cooke,  3  B.  C.  a  347. 

4.  A.  by  marrriage  settleoMnt,  provides  an  annaity  for  the  eklest  sen  of  the 
arriag^:  he  afterwards^  by  will,  givea  to  the  eldest  son  a  real  estate  for  1Mb, 

with  femainders  over  i  the  eldest  son  must  elect  between  this  pioviaioQ.aiid 
the  annuity.    Blake  v.Bunbur^,  4B.C»€.91*. 

5*  Under  a  settlement  the  sister  of  a  tenant  in  tail  wts  entitled  to  an  estate 
for  lifo  (subjeet  to  Us  estate  tail)  taking  also  an  interest  under  the  brother's 
will,  who  had  treated  the  settled  estate  ashis  own;  she-nmstdeot,  Findi  v. 
Fmeb,  4  B*  G.  C.  38. 

6.  JL  agrees  to  assign  land  to  her  son,  he  pi^iag  a  portion  t£90fOOOL  to  his 
sister }  ^llre  afterwards  by  will,  gms  hissister  a  portion  of  9d,000k  The 
sister  shall  take  but  one  suns  of  90,00tf  .    Fitach  v.  Finch,  4  B.  C.  C.  38» 

7-  Wife  entitled  under  bond  by  the  husband,  upon  the  marriaffe,  to  a  sum 
payable  three  months  lifter  his  death  for  1^  for  fifo,  then  for  tne  children ; 
if  none,  for  her  absolutelv ;  1^  will  he  gave  all  real  and  personal  he  then  had, 
ev  niriit  die  possessed  off  upon  trust  to  f»iy  her  the  rents^md  interest  Aht  life ; 
then  Ute  whole  equally  to  the  children ;  if  none,  over ;  and  revoked  aU  fofmer 
settlenoents  and  wills.  There  were  no  children.  Widow,  entitled  to  both. 
Fofsighi  V.Grant.    lVes.298. 

8*  Tenant  in  tail  of  a  rent  charge  under  settlement,  being  alsordovise^  in 
strict  settlement  of  the  estate  charged  with  it,  put  to  election.  Blake  v.  Bun-^ 
bury,  1  Yes.  5l4t* 

9.  Testator  appoints  to  grandchildren,  under  a  power  ta  appoint  to  chil- 
dren, afund  to  go  in  default  of  appointment  equally ;  the  appoiotment  being  bad,, 
the  oUMren  having  legacies,  must  elect.    Whistler  v.  Webster,  9  Ves.  367* 

10.  In  a  case  IxSb  of  election  and  satisfaction  by  the  will  of  a  parent  as  to- 
two  subjects  of  claipci  by  his  younger  chMdren  under  a  settlement^  a  case  of 
election  was  raised  aa  to  a  third  subject,  stock  vested  in  trustees*  upon  the 
construction  df  Ae  will;    Fote  v.  Lord  SemenB,  6  Ves.  309. 

8.  DonUe  porlSoite.  by  will)  and  descent  of  motber^s  estate  contracted 

to  be  sold. 

Children  to  whom  an  estate  descends  from  the  mother,  which  had  been 
contracted  to  be  sold  to  her  busband»  shall  elect  between  it  and  their  claims 
under  his  wilL    Pitt  y.  Jtackson,  2  B.  C.  C.  51. 

9.  Double  levies  by  difiTerent  testators.  ^ 

Question,  Whether  testator  intended  that  legatee  should  give  up  a  legacy 
under  the  will  of  another  testator,  or  considered  it  as  given  up ;  legatee  en- 
.tided  to  both ;  the  intent  not  being  sufficiently  made  out  to  compel  election. 
Baughv.  Read,  1  Ves.  357« 

10.  Bequest,  and  ticfe  paramooxtt  as  heir,  or  otherwise. 
1.  A  person  entitled  under  a  will,  and  also  paramount  and  against  it,  must 
elect.    Wilson  v.  Mount,  3  Ves.  191 . 

5.  Land  devised  by  will  not  duly  executed ;  the  heir  bavins  a  legacy,  upon 
express  conation  not  to  disappoint  the  will,  must  elect.    2  ves.  S71  - 

3.  The  heir  chiming  under  a  will,  and  against  it  a  copyhold  estate  un- 
sutiendered,  put  to  his  election,    Fettiward  v.  Prescott,  7  Ves.  540. 

M  m  3  4.  No 
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4.  No  election  against  an  heir  at  law,  claiming  under  a  wilU  and  idso 
against  it  a  reill  estate,  for  want  of  a  due  execution  apcording  to  the  statute, 
unless  an  expreiss  condition  is  annexed.     Sheddon  ?.  Goodrich,  8  Yes.  481. 

5.  Heir  put  to  election '  between  estates  devised  to  him  and  descended : 
the  devisor  having  been  tenant  in  tail  of  some,  and  tenant  for  life  with  the 
reversion  in  fee  of  others.    Welby  v.  Welby,  2  Yes.  Ik  Beam.  187. 

6.  Tenant  in  tall  of  estates  in  settlement,  devises  those  estates  and  other 
estates  of  which  he  was  seised  in  fee,  to  his  heir  at  law,  who  was  the  next 
remainder«roan  in  tail,  for  life  with  remainders  over ;  and  also  a  legacy  of 
lOOOl* ;  the  heir  claims  the  estates  in  opposition  to  the  will.    The  court 
would  not  put  him  to  his  election.    White  v.  White,  Dick.  522. 

7.  Will,  directing,  that,  in  case  the  testators  shall  enter  into  contracts  for 
the  purchase  of  lands,  and  die  before  the  conveyance,  such  contracts  shall 
be  carried  into  execution,  and  the  money  paid  out  of  his  personal  estate, 
and  the  conveyance  be  to  his  trustees,  their  heirs,  &c.  to  the  uses  of  his  will. 
The  heir  at  law,  having  interests  bequeathed  to  him,  put  to  election. 
Thellusson  v.  Woodford,  13  Yes.  209. 

8.  Devise  of  freehold  and  copyhold  estates.  The  copyholds  were  sur- 
rendered to  the  use  of  the  will ;  but  the  testatrix  afterwar<»  exchanged  part 
for  other  copyholds,  which  were  not  surrendered :  the  heir,  claiming  bene- 
ficially under  the  will,  was  put  to  election.    Frank  v.  Standish,  15  Yes.  S91. 

9.  Election  against  a  Scotch  heir,  claiming  under  an  English  will,  not  coi^ 
trouled  by  the  law  of  death-bed.    2  Yes.  &  Beam.  134. 

11.  Bequest  to  a  feme's  separate  use,  and  title  paramount  to  the  same 

estate. 

Feme  covert  must  elect  between  an  annuity  by  will  to  her  separate  use  for 
life,  charged  upon  a  devised  estate,  and  a  tide  paramount  to  part  of  the 
same  estate  in  tail.  Possession  taken  by  her  husband  under  that  title,  doea 
not  preclude  her  election ;  but  as  it  was  manifestly  the  better  interest,  no  in- 
quiry was  directed  as  to  which  would  be  most  for  her  benefit.  Wilson  v. 
lA>rd  John  Townshend,  2  Yes.  693. 

■ 

12.  Bequest  of  an  annuity  to  the  wife,  having  a  claim  for  a  mortgage 

debt 

.  General  exception  of  mortgage  debts  out  of  charge  in  will  for  debts,  not 
'  sufficient  to  put  wife  to  election  to  take  under  will,  or  have  mortgage  of  her 
estate  paid  out  of  assets.    1  Yes.  178. 

IS.  Bequest  of  property  not  one's  own,  giving  the  owner  an  equivalrat. 

1.  Where  one  devises  what  is  not  his  own,  giving  the  owiier  an  equivalent, 
the  owner,  defending  the  devise,  must  give  up  the  equivalent  to  the  devisee. 
Lewis  v.  King. 

2.  Devisee  cannot  disappoint  the  will,  even  if  it  disposes  of  his  property : 
but  must  either  convey  according  to  the  devise,  or  renounce  the  bendit  of 
it  pro  ianto  .*  so  if  he  is  an  incumbrancer  upon  estate  directed  by  the  will 
to  go  free  from  incumbrance,  he  must  elect :  but  the  intent  must  appear  by 
declaration  plain,  or  necessary  inference.     1  Yes.  523. 

3.  Testator  disposes  of  the  estate  of  another,  who  has  some  mterest 
under  the  will :  he  shall  not  take  that,  unless  he  gives  up  his  estate  to  that 
aoiount.    2  Yes.  372. 

4.  Where  a  testator  conceiving  himself  entitled  to  the  property  of  another 
person,  makes  a  general  disposition  of  all  his  estate,  and  gives  some  benefit 
to  that  person,  he  must  elect.  Therefore  a  husband  conceiving  himself  en- 
titled under  a  void  deed  to  a  residue  bequeathed  to  his  wife,  and  dving  with- 
out gettine  possession,  having  made  such  a  general  disposition  by.  a  will, 
under  which  she  took  an  interest,  it  is  a  case  of  election ;  and  her  election 
to  take  the  provision  under  the  will,  which,  though  less  in  point  of  value, 

was 
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wihi^to  her  separate  use,  was  established  against  the  assignees  under  the  bank- 
ruptcy of  her  second  husband.     Rutter  v.  Maclain,  4  Ves.  531  • 

5-  Where  testator  gives  what  belongs  not  to  him>  but  to  another ;  to  whom 
he  gives  some  estate  of  his  own ;  upon  an  implied  condition,  that  the  other 
shall  part  with  his  own  estate,  or  not  take  the  bounty*     10  Ves.  609* 

6*  Election  upon  a  will»  cfisposingiif  the  estate  (A  another,  and  giving  an 
estate  to  him;  upon  an  implied  condition,  that  he  shall  permit  the  will  to 
take  effect.    10  Ves.  616. 

IIL  Eelattto  to  ctt)ittDr0f 

!•  Of  the  right  of  election  where  part  only  of  the  relief  sought  can 

be  obtained,  at  law. 

Plaintiff  suing  for  equitable  relief,  part  of  which  only  could  be  had  at  law, 
not  entided  to  elect;  but  can  proceed  at. law  only  by  leave  of  the  ceurt»^ 
MUls  V.  Fry,  19  Ves.  277. 

2.  Of  a  special  election  of  legal  proceedings  for  part,  and  equitable  for 

the  residue. 

Liberty  given  to  the  plaintiff  to  make  a  special  election.  Joyce  v.  Barker, 
Dick.  182. 

3.  Of  discharging  a  creditor's  election  to  sue  at  law. 

Defendant  ordered  to  elect  whether  he  would  come  in  under  the  decree 
or  proceed  at  law ;  after'  electing  to  proceed  at  law,  his  election  was  dis- 
charged, and  he  was  admitted  to  come  in  under  the  decree.  Dennet  v. 
Coker,  Dick,  144. 

4.-  Of  electing  between  proceedings  here  and  abroad. 

Plaintiff  put  to  his  election  where  suing  in  this  court,  and  in  a  foreign  court 
of  law.    Pleters  v.  Thompson,  Cooper,  294. 

5.  Of  electing  between  inconsistent  demands. 

^^lde  7  Ves.  540. 

6.  How  &r  the  coming  in  under  a  decree,  and  praying  a  commission 

to  prove,  is  considered  an  election. 

A  creditor  having  come  in  under  a  decree,  and  prayed  a  commission  to 
prove  his  debt,  though  he  went  no  further»  h^ld  to  have  made  his  election, 
and  not  permitted  to  proceed  at  law  to  recover  his  debt.  Farnham  y.  Bur- 
roughsy  Dick.  63. 


Vide  suprUf  IL 


Vide  suprOf  II. 


Vide  supra,  II. 


IV.  SDatueu 


V.  ^tit. 
VI.  iLegamr^ 


VII.    Kleldtide  to  t&e  coittiittoit0  iqpon  tohit%   an  elettton 

Under  a  settlement  with  two  beneficial  interests. 

When  a  party  elects  under  a.  settlement  to  take  one  of  two  beneficial 
interests,  whether  he  is  bound  in  equity  to  give  up  the  other  absolutely,  or 
only  to  make  compensation,  qiuere.    Green  v.  Green,  2  Mer.  93. 

M  m  4  VIII.  90 
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VIIL  2»  nr  trt^at  ^M  be  Mtmmtfb  mt  elertton  j  toftat  tmt^ 

I.  Knowledge  or  notke  how  fiur  essentiaL 
Vide  1  B.  &  B.  li 

2.  Taking  possession. 

1.  .Where  testator  gave  to  his  son  for  his  life  the  interest  of  a  mortgage 
upon  an  estate,  of  which  he  was  tenant  for  life  in  remainder  at  testator's 
death,  and  also  the  furniture  in  certain  houses,  upon  condition  df  his  exe- 
cuting a  release  of  all  claims  he  might  have  upon  testator's  estate,  Ibd  of 
his  not  contesting  the  will.  Though  the  son  lived  fourteen  monUis  after 
the  father^s  death  without  executing  a  release,  and  u|^n  his  first  hearing  the 
will,  had  expressed  his  dissatis&ctionf  and  an  intention  of  filing  a  bOl ;  yet 
th^  circumstance  of  his  never  having  paid  any  interest  on  the  mortgage,  of 
his  having  entered  into  possession  of  the  furniturey  and  exercised  acts  of 
ownership,  together  with  certain  expressions  of  assent  in  his  lettersi  were 
hdd  to  be  evidence  of  his  acceptance.  Earl  of  Northumberland  v.  Marquia 
of  Granby,  1  Eden,  489. ;  Amb.  657. ;  Ibid.  540. ;  8  Toml.  P.  C.  277. 

2«  Husband  devised  all  his  real  and  personal  in  trust  for  his  wife  for  life, 
provided  she  should  not  marry,  and  made  her  executrix.  The  trustees  not 
actine,  she  took  possession.  After  receiving  rents  and  profits  for  five  yean, 
not  allowed  to  elect  to  take  a  sum  under  marriage  settlement  without  special 

f  round,  as  that  from  situation  of  the  property  it  was  doubtful  what  would 
e  the  result.  Butricke  v.  Broadhurst,  1  ves.  171. 
S.  A.  tenant  for  life,  remainder  to  B.  his  only  son,  in  tail,  remainder  to  A. 
in  fee.  B.  died  in  A.'s  lifetime  without  issue,  and  without  having  barred  the 
remainder,  having  by  his  will  given  all  his  estates  in  very  general  terms  to 
A.  for  life,  and  from  and  after  his  decease  the  settled  estates  by  name,  and 
also  estates  of  which  he  was  himself  seised  in  fee;  '*  and  aU  other  estates 
which  descended  or  came  to  him,  or  should  descend  or  come  to  him  from 
his  father"  to  C.  and  D.  his  sisters  of  the  half-bloody  as  tenants  in  common, 
in  fee,  and  his  personal  estate  to  A.,  whom  he  appointed  executor ;  and 
having  by  a  codicil  devised  to  A.  in  fee,  a  freehold  estate  he  had  purchased 
since  the  execution  of  his  will.  On  B.'s  death,  A.  proved  his  will,  possessed 
his  personal  estate,  mortgaged  for  his  own  benefit  the  estate  devised  by  the 
codicil,  enjoyed  during  his  life  all  the  settled  estates,  and  also  the  real 
estates  wheredF  B.  was  seised  in  fee.  A.  died  two  years  after  B.,  having  by 
his  will,  which  was  executed  six  weeks  after  B.'s  lieath,  devised  the  settled 
estates  and  all  other  his  estates  to  trustees  for  a  term  of  years,  upon  trust,  for 
payment  of  his  debts,  and  for  raising  money  for  renewing  the  leases  of  port 
of  the  settled  estates,  which  were  held  by  lease  for  lives ;  with  remainder  to 
C.  and  D.  as  tenants  in  common  for  life,  with  survivorship  between  them, 
and  with  remainders  to  their  issue  in  strict  settlement,  with  remnnders 
over,  including  a  limitation  to  F.  for  life.  On  A.'s  death,  C.  and  D.  entered 
and  enjoyed  all  the  estates  for  fourteen  years,  when  C.  died  without  issue, 
having  devised  all  her  estates  to  D.  in  fee.  D.  continued  in  possession  of 
the  whole  till  her  death,  about  twenty-nine  years  after  the  death  of  C.  During 
the  period  of  C.  and  D.'s  enjoyment,  they  on  various  occasions  executed 
deeds  containing  recitals  of  the  will  of  B.,  and  describing  themsdtwa  aa  de- 
visees for  life  under  it ;  and  on  renewals  of  the  lease  of  part  of  the  settled 
estates,  D.  paid  the  fines  and  expences  out  of  her  own  monies ;  but  it 
appeared  from  several  letters  written  by  her  at  those  times,  that  she  consi- 
dered herself  as  having  a  right,  which  she  declined  to  exercise,  of  charging 
\e  estate  with  the  amount.  D.  died  without  issue,  leaving  G.  her  heir  atlaw, 
aid  Imvinff  by  her  will  devised  to  G.  in  fee  part  of  the  seltiedr  estates  by 
name,  and  the  residue  of  the  settled  estates  by  name  to  E.  in  fee  (wh«  died 
in  her  lifetime),  and  bequeathed  500f.  to  If.,  and  appoinled  him  execater. 

On 
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On  alHU  by  G.  agaiMt  F.,  who  had  becone  entitled  to  an  estate  for  life  iil^ 
possession  under  tlie  will  of  A.,  praying  a  declaration  that  A.,  by  accepting 
the  benefits  of  B/s  will,  had  elected  to  conform  to  its  devises ;  that  the  plaintiff 
was  etotitlc^  to  the  estates  comprised  in  the  settlement,  and  that  F.  might 
elect  to  take  under  or  against  the  will  of  D.  —  Held,  1.  Supposing  A*  had 
made  sach  election  (whicn  was  not  sufficiently  apparent),  yet  C.  and  D«  had 
elected  and  bound  themselTCS  to  take  under  the  will  of  A.  —  2.  That  F.  was 
bound  to  elect  either  to  give  up  the  leeacy  of  500/.,  bequeathed  to  him  by 
D.,  btthat  part  of  the  settled  estate  which  she  devised  to  G.  Dillon  v.  Parker, 

1  W.t.  C.  2SS.  * 

3.  Possession  taken  by  husband. 
Vide  2  Ves.  693. 

4.  Accepting  payment 
Vide  3  B.  C.  C.  255. 

5.  Accepting  interest  by  legacy. 

The  heir  at  law,  9k  feme  covert ^  to  whom  a  legacy  of  500tf  .  was  given  by  will 
for  her  separate  use,  having  constantly  received  the  interest  for  five  years, 
was  held  to  have  elected  to  take  under  the  will ;  and  it  was  determined 
that  her  ii^ant  heir, '  who  had  been  admitted  to  a  copyhold  estate  of  the 
devisor,  held  it  in  trust  for  the  devisee.    Ardesoife  v.  Bennet,  Dick.  463. 

6.  N^decdng  to  satisfy  incumbraaces. 
Vide  I  Ede%  489. 

7.  Partial  accession  by  an  in&nt  at  full  age. 

Partial  accession  at  the  age  of  twenty-one,  to  a  settlement  by  a  female 
infint,  an  efeetion  to  abide  by  the  who^.    18  Ves.  jun.  277. 

S.  In  the  case  of  different  interests  by  settlement  and  by  will. 

A  widow  having  different  interests  under  her  marriage  settlement,  and  her 
hud>and's  will ;  and  proving  the  latter,^  acting  under  it,  and  receiving  the 
rents  six  years,  held  to  have  made  her  election.    Eutricke  v«  Broadhurst, 

2  B.  O.  C  88. 

9»  Under  an  opticm  omtained  in  a  settlanent. 

The  testator  liad  by  settlement  reserved  the  dcction  of  conveving  certain 
parcels  or  paving  a  certain  sum ;  not  having  elected  during  hi^  life,  and  the 
personalty  oemg  inadequate  t6  p^ment  of  debts,  the  estSte  shall  be  con- 
veyed.   Ty8S4Ni  V.  Benyon,  2  B.  C.  €•  5. 

IX.  iDf  fxttfuvtdtiz  dtt  thttu^vu 

1.  In  generaL 
Vide  !  Ves.  557. 

2.  In  ease  of  lunacy. 

No  presumption  of  election  to  take  as  real  estate,  where  there  is  inca- 
pacity, as  lunacy.    Ashby  v.  Palier,  1  Mer.  296^ 


ENGLAND,  BANK  OF. 
L  3ii  letotum  m  i |e  ttmahf  of  w^th 

1.  Their  right  to  restrain  b  transfer  by  an  executor  into  his 

own  name. 

2.  Their  right  to  restrain  a  transfer  on  a  specific  bequest  of 

residue.' 

3.  Re- 
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3.  Responsibility  of  the  bank  on  a  transfer  to  one  not  entitled. 

4.  Of  making  tnem  parties  to  a  bill  to  restrain  a  transfer. 

5.  Of  the  costs  of  the  bank  made  parties  to  a  bill  for  a  transfer. 

6.  Of  bringing  on  the  bank  to  a  hearing  in  a  bill  to  discover 

what  sum  an  executrix  had  transferred  into  her  own  name» 

7.  Course  to  be  pursued  on  applying  under  39  &  M  Geo.  3^ 

to  restrain  a  transfer. 

8.  Pending  the  question  of  lien  thereon. 

IL  Bin  relatton  to  bank  fitotk^ 

What  division  shall  be  accounted  capital ;  what  not.. 

III.  3|n  relation  to  tBe  ban&  iioo&0« 

1.  Distinction  between  them  and  records. 

2.  Mode  of  obtaining  an  inspection  of. 


I.  In  relation  to  tge  transiftr  of  ttotk, 

1.  Their  right  to  restrain  a  transfer  by  an  executor  into  his 

own  name. 

The  bank  of  England  are  not  to  look  beyond  the  legal  title,  to  the  trusts 
of  the  wUl ;  and  therefore  cannot  prevent  the  executor  from  selling  out  or 
transferring  stock  into  his  own  name.    The  Bank  of  England  v.  ParBons, 
5  Ves.  665. 

2.  Their  right  to  restrain  a  transfer  on  a  specific  bequest  of  residue. 

Though  a  residue  is  specifically  devised,  the  bank  has  no  right  to  restrain 
the  executor  from  transferring  the  funds.  Bank  of  England  v.  Moffiftt, 
3B.C.C.260. 

3«  Responsibility  of  the  bank  on  a  transfer  to  one  not  entitled. 

Bank  stock  specifically  bequeathed  to  A.  in  trust  to  pay  a  bond  debt  to 
himself;  and  as  to  the  rest,  for  B.  for  life :  remainder  over :  the  trustee 
being  also  executor,  transferred  to  persons  not  entitled  under  the  will :  the 
bank  is  not  chargeable.    Hartga  v.  the  Bank  of  England,  3  Ves.  5S* 

4.  Of  making  them  parties  to  a  bill  to  restrain  a  transfer. 

Notwithstanding  the  acu  of  parliament  39  &  40  Geo.  3.  c.  3.,  the  bank  of 
Eneland  may  still  be  made  parties  to  a  bill  to  restrain  a  transfer  of  stock 
filed  since  tliat  act.  A  demurrer  l^y  the  bank  was  therefore  overruled. 
Temple  v.  Bank  of  England,  6  Ves.  77a 

5.  Of  the  costs  of  the  bank  made  parties  to  a  bill  for  a  transfer. 

Stock  in  the  bank  beii^g  given  to  A.  for  life,  and  afterwards  to  B.,  and 
A.  having  bought  B.'s  remainder,  they  joined  in  an  i4>plication  to  the  bank 
to  permit  a  transfer ;  the  bank  refusing,  a  bill  was  filed :  the  bank  ordered 
their  costs.    Pearson  v.  the  Bank  of  England,  4  B.  C.  C.  529. 

6.  Of  bringing  on  the  bank  to  a  hearing  in  a  bill  to  discover  what  sum 

an  executrix  had  transferred  into  her  own  name. 

The  bank  being  made  parties  to  discover  what  sum  an  executrix  had 
tran^erred  into  her  own  name,  ought  not  to  be  brought  on  to  a  hearing. 
WUliams  v.  Williams,  2  B.  C  C.  87. 

7.  Course  to  be  pursued  on  applying  under  39  &  40  Geo.  3.  to 

restrain  a  transfer. 

An  application  under  the  act  39  &  40  Geo.  3.  c.  36.  to  restrain  the  bank 

from 
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9 

from  making  a  transfer  without  making  them  parties^  must  be  upon  notice 
to  the  defendants  or  on  affidavit,  as  in  cases  of  waste.  Hammond  v.  Maun- 
drell,  6  Ves.  778. 

8.  Pending  the  question  of  lien  thereon. 

The  question  being  whether  the  plaintiff  has  a  h'en  upon  stock :  the  court 
will  not  order  the  bank  to  permit  a  transfer.  Birch  v,.  Corbyny  1 B.  C.  C. 
571. 

II.  3ln  relation  to  iiati&  jstocfc* 

What  division  shall  be  accounted  capital ;  what  not. 

1.  An  extraordinary  division  of  a  sum  of  money  by  the  bank  of  England, 
among  the  proprietors  of  bank  stock,  beyond  the  usual  dividend,  considered 
as  capital ;  and  therefore  not  the  absolute  property  of  the  tenant  for  life ; 
the  lord  chancellor  following,  but  disapproving,  the  former  decisions; 
and  holding  the  circumstances,  that  the  division  was  in  money,  not  stock, 
and  that  it  was  to  be  presumed  to  be  profit  arising  in  the  time  of  the  tenant 
for  life,  too  sh'ght  to  form  a  distinction.    Paris  v.  Paris,  10  Ves.  185. 

2.  An  extraordinary  division  of  profit  by  the  bank  of  England  among  the 
proprietors  of  bank  stock,  considered  as  capital.  Clayton  v.  GreAam, 
10  Ves.  288. 

d*  Distribution  by  the  bank  of  extraordinary  profit,  beyond  the  regular 
dividend,  not  by  way  of  increased  dividend,  but  as  a  bonus,  taken  as  capital ; 
and  the  manner,  in  which  it  is  given,  makes  no  difierence.  Witts  v.  Steere, 
IS  Ves.  363. 

4.  Tenant  for  life  of  bank  stock  held  entitled  to  a  dividend  **  of  5/.  per 
cent,  interest  and  profits  for  the  half  year."  Barclay  v.  Wainewright» 
14  Ves.  66. 

III.  Bin  itlatton  to  tBe  &ati&  baohti, 

1.  Distinction  between  them  and  records. 

Distinction  between  the  books  of  the  bank  of  England  and  records. 
18  Ves.  jun.  203. 

2.  Mode  of  obtaining  an  inspection  of. 

Upon  a  reference  to  the  master,  it  being  necessary  (to  enable  him  to  make 
his  report)  to  have  the  evidence  of  entries  in  the  books  of  the  bank  pf  Eng- 
land, the  master  is  bound  to  ^prant  the  certificate,  in  order  to  justify  the 
bank  in  permitting  an,  inspection,  rather  than  compel  the  parties  by  hi|i 
refusal,  to  file  their  bill  for  discovery.    Brace  v.  Ormond,  1  Mer.  400. 


ESCHEAT. 
I.  jS)n0ttt  of  ttt  tioctritte. 

Of  feudal  original. 

IL  KeatMn  of  tfit  tmtttim^ 

The  want  of^  not  an  heir,  but  a  tenant. 

IIL  mpon  togat  edrttt  tj^  Uoctritie  attacJN* 

Upon  the  single  event  of  defectum  teuMtis  dejure. 

IV.  Siti  criation  to  co{ipBoIiisr^ 

They  cannot  escheat  to  the  crown. 

V.  Itt 
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V.  3[tt  ttlattoti  ta  imiaAtt  titk. 

The  case  of  the  death  of  a  purchaser  without  heir  befinre  con- 
veyance. 

VL  Kit  triatjait  to  martgagot^ 

In  relation  to  re-conveyance^  where  the  mortgagor  dies  without 
heir. 

VII.  Bfn  relatton  to  ttu$t9* 

1*  Reason  of  the  doctrine  of  no  escheat  on  the  death  of  ceshii 
que  use. 
.  2.  Preference  between  a  trustee  and  the  crown  rlaimipg  by 
escheat* 

VIII.  jfiDbttgattotttf  of  tt$  lorti  in  mfttm. 

Whether  bound  by  deeds  previously  executed. 

IX.  3Ftt  tflattQtt  to  tfft  ttitotit^ 

Of  the  regard  had  to  his  right  of  seisin. 

X.  3|n  ttlatton  to  tfft  MsicoOetp  of  t0c5eat0t 

Premium  thereon. 


I»  £>t<gni  of  tffi  Uoctrtm^ 

Of  feudal  original. 

An  escheat  was  in  its  nature  feodal ;  and  in  default  of  heirs,  the  land, 
strictly  speaking,  reverted.    Burgess  v.  Wheate,  1  Eden,  191. 

11.  Reaijott  of  tBe  docttitte. 

The  want  o^  not  an  heir,  but  a  tenant. 

1.  The  rieht  of  escheat  is  not  founded  on  Want  of  an  heir,  but  of  a  tenant 
to  perform  the  services.    Burgess  v.  Wheate,  1  Eden,  201. 

2.  Escheat  is  for  want  of  a  tenant.    Burgess  v.  Wheate,  1  Eden,  235. 

3.  Tlie  legal  right  of  escheat  arises  under  the  law  ^  of  enfeofiPment,  by 
which  the  lord  gave  the  land  to  the  tenant  and  his  heirs,  under  a  tacH 
condition  to  revert,  if  he  died  without  heirs.  Burgess  v.  Wheate,  1  Eden, 
24*1. 

III.  ^Kpon  togat  tfient  tge  Ooctrtm  attacBttt^ 

Upon  the  single  event  dSdefedum  ienentis  dejure* 

The  latitude  given  to  the  donee  to  hold  to  himself,  his  heirs,  and  assigns, 
reduced  the  consideration  of  reverter,  to  the  single  event  of  defedum  ienentis 
dejure.    Burgess  v.  Wheate,  1  Eden,  242. 

IV.  3tt  relation  to  toppgolOiff 

They  cannot  escheat  to  the  crown. 
Copyhold  cannot  escheat  to  the  crown.    Walker  v.  Denne,  2  Ves.  170. 

V.  3ti  relation  to  tncgoate  tttle^ 

The  case  of  the  death  of  a  purchaser  without  heir  before  conveyance. 

Case  (supposed)  of  a  purchase  and  the  money  paid  by  the  purchaser,  who 

dies 
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dies  without  heir  before  any  conveyance.    The  lord  could  not  pray  a  con* 
▼eyance.    Per  M.  R.    Burgess  v.  Wheate,  1  Eden,  21 1« 

VI.  Jn  ttlattoti  to  mDrrgage0> 

In  reladoii  Ui  re-conveyance,  where  the  mortgagor  dies  without  heir. 

If  mortgagor  were  to  die  without  heir,  and  mortgagee  in  possession  were 
to  come  against  the  personal  representatives  for  the  money  to;  the  court 
would  compel  him  to  re-convey,  not  to  the  lord  by  escheat,  but  to  the  per- 
sonal representative.  Per  M*  R.    Burgess  v.  Wheate,  1  Eden*  211. 

VIL  In  celanon  ta  truiitsi. 

1.  Reason  of  the  doctrine  of  no  escheat  on  the  death  of  cestui  que  use. 

The  reason  why  there  was  no  escheat  on  the  death  of  cedui  que  use  in 
equity*  was*  that  on  such  an  event  no  use  remained,  and  consequently  no 
grounds  for  the  subpoena.    Burgess  v.  Wheate,  1  Eden,  244.  , 

2.  Preference  between  a  trustee  and  th^  crown  claiming  by  escheat 

Trustee  not  having  the  le^  estate,  cannot  hold  against  the  crown  claim- 
ing by  escheat.    W2ker  v.  Denne,  2  Ves.  170. 

yilL  j^bligationtf  of  tge  larb  in  esic^eat. 

Whether  bound  by  deeds  previously  executed. 

For  the  purpose  of  binding  the  lord  in  escheat,  deeds  have  been  held  good 
against  him,  that  would  have  been  void  in  other  respects.  Burgess  v.  Wheate, 
I  Eden,  209. 

IX.  In  relation  to  tfn^  tenant. 

Of  the  r^rd  had  to  his  right  of  seisin. 
The  law  of  escheat  had  no  regard  to  the  tenant's  right  to  the  land,  but 
only  to  his  right  of  seisin.    Burgess  v.  Wheate^  1  Eden,  243. 

X.  Bin  relation  to  t^e  tiitttofierp  of  edtgeatcr. 

Premium  thereon. 

The  ordinary  rule  for  the  crown  to  give  a  lease  to  tlie  party  discovering 
an  €^beat.    7  Yes.  71. 


ESTATE. 
I.  Sn  relation  to  <iualitp. 

1.  The  question  defined,  whether  an  estate  is  real  or  personal. 

2.  With  reference  to  ml  property  -^  fee  simple  or  entire  inr 

terest 
.  3.  With  reference  to  real  property  -*-*  freehold  or  leasehold. 

4.  With  reference  to  real  property — properties  of  and  incidents 

tp  estates  jXMir  outer  vie* 

5.  With  reference  to  chattel  interests  -^  properties  of  and  in- 

cidents to* 

6.  With  reference  to  peraonal  property -^  absolute  or  entire 

interest 

7.  With  r^ienoe  to  personal  property  -^  investment  of* 

11.  Jn 
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IL  Jn  relation  to  title. 

1.  Possession. 

2.  Occupancy. 
S.  Equitable. 

4.  Descent  —  what  a  sufficient  seisin. 

5.  Of  the  rule  possessiojratt'is* 

6.  Of  the  preference  between  two  equal  titles  in  the  same  pei'son. 

III.  3|n  relation  to  tge  limitation  of  e0tacr0» 

1 .  Construction  —  of  implication  in  case  of  express  limitations. 

2.  Construction  —  whether  a  limitation  operates  in  tail  or  for 

life. 

3.  Construction  — of  the  rule  in  Shelly's  case. 

4.  Construction  —  what  are  words  of  limitatirni,  what  of  pur- 

chase. 

5.  Construction  —  whether  a  limitation  operates  by  way  of  re- 

mainder or  in  use. 

6.  Construction  —  whether  a  limitation  operates,  absolutely  or 

conditionally. 

7.  Validity  or  invalidity  of  limitations,  as  being  or  not  being  too 

remote. 

8.  Of  accelerating  limitations,  the  antecedent  limitations  being 

void. 

IV.  Bin  relation  to  tge  condepance  of  e0tate«i ;  toitj^  tge  legal 

1.  Possession  when  essential  to. 

2.  Effect  of  joining  in  a  conveyance,  upon  the  party's  rights. 
S.  Effect  of  a  mistaken  recital. 

4.  Of  livery. 

5.  Possession,  whether  essential  to  a  release. 

6.  Lease  and  release,  proof  of. 

7.  Covenant  to  stand  seised. 

8.  Fine -^operation,  as  a  bar,  of  fine  and  non-claim. 

9.  Fine  —  operation  of,  whether  prevented  by  Bill  in  equity. 
10.  Fine  —  levied  pendente  litCt  its  effect 

1 1  •  Fine  —  impeachable  for  fraud. 

12.  Fine  —  levied  upon  a  fraudulent  possession  ;  its  effect. 

IS.  Fine  —  what  subjects  or  parcels  are  included  in. 

14.  Fine  —  its  effect  to  pass  Aiture  interests. 

15.  Fine  —  levied  by  one  not  having  the  freehold ;  its  efllect. 

16.  Fine  —  levied  by  elegit  creditor  ;  its  effect. 

17.  Fine  —  when  it  operates  as  a  discontinuance. 

1 8.  Fine  —  levied  by  tenant  in  tail  with  reversion  in  fee ;  its 

effect. 

1 9.  Fine  —  levied  by  one  of  two  parceners  seised  in  tail,  with  re- 

mainder in  fee  aliunde. 

20.  Fine  —  its  effect  upon  equities  and  equitable  rights. 

21.  Fine — whether  a  bar  to  equitable  remainders. 

22.  Fine  — -  whether  a  bar  to  a  bill  for  relief. 

2S.  Fine — swr  concessit^  commencement  of  its  operation. 

24.  Fine 
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24.  Fine  — practice  relative  to  the  levying  of. 

25.  Recovery  —^possession  whether  essential  to. 

26.  .Recovery  —  suffered  by  tenant  in  tail  with  reversion  in  fee ; 

its  effect 

V.  Bin  relation  to  rrmitttr^ 

On  a  purchase. 

VL  Sin  relation  to  merger. 

1.  In  the  cases  of  tenant  in  tail,  infant,  and  adult. 

2.  Of  the  merger  of  equitable  interests  in  legal. 

S.  Whether  equity  will  modify  the  legal  doctrine  of  merger. 

VII.  3n  relation  to  tge  conber^ion  of  pvoptttp  in  general. 

1.  As  between  the  real  and  personal  representative. 

2.  In  the  case  of  a  special  oirection  for  a  purpose  which  fails. 

3.  Uncler  an  agreement 

4.  Under  the  ^ect  of  a  contract  by  relation. 

5.  Of  an  in&nt's  property. 

YIIL   Bin  relation  to  tge  tonbergion  of  real  proprrtp  to 
pergonal. 

1.  The  time  of  conversion  ascertained. 

2.  Conversion  for  a  special  purpose ;  its  effect 

3.  In  the  case  of  a  sale  directed. 

4.  In  the  case  of  a  sale  directed  for  a  special  purpose. 

5.  In  the  case  of  a  sale  directed  for  a  special  purpose,  which 

fails. 

6.  In  the  case  of  a  contract  to  sell. 

7.  In  the  case  of  a  contract  to  sell  a  reversion. 

8.  By  construction  of  a  settlement 

9.  By  construction  of  a  will. 

10.  By  construction  of  a  will  and  deed  of  trust. 

1 1.  In  relation  to  the  ceremonial  of  a  devise. 

12.  In  &vour  of  the  next  of  kin,  in  the  case  of  a  lapsed  legacy. 

13.  By  sale  of  land  charged  with  a  jointure. 

14.  In  the  case  of  timber  wrongfully  felled. 

15.  In  the  case  of  timber,  belonging  to  an  infant,  felled. 

16.  From  the  incompetency  of  an  mfant  to  elect 

17.  By  a  partnership  contract 

IX.  Sin  relation  to  tge  tontier0ion  of  {ler^onal  property  to 
real. 

1.  As  between  the  real  and  personal  representatives. 

2.  In  the  case  of  money  to  be  laid  out  in  land. 

3.  In  the  case  of  money  to  be  laid  out  in  land,  but  lent  on 

mortgage  instead. 

4.  In  the  case  of  money  under  marriage  articles,  to  be  invested 

in  securities. 

5.  Purchase  money  of  contract  that  went  off. 

6.  Damages  for  not  conveying  or  settling  estate. 
7-  In  the  case  of  an  infant  purchaser. 

8.  In  the  case  of  uses  to  convert  personalty  into  land,  being 
united  with  the  fund  in  the  same  person. 

9.  By 
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9.  By  construction  of  a  settlement. 
10.  By  coDstructioa  of  a  will. 

X.  In  rrlation  to  tge  tmmatinn  of  t0e  real  m^tt  bp  tgr 

pergonal.     . 

1.  General  rule. 

2.  Of  the  parties  for  whom  the  right  is  available. 

S*  In  the  case  of  debts  not  contracted  by  the  party. 

.4.  In  the  case  of  a  hand  by  the  devisee  for  the  devisor's  debt. 

5.  In  the  case  o[  a  purchase  subject  to  a  mortgage. 

6.  In  the  case  of  the  purchase  of  an  equity  of  redemption. 

7.  In  the  case  of  mortgage  debts. 

8.  By  rent  and  profits  ofestate  descended. 

9.  Vide  in  tit.  Will. 

XI.  3(11  rrlation  to  tge  rjrontratton  of  tfft  pmonal  nstatr  bp 

tj^r  rraU 

1.  In  the  case  of  simple  contract  debts. 

2.  In  the  case  of  debts  charged  upon  an  estate,  being  paid  out 

of  the  estate  of  the  first  taker. 
S.  Vide  in  tit.  Will. 

XII.  ejromration  in  tntsfcellantoud  taata* 

1.  Exoneration  of  the  general  estate  by  a  particular  fund  upon 

which  an  annuity  was  charged. 

2.  Exoneration  of  a  fund  which  a  party  bound  to  elect  had 

already  charged. 


1.  Bin  relation  to  Qualitp^ 

1.  The  question  defined,  whether  an  estate  is  real  or  personal. 

On  a  question,  on  the  disposition  by  will  of  some  new-river  shares,  it  was 
agreed,  that  new-river  shares  were  real  propejrty  and  descendible  to  the  heir. 
Lord  Sandys  v.  Sibthorpe»  Dick.  5^. 

2.  With  reference  to  real  property  —  fee  simple  or  entire  interest 

1.  Limitation  to  a  man  for  life  and  then  to  his  heirs  at  law,  is  a  fee  simple. 
18  Yes.  415. 

2n  A  term  being  settled  upon  the  husband  for  life,  remainder  to  the  wife, 
her  executors,  administrators,  &c.  for  the  residue  of  the  term,  for  her  joint- 
ure, and  for  the  better  settling  the  term  on  her  for  life,  for  her  jointure,  a 
covenant  to  renew  and  insert  her  name.  The  addition  of  these  words  will 
not  reduce  it  to  an  estate  for  life.    Clarke  v.  Hackwell,  1  B.  C.  C.  804. 

S.  With  reference  to  real  property  —  freehold  or  leasehold. 

A  fine  was  levied  of  certain  premises  by  a  man  and  his  wife  to  the  use  of 
B.,  his  executors,  &c.  for  999  years,  and  at  the  same  time  the  lessor  cove- 
nanted that  if  B.,  his  heirs  or  assigns,  should  by  deed  express  his  wiH  and 
mind  to  have  the  freehold  and  inheritance  of  the  said  premises,  then  such 
fine  should  enure  to  such  persons  and  for  such  estates  as  by  such  deed 
should  be  expressed.  This  lease  is  a  mere  chattel,  and  will  pass  hj  a  gene- 
ral residuary  bequest  of  personal  estate.  Williams  v.  Bishop  or  Landaff, 
1  Cox,  254. 

4.  With 
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4.  With  reference  to  real  property  —  properties  of  ami  incidents  to 

estates  jno'  outer  vie. 

1.  An  interest  in  an. estate  pur  outer  vie^  that  would  be  an  estate  tail,  if 
applied  to  freehold  lands  of  inheritance,  may  be  disposed  of  by  deed.. 

6  Ves.  158. 

2.  The  interest  in* an  estate  pur  auter  vie  to  b,  man,  his  executors,  admi- 
ntstrators,  and  assigns,  beyond  the  debts,  belongs  to  those  who  are  entitled 
to  the  personal  estate.  The  executor  was  therefore  held  a  trustee  for  the 
residuary  legatees.    Ripley  v.  Waterworth,  7  Ves.  425. 

S.  Tenant  pur  auter  vie  made  a  lease  for  years,  and  died  during  that  lease, 
living  the  cestui  que  vie.    The  lessee  for  years  would  take  die  estate  itself. 

7  Ves.  128. 

5.  With  reference  to  chattel  interests  — properties  of  and  incidents  to. 

Persons  in  possession  of  a  chattel  interest,  are  disabled  by  the  imbecility 
.  of  their  estate  from  meddling  with  the  right ;  and  no  writ  which  deals  with 
the  right  can  be  brought  against  them.     Their  possession  is  the  posses- 
sion of  the  person  having  the  freehold.     Saunders  v.  Lord  Annesley,  2  Sch« 
&  Lef.  97. 

6.  With  reference  to  personal  property  —  absolute  or  intire  interest. 

1.  A  limitation  of  personal  property  after  a  disposition  that  would  raise 
an  intail  express  or  implied  in  real  estate,  is  void ;  and  the  person  who  would 
be  tenant  in  tail,  takes  the  absolute  interest.    Chandless  v.  Price,  S  Ves.  d9* 

2.  A  limitation,  which  would  create  an  estate  tail  as  to  freehold  property, 
would  give  the  absolute  interest  as  to  personal  estate.    6  Ves.  159. 

S.  Whatever  would,  directly  or  constructively,  constitute  an  estate  tail 
in  land,  will  pass  an  absolute  interest  in  personal  property.  Britton  v. 
Twining,  S  Mer.  18S. 

7.  With  reference  to  personal  property  —  investment  o£ 

1.  General  rule,  that  where  personal  property  is  bequeathed  for  life  with 
remainders  over,  and  not  specifically,  it  is  to  be  converted  into  the  three  j^er 
cenii.^  subject  in  the  case  of  a  real  security  to  an  inquiry,  whether  it  will  be 
for  the  benefit  of  all  parties ;  and  the  tenant  for  life  is  entitled  only  upon 
that  principle.    Howe  v.  Earl  of  Dartmouth,  7  Ves.  137* 

2.  The  general  rule  for  the  conversion  of  personal  property,  bequeathed 
for  life,  with  remainders  over  into  the  three  per  cents. :  held  not  to  attach 
upon  property  of  a  testator,  who  died  in  India,  under  his  will,  made  there,  ^ 
invested  by  his  executor  in  the  company's  securities  there :  but  on  the  ar- 
rival of  the  parties  in  diis  country  a  decree  was  made,  that  it  should  be 
remitted,  and  invested  accordingly.    Holland  v.  HugheSj  16  Ves.  111. 

IL  3n  relarion  to  tttle. 

1.  Possessioh. 

Distinction  between  land  and  a  personal  chattel :  the  latter  held  by  pos- 
session, the  former  by  title ;  of  which  possession  is  not  even  prima  facie 
evidence.    13  Ves.  119* 

2.  Occupancy.    ' 

Requisites  to  occupancy:  a  vacant  possession,  and  a  filling  up  of -it  by 
some  person,  who  meant  to  occupy.    7  Ves.  442. 

S.  Equitable. 

An  eauitable  title  may  be  barred  by  length  of  time,  but  cannot  be  shifted 
or  transferred.    Cholmondeley  v.  Clinton,  2  Mer.  360. 

4.  Descent — what  a  sufficient  seisin. 

The  entry  of  a  widow  as  guardian  to  a  son,  does  not  prevent  his  having 
Vol.  VIII.  N  n  such 
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such  a  seifiin  as  to  convey  title  to  his  customary  heir.     Forder  v.  Wade» 
4B.C.C.521. 

5.  Of  the  rule  jyossessiofratris^ 

A  question  upon  the  rule,  *<  possessio  frairis^  &c.  depending  upon  the 
implication  of  an  estate  for  life.     Wheldale  v.  Partridge,  5  Ves.  388. 

6.  Of  tlie  preference  between  two  equal  titles  in  the  same  person. 

Where  the  possession  of  an  estate  can  be  referred  to  a  good  and  valid 
title,  equity  will  not  refer  it  to  a  title  obtained  by  fraud.  Therefore  a  fine 
by  a  person  obtaining  possession  by  fraud,  and  afterwards  procuring  assign- 
ments of  elegits  affecting  the  estate,  cannot  by  non-claim  operate  as  a  bar ; 
the  possession  of  the  conusor  being  referred  to  the  elegit,  and  not  to  the 
title  by  fraud.    Conry  v.  Caulfield,  2  B.  &  B.  *iS5. 

III.  3[ti  ttlation  to  tge  Intutatton  tA  t»twx», 

1.  Construction  —  of  implication  in  case  of  express  limitaticms. 
As  to  extendioff  or  reducing  an  express  limitation  in  a  deed  by  implica- 
tion, quare.     18  Ves.  jun.  422. 

.  2«  Construction  —  whether  a  limitation  operates  in  tail  or  for  life. 

Under  a  limitation  by  deed  to  the  father  for  b'fe,  remainder  to  his  issue 
male,  remainder  to  the  father  in  fee,  the  sons  took  by  purchase  as  joint 
tenants  for  life  only ;  the  word  ^^  issue"  in  a  deed  being  a  word  of  purchase. 
4  Ves.  794. 

3.  Construction  —  of  the  rule  in  Shelly's  case. 

Vide  12  Ves.  89. 

4.  Construction  —  what  are  words  of  limitation,  what  of  purchase. 

'*  Heir,"  or  ''  heir  male  of  the  body"  in  the  singular  number,  words  of 
limitation,  not  of  purchase ;  unless  words  of  limitation  superadded,  or  the 
context  shows,  that  those  words  are  not  used  in  their  technical  sense ;  as  the 
word  ''  issue"  or  '*  without  impeachment  of  waste  :"  a  limitation  to  trustees 
to  preserve  contingent  remainders:  or  a  direction  so  to  frame  the  limit- 
ation, that  the  first  taker  shall  not  have  the  power  of  barring  the  entail. 
2  Ves.  &  Beam.  371. 

5.  Construction  —  whether  a  limitation  operates  by  way  of  renuunder 

or  in  use. 

It  is  a  certain  rule  of  law,  that  if  such  a  construction  can  be  put  upon  a 
limitation  as  that  it  may  take  effect  by  way  of  remainder,  it  shall  never  take 
place  as  a  springing  use  or  executory  devise.  Hence  a  limitation  in  a  settle- 
ment '*  to  trustees  to  the  use  of  A.  the  settler  for  life,  remainder  to  B.  his 
intended  wife,  for  life,  (except  as  thereafter  excepted,)  remainder  to  the  heirs 
of  the  body  of  A.  beeotten  on  B.,  remainder  to  A.  and  his  heirs,  with  a  pro- 
viso, that  if  A.  should  die,  and  leave  such  issue  as  aforesaid,  without  making 
any  provision  for  such  child  or  children  in  his  lifetime,  the  said  trustees 
should  stand  seised  of  one  moiety,  from  and  after  tlie  decease  of  A.  to  the 
use  of  such  child" — is  a  contingent  remainder,  not  a  springing  use,  and 
therefore  barred  by  a  fine  levied  by  A.  and  B.  Carwardine  v.  Carwardine» 
1  Eden,  27. ;  Feame's  Ex.  Dev.  388. 

6.  Construction — whether  a  limitation  operates  absolutely  or  condi- 

tionally. 

1.  Limitation  over  after  a  limitation  which  never  took  effect,  established ; 
not  operating  as  a  condition  precedent.    Meadows  v.  Panjr>  1  Ves.  &  Bcaai. 

124. 

2.  Bequest  of  3002.  to  A.,  to  be  paid  to  him,  his  executors,  &c.  within 
twelve  months  after  the  death  of  B.,  **  in  case  B.  shall  happen  to  survive  my 

wife.^' 
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wife."  The  latter  words  construed  with  reference  only  to  the  time  of  pay« 
ment,  and  not  to  make  void  the  legacy,  B.  having  died  in  the  lifetime  of  tcii« 
tator's  wife.     Massey  v.  Hudson,  2  Mer.  130. 

?•    Validity  or  invalidity  of  limitations,  as  being  or   not  being  too 

remote. 

1.  Testator  devises  leasehold  premises  to  his  executor,  after  payment  of  cer- 
tain sums  to  pay  the  rents  to  A.  for  life,  and  then  that  his  natural  daughter 
should  have  the  same  for  her  life ;  and  in  case  she  should  die  leaving  no 
lawful  issue,  he  bequeathed  the  premises  to  his  executors,  to  be  sold  for  the 
purposes  of  the  will.  Held,  the  aevise  over  to  the  executors  not  too  remote, 
Taylor  v.  Clarke,  2  Eden,  207. 

2.  Limitation  of  a  term  or  the  trust  of  a  term  for  twenty  lives  in  being 
successively,  is  good.    4  Ves.  S82. 

S.  Property  may  be  so  limited  as  to  make  it  unalienable  during  any  num* 
ber  of  lives,  not  exceeding  that,  to  which  testimony  can  be  applied,  to  de- 
termine, when  the  survivor  drops.     11  Ves.  146. 

4.  An  unborn  child  of  a  person  in  esse  may  be  made  tenant  for  life,  if 
beyond  that  the  absolute  interest  is  disposed  of.  lloutledge  v.  Dorrili 
2  Ves.  857. 

5.  Limitation  to  a  child  en  ventre.     16  Ves.  296. 

6.  Whether  a  limitation  in  a  will  was  a  perpetuity.  Tothil  v.  Pitt,  Dtck. 
431. 

7.  Limitation  of  personal  property,  if  A.  should  die  without  issue  male,  B. 
(if  living),  if  not,  C.  and  D.  in  succession  of  age,  to  enjoy,  &c, ;  not  too 
remote.    Southey  v.  Lord  Somerville,  13  Ves.  486. 

8.  Appointment  by  will  of  a  sum  of  money  to  several  persons  upon  the 
death  of  testatrix's  son  without  issue,  or  without  making  any  disposition  by 
will  or  deed ;  held  to  be  too  remote  and  void.  Grey  v.  Montagu,  2  Eden, 
205. ;  3  Toml.  315. 

9.  A  limitation  by  will  of  personal  estate  after  the  death  of  N.  S.  without 
lawful  issue,  is  too  remote  and  void.    Jeffery  v.  Sprigge,  1  Cox,  62. 

10.  Gift  of  the  interest  of  a  sum  of  money  to  A.  for  life,  at  his  death,  to 
devolve  to  the  heirs  of  his  .body,  is  too  remote.  Robinson  v.  Fitzherbert, 
2  B.  C.  C.  127. 

11.  Trust  by  deed,  creating  estates  tail,  after  any  contractTor  alienation 
to  raise  a  sum  of  money  for  the  persons  next  in  the  course  of  limitation, 
declared  void,  as  tending  to  a  perpetuity,  and  inconsistent  with  the  rights  of 
the  tenant  in  tail.    Mainwarin^  v.  Baxter,  5  Ves.  458. 

12.  Limitation  of  personal  property  upon  an  indefinite  failure  of  issue  void, 
as  too  remote.     13  Ves.  483. 

13.  Limitation  of  personal  property  after' an  indefinite  failure  of  issue  void, 
as  too  remote ;  otherwise,  if  confined  to  the  time  of  the  death.  Courts  en- 
deavour to  support  such  limitation ;  taking  advantage  of  any  expression  to 
construe  the  event  never  having  had  issue,  or  to  confine  it  to  the  death. 
Ibid.  484. 

14.  By  the  law  of  Scotland,  land  may  be  made  unalienable  for  ever  under 
certain  regulations.    4  Ves.  339. 

8.  Of  accelerating  limitations,  the  antecedent  limitations  being  void. 

The  first  use  being  void,  quare  whether  the  subsequent  uses  are  made 
void,  or  their  coming  into  possession  is  accelerated.  Robinson  v.  Hardcastle, 
2B.C.C.  22. 

IV.  3n  telatton  to  tfft  contopattce  of  estates ;  \»ith  t%t  legal 

contttqtimresi^ 

1.  Possession,  when  essential  to. 

A  person  out  of  possession,  cannot  convey  any  thing  to  a  stranger :  he  can 

N  n  2  only 
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only  gire  a  release  to  one  in  possession.    Underwood  ▼•  Lord  Courtown, 
2  Sdtt.  A  Lef.  65. ;  Saunders  v.  Lord  Annesley,  Id.  105. 

2.  Effect  of  joining  in  a  conveyance,  upon  the  party^s  rights. 

Where  a  man  is  called  upon  to  join  in  a  conveyance  for  the  purpose  of 
obviating  a  specified  objection  to  title,  he  will  not  be  bound  by  it,  as  to  any 
interest  of  which  he  has  not  been  apprised*  But  if  he'  consents  to  join  in 
the  conveyance,  upon  being  told  generally  that  there  are  objections  to  the 
title*  he  must  be  taken  to  have  enquired  into  the  nature  of  those  objections* 
and  cannot  afteivards  raise  a  question  as  to  the  extent  of  his  information* 
Braybrook  v.  Inskip,  2  Mer.  366. 

3.  Effect  of  a  mistaken  recital. 

Recital  of  a  charge  for  the  benefit  of  one  who  is  a  party  to  the  deed* 
omitting  to  recite  an  estate  for  life  in  remainder  of  the  same  party,  shall  not 
hurt  her  title.    Finch  v.  Finch,  4  B.  C.  C.  38. 

4.  Of  livery. 

1.  Feoffinent  by  deed  to  a  relation  and  his  heirs,  but  no  livery  of  seisin: 
it  shall  be  construed  a  covenant  to  stand  seised.    2  Ves.  226. 

2.  Vide  8  Mer.  416. 

5.  Possession,  whether  essential  to  a  rdease. 

Vide  2  Sch.  &  Lef.  65. 105. 

6.  Lease  and  release,  proof  of. 

Remainder  under  an  old  settlement  barred  bv  a  fine  and  non-claim :  the 
fine  also  working  a  discontinuance.  The  defenoants  producing  the  lease  for 
a  year  and  a  copy  of  the  release,  the  original  not  being  forthcoming,  the  bill 
was  retained,  with  liberty  to  bring  an  ejectment ;  ana  in  default,  the  bill  to 
be  dismissed  with  costs.    Snell  v.  Silcock,  5  Ves.  469. 

7.  Covenant  to  stand  seised. 
Vide  2  Ves.  226. 

8.  Fine  —  operative  as  a  bar  of  fine  and  non-claim. 
Vide  5  Ves.  469. 

9.  Fine — operation  of,  whetlier  prevented  by  bill  in  equity. 
A  bill  in  equity  not  sufficient  to  prevent  the  operation  of  a  fine  at  law. 
5  Ves.  238. 

10.  Fine  —  levied  pendente  lite  s  its  effect. 

Fine  levied  pendente  lite  not  to  be  set  up  at  the  trial  of  an  ejectment. 
Lutwich  V.  Southin,  Dick.  286. 

11.  Fine,  impeachable  for  fraud. 

A  fine  may  at  law  be  impeached  for  fraud,  and  in  matters  of  fraud  equity 
has  concurrent  jurisdiction.    Conry  v.  Caulfield,  2  B.  &  B.  272. 

12.  Fine — levied  upon  a  fraudulent  possession ;  its  efifect 

A  fine  levie<l  upon  a  possession  acquired  by  the  fraud  of  a  tenant,  but 
acquiesced  in  by  the  landlord,  with  notice  t>f  the  fraud,  will  operate  as  a 
bar.    Conry  v.  Caulfield,  Ibid.  273. 

13.  Fme — what  subjects  or  parcels  are  included  in. 

1.  Fines  are  levied  by  all  descriptions  of  names,  to  take  in  every  thing : 
and  no  objection  that  any  thing  described  was  not  really  included.  I  Ves. 
138. 

2.  Court  w\\  not  intend  that  there  are  advowsons,  merely  because  men- 
tioned in  the  fine.    Butler  v*  Every,  Ibid.  136. 

14.  Rne 
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14.  Fine  —  its  e£^t  to  pass  future  interests. 

Effect  of  a  fine,  operating  as  an  estoppel,  to  pass  any  future  interest. 
14  Ves.  240. 

15.  Fine  —  levied  by  one  not  having  the  freehold;  its  effect 

Fine  levied  by  a  party  not  having  the  freehold,  has  no  effect :  it  may  be 
avoided  by  the  plea  **  ouod  partes  ^nis  nil  kabuerunt"  Saunders  v.  Lord 
Annesley,  2  Sch.  &  Leu  99« 

16.  Fine — levied  by  elegit  crcSiitor ;  its  effect. 

A  fine  levied  by  an  elegit  creditor  can  avail  nothing ;  possession  not  being 
adverse  to  the  title  of  the  debtor.     Conry  v.  Caulfield,  8  R.  &  B.  272. 

17.  Fine  —  when  it  operates  as  a  discontinuance. 

Vide  5  Ves.  469. 

18.  Fine —- levied  by  tenant  in  taU  with  reversion  in  fee,  itsefiect. 

Tenant  in  tail  with  reversion  in  fee  levying  a  fine,  lets  in  the  reversion ; 
but  suffering  a  recovery  bars  it  and  all  incumbrances,  and  gains  a  new  fee. 
3  Ves.  675. 

19.  Fine  —  levied  by  one  of  two  parceners,  seised  in  taSlf  with  re- 
mainder in  fee  aliunde. 

Two  sisters,  having  estates  tail  descend  from  the  mother,  and  the  remainder 
in  fee  by  descent  from  the  brother,  one  levies  a  fine :-  a  case  was  sent  to  the 
master  of  the  rolls  to  the  common  pleas,  upon  the  question,  wfaether  sho 
acquired  a  fee-simple  in  any,  and  what  parts  of  the  estate.  Church  v.  Ed- 
wards.   2B.C.C.180. 

20.  Fine  —  its  eflfect  upon  equities  and  equitable  rights. 

1.  A  person  coming  to  a  title  which  is  bound  by  an  equitable  right,  cannot,- 
by  levying  a  fine,  discharge  his  estate  from  Uie  consequences  of  that  rights 
1  Sch.  &  Lef.  380. 

2.  Where  a  fine  is  levied  upon  a  possession  gained  in  such  &way,  that  the 
title  on  which  the  equity  attaches  is  not  altered ;  or  where  the  possession  ia 
gained  on  a  confidence,  and  it  is  attempted  to  make  title,  contrary  to  that 
confidence,  a  fine  and  non-claim  will  make  no  bar.    1  Sch.  &  Lef.  381. 

21  •  Fine  —  whether  a  bar  to  equitable  remainders. 

Fine  will  bar  equitable,  as  well  as  legal  remainders,  but  the  estates  must  be 
completely  legal  or  completelv  equitable ;  therefore  where  there'  was  an 
equitable  estate  for  life,  with  a  legal  estate  tail,  the  recovery  did  not  operate. 
Botelerv.  Alliogton,  1  B.C.C.72.;  Shepland  v.  Smith,  1  B.C.C.75.;  vide 
Salvin  v.  Thornton,  1  B.  C.  C.  75.  n. 

22.  Fine  —  whether  a  bar  to  a  bill  for  relief. 

Fine  shall  not  be  set  up  as  a  bar^  where  a  bill  has  been  filed  for  relief. 
Fincke  v.  Thornycrofl,  1  B.  C.  C.  289. 

23.  Fine  ^-sur  concessit^  commencement  of  its  operadon. 

A  fine  sur  concessit  begins  to  operate  as  a  bar  only  from  the  execution* 
Sembl.  1  Sch.  &  Lef.  228. 

,    24.  Fine  —  practice  relative  to  the  levying  of. 

A  dedimus  is  sued  to  take  the  acknowledgment  of  a  husband  and  wife  who 
were  resident  in  Jamaica.  Owing  to  accidental  circumstances  the  dedimus 
was  not  returned  until  a  year  after  the  teste ;  and  on  this  account  the  ciirsitor 
refused  to  receive  it,  as  being  contrarv  to  the  practice  of  their  office.  But 
the  court  directed  the  cursitor  to  receive  it.    Townend  v.  Lowe,  1  Cox»  410* 

N  n  3  25.  Re- 
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25.  Recovery  — possession  whether  essential  to. 

A  recovery  suffered  by  a  person  not  in  possession,  has  no  operation. 
Wynne  v.  Cookes,  1 B.  C.C.515. 

26.  Eecovery  —  suffered  by  tenant  in  tail  with  reversion  in  fee ;  its 

effect. 

Vide  3  Ves.  675. 

V.  ft!  relation  to  ttmtmr^ 

On  a  purchase. 

If  a  person  having  a  mere  right,  obtain  possession,  by  contract  with  him 
who  has  It,  he  cannot  be  remitted  to  his  mere  right ;  but  must  hold  the  pos- 
session according  as  he  has  received  it ;  because  it  was  his  folly  to  take  pos- 
session in  that  manner,  without  recovering  it  by  lawful  means.  2  Sch.  & 
Lef.  103. 

VI.  3|it  rtlation  to  imrgrtf 

1.  In  the  cases  of  tenant  in  tail,  infant,  and  adult. 

The  case  of  merger  with  reference  to  tenants  in  tail,  infant,  and  adult. 
11  Ves.  277: 

2.  Of  the  merger  of  equitable  interests  in  legal. 

1.  Where  legal  and  equitable  estates  meet  in  the  same  person,  the  equi-* 
table  merge  in  the  legal.    Wade  v.  Paget,  1  Cox,  74. ;  IB.  C.  C.  363. 

2.  Where  the  equitable  and  legal  estates  equal  and  co-extensive  unite  in 
the  same  person,  'the  former  merges ;  therefore,  where  the  former  descends 
ex  parte  paternBf  the  latter  ex  parte  maternal  upon  their  union  the  paternal 
heir  has  no  equity.     Selby  v.  Alston,  3  Ves.  339. 

3.  To  create  a  merger  of  the  equitable  in  the  legal  estate  by  their  union, 
the  interest  in  each  must  be  the  same ;  an  equitable  recovery  therefore 
barred  an  equitable  remainder  in  tail,  in  the  person  who  had  the  whole 
legal  fee.    Brydges  v.  Brydges,  3  Ves.  125. 

4.  Where  a  term  would  merge  by  its  union  with  the  inheritance  in  the 
person,  if  he  has  in  the  one  the  legal,  in  the  other  the  equitable,  estate,  the 
term  will  attend  the  inheritance.  Therefore,  where  tenant  for  years  subse- 
quently to  his  will  contracted  to  purchase  the  inheritance,  and  died  before 
conveyance,  the  residuary  legatees  have  no  claim  under  the  term  against  the 
heir.     Capel  v.  GirdJer,  9  Ves.  509. 

3.  Whether  equity  will  modify  the  legal  doctrine  of  merger. 

At  law  and  in  equity,  where  there  is  a  confusion  of  rights,  there  is  an 
immediate  merger ;  that  is  prevented  in  equity  by  the  intention  cither  ex- 
press or  implied ;  as  in  the  case  of  an  infant  entitled  to  an  estate,  and  also 
to  a  charge  upon  it ;  the  rights  ^  remain  distinct,  because  more  beneficial. 
2  Ves.  264. 

VII.  3[n  rtlation  to  tfft  tontersiion  of  propettp  in  gemraL 

1.  As  between  the  real  and  personal  representative. 

1.  No  equity  between  the  heir  or  devisee  and  personal  representative  to 
convert  property  from  the  state,  in  which  it  is  found  at  the  death.  5  Ves.  303. 

2.  To  convert  real  or  personal  property,  as  between  real  or  personal  re- 
presentatives, from  the  state,  in  which  it  is  found  at  the  death,  the  charac- 
ter of  land  or  money  must  by  the  trust,  covenant,  &c.  be  imperatively  and 
definitively  affixed  to  it ;  otherwise,  if  there  was  an  option,  there  is  no 
equity.  The  bill  by  the  heir  claiming  the  personal  property,  as  real  estate, 
was  oismisscd  without  costs.    Wheldale  v.  PartridgCi  5  Ves.  388. 

3.  As 
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3*  As  between  real  and  personal  representatives  their  rights  are  purely 
legal.  Chance  decides  between  them ;  and  neither  has  any  equity  to  con- 
vert the  property.  The  intent  of  the  testator  is  a  consideration  for  devisees 
2  Ves.  170. 

2.  In  the  case  of  a  special  direction  for  a  purpose  which  fails. 

General  principle,  that  where  a  person,  dealing  upon  his  own  property 
only,  has  directed  a  conversion  for  a  particular  purpose,  or  out  and  out,  but 
the  produce  to  be  applied  to  a  particular  purpose,  when  the  purpose  fails, 
the  intention  fails ;  and  this  court  regards  him  as  not  having  directed  the 
conversion.    7  Ves.  435. 

S.  Under  an  agreement. 

What  is  agreed  to  be  done  considered  as  done ;  as  money  under  contract 
to  be  laid  out  in  land,  &c.     13  Ves.  472. 

4.  Under  the  effect  of  a  contract  by  relation. 

Property  held  converted  under  the  eflect  of  a  contract  by  relation,  though 
the  actual  conversion  depended  on  a  contingency,  not  in  the  option  of  the 
owner,  and  did  not  take  place  during  his  life.    7  Ves.  436. 

5.  Of  an  infant's  property. 

Conversion  of  the  property  of  an  infant  for  his  benefit  guarded  so  as  not 
to  change  the  nature  o£  it  as  between  the  representatives.    1 1  Ves.  278. 

VIIL  3|n  itlatton  to  rj^  toiibm^ton  of  real  protiettp  to  ptt^ 

ootial. 

1.  The  time  of  conversion  ascertained. 

General  residuary  bequest,  including  a  leasehold  farm,  with  the  stock,  to 
be  converted  into  money  as  soon  as  conveniently  may  be,  upon  trust  to  pay 
the  interest,  &c.  for  life,  and  as  to  the  capital  for  the  children.  The  stock 
being  considerably  increased  between  ^he  death  in  April  and  the  sale  at 
Michaelmas,  it  was  decreed,  that  the  conversion  was  in  a  reasonable  time> 
and  the  party  entitled  for  life  should  have  interest  from  the  conversion ;  and 
as  to  premises,  that  from  a  defect  of  title  could  not  be  sold,  that,  being  for 
the  interest  of  all,  that  they  should  not  be  sold,  a  value  should  be  set  upon 
them,  to  carry  interest  at  4/.  per  cent,  from  the  death.  GibsoB  v.  Bott» 
7  Ves.  89. 

2.  Conversion  for  a  special  purpose ;  its  effect* 

RcSal  estate,  to  be  converted  into  personal  for  special  purposes,' not  per-* 
sonal  property  to  all  intents ;  so  as  to  let  in  creditors  by  simple  contract. 
Gibbs  V.  Ougier,  12  Ves.  413. 

3.  In  the  case  of  a  sale  directed. 

1.  Where  a  real  estate  is  ordered  to  be  sold,  and  is  blended  with  personal 
property,  it  becomes  personalty^  and  shall  go  accordingly.    Fletcher  v.. 
Ashburner,  1  B.C.C.  497. 

2.  But  where  they  are  to  be  blended  only  for  particular  purposes*  (as  to 
pay  certain  legacies,  which  lapse  by  the  death  of  the  le&;atees  in  the  life  of  the 
testator,)  then  so  much  as  is  real  shall  result  to  the  heir,  and  so  much 
as  is  personal  to  the  personal  representative.  Ackroyd  v.  Smithson 
1  B.  C.  C  502. 

3.  Land,  under  a  devise  in  trust  to  be  sold,  not  considered  as  real 
estate.  The  trust  not  being  executed,  but  no  act  done,  showing  an  inten- 
tion to  alter  the  character  impressed  by  the  uses  of  the  will.  An  objection 
to  the  title  of  the  heir  upon  that  point  prevailed.  Kirkman  v.  Miles^ 
13  Ves.  338. 

N  n  4  4.  In 
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4.  In  the  case  of  a  sale  directed  for  a  special  piiipose. 

1.  Devise  of  real  estate  in  trust  to  sell ;  if  a  conversion  to  personal  pro- 
perty, not  absolutely,  but  for  partial  purposes,  as  the  payment  of  debts,  a 
resulting  trust  as  to  the  surplus  for  the  heir;  but  as  personal  property. 
Wright  V.  Wright,  16  Ves.  188. 

2.  Conversion  directed  by  will,  of  real  estate  into  personal,  not  to  all  in- 
tents, but  for  the  purpose  only  of  answering  legacies  and  annuities ;  subject 
to  that  as  to  the  real  estate,  a  resulting  trust  for  the  heir ;  which  cannot  be 
affected  by  an  unattested  codicil,  bequeathing  a  lapsed  share  of  the  residue. 
Hooper  v.  Goodwin,  18  Ves.  jun.  156* 

5.  In  the  case  of  a  sale  directed  for  a  special  purpose,  which  fiiils. 

Clear  rule  in  equity,  that,  where  real  estate  is  directed  to  be  converted 
into  personal  for  a  purpose  which  fails  either  wholly  or  partially,  to  that 
extent  the  money  is  considered  real  estate.    1  Ves.  &  Beam.  174. 

6.  In  the  case  of  a  contract  to  selL 

A  contract  to  sell  will  not  in  all  cases  convert  the  real  into  personalty ;  and 
H  shall  not  be  so  to  defeat  the  party's  intention.  Foley  v.  Percival> 
4B.C.C.  419. 

?•  In  the  case  of  a  contract  to  sell  a  reversion. 

A.  makes  a  lease  to  B.  for  seven  years,  and  on  the  lease  is  endorsed  an 
agreement,  that  if  B.  shall,  within  aJimited  time,  be  minded  to  purchase  the 
inheritance  of  the  premises  for  3000/.,  A.  would  convey  them  to  him  for 
that  sum.  B.  assigns  to  C.  the  lease  and  the  benefit  of  this  agreement.  A. 
dies»  and  by  his  will  gives  all  his  real  estate  (generally)  to  D.,  and  all  his  per- 
sonal estate  to  E.  and  D.  equally.  Within  the  limited  time,  but  after  the 
death  of  A.,  C.  claims  the  benefit  of  the  agreement  from  D.,  who  accord- 
ingly conveys  the  premises  to  C.  for  3000/.  This  sum  of  SOOO/.  when  paid, 
is  part  of  the  personal  estate  of  A.,  and  £•  is  entitled  to  one  moiety  of  it  as 
such.    Lawes  v.  Bennett,  1  Cox,  167* 

8.  By  construction  of  a  settlement 

By  articles  previous  to  the  marriage  of  F.  N.  and  E.  S.>  the  wife  grants 
to  trustees,  &c.  an  undivided  sixth  part  of  certain  estates  for  eighty  years, 
if  S.  N.  should  so  long  live,  and  then  upon  trust  (so  soon  as  convenient  after 
the  death  of  S.  N.,  and  after  settlement  made  by  the  husband  of  an  estate 
called  the  F.  estate,  and  of  a  rent  charge  of  260/.  to  which  he  was  entitled 
in  reversion,  expectant  on  the  death  of  S.  N.)  absolutely  to  sell  and  dis- 
pose of  the  same,  and  apply  the  money  arising  from  tlie  sale  thereof,  and  of 
the  other  premises  after  mentioned,  upon  the  trqsts  after  mentioned.     By 
the  same  articles  the  husband  covenants,  within  ten  years,  to  convey  the  F. 
estate  to  the  same  trustees,  upon  the  like  trusts  as  were  declared  as  to  the 
said  undivided  sixth ;  and  likewise  covenants  within  six  months  after  the 
death  of  S.  N.  to  settle  upon  them  the  said  rent  charge  upon  the  trusts 
therein  mentioned.    The  trusts  of  the  monies  to  arise  by  sale  of  all  the 
premises  directed  to  be  sold,  are  then  declared,  to  the  husband  for  life, 
then  to  the  issue  of  the  marriage,  and  in  default  of  issue,'  as  the  husband 
should  appoint.    The  husband  dies  in  the  lifetime  of  S.  N.  without  issue, 
having  by  his  inll,  after  confirming  the  marriage  articles,  siven  to  his  wife 
all  his  real  and  personal  estate,  to  which  he  became  entitled  by  his  marriage, 
and  which  should  remain  undisposed  of  at  his  death,  and  the  residue  of  his 
personal  estate,  and  appointed  her  his  executrix,  and  having  devised  all 
other  his'  real  estate  to  his  wife  for  life,  with  remainder  to  the  defendant. 
S.  NJ  afterwards  dies ;  no  sale  takes  place,  and  no  settlement  is  made  of 
the  F.  estate,  according  to  the  articles*    The  widow  enters  into  possession 
of  that  estate,  according  to  the  articles.    The  widow  enters  into  possession 

of 
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of  that  estate,  conceiving  herself  to  be  only  entitled  as  tenant  for  life  under 
the  will  of  her  husband ;  and  upon  her  death,  the  defendant  enters  as 
entitled  in  remainder  under  the  same  wilK  Upon  a  bill  filed  bv  the  executor 
of  the  widow,  to  whom  she  had  devised  all  the  residue  of  her  estate  real 
and  personal,  claiming  to  have  the  F.  estate  sold  under  the  covenant  in  the 
marriage  articles,  and  the  produce  paid  to  him  as  part  of  the  personal  estate 
of  the  widow,  it  was  decreed  accordingly ;  the  court  being  of  opinion,  that 
the  covenant  to  convey  being  absolute  and  unqualified,  the  estate  must  be 
considered  as  having  been  converted  into  personalty  by  the  marriage 
articles;  that  the  testator  could  not  be  held  to  have  elected  to  take  it 
otherwise,  the  period  of  sale  not  being  arrived  when  she  died ;  that  the  will 
afforded  no  eviaence  of  an  intention  to  pass  it  as  real  estate ;  and  lastly,  that 
the  widow  could  not,  by  any  conduct,  tending  to  show  in  what  light  she 
considered  it  at  all  to  afiect  the  question.    Stead  v.  Newdigate,  2  Mer.  521. 

9.  By  construction  of  a  will. 

Direction  by  will  to  sell  real  estates,  and  after  the  sale  to  pay  certain 
legacies,  held  upon  the  will  not  a  conversion  out  and  out,  so  that  the  sur- 
plus produce  would  pass  by  an  unattested  codicil.  To  produce  that  effect, 
an  intention  must  be  collected  from  the  will  duly  attested  to  pass  that 
surplus  under  terms  primSJacie  descriptive  of  personal  property  only,  but 
upon  the  whole  will  utended  to  pass  such  surplus.  Sheddon  v.  Goodrich, 
7  Ves.  481. 

10.  By  construction  of  a  will  and  deed  of  trust 

Copyhold  conveyed  on  trust  to  sell ;  tlie  money  to  be  deemed  part  of  his 
personal  estate,  and  in  trust  for  such  uses  as  he  should  by  deed  or  will 
appoint ;  and  in  default  f6r  his  right  heir.  A  will,  executed  on  the  same 
day,  but  not  referring  to  the  deed,  directing  a  sale  of  particular  property, 
and  disposing  of  the  personal  estate  in  general  terras,  held  not  applicable  t^ 
the  estate,  conveyed  by  the  deed ;  which  went  to  the  heir ;  no  use  beine 
by  the  subsequent  instrument  declared;  if  the  estate  was  converte£ 
Lowes  V.  Hackward,  18  Ves.  jun.  168. 

11.  In  Telation  to  the  ceremonial  of  a  devise. 
Real  estate  cannot  be  converted  into  personal  by  will,  so  as  to  enable  the 
testator  to  make  a  direct  disposition  of  it  by  an  unattested  codicil.   18  Ves. 
jun.  166. 

12.  In  fiivour  of  the  next  of  kin,  in  the  case  of  a  lapsed  legacy. 

Conversion  of  real  estate  into  personal  complete  for  all  the  purposes  of  the 
will,  not  for  the  next  of  kin,  in  case  of  lapse. .  18  Ves.  jun.  165. 

IS.  By  sale  of  land  charged  with  a  jointure. 

Stock,  produced  by  a  sale  of  real  estate  under  the  London  dock  act, 
(39  &  40  Geo.  3.  c.  47*)  subject  to  jointure,  considered  as  real  estate :  the 
original  character  not  havmg  been  displaced  by  a  complete  conversion. 
Shard  V.  Shard,  14  Ves.  348. 

14.  In  the  case  of  timber  wrongfully  felled. 

Representatives  —  if  a  bailiff  cuts  timber  without  authority,  and  before  it 
is  sold  the  party  dies,  it  is  personal  assets,  and  the  heir  has  no  action  against 
the  personal  representative ;  nor  is  there  any  equity  between  them  on  the 
subject.    2  Ves.  74. 

.  15.  In  the  case  of  timber,  belonging  to  an  infiuit,  felled. 

1.  Timber  improperly  cut  down  during  infancy,  and  infant  dying,  shall 
go  as  real  estate.    Tullet  v.  Tullet,  Dick.  322. 

2.  Where  timber  was  cut  down  irom  off  a  lunatick's  estate,  because  in  a 

perishing 
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perishing  state,  and  for  the  benefit  of  the  rest,  under  a  reference  and  order 
of  the  court :  Lord  Thurlow  seemed  to  tliink  upon  a  question  between  the 
heir  and  personal  representative,  that  under  such  circumstances,  the  money 
raised  was  personalty ;  but  recommended  a  bill  to  have  a  solemn  judgment* 
In  re  Bromfield,  1  Dick,  762. 

16.  From  the  incompetency  of  an  infiuit  to  elect. 

Real  estate  converted  into  personal  out  and  out,  under  a  trust  to  sell  for 
the  payment  of  debts,  and  to  pa^  the  residue  to  the  grantor,  his  executors* 
&c.;  and  falling  thus,  impressea  with  the  character  of  money  to  one  who  died 
an  infant,  incompetent  therefore  to  elect  to  have  it  re-converted,  passed  to 
his  administratrix.    Van  v.  Bamett,  19  Ves.  102. 

17.  By  a  partnership  contract 

1.  Estate  real  may  be  converted  by  a  co-partnership  agreement  into  per- 
sonalty, but  must  be  so  expressly  to  have  the  effect.  Thornton  v.  Dixon, 
3B.C.C.  199. 

2.  Upon  the  construction  of  a  deed  for  the  purpose  of  a  partnership,  real 
estate  neld  to  be  converted  out  and  out  into  personal.  Ripley  v.  Water- 
worth,  7  Ves.  425. 

IX.  3|n  relation  to  tge  contertiton  of  {iet0onal  propettp  to 

1.  As  between  the  real  and  personal  representatives. 

1.  Money  bcins  once  clearly  impressed  with  real  uses,  and  one  of  those 
uses  being  for  the  benefit  of  the  heir,  the  impression  will  remain  for  his 
benefit ;  and,  to  put  an  end  to  it,  in  a  question  between  the  heir  and  executor, 
either  the  money  must  come  to  the  possession  of  the  person,  from  whom 
they  claim  in  those  characters,  or,  ne  must,  if  it  is  in  the  hands  of  a  third 
person,  do  some  act,  denoting  a  change  of  intention.    7  Ves.  235. 

2.  To  entitle  the  heir  to  the  performance  of  an  agreement  for  a  purchase 
out  of  the  personal  estate,  the  agreement  must  have  been  binding  upon  the 
parties  contracting,  so  that  the  property  was  converted  in  equity  before 
the  death.  Buckmasterv.  Harrop,  7  Ves.  341.  Affirmed  on  rehearing. 
13  Ves.  456. 

3.  Liability  of  real  and  personal  representatives  in  respect  of  a  contract 
reeulated  by  that  of  the  party  at  his  death.  If  he  could  not  be  compelled  to 
take  the  estate,  the  heir  cannot  insist  on  having  it,  and  that  the  personal 
estate  shall  pay  for  it.     10  Ves.  607. 

4.  When  a  contract  for  the  purchase  of  an  estate  is  not  complete  in  the  life- 
time of  the  ancestor,  the  terms  of  it  not  being  ascertained,  the  heir  is  not 
entitled  to  have  the  personal  estate  applied  in  payment  of  the  purchase  money. 
Savage  v.  Carroll,  1  Ball  &  Beatty,  265.  —  When  the  terms  of  such  contract 
are  not  sufficiently  made  out  in  proof,  a  reference  or  issue  will  not  be  granted 
to  ascertain  them.    Ibid. 

5.  To  entitle  an  heir  to  an  application  of  the  personal  estate,  in  completing 
a  contract  for  a  purchase  of  lands  by  his  ancestors,  it  must  be  such,  as  he 
could  have  been  compelled  to  perform.     1  Ball  &  Beatty,  281. 

2.  In  the  case  of  money  to  be  laid  out  in  land. 

1 .  Money  on  mortgage  ordered  to  be  laid  out  in  land,  shall  be  considered 
as  land.    Leslie  v.  Duke  of  Devonshire,  2  B.  C.  C.  189. 

.  2.  Personal  estate  devised  by  will  to  be  laid  out  in  the  purchase  of  lands* 
to  be  considered  as  land  until  laid  out.     Carr  v.  Ellison,  Dick.  796. 

3.  Money  being  ordered  to  be  laid  out  in  land,  an  infant  cannot  elect  to  take 
it  as  money,  or  devise  or  bequeath  it  either  as  land  or  money.  Carry. 
EUisoBi  2  B.  C.  C.  5^. 

4.  The 
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4.  The  rule*  that  mooey  to  be  laid  out  in  land  shall  be  considered  as  land, 
holds  only  where  the  quality  of  land  is  imperatively  fixed  on  the  money. 
2  Ves.  184. 

5.  Stock,  taken  by  the  heir  as  real  estate  under  a  trust,  to  lay  it  out  in 
land,  not  executed,  considered  as  personal  estate  in  him,  under  circum* 
stances,  shewing  his  conception  and  mtention  to  treat  and  dispose  of  it  as 
personal  property*    Triquet  v.  Thornton,  13  Yes.  345. 

6.  By  marriage  settlement  500/.  was  assigned  to  trustees  in  trust  to  lay  the 
same  out  in  land,  with  the  consent  of  the  wife,  and  to  pay  the  rents  to  the 
wife  for  her  life,  for  her  separate  use,  remainder  to  the  husband  for  life,  and 
afler  the  death  of  the  survivor  in  trust  to  convey  the  same  to  such  persons' 
and  for  such  estates  as  the  wife  should  by  deed  or  will  appoint ;  and  in  de- 
fault of  appointment  in  trust  for  the  right  heirs  of  the  wife  for  ever:  proviso, 
that  until  such  purchase  shodd  be  made,  the  trustees  should  invest  the 
money  in  the  public  funds,  with  the  consent  of  the  wife,  and  pay  the  divi- 
dends to  the  wife  for  life,  for  her  separate  use,  and  afler  her  death  to  such 
persons  as  the  rents  of  the  lands  to  be  purchased  would  so  to,  according  to 
the  limitations  aforesaid,  and  to  pay  or  transfer  the  pnncipal  sum  of  500/. 
or  the  stock  in  which  the  same  should  be  invested,  to  such  person  as,  accord- 
ing to  the  limitations  aforesaid,  would  be  entitled  to  the  inheritance  of  such 
lands.  This  5001.  was  never  paid  to  the  trustees,  but  remained  in  the  hands 
of  the  husband  at  the  death  of  the  wife.  She  having  made  no  appointment, 
this  500^.  vested  in  her  heir  at  law  (subject  to  the  life-interest  of  the  husband) ; 
but  the  heir  took  it  as  money,  and  therefore  at  her  death  this  interest  passed 
to  his  personal  representatives.    Russel  v.  Smythies,  1  Cox,  215. 

3.  In  the  case  of  money  to  be  laid  out  in  land,  but  lent  on  mortgage 

instead. 

Personal  to  be  laid  out  in  land,  but  lent  on  mortgage  instead,  considered  as 
land,  having  been  always  out  in  trustees,  and  the  uses  never  united  with  the 
possession ;  and  passed  by  such  general  words  in  a  will  as  would  pass  land. 
Rashley  v.  Masters,  1  Yes.  201. 

4.  In  the  case  of  money  under  marriage  articles,  to  be  invested  in 

securities. 

Persona]  under  marriage  articles  to  be  invested  in  land  or  government,  or 
other  securities :  the  court  finding  it  in  its  original  state  considers  it  as  per- 
sonal ;  but  part  having  been  laid  out  in  land,  which  was  settled,  and  after- 
wards sold,  and  the  produce  invested  in  stock,  till  a  proper  purchase  of  land 
could  be  found  to  be  settled  to  the  same  uses,  that  was  considered  as  landl 
Bristow  v.  Warde,  2  Yes.  336.     . 

5.  Purchase  money  of  contract  that  went  off. 

Estate  contracted  for,  but  contract  dismissed,  on  account  of  testator's  estate 
made  part  of  real  estate,  and  the  money  should  be  laid  out  in  land  to  the 
same  uses.    Whitaker  v.  Whitaker,  3  B.  C.  C.  31. 

6.  Damages  for  not  conveying  or  settling  estate. 

A  certain  estate  is  covenanted  to  be  conveyed,  and  is  not  so ;  the  breach  of 
the  covenant  is  in  damages  —  such  damages  are  money,  not  land.  In  the  hands 
of  the  party  injured.    Wade  v.  Paget,  1  Cox,  74,  1  B.C.  C.  363. 

7.  In  the  case  of  an  infant  purchaser. 

1.  Where  part  of  an  infant's  real  estate  was  settled  in  jointure  upon  her 
mother,  who  being  distressed,  and  about  to  sell  her  interest,  a  petition  was 
presented,  and  the  infant,  upon  a  reference  to  the  master,  and  under  an 
order  of  court,  purchased  it ;  she  afterwards  attained  twenty-oi>e,  received  a 
year's  rent,  and  died.    Held,  tlmt  the  purchase,  though  made  during  infancy, 

was 
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was  to  be  considered  as  real  estate.    Inwood  v.  Troyne,  2  Eden,  148. ; 
Amb.  4?17. 

2.  Lands  purchased  by  the  guardian  of  an  infant  with  his  personal  estate, 
will,  in  case  of  his  death  during  his  minority,  be  considered  still  as  personalty. 
Gibson  v.  Scudamore,  Dick.  ^5. 

8.  In  the  case  of  uses  to  convert  personalty  into  land,  being  united 

with  the  fund  in  tlie  same  person. 

The  decisions,  that  where  the  uj^es  to  convert  personal  into  land  are  united 
with  the  fund  in  the  same  person,  it  shall  be  considered  as  land,  without 
intent  declared  to  the  contrary,  have  gone  too  far ;  for  in  that  case  the  uses 
are  merged,  there  being  no  person  to  call  for  the  application.    I  Ves.  204. 

9.  By  construction  of  a  settlement. 

As  between  tlie  representatives  money  considered  land  under  a  direction 
in  a  settlement  with  all  convenient  speed  after  request  to  lay  it  out ;  though 
no  request  was  made ;  upon  the  construction,  all  the  limitations  being  adapted 
to  real  uses,  and  other  circumstances.    Thornton  v.  Hawley,  10  Ves.  129* 

10.  By  construction  of  a  will. 

Money,  under  a  direction  to  be  laid  out  in  land,  considered  as  real  estate 
under  a  general  disposition  by  the  will  of  a  person,  entitled  to  it  absolutely 
in  either  shape,  of  '*  the  money  and  land,"  in  the  absence  of  intention :  the 
word  money  being  answered  by  another  fund  of  stock.  Biddulph  v.  Biddulph> 
12Ves.  i61. 

X.  In  itlation  to  tge  exonerottoti  of  t^r  xtsd  etitate  bp  tj^e 

ptvgonaU 

1.  General  rule. 

No  exoneration  of  the  heir  by  the  personal  assets  of  a  party,  who  never 
personally  contracted ;  or  i)ot  originally,  but  only  as  a  farther  security  in  a 
subsequent  transaction,  not  inten&d  to  disturb  the,  order  uf  charge :  as  the 
transfer  of  a  mortgage ;  or  the  purchase  of  an  equity  of  redemption :  even 
though  the  interest  is  raised,  the  excess  follows  the  subject  of  the  original 
contract.    7  Ves.  3S6. 

2.  Of  the  pardes  fof  whom  the  right  is  available. 

The  equity  to  have  real  estate  exonerated  by  personal,  subsists  only  be- 
tween the  heir  or  devisee  and  the  residuary  legatee ;  not  against  specific  or 
,  general  legatees,  much  less  creditors.    2  Ves.  65. 

S.  In  the  case  of  debts  not  contracted  by  the  party. 

Personal  estate  shall  not  exonerate  the  real  of  a  debt,  not  contracted  by 
the  party.    Earl  of  Tankerville  v.  Fawcett,  2  B.  C.  C.  57. 

4.  In  the  case  of  a  bond  bv  tlie  devisee  for  the  devisor's  debt. 

D.  devised  estates  to  trustees  for  a  term  of  years  in  trust  to  raise  money 
for  payment  of  all  his  debts  and  legacies,  and  subject  to  that  term  he  limited 
die  estates  in  strict  setdement  with  the  uldmate  remainder  to  his  own  right 
heirs.  By  the  falling  in  of  the  intermediate  limitadons,  A.  and  B.  became 
endded  to  the  estates  as  ri^ht  heirs  of  the  testator.  The  testator's  debts 
and  legacies  remaining  unsatisfied,  A.  and  B.  executed  joint  bonds  for  th^ 
amount  of  diem,  and  then  A.  died.  These  bonds  are  not  debts  of  A.  to 
which  his  personal  estate  is  primarily  liable,  but  they  must  be  borne  in  the 
first  instance  by  the  devised  estate.    Basset  v.  Percival,  1  Cox,  268. 

5.  In  the  case  of  a  purchase  subject  to  a  mortga^. 

1.  A.  purchased  an  estatCi  subject  to  a  mortgage;  the  personal  shall  not 

'  exonerate 
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exonerate  the  real  of  the  mortgaged  debt,  though  the  purchaser  has  given 
a  fresh  security.    Tweddell  v.  Tweddell,  2  B.  C.  C.  101.  153. 

2.  Estate  sold  subject  to  a  mortgage  was  exonerated  in  favour  of  the 
heirsy  by  the  personal  estate  of  the  purchaser ;  his  acts  having  clearly  made 
it  his  personal  debt.    Woods  v.  Huntingford,  3  Yes.  128. 

S.  The  heir  of  a  purchaser  exonerated  by  his  personal  assets  from  a  mort- 
gage: the  result  of  the  transaction  being  a  personal  contract ;  and  the  per- 
sonal assets  therefore  the  primary  fund.    Waring  v.  Ward,  7  Ves.  S32. 

6.  In  the  case  of  the  purchase  of  an  equity  of  redemption. 

1.  Upon  the  purchase  of  an  equity  of  redemption,  the  agreement  of  the 
purchaser  with  tne  vendor  to  pay  the  mortgage,  without  any  communication 
with  the  raortgai^ee,  is  not  sufficient  to  make  it  the  personal  debt  of  the  pur- 
chaser.   Butler  V.  Butler,  5  Ves.  534. 

2.  Though  upon  the  purchase  of  an  equity  of  redemption  the  incumbrance 
is  not,  as  between  the  representatives  of  the  purchaser,  his  personal  debt, 
even  by  his  covenant  to  pay,  which  is  considered  as  only  for  indeihnity  of 
the  vendor,  it  is  if,  beyond  that,  he  enters  into  a  new  contract  with  the 
mortgagee ;  as  for  different  times  and  Ynodes  of  payment,  &c.  The  Earl  of 
Oxford  V.  Ifady  Rodney,  14  Ves.  417. 

7.  In  the  case  of  mortgage  debts. 

1.  Exoneration  of  the  heir  from  a  mortgage,  the  personal  debt  of  the 
ancestor.    Ripley  V.  Waterworth,  7  Ves.  453. 

2.  T.  was  devisee  of  an  estate  whidi  had  been  mortgaged  to  A.  by  the 
testator,  which  mortgage  carried  interest  at  5L  per  cent.  S.  joined  in  an 
assignipent  of  the  mortgage  from  A.  to  B.,  discharged  from  the  former  pro- 
viso of  redemption,  and  subject  to  redemption  on  payment  of  principal  and 
interest  at  the  rate  of  4/.  per  cent,  only,  and  S.  covenanted  for  payment  of 
such  principal  and  interest :  afterwards  S.  agreed  to  raise  the  interest  to  5/. 
per  cent.f  and  covenanted  to  pay  interest  at  that  rate.  Then  S.  died,  leaving 
an  arrear  of  interest  due  on  the  mortgage.  This  not  being  originally  the 
debt  of  S.,  his  covenants  are  only  collateral,  and  his  personal  estate  is  not 
primarily  liable  to  discharge  any  part  either  of  principal  or  interest  due  on 
the  mortgage.    Shafto  v.  Shafto,  1  Cox,  207* 

3.  An  estate  descended  from  A.  to  B.  subject  to  a  mortgage.  A.  died 
considerably  indebted  by  simple  contract.  B.  made  a  further  mortgage  of 
the  premises  for  pajrment  of  the  simple  contract  debts  of  A.  This  is  not  a 
debt  to  which  the  personal  estate  of  B.  is  primarily  liable,  but  both  the 
mortgages  are  charges  in  the  first  instance  on  the  land.  Lord  Tankerville 
▼.  Fawcet,  1  Cox,  237. 

8.  By  rent  and  profits  of  estate  descended. 

Rent  and  profits  of  an  estate  descended  to  be  applied  before  the  inhe- 
ritance is  uAom    Rowe  v.  Beavis,  Dick.  178. 

XL  3[n  itlntion  to  tge  eirdmrattoti  of  tint  pergonal  etttatr  bp 

tSjit  r^alf 

.1.  In  the  cose  of  simple  contract  debts. 

The  leaning  of  the  court  to  charge  land  with  simple  contract  debts,  must 
be  warranted  by  the  intention.    1  Ves.  443. 

2.  In  the  case  of  debts  charged  upon  an  estate^  being  pidd  out  of  the 

estate  of  the  first  taker. 

Debts,  charged  upon  an  estate,  paid  out  of  the  estate  of  the  first  taker, 
an  infant.  The  infiint*s  estate  reimbursed  by  a  charge ;  though  the  securities 
had  been  cancelled.    11  Ves.  283. 

XII.  m* 
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XII.  QBjromratJon  in  mt0crilimeoti0  ta^t»^ 

1.  Exonehition  of  the  general  estate  by  a  particular  fund  upon  which 

an  annuity  was  charged. 

A.,  on  a  separation  from  his  wife,  covenants  to  pay  her  an  annuity  of 
200/.  during  her  life,  and  assigns  a  pension  for  his  own  life  and  that  of  I*  R* 
to  trustees^  as  an  auxiliary  fund  in  case  of  failure  of  payment  by  him :  and 
covenants,  that  in  the  lifetime  of  the  wife  •  all  his  real  and  personal  estate 
shall  be  charged  with  an  annuity.  A.  dies,  leaving  real  estate,  which  de- 
scended on  his  heir  at  law,  and  personal,  to  the  amount  of  16,000/.:  I.  R« 
is  surviving.  The  wife  has  no  right  to  an  allocation  of  the  real  and  personal 
estate,  to  secure  her  annuity.     Ljrnar  v.  Mills,  2  Sch.  &  Lef.  SSB. 

2.  Exoneration  o(  a  fund  which  a  party  bound  to  elect  had  already 

charged. 

A  party  bound  to  elect  between*  two  funds,  having  mortgaged  one,  elects 
the  other ;  the  former  must  be  taken  subject  to  the  mortgage,  but  shall  be 
reimbursed  by  the  latter.     Rumbold  v.  Rumbold,  3  Ves.  65. 


ESTO'PPELL. 

A  bill  filed  in  1757  by  H.,  pretending  to  be  a  devisee,  charging  that  B., 
the  only  son  of  testator,  was  illegitimate,  and  making  M.  a  party  (who  in  case 
of  B.'s  illegitimacy  was^  heir  at  law  to  testator :)  issue  of  devisavit  vel  non 
directed ;  H.  and  B.  proceed  to  the  trial  of  that  issue,  M.  taking  no  part  in 
it :  the  issue  found  in  the  negative,  and  the  bill  dismissed  in  1770.  On  a 
bill  filed  in  1776  by  B;  for  the  possession  and  title  deeds,  he  has  an  equity 
against  H.*s  ever  insisting  on  the  will  or  the  illegitimacy ;  and  also  against 
M.'s  insisting  on  the  illegitimacy,  afler  having  declined  to  contest  it  on  the 
issue.    Bond  v.  Hopkins,  1  Sch.  &  Lef.  413.  426.  436. 


ESTOVERS. 
S>(  tffc  applitatimx  of  monm  to  tollateral  purpouesr. 

1.  Estovers  of  one  estate  are  not  to  be  applied  to  the  repairs,  &c.  of  another 
estate.    Lee  v.  Alston,  1  B.  C.  C.  194. 

2.  Vide  in  tit.  Trees.  ' 


EVIDENCE. 

f 

I.  jgDf  tfie  rulejs  of  tpUmitt  in  courts  of  equitp^ 

In  equity  as  at  law,  the  production  of  a  document  makes  the 
whole  evidence. 

II.  £[2atiire  of  proofsif 

1.  The  evidence  must  be  confined  to  the  points  in  issue. 

2.  Admissibility  before  the  master  of  evidence  in  the,  cause  not 

read  at  the  hearing. 

3.  The  rule  of  evidence  in  the  accountant-general's  ofiSce. 

17  4.  Ad- 
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4.  Admissibility  of  additional  evidence  on  appeals  and  re- 

hearings. 

5.  Papers  of  record  in  another  court  may  be  used  at  the  hearinjr* 

6.  The  presumption  of  death  firom  lapse  of  time,  has  relation 

back. 

7.  Preference  between  witnesses  and  surveyors  as  to  the  value 

of  premises. 

8.  Necessary  proof,  on  a  bill  by  the  assignor  and  assignee,  of 

a  debt. 

III.  iDf  fam  \x>Ut^  1^  toutt0  tetll  notice  tf  ofBttio^ 

1.  The  existence  of  a  war  in  which  this  country  is  engaged. 

2.  The  existence  of  a  war  between  foreign  potentates. 

IV.  Slinni&0ibiUtp  of  siecontiarp  e&i&ence. 

1.  Where  the  original  is  in  the  other  party's  possession. 

2.  Of  copies  in  general. 

3.  Copy  of  an  answer. 

4.  Copies  of  the  bank  books. 

5.  Copy  of  the  memorial  of  the  assignment  of  an  Irish  judg- 

ment. 

6.  Copies  of  parish  re^sters. 

7.  Copy  of  the  memorial  of  the  i*egistry  of  a  deed. 

8.  Copy  of  a  lost  terrier. 

V.  ^trmt00ititlttp  of  parol  edtdetirr  to  cjrplain,  darp,  or  bin* 

(garge  terimn  tti{itrumenti3ff 

1.  General  rule  upon  the  subject 

2.  In  relation  to  fraud. 

3.  In  relation  to  the  statute  of  frauds. 

4.  In  relation  to  illegality. 

5.  In  relation  to  mistake  or  surprise. 

6.  To  rebut  a  presumption. 

7.  In  relation  to  the  specific  performance  of  contracts. 

8.  Annuity  deed  —  that  the  annuity  was  to  be  redeemable. 

9.  Annui^  deed  —  omission  of  a  clause  of  redemption  upon  an 

understanding. 

10.  Appointment,  to  prove  it  iipproperly  obtained. 

11.  Auction,  conditions  of  sale. 

12.  Contract,  joint  instead  of  several. 

13.  Conveyance,  that  an  absolute  conveyance  was  for  security 

only. 

14.  Deeds,  general  rule. 

15.  Deeds,  consideration. 

16.  Deed%  circumstances  of  execution. 
17*  Deeds,  intention  in  executing. 

18.  Deeds,  to  establish  or  rebut  firaud. 

1 9.  Lease,  to  prove  the  intention  from  conversations  on  executinfir. 

20.  Leases,  omission  of  a  particular  estate,  upon  an  understand- 

•   •       •  • 

mg. 

21.  Lease  —  to  connect  an  advertisement  therewith. 

22.  Lease  —  to  prove  what  clauses  had  been  read  over. 
28.  Mortgage — extension  of. 

24.  Mortgage 
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24.  Mortgage  —  that  the  wife's  estate  was  mortgaged  without  an 

intention  to  become,  a  creditor. 

25.  Settlements  —  to  prove  the  intention. 

26.  Settlements —  mistake  in  taking  instructions  for. 
.  27.  Settlements  —  to  prove  notices  of  incmnbrances. 

28.  Wills — general  rule. 

29.  Wills  —  to  control  the  construction. 

30.  Wills -^  mistake. 

•  31.  Wills  —  to  include  mortgages  and  other  property  not  strictly 

testatoi^'s  own. 
32.  Wills  —  children. 
S3.  Wills  —  annexation  of  a  codicil  to  a  will. 

34.  Wills  —  intention  to  give  the  pergonal  estate  exempt  from 

debts. 

35.  Wills  —  that  a  sum  in  long  annuities  meant  a  gross  sum. 

36.  Wills  —  mistaken  description  of  the  fund  out  of  which  le- 

gacies were  given. 

37.  Wills  —  descnption  of  legatee. 

38.  Wills — mistak^i  description  of  l^tee. 

39.  Wills — contradicting  the  qualities  by  which  a  l^atee  is 

described. 
40»  Wills — to  show  the  existence  of  the  condition  upon  which  a 
I^acy  was  given. 

41.  Wills— r to  prove  that  a  legacy  was  to  be  discharged  from 

debts. 

42.  Wills  —  that  legacies  were  accumulative. 

43.  Wills  —  redemption  of  legacy.  ; 

44.  Wills  -^  as  to  the  disposal  of  the  residue. 

45.  Wills  —  on  a  question  of  sads&ction. 

46.  Wills  —  a  sch^ule  written  subsequent  to  tlie  will. 

47.  Wills — implied  trust  for  next  of  kin  or  heir. 
48*  In  the  case  of  unstamped  instruments. 

49. .  To  show  that  a  purchase  paid  for  by  A.  was  meant  for  B. 

50.  To  show  that  an  application  of  funds  was  for  the  wife's  or  her 

relation's  benefit. 

51.  To  show  that  a  devisee  was  a  trustee  only. 

52.  To  show  a  promise  by  residuary  legatee  to  increase  a  pro- 

vision. 

53.  As  between  the  executor  and  next  of  kin. 

54.  Whether  admissible. 

55.  An  equity  for  the  resulting  trust 

56.  Against  b\e  answer. 

VI.  dnttmt  tDtittng^ 

1  •  Admissibility  without  fiirther  proof,  of  a  will  tlurty  years  old. 

2.  Admissibility  of  an  ancient  entry  to  found  the  presumption 

of  a  declaration  of  charitable  uses. 

3.  Admissibility  of  an  ancient  inscription  over  an  alms-house. 

4.  What  custody  the  legitimate  custody  of  terriers  and  vicar^s 

books. 

VII.  atigtoer* 

Admissibility  of  a  co-defendant's  answer  against  his  companion. 

^  Vill.  WM. 
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VIII.  mm 

Admissibili^  of  a  bill  in  a  former  cause,  as  a  corroborating 
proof  that  a  demand  is  stale. 

IX.  €oixmtV&  opittiotn 

Admissibility  of  counsel's  opinion  in  a  cause  between  vendor 
and  purchaser. 

X.  iFomgn  lutigmnt^ 

Its  admissibility  and  effect 

XI.  iHimgn  Iato0t 

Mode  of  proving  them. 

XII.  proof  of  ganti^toridng. 

1.  Test  of  a  witness's  competency. 

2.  By  comparison  of  hands. 

XIII.  ^M»ap. 

1.  Admissibility  without  farther  proof  of  the  certificate  of  a 

public  notary. 

2.  Admissibility  without  farther  proof  of  the  certificate  of  the 

magistrate  of  a  colony. 
S.  Admissibility  of  this  evidence  on  questions  of  pedigree. 

4.  Admissibility  upon  questions  of  pedigree  of  inscriptions  upon 

rinffSy  and  tombstones. 

5.  Admissibility  of  declarations  of  heads  of  families  upon  in- 

Saisitions  post  mortem  touching  pedigree, 
missibility  of  memoranda  by  a  relation  on  a  quesdon  of 
pedigree. 

7.  Admissibility  of  the  husband's  declarations  as  to  his  wife's 

legitimacy. 

8.  Admissibility  of  the  deceased's  declarations  as  between  his 

real  and  personal  representatives. 

9.  Admissibility  of  a  receipt  for  costs  to  prove  the  result  of  a 

suit. 

10.  Admissibility  of  entries  in  vicar's  books  to  prove  the  result 

of  a  suit.  * 

11.  Admissibility  of  a  vicar's  books  to  disprove  the  antiquity  of 

a  modus. 

12.  Admissibility  of  the  registers  of  the  fleet  pri3on  to  prove 

marriages. 

XIV.  ]Ban0g  trgijJtrrjj* 

1.  Admissibility  of  an  informal  roister. 

2.  Admissibility  of  a  defaced  register. 

XV.  iBrobate* 

1 .  Admissibility  of  a  probate  to  establish  a  will  in  courts  of 

equity. 

2.  Admissibility  of  a  probate  to  prove  the  fact  of  death 

XVI.  public  Iiocumntt0f 

Baptismal  register. 
Vol.  VIII.  O  o  XVII.  }&%. 
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XVII.  lamtale. 

Proof  of  one  deed  by  the  recital  of  its  existence  in  another. 

XVIII.  &uttot'$i  n&mi00iott0. 

1.  Whether  allowing  a  bill  to  be  taken  pro  confessoj  admits  the 

account  charged. 

2.  Received  with  suspicion  when  proved  by  a  witness  stationed 

to  overhear  them. 

XIX.  g>mtor'0  eiramtnattoit  in  t&e  tamt. 

Admissibility  of,  in  his  discharge,  on  taking  the  accounts  under 
the  decree. 

V 

XX.  saerdictf 

1.  Admissibility  of  a  conviction  obtained  partly  upon  plaintiff's 

evidence. 

2.  A  conviction  for  a  nuisance  .in  obstructing  a  way,  is  not 

conclusive  of  the  right. 

XXL  proofs  in  mijscellatieous  tafit&* 

1.  Proof  that  a  party  not  joined,  is  abroad. 

2.  On  an  indictment  against  a  witness  for  peijury. 

XXII.  Seejurther  in  tit.  Chancery  Practice.  —  Witness. 


I.  £>f  tfft  mW  of  ebtDence  in  courts  of  equitp^ 

In  equity,  as  at  law,  the  production  of  a  document  makes  the  whole 

evidence. 

In  equity,  as  at  law,  a  party  producing  a  letter  or  other  document  in  evi- 
dence, cannot  use  it  partiiuiy,  but  makes  the  entire  evidence.  Boardman  v. 
Jackson,  2  B.  &  B.  386. 

IL  i^ature  of  proofs. 

1.  The  evidence  must  be  confined  to  the  points  in  issue. 

The  evidence  of  facts,  not  put  in  issue  on  the  record,  is  inadmissible. 
Blake  v.  Marnell,  2  B.  &  B.  47. 

2.  Admissibility  before  the  master  of  evidence  in  the  cause  not  read  at 

^  the  hearing. 

Evidence  in  tlie  cause,  though  not  read  at  the  hearing,  may  be  received 
by  the  master.     Smith  v.  Althus,  11  Ves.  564. 

3.  TTic  rule  of  evidence  in  the  accountant-general's  office. 

The  rule  of  evidence  in  the  accountant-general's  office  ought  to  be  the 
same  as  in  the  court.  Therefore  upon  the  marriage  of  a  woman,  entitled  to 
the  interest  of  a  fund  for  her  separate  use,  an  affidavit  was  required,  beyond 
the  marriage,  and  identity,  that  there  was  no  settlement,  or  agreement 
for  a  settlement ;  without  prejudice  to  future  cases.  Clayton  v.  Gresham, 
10  Ves.  288. 

4f.  Admissibility  of  additional  evidence  on  appeals  and  re-hearings. 

1.  On  appeals  and  re-hearings  additional  evidence  permitted  in  some 
instances.  If  the  rule  is  so,  it  must  be  subject  to  costs.  .  1  Ves.  &  Beam.  153. 

2.  Whether  new  evidence  can  be  produced  upon  an  appeal  from  the  rolls, 
puere^     11  Ves.  593. 

3.  New 
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8«  New  evidence  on  an  appeal  from  the  rolls ;  being  in  truth  a  re-hearing. 
Buckmaster  v.  Harrop,  13  Yes.  i^56. 

5.  P^)ers  of  record  in  another  court  may  be  used  at  the  hearing. 

Papers  of  record  in  another  court  of  justice  used  at  the  hearing  of  a  cause 
in  the  court  of  chancery,  saving  just  exceptions.     1 1  Yes.  559. 

6,  The  presumption  of  death  from  lapse  of  time,  has  relation  back. 

The  presumption  of  death  from  length  of  time  has  relation  to  the  com- 
mencement of  the  period.    Webster  v.  Birchmore,  13  Yes.  362. 

?•  Preference  between  witnesses  and  surveyors  as   to  the  value  of 

premises. 

Evidence  as  to  value  of  witnesses  stating  opinions  formed  upon  a  loose 
recollection  of  circumstances  at  a  distant  period,  not  to  be  put  in  competition 
with  that  of  surveyors  actually  employed  at  the  time  to  ascertain  the  value, 
and  where  no  bad  motive  can  be  ascribed,  so  as  to  affect  a  lease,  sought  to 
be  set  aside  for  undervalue.    Attorney-general  v.  Cross,  3  Mer.  542. 

8.  Necessary  proof,  on  a  bill  by  the  assignor  and  assignee,  of  a  debt. 

On  a  bin  by  assignor  and  assignee  of  a  debt  for  the  recovery  of  the  same, 
stating  the  assignment,  it  is  not  necessary  to  prove  the  assignment,  though 
the  defendants  state  that  they  are  ignorant  of  it.  Ryan  v.  Anderson, 
3  Mad.  174. 

III.  £)f  facts  toBtcj^  t%t  courts  totll  notice  ejr  officio^ 

1.  The  existence  of  a  war  in  which  this  country  is  engaged. 

.  A  war  between  foreign  countries  must  be  proved :  but  the  courts  take 
notice  of  a  war  in  which  this  country  is  engaged,  without  proof.  1 1  Yes.  292. 

2.  The  existence  of  a  war  between  foreign  potentates. 
Ibid. 

IV.  atimi00ibilitp  of  seconitiarp  cbitmtre. 

1.  Where  the  original  is  in  the  other  party's  possession. 

1.  Answer  to  a  bill  by  a  rector  for  an  account  of  tithes  setting  up  a  simo- 
niacal  contract,  supported  by  evidence  of  the  contents  of  a  letter  alleged  to 
have  been  written  by  the  witness  (one  of  the  patrons  of  the  living)  to  the 
plaintifis,  previous  to  his  admission  to  the  living,  containing  the  terms  of  the 
agreement,  which  were  afterwards  accepted,  and  the  letter  containing  such 
acceptance  subsequently  returned  to  the  plaintiff,  and  destroyed  by  him  on 
an  objection  to  the  admissibility  of  evidence  of  the  letter  containing  the  pro- 
posal, on  the  ground  of  want  of  notice  to  the  plaintiff  to  produce  the  original : 
neld,  that  the  evidence  was  admissible,  the  depositions  being  sufficient  no« 
tice.    Wood  v.  Strickland,  2  Mer.  461. 

2.  Even  at  law  notice  to  produce  the  original  is  not  necessary,  where, 
from  the  nature  of  the  proceeding,  the  party  must  know  that  the  contents  of 
the  instrument  in  his  possession  will  come  into  question.  Wood  v.  Strick- 
land, Ibid. 

2.  Of  copies  in  general. 

The  production  of  a  paper  importing  to  be  an  attested  copy  may,  with 
other  evidence,  have  considerable  weight.     17  Yes.  jun.  140. 

3.  Copy  of  an  answer. 

The  attested  copy  of  an  answer  is  not  admissible  in  evidence  before  the 
grand  jury.     1  Ball  &  Beatty,  296. 
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4.  Copies  of  the  bank  books. 

Copies  of  the  books  of  the  bank  of  England  are  evidence :  but  upon  a 
question,  whether  the  signature  to  a  transfer  is  the  genuine  hand-writing,  the 
book  must  be  produced.     Auriel  v.  Smith,  18  Ves.  jun.  198. 

5.  Copy  of  the  memorial  of  the  assignment  of  an  Irish  judgment* 

An  attested  copy  of  the  memorial  of  the  assignment  of  a  judgment  is  evi- 
dence of  the  fact  of  the  assignment.  Hobhouse  v.  Hamilton,  1  Sch.  & 
Lef.  207. 

6.  Copies  of  parish  registers. 

Copy  of  the  parish  register,  evidence.     18  Ves.  jun.  204. 

?•  Copy  of  the  memorial  of  the  registry  of  a  deed. 

An  attested  copy  of  .the  memorial  of  the  registry  of  a  deed  b  evidenee  of 
the  fact  of  the  registry :  but  if  the  memorial  be  used  as  evidence  of  the  con- 
tents of  the  deed,  the  original  must  be  produced.  Hobhouse  v.  Hamilton, 
1  Sch.  &  Lef.  207. 

8.  Copy  of  a  lost  terrier. 

A  copy  of  a  lost  terrier  not  admissible  in  evidence.  Leathes  v.  Newitt, 
4  Price,  355. 

V.  ;9&mi00ibtlup  of  parol  ebidrtue  to  exploni)  dfirp,  or  tntfcgargr 

tDrtttrtt  iti0trumeitt0. 

1.  General  rule  upon  the  subject. 

1.  Parol  evidence  cannot  be  admitted  for  the  purpose  of  varyins^  a  written 
agreement,  although  it  may  for  the  purpose  of  raising  an  equity  founded  on 
the*  agreement,  by  proof  of  collateral  circumstances.  Davis  v.  Symonds, 
1  Cox,  402. 

2.  Whatever  is  -wanting  to  show  the  consideration,  and  from  whom  it 
moves,  may  be  supplied  by  evidence  dehors  the  deed ;  where  such  evidence 
does  not  contradict  the  deed.    17  Ves.  192. 

3.  A  deed  may  be  impeached  by  matter  dehors  f  as  upon  averment  of 
illegal  and  corrupt  consideration.     13  Ves.  318. 

4.  A  legal  instrument  is  not  to  be  construed  by  the  acts  of  the  parties. 
Baynham  v.  Guy's  Hospital,  3  Ves.  295.  694. 

5.  Legal  instruments  not  to  be  construed  by  the  acts  of  the  parties* 
6  Ves.  238. 

6.  By  the  rule  of  law,  independent  of  the  statute  of  frauds,  parol  evi- 
dence cannot  be  received  to  contradict  a  written  agreement.    7  Ves.  218* 

7.  The  rule,  that  a  written  agreement  within  the  statute  of  frauds  cannot 
be  varied  by  parol,  does  not  ail'ect  a  subsequent,  distinct,  collateral  agree- 
ment-   6  Ves.  337. 

8.  In  what  manner  a  written  agreement  may  be  aiTected  by  parol  evidence ; 
and  upon  what  grounds  the  cdurt  proceeds  in  admitting  or  rejecting  isuch 
evidence*     See  Davis  v.  Symonds,  1  Cox,  402. 

9.  Parol  evidence  is  only  admitted  to  support  legal  rights  agaipsi  an 
qurtable  claim.     Stephenson  v.  Heathcote,  1  Eden,  41. 

10*  On  a  written  agreement,  parol  evidence  admissible  in  equity  in  cases 
of  fraud,  and  where  party  will  admit  there  was  some  agreement.  1  Ves. 
243. 

11.  Parol  evidence  is  admissible  to  explain  the  terms  of  an  ambiguous 
written  instrument,  but  not  to  extend  them.    Stokes  v.  Moore,  1  Cox,  219. 

12.  Parol  evidence  is  admissible  to  explain  the  subject  matter  of  an  agree- 
ment, although  not  to  vary  the  terms.     Ogilvie  v.  Foljambe,  3  Mer.  53. 

13.  Latent  ambiguity  produced  and  dissolved  by  parol ;  but  parol  never 
ad-^jitted  on  patent  ambiguity.     1  Ves.  415. 

14.  Bequest 
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14.  Bequest  to  the  son  and  daughter  of  one  who  has  several  sons ;  latent 
ambiguity.     1  Ves.  415. 

15.  Parol  evidence  admissible  upon  a  latent,  not  upon  a  patent,  ambiguity, 
to  rebut  equities,  grounded  upon  presumption,  and  perhaps  to  support  the 
presumption,  to  oust  an  implication,  and  to  explain,  what  is  parcel  of  the 
premises  granted  or  conveyed.    6  Ves.  397* 

3.  In  relation  to  fraud. 

1 .  Parol  evidence  admissible  in  opposition  to  a  speciBc  performance  of  a 
written  agreement  upon  the  heads  oi  mistake  or  surprise  as  well  as  of  fraud  ; 
and  upon  such  evidence  the  bill  was  dismissed.  Another  bill  for  the  specific 
performance  of  the  agreement,  corrected  according  to  the  same  evidence^ 
contradicted  by  the  answer,  was  also  dismissed.  The  Marquis  of  Townshend 
V.  Stangroom,  6  Ves.  328. 

2.  Fraud  in  procuring  a  deed,  and  the  circumstances  attending  it,  may  be 
proved  by  parol  evidence.    Blake  v.  Marnell,  2  B.  &  B.  47. 

3.  Though  a  defendant  resisting  a  specific  performance  may  ga  into  parol 
evidence,  that  by  fraud  the  written  agreement  does  not  express  the  real 
terms,  a  plaintiff  cannot  for  the  purpose  of  obtaining  a  specific  performance 
with  a  variation.    Woollam  v.  Hearn,  7. Ves.  211. 

4.  Distinction  between  the  admission  of  parol  evidence  to  support  or  resist 
the  specific  performance  of  a  contract  for  land:  admissible  for ^the .latter 
purpose  upon  mistake  and  surprise,  as  well  as  fraud ;  not  to  vary,  add  to,  or 
explain  the  written  contract.     Clowes  v.  Higginson,  1  Ves.  &  Beam.  524. 

5.  Parol  evidence  of  declarations  by  the  auctioneer  at  the  sale  warranting 
the  quantity,  received  in-  opposition  to  a  specific  performance,  on  the  ground 
of  fraud :  not  to  enforce  penormance.  Winch  v.  Winchester,  1  Ves.  &  Beam. 
375. 

6.  If  in  an  agreement  sought  to  be  specifically  executed  there  be  an 
omission,  either  by  mistake  or  fraud,  it  is  competent  for  a  defendant  to 
show  that  omission  by  parol  evidence,  as  matter  of  defence,  and  to  rebut 
the  plaintiff's  equity.  But  it  seems  that  a  plaintiff,  in  similar  circumstances,, 
cannot  do  so.     1  Sch.  &  Lef.  38,  39. 

7.  Parol  evidence  admissible  on  the  part  of  a  defendant  resisting  the  spe- 
cific performance  of  an  agreement,  to  prove  fraud,  inistake,  or  omission  in 
the  article,  and  also  to  show  the  situation  of  the  parties  as  connected  with  it.. 
Flood  v«  Finley,  2  B.  &  B.  15. 

3.  In  relation  to  the  statute  of  frauds. 
Vide  6  Ves.  337- ;  7  Ves.  218. 

4.  In  relation  to  illegality.^ 
Vide  13  Ves.  318. 

5.  In  relation  to  mistake  or  surprise. 
Vide  6  Ves.  328. ;  1  S.  &  L.  38,  39. ;  2B.&B.15,;  1V.&B.524. 

6.  To  rebut  a  resumption. 
Vide  7  Ves.  508. 

7.  In  relation  to  the  specific  performance  of  contracts. 

Vide  7  Ves.  211. ;  15  Ves.  516. ;  1  S. &  L.  38, 39. ;  2B.  &  B.  15. ;  1 V.  & 
B.  375.  524. 

8.  Annnity  deed  —  the  annuity  was  to  be  redeemable. 

1.  Evidence  that  it  was  part  of  an  agreement  for  an  annuity,  that  it 
should  be  redeemable,  refused.     Portmore  v.  Morris,  2  B.  C.  C.  219* 

2.  Parol  evidence  not  adoiitted  to  prove  an  agreement  made  upon  the 
purchase  of  an  annuity,  that  it  should  be  redeemable.  Har^  v  Shearwbod, 
1  Ves.  241. 

O  o  3  9.  Annuity 
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9.  Annuity-deed  —  omission  of  a  clause  of  redemption  upon  an  under- 
standing. 

Upon  a  grant  of  an  annuity,  a  bill  was  filed  to  redeemi  upon  a  suggestion ' 
that  it  was  part  of  the  original  agreement,  but  omitted  in  the  deed,  from  an 
apprehension  that  it  womd  make  the  transaction  usurious :  parol  evidence 
was  offered  to  prove  it  was  part  of  the  original  agreement ;  but  refused  to  be 
admitted ;  the  bill  not  stating  the  omission  to  have  been  by  fraud.  Imham 
V.  Child,  1  B-  C.  C.  92. 

10.  Appointment,  to  prove  it  improperly  obtained. 

Evidence  that  an  appointment  was  improperly  obtained,  being  executed 
by  a  will  regularly  proved,  was  rejected.    Kemp  v.  Kemp,  5  Ves.  84>9. 

.    11.  Auction,  conditions  of  sale. 

1.  Parol  evidence  against  conditions  of  sale  by  auction,  rc^jected.  Alter- 
ations in  writing  permitted  with  great  jealousy.    13  Ves.  471  • 

2.  Parol  evidence  in  aid  of  a  specific  performance  upon  the  sale  of  an 
estate  by  auction,  to  explain  by  declaration  of  the  auctioneer  an  ambiguity 
on  the  face  of  the  particular,  by  a  general  clause  for  a  separate  valuation  of 
the  timber,  and  also  specifil  provisions  as  to  the  timber  upon  certain  lots, 
the  agreement,  signed  on  the  back  of  the  particular,  binding  the  purchaser 
'*  to  a  strict  fulfilment  of  this  article,  and  to  abide  by  the  conditions  and  de- 
clarations made  at  the  sale,"  rejected.    Higginson  v.  Clowes,  15  Ves.  516. 

3.  Distinction,  where  evidence  is  to  resist  a  specific  performance.    Ibid. 

12.  Contract,  joint  instead  of  several. 

On  a  bill  for  a  specific  performance  of  an  a^eement  by  several  persons, 
to  enter  into  several  bonds  for  1500/.,  parol  evidence  permitted  to  be  read, 
to  show  that  tlie  agreement  was  to  give  a  joint*bond  to  that  amount.  Lord 
William  Gordon  v.  Marquis  of  Hertford,  2  Mad.  106. 

13.  Conveyance,  that  an^absolute  conveyance  was  fi>r  security  only. 

Evidence  admitted  to  show  that  a  conveyance,  which  was  absolute,  was 
meant  only  as  a  security,  the  written  evidence  showing  that  the  deed  was 
not  such  as  was  intended.    Cripps  v.  Jee,  4  B.  C.  C.  472.^ 

14.  Deeds,  general  rule. 

A  deed  not  to  be  varied  by  parol  evidence  of  the  actual  agreement.  Jack- 
son V.  Cator,  5  Ves.  688. 

15.  Deeds,  consideration. 

1.  An  impeached  deed  cannot  be  supported  by  evidence  of  considerations 
different  from  those  alleged  in  it.    2  Sch.  &  Lef.  501. 

2.  Vide  17  Ves.  192. 

16.  Deeds,  circumstances  of  execution. 

Parol  evidence  is  admissible  to  shew  under  what  circumstances  a  bond  or 
deed  was  executed.     1  Ball  &  Beatty,  14. 

1 7*  Deeds,  intention  in  executing. 

Parol  evidence  to  prove  the  intention  of  a  party  in  executing  a  deed,  re- 
jected.   Lord  Irnham  v.  Child,  Dick.  554. 

18.  Deeds  to  establish  or  rebut  fraud. 

Declarations  of.  a  party  to  a  deed  previous  to  the  execution  admitted  in 
support  of  the  deed  against  imputations  of  fraud:  declarations  subsequent, 
impeaching  the  deed,  were  rejected.     Conolly  v.  Lord  Howe,  5  Ves.  700. 

19.  Lease,  to  prove  the  intention,  from  conversations  on  executing. 

Evidence  not  admissible  to  prove  from  conversations  before  and  at  the 

time 
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time  of  signing  an  agreement  for  a  lease,  that  the  intent  of  the  parties  was 
apparent  from  the  memorandum,  though  the  same  was  written  by  the  lessee, 
and  the  words  **  clear  of  all  taxes"  (uie  purport  of  the  conversation)  were 
omitted  in  the  memorandum.    Rich  v.  Jackson,  4  B.  C.  C.  514. 

20.  Leases,  omission  of  a  particular  estate,  upon  an  understanding. 

Parol  evidence  offered  to  prove  that  a  particular  estate  was  lefl  out  of  a 
lease  under  an  a^eement,  by  the  joint  direction  of  both  parties,  refused, 
and  the  bill  dismissed.    Lawson  v.,Laude,  Dick.  346. 

21.  Lease,  to  connect  an  advertisement  therewith. 

A.  advertised  lands  to  be  let  for  three  lives  or  thirty-one  years ;  K.  entered 
into  a  written  agreement  for  a  lease,  but  in  the  agreement,  the  term  for' 
which  the  lease  was  to  be  made,  was  not  mentioned :  there  being  no  refer- 
ence in  the  agreement  to  the  advertisement,  parol  evidence  was  not  admis- 
sible to  connect  the  one  with  the  other,  so  as  to  ascertain  the  term.  Secus^ 
if  the  agreement  had  referred  to  the  advertisement.  Clinan  v.  Cooke,  1  Sch.^ 
&  Lef.  22,  23. 

22.  Lease^  to  prove  what  clauses  had  been  read  over. 

Agreement  for  a  lease  of  a  farm,  referring  to  a  paper  containing  the 
terms :  bill  for  specific  performance  according  to  such  clauses  as  had  been 
read  to  the  plaintiff —  parol  evidence  to  prove  that  was  refused.  Brodie  v. 
St.  Paul,  1  Ves.  226. 

23.  Mortgage — extension  of. 

A  mortgage  by  deed  cannot  be  extended  by  parol.  Ex  parte  Hooper> 
2  Rose,  328. 

24.  Mortgage  that  the  wife's  estate  was  mortgaged  without  an  intention 

to  become  a  creditor. 

Evidence  admissible  to  shew  that  when  the  wife's  estate  was  mortgaged 
for  the  benefit  of  husband,  she  did  not  mean  to  be  a  creditor  against  his 
assets.    Clinton  v.  Hooper,  2  B.  C.  C.  201. 

25.  Settlements,  to  prove  the  intention. 

Evidence  to  prove  the  intention  of  the  parties  to  a  settlement,  refused. 
Brydges  v.  the  Duchess  o(  Chandos,  2  Ves.  417. 

26.  Settlements  —  mbtake  in  taking  instructions  for. 

Parol  evidence  read  to  prove  a  mistake  of  a  solicitor  in  taking  instructions 
for  a  settlement.    Rogers  v.  Earl.  Dick.  294. 

27.  Settlements — to  prove  notices  of  incumbrances. 

Parol  evidence  of  an  agent,  admitted  to  prove  a  partv  to  a  deed,  had  no- 
tice of  an  incumbrance  on  Uie  estate.  Shelbumc  v.  Inchiquin,  1  B.  C.  C 
338. 

.    ^  28.  Wills  —  general  rule. 

1.  In  trying  the  meaning  of  phrases  in  a  will,  all  circumstances  may  he 
looked  at,  in  which  the  court  might  have  been  called  upon  to  determine  the 
meaning  of  the  same  phrases  applied  to  a  different  state  of  circumstances. 

11  Ves.  457. 

2.  Circumstances  dehors  the  will  may  be  evidence  as  to  the  property;  not 
as  to  the  intention.  13  Ves.  174. 

3.  Latent  ambiguity  arises  dehors  the  will;  and  evidence  is  admissible  to* 
explain  it ;  as  in  case  of  two  manors  of  the  same  name,  or  an  inadequate 
description  of  a  child :  not  to  explain  a  patent  ambiguity  upon  the  face  of 
the  wiJ].     1  Ves.  259. 

4.  Where  the  subject  of  a  devise  is  described  by  reference  to  some  extrinsic 
fact,  extrinsic  evidence  must  be  admitted  to  ascertain  the  fact,  and  so  to 

O  o  4  a{»certain 
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ascertain  the  subject  of  the  devise.  This  is  different  from  the  cases  of  re- 
f(2rence  to  a  paper  which  is  to  form  part  of  the  will,  where  the  will  itself 
must  specify  the  pt^r  to  be  incorporated  with  it.  Sandford  v.  Chtchestery 
1  Mer.  653. 

5.  Extrinsic  evidence  admitted,  not  to  construe  a  will,  but  to  show  with 
reference  to  what  it  was  made.     15  Ves-  514. 

6.  Will  not  to  be  constnued  by  something  dehors  as  by  the  state  of  the 
property,  where  no  latent  ambiguity.     18  Ves.  4S6. 

?•  Evidence  not  admissible  to  alter  a  will.  Herbert  v.  Reed,  16  Ves. 
481. 

8.  Parol  evidence  of  the  intention  of  a  testator,  is  not  to  be  received  to 
control  the  will.    Doyle  v.  Blake,  2  Sch.  &  Lef.  240. 

9«  Will  construed  without  regard  to  the  instructions.  2  Ves.  &  B^am, 
S18. 

10.  Will  not  to  be  construed  by  subsequent  circumstances.     1  Ves.  475. 

11.  Will,  if  extrinsic  evidence  could  be  admitted,  not  to  be  construed 
by  matters  posterior  to  its  execution.    2  Ves.  &  Beam.  199. 

12.  Wliere  parol  evidence  is  let  in  to  explain  a  will,  the  first  evidence  is 
that  of  declarations  made  at  the  time  of  executing  it.  The  evidence  of 
declarations  made  before  and  after  is,  in  comparison,  entitled  to  little  atten- 
tion.   Langham  v.  Sanford,  2  Mer.  23. 

29.  Wills  —  to  control  the  constructioap 

Parol  evidence  not  admissible  to  show  the  intention  of  the  testator  against 
the  construction  upon  the  face  of 'the  will.     8  Ves.  22. 

SO.  Wills  —  mistake. 

Evidence  of  mistake  not  admissible  to  affect  the  construction  of  a  wilL 
13  Ves.  376. 

31.  Wills  —  to  include  mortgages  and  other  property  not  strictly  tes- 
tator's own. 

A  statement  of  property  written  by  tlie  testator,  and  his  books  of  accounts, 
admitted  as  evidence,  that  he  considered  as  his  property,  and  meant  to  dis- 
pose of,  property,  not  strictly^  though  in  some  sense,  his :  viz.  mortgages 
And  leases,  the  property  of  his  wife  under  a  will,  by  which  he  was  executor 
with  her  before  marriage.    Druce  v.  Denison,  6  Ves.  385. 

32.  Wills  — children. 

1.  Where  there  are  not,  nor  ever  were,  nor  can  by  possibility  be,  any 
persons  strictly  answering  the  description  of  children,  it  is  necessary  to  re- 
sort to  evidence  dehors  the  will,  for  the  purpose  of  finding  whether  there 
were  any  who  had  acquired  the  reputation  of  chDdren :  and  it  is  possible 
for  illegitimate  children  to  acquire  that  reputation.  Lord  Woodhouselee 
V.  Dalrymple,  2  Mer.  419. 

2.  Under  a  bequest  by  an  unmarried  man  **  to  my  children  the  sum  of 
pounds  sterling  5000  each,"  parol  evidence  allowed  to  show  who  the  testator 
considered  in  the  character  of  children,  and  they  having  obtained  a  name 
by  reputation,  admitted  to  take  as  a  class,  though  illegitinuitQ,  and  not 
named  in  the  will.    Beachcrofl  v.  Beachcrofk,  1  M»d.  430. 

33.  Wills  —  annexation  of  a  codicil  to  a  will. 

Since  the  statute  of  frauds,  annexations  of  a  codicil  to  a  will  not  admissi- 
ble evidence  of  republication,  because  parol.     1  Ves.  495. 

34.  Wills  —  intention  to  give  the  personal  estate  exempt  froia  debts. 

1  Parol  evidence  of  testator's  intention  to  give  his  personal  estate  exempt 
froiii  debts,  rejected.     Stephenson  v.  Heathcote,  1  Eden,  38. 

2.  Parol  evidence  refused,  that  it  was  the  testator's  intention  to  devise  his 
personal  estate  exempt  from  debts.    Gale  v.  Cr«ft,  Dick.  23. 

18  35.  Wills 
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35.  Wills  —  that  a  sum  in  long  annuities  meant  a  gross  sum. 

Evidence  of  the  state  of  a  testatrix's  property  let  in  to  show  that  by  a 
gift  of  a  sum  in  long  annuities,  she  meant  a  gross  sum,  not  an  equivalent 
annuity.    Fonnereau  v.  Poyntz,  1  B.  C.  C.  ^TS. 

36.    Wills  —  mistaken  description  of  the  fund  out  of  which  legacies 

were  given. 

1.  Evidence  offered  to  prove,  that  a  testator  who  gave  a  legacy  to  A.  his 
executors,  administrators,  or  assigns, .  knew  A.  to  be  dead,  and  meant  it 
for  his  representatives,  rejected.     Maybank  v.  Brooks,  Dick.  577* 

2.  Parol  evidence  to  prove  that  the  testator  knew  a  legatee  was  dead,  in 
order  to  show  his  intention  that  the  legacy  should  be  transmissible,  not  ad- 
mitted.   Maybank  v.  Brooks,  1  B.  C.  C.  84. 

S.  A  legacy  to  a  lady  —  is  void,  and  shall  not  go  to  the  master  to  be  6up« 
plied  by  parol  evidence.    Hunt  v.  Hort,  S  B.  C  C.  Sll. 
4f.  Legacy  to  Mrs.  G.,  evidence  admitted.    Abbot  v.  Massie,  6  Ves.  l^S* 

5.  Testator  devised  to  all  the  children  of  his  two  sisters  A.  and  B. :  A.y 
long  before  the  date  of  the  will  changed  from  the  Jewish  to  the  Roman 
Ga&olic  religion,  was  baptized  by  a  new  name,  andbeoame  a  professed  nun 
at  Genoa :  bill  by  the  children  of  C.  a  third  sister,  living  with  B.  at  Leghorn, 
upon  ground  of  mistake  in  testator,  and  evidence  of  intent  to  provide  for 
his  sisters  at  Leghorn,  dismissed.     Delmare  v.  Robello,  1  Ves.  412. 

6.  Testator  gave  a  sum,  part  of  his  four  per  cent,  bank  annuities,  to  his 
wife  for  life,  and  after  her  decease,  to  several  relations.  Evidence  was  ad- 
mitted that  he  had  no  such  stock  at  the  date  of  the  will,  having  previously 
sold  it  all,  and  invested  the  produce  in  long  annuities,  and  to  show  the  cause 
of  the  mistake ;  and  the  legacies  were  established.  Selwood  v.  Mildmay, 
S  Ves.  306. 

7.  Testator  bequeathed  part  of  his  three  per  cent,  consolidated  bank  an*- 
nuities.  Upon  evidence  that  he  had  no  bank  stock  at  the  date  of  his  will, 
or  at  his  death,  but  that  he  had  three  per  cent.  South-sea  annuities ;  the  le- 
gacies were  established  out  of  that  funa.    Dobson  v.  Waterman,  3  Ves.  308. 

8.  Legatee  entitled  notwithstanding  a  mistake  of  his  name.    3  Ves.  322. 

9.  Legacy  of  2400/.  in  the  five  per  cent,  consolidated  bank  annuities : 
decreed,  that  ^400/.  five  per  ce^it,  annuities ;  viz.  navy  bills,  should  be  pur- 
chased ;  evidence  of  the  intention  and  mistake  as  to  the  fund  being  rejected. 
Chambers  v.  Minchin,  4  Ves.  675. 

10.  Legacy  to  Price,  the  son  of  Price :  upon  the  evidence 
the  plaintiff,  the  only  claimant,  was  declared  entitled.  Price  v.  Page,  4  Ves. 
680. 

37.  Wills  —  description  of  legatee. 

Description  of  legatee,  which  it  was  doubtful  whether  it  applied  to  mo- . 
ther  or  daughter,  held  from  the  construction  to  mean  the  former :  extrinsic 
evidence  admitted^  but  held  to  amount  to  nothing.     Hussey  v.  Berkeley, 
2  Eden,  194. 

38.  Wills  —  mistaken  description  of  legatee. 

1.  Legacy  to  **  James,  son  of  Thomas  A."  There  was  no  person  of  that 
description ;  but  there  was  a  Thomas  son  of  James  A.  The  court  will  not 
receive  evidence  to  show,  that  this  was  a  mistake  in  the  description.  An- 
drews V.  Dobson,  1  Cox,  425. 

2.  Bequest  "  to  the  children  of  Robert  Holmes,  late  of  Norwich,  and  now 
of  London,  the  sum  of  100^.  a  piece."  Robert  Holmes  had  left  Norwich  at 
the  age  of  fourteen  or  sixteen ;  and  died  in  London  several  years  before  the 
will.  His  only  surviving  child  entitled  to  tlie  legacy  against  the  claim  of 
the  children  of  George  Holmes,  formerly  of  Norwich,  residing  in  London 
at  th»  testator's  death,  upon  the  suggestion  of  mistake.  The  right  not 
barred  by  merely  signing  a  receipt  as  a  witness  upon  payment  by  the  exe- 
cutor 
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cutor  to  the  adverse  party ;  not  amottnUng  to  a  release  or  fraud.    Holmes 
V.  Custance,  12  Ves.  279. 

3.  Legacy  to  the  testator's  nephew,  Robert  tlie  son  of  Joseph  C. :  the 
testator  had  two  nephews  called  Robert ;  one  the  son  of  his  brother  John 
€•9  the  other  of  his  brother  Thomas  C. ;  and  the  testator  had  no  brother 
Joseph,  nor  was  there  any  other  Joseph  C.  This  is  a  latent  ambiguity,  and 
may  be  explained  by  evidence.    Careless  v.  Careless,  1  Mer.  384. 

S9.  Wills  —  contradicting  the  qualities  by  which  a  legatee  is  described. 

Upon  a  legacy  to  the  wife  of  the  testator,  by  the  description  of  his  chaste 
wife,  evidence  of  her  incontinence  is  not  admissible,    4  Ves.  809. 

40.  Wills  —  to  show  the  existence  of  the  condition  upon  which  a 

legacy  was  given. 

Legacy  to  A.  if  in  the  testator's  service  at  the  time  of  his  decease.  Parol 
evidence  admitted  to  show,  that,  though  she  had  quitted  his  house,  she  con- 
tinued, and  was  considered  by  him  as  in  his  service ;  and  upon  that  evidence 
the  legacy  was  established.    Herbert  v.  Reed,  16  Ves.*481. 

41.  Wills  —  to  prove  that  a  l^acy  was  to  be  discharged  bonx  debts. 

A  legatee,  son-in-law  to  the  testator,  was  held  entitled  to  his  legacy  dis- 
charged from  debts  due  by  him  to  the  testator,  and  a  debt,  for  iniich  the 
testator  was  his  surety,  upon  evidence  from  the  testator's  accounts,  letters, 
and  memorandums  in  his  hand-writing.  Parol  evidence  of  declarations  in 
conversation  was  produced  for  the  same  purpose :  but  the  court  i^peared 
to  rely  on  the  evicience  in  writing.    Eden  v.  Smyth,  5  Ves.  S41. 

42.  Wills  —  that4^[acies  were  acciunulative. 

1.  Evidence  admitted  to  show  that  legacies  given  by  a  second  codicil 
were  intended  as  accumuUtive.    Coote  v.  Boyd«  2  B.  C.  C.  521. 

2.  Whether  parol  evidence  of  the  intention  of  the  testator  can  be  read 
originally  in  opposition  to  a  claim  of  double  legacies,  qmsre.  Osborne  v. 
the  Duke  of  Leeds,  5  Ves.  369. 

43.  Wills  —  redemption  of  legacies. 

1.  Parol  evidence  is  admissible  to  fortify  the  presumption  of  a  legacy 
being  adeemed.    Monk  v.  Lord  Monk,  1  Ball  &  Beatty,  298. 

2.  The  presumption  of  a  legacy  being  adeemed,  may  be  rebutted  by  parol 
evidence.    1  Ball  &  Beatty,  303. 

44.  Wills  —as  to  the  disposal  of  the  residue. 

Admission  of  evidence  as  to  disposal  of  a  residue,  where  a  legacy  is  given 
to  the  executors.    Nourse  &  Homsby  v.  Finch,  4  B.  C-  C.  239. 

45.  Wills  —  on  a  question  of  satisfaction. 

1.  Evidence  of  a  parent's  intention,  that  a  portion  should  not  be  a  per- 
formance of  a  legacy,  admitted.'   Debeze  v.  Maun,  2  B.  C.  C.  165.  519. 

2.  Parol  evidence  admitted  upon  the  question  as  to  satisfaction  of  por- 
tions.    11  Ves.  547* 

3.  Upon  a  presumption  of  satisfaction  by  will,  evidence  admissible :  Ist, 
to  eonstitute  the  fact,  that  the  testator  was  debtor ;  2dly,  to  meet  or  fortify 
the  presumption.    6  Ves.  321. 

46.  Wills  —  a  schedule  written  subsequent  to  the  will. 

The  question,  whether  evidence,  viz.  a  schedule  written  by  the  testator 
subsequent  to  the  will,  could  be  admitted,  was  not  decided.  Pole  v.  Lord 
Somers,  6  Ves.  309. 

47.  Wills  —  implied  trust  for  next  of  kin  or  heir. 

Parol  evidence  admitted  in  favour  of  the  legal  title  of  the  executor  to  the 
residue ;  unless  plainly  and  unequivocally  declared  a  trustee ;  so  for  a  de- 
vise 
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'^ 
vise  for  a  particular  purpose  against  an  implied  trust  for  the  heir.    14  Ves« 
S22. 

48.  In  the  case  of  unstamped  instruments. 

Evidence  in  writing,  not  admitted,  as  an  agreement  unstamped,  does  not 
prevent  parol  evidence;  if  otherwise  admissible.'    Hiem  v.  Mill,  13  Ves.  114. 

49.  To  show  that  a  purchase  paid  for  by  A.  was  meant  for  B. 

Where  land  was  paid  for  with  the  money  of  A.,  parol  evidence  to  shew  that 
the  purchase  was  made  on  behalf  of  B.,  refused.  3artlett  v.  Pickersgill, 
1  Eden,  515. ;  1  Cox,  15. 

50.  To  show  that  an  application  of  funds  was  for  the  wife's  or  the  rela^ 

tion's  benefit 

Parol  evidence  admissible  to  prove  application  for  benefit  of  the  wife  or  any 
reUition  of  her's.    1  Ves.  184. 

51.  To  show  that  a  devisee  was  a  trustee  only. 

Parol  evidence  of  the  declarations  of  a  devisee  admitted  to  prove  her  being 
only  a  trustee.    Strode  v.  Winchester,  Dick.  397. 

52.  To  show  a  promise  by  residuary  legatee  to  iilcrease  a  provision. 

Provision  by  will,  increased  upon  evidence  of  the  testator's  request  to 
the  executor  and  residuary  legatee,  and  his  promise ;  upon  which  the  testator 
refused  to  make  a  new  will,  and  said  he  would  leave  it  to  the  generosity 
of  the  executor.    Barrow  v.  Greenough,  3  Ves.  152. 

53.  As  between  the  executor  and  next  of  kin. 

1.  Legacy  to  an  executor  for  his  care ;  that  is  equivalent  to  a  declarati<^ 
of  trust ;  dierefore  evidence  is  not  admissible.    2  Ves.  473. 

2.  Ground  of  admitting  parol  evidence  between  the  executor  and  next 
of  kin  as  to  the  residue  undisposed  of.    4  Ves.  730. 

3.  Admitted  upon  equities  arising  out  of  presumptions ;  and  in  the  case 
of  the  next  oi  kin  and  executor,  evidence  between  the  will  and  the  death 
of  the  testator,  but  as  to  his  intention  at  the  date  of  the  will.    6  Ves.  324. 

4.  Where  the  executor  is  trustee  of  the  residue  for  the  next  of  kin,  parol 
declarations  previous  and  subsequent  to^e  will,  as  well  as  at  the  tone,  are 
admissible ;  but  their  weight  and  efficacy  very  different.    7  Ves.  518. 

5.  One  executor  having  a  legacy  for  his  trouble,  parol  evidence  was  ad- 
mitted, on  behalf  of  his  co-executrix,  an  infant,  to  rebut  the  presumption 
for  the  next  of  kin  ;  and  she  was  held  entitled  to  the  residue  undisposed 
of.    Williams  v.  Jones,  10  Ves.  77. 

54.  Whether  admissible. 

Question  as  to  the  admissibility  of  evidence  to  support  the  plaintiff's  equity. 
Knight  V.  Peche,  Dick.  327. 

SB.  An  equity  for  the  resulting  trust 

Parol  evidence  read  to  rebut  an  equity  for  the  resulting  trust.  Lake  v. 
Lake,  Dick.  236. 

56*  Against  the  answer. 

Parol  evidence  not  admissible  to  raise  an  equity,  that  a  pension  granted 
by  the  crown  to  the  defendant,  was  in  trust  for  the  plaintiff,  against  the  oath 
of  the  defendant  in  his  answer.     Fordyce  v.  Willis,  3  B.  C.  C.  577. 

VI.  ancient  tDriring. 

1.  Admissibility,  without  further  proof,  of  a  will  thirty  years  old. 

Whether  the  rule,  that  a  deed  thirty  years  old  proves  itself,  applies  to  a 
will.  Quare.    M'Kenzie  v.  Fraser,  9  Ves.  5. 

2.  Ad- 
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2.  Admissibility  of  an  ancient  entry  to  found  the  presumption  of  a 

declaration  of  charitable  uses. 

A  declaration  of  uses  by  the  founder  of  a  charity,  presumed  from  an 
entry  in  an  ancient  book,  purporting  to  be  such  declaration,  but  without 
signature  or  date ;  the  book  being  kept  by  the  trustees  for  entering  their  pro- 
.  ceedings,  and  containing  an  order  by  the  trustees,  dated  six  years  after  cre- 
ation of  the  trust,  that  the  declaration  of  the  founder  be  then  entered  as 
to  the  trustees.    Attorney-general  v.  Boultbee,  2  Ves.  380. 

3.  Admissibility  of  an  ancient  inscription  over  an  alms-house. 

Bequest  of  stock  to  be  laid  out  in  building  alms-houses.  The  fact  that  alms* 
houses  were  in  mortmain  before  the  9  Geo.  2.  c.  36.,  proved  by  an  oldinscrip- 
ticMiy  and  an  extract  from  a  local  history.     Shaw  v.  Pickthally  1  Dan.  92. 

4.  What  custody  the  legitimate  custody  of  terriers  and  vicar's  books. 

1.  A  book  from  the  registry  of  Lincoln,  containing  inter  alia,  what,  were 
called  copies  of  endowments  of  certain  vicarages  was  received  as  evidence 
of  an  endowment  of  a  vicarase  in  Northamptonshire,  by  the  lord  chief  baron 
(giving  up  considerable  doubt)  on  the  production  of  cases  wherein  it  had 
been  received  before.  Leonard  v.  Franklin,  4  Price,  264. ;  Halse  v.  Eyston, 
4  Price,  Appendix ;  sed  vide  Harward  v.  Sims,  Ibid. 

2.  Vide  4  Price,  216. 

VIl.  awtorr. 

Admissibility  of  a  Co-defendant's  answer  against  his  companion. 

The  answer  of  a  co-defendant,  not  brought  to  hearing,  read  as  evidence 
against  his  companion  at  the  hearing.     Pitt  v.  Willis,  Dick.  24. 

VIII.  mil 

Admissibility  of  a  bill  in  a  former  cause,   as  a  corroborating  proof 

that  a  demand  is  stale. 

Bill  in  another  cause  admitted  to  be  read  at  the  hearing  of  this  as  a  corro- 
borating circumstance  to  prove  a  stale  demand.  Handeside  v.  Brown, 
Dick.  236. 

IX.  Ctiim&tVfi  opttttoitt 

•Admissibility  of  counsel's  opinion  in   a  cause  between  vendor  and 

purchaser. 

The  opinion  of  coutisel  read  as  evidence.  Brown  v.  Yerroway,  Dick.  353. 

■ 

Its  admissibility  and  effect. 

Decree  at  Leghorn  allowed  to  be  read  as  evidence ;  and  this  court  would 
not  overrule  what  was  determined  there;  and  injunction  made  perpetual. 
Burrows  v.  Jamereau,  Dick.  48. 

XL  /oretgn  latdsf. 

Mode  of  proving  tliem. 
A  foreign  law  must  be  proved  as  a  fact.    3  Ves.  &  Beam.  99. 

XII.  proof  of  ganH'toririugf 

1.  Test  of  witness's  competency. 

1.  Rule  as  to  proof  of  hand-writing.     The  witness  roust  have  seen  the 

party 
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party  write;   and  swear  to  his  belief,   that  the  writing  produced  i£»  his. 
8  Ves.  473. 

2.  If  the  witness  will  not  swear  to  his  belief  of  tiie  hand-writing,  but  says, 
that  he  thinks  it  like,  the  lord  chancellor  of  opinion  that  is  not  evidence. 
Ibid.  476. 

2.  By  comparison  of  hands. 

1.  Comparison  of  hands  by  a  person,  who  never  saw  the  party  write,  is  not 
evidence.     Ibid.  474. 

2.  Comparison  of  hand-writing,  though  lately  admitted  as  evidence,  if 
confirmed  by  the  contents  of  correspondence,  refused  in  the  instance  of  a 
single  letter  for  the  purpose  of  commitment.  Wade  v.  Broughton,  3  Yes.  & 
Beam.  172. 

3.  Entries  in  a  book  coming  out  of  tlie  possession  of  a  defendant,  who  was 
the  grandson  of  a  preceding  rector,  not  allowed  to  be  read  as  evidence  to 
support  a  modus  on  the  testimony  of  a  witness,  who  said  he  believed  it  to  be 
in  tne  rector's  hand-writing,  from  comparing  it  with  the  original  will  of  tlie 
rector  in  doctor*s  commons.     Randolph  v.  Gordon,  1  Dan.  88. 

XIII.  J^eargau* 

1.  Admissibility  without  farther  proof  of  the  certificate  of  a  public 

notary.  . 

A  notary-public  has  credit  every  where ;  but  the  certificate  of  a  magistrate 
of  a-colony  abroad,  requires  evidence  to  his  character.  Hutcheon  v.  Man-, 
nington,  6  Ves.  823. 

2.  Admbsibility  without  farther  proof  of  the  certificate  of  the  magis- 

trate of  a  colony. 

Vide  6  Ves.  823. 

3.  Admissibility  of  this  evidence  on  questions  of  pedigree. 

1.  Upon  pedigree  slight  evidence  sufficient;  as  reputation;  and  a  forgery 
established  is  not  decisive ;  but  weighs  considerably  against  the  party  pro- 
ducing it.    Vowles  V.  Youne,  13  Ves.  140. 

2.  Hearsay  of  relations  admitted  to  prove  consanguinity,  and  without  the 
correctness,  required  upon  other  facts.  The  degree  therefore  is  not  required. 
But,  the  principle  being  interest,  tlie  opinion  of  the  neighbourhood  will  not 
do.    Ibid.  147. 

3.  Qaalificadon  as  to  evidence  of -tradition,  even  upon  pedigree.  It  imtst 
be  from  persons,  having  such  a  connection  with  the  party,  that  it  is  natural 
and  likely,  from  their  domestic  habits,  that  they  are  speaking  the  truth,  i  and 
could  not  be  mistaken.  Upon  that  principle,  descriptions  in  wills,  monu- 
ments, bibles,  &c.  are  admitted.    Whitelocke  v.  Baker,  13  Ves.  5X1. 

4.  Declarations  of  relations  evidence  of  pedigree ;  but  inconclusive  with- 
out showing  upon  what  occasion,  what  led  to  them,  &c.  Whether  a  physician 
or  servant,  who  attended  the  family,  can  be  admitted  as  one  of  the  family, 
quare.    Walker  v.  Wingfield,  18  Ves.  jun.  443. 

4.  Admissibility  upon  questions  of  pedigree  of  incriptions  upotl  ritigs, 

and  tombstones. 

Inscriptions  upon  tombstones,  and  engravings  on  rings,  evidence  of  pedi-' 
gree.     13  Yes.  144. 

5.  Admissibility  of  declarations  of  heads  of  families,  upon  inquisitions 

post  mortem  touching  pedigree. 

Evidence  of  pedigree  by  declarations  of  heads  of  families  upon  inquisitions 
post  mortem*    Ibid.  143. 

6.  Ad- 
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6.  Admissibility  of  memoranda  by  a  relation  on  a  question  of  pedigree. 

Handwrriting  of  a  relation  deceased,  rejected  as  evidence  of  pedigree* 
Edwards  v,  Harvey,  Cooper,  39. 

7.  Admissibility  of  the  husband's  declaratious  as  to  his  wife's  legitimacy. 

In  the  case  of  pedigree,  hearsay  evidence  of  declarations  by  the  husband 
as  to  his  wife's  legitimacy  admissible,  as  well  as  those  of  relations  by  blood. 
Vowles  V.  Young,  13  Ves.  140. 

8.  Admissibili^  of  the  deceased's  declaration  as  between  his  real  and 

personal  representatives. 

On  a  question  between  the  real  and  personal  representatives  of  A.  (who 
died  intestate),  whether  A.  had  actually  agreed  in  his  lifetime  for  the  pur- 
chase of  an  estate,  the  parol  declarations  of  A.  in  his  lifetime,  are  not  admis- 
sible evidence.    Perchard  v.  Benyon,  1  Cox,  214. 

9.  Admissibility  of  a  recei{ft  for  costs  to  prove  the  result  of  a  suit. 

A  receipt  for  payment  (by  a  person  sued  by  a  vicar  for  tithes)  of  the 
plaintiff's  bill  of  costs,  is  evidence  of  the  suit  having  resulted  in  favour  of  the 
vicar.  So  is  an  entry  to  that  effect  in  a  former  vicar's  books.  Parsons  v. 
Bellamy,  4  Price,  190. 

10.  Admissibility  of  entries  in  vicar's  books  to  prove  the  result  of 

a  suit. 
Ibid. 

11.  Admissibility  of  a  vicar's  books  to  disprove  the  antiqui^  of  a  modus. 

The  vicar's  books  are  evidence  to  show  that  the  n^oney  payments  received 
in  lieu  of  tithes  are  founded  on  and  regulated  by  a  criterion  not  in  existence 
beyond  legal  memory;  e.g.  the  poor's  rates.  Walter  v.  Holman,  4  Price,  171. 

12.  Admissibility  of  the  registers  of  the  fleet  prison  to  prove  marriages. 

1.  The  fleet  register  evidence,  not  as  a  register,  but  a  declaration  upon 
the  fact.    Lloyd  v.  Passingham,  16  Ves.  59. 

2.  The  fleet  book  of  marriages  not  evidence  as  a  register.  Lloyd  v.  Pas- 
singham,  Cooper,  152. 

XIV.  jaartug  restjJterjs* 

1.  Admissibility  of  an  informal  register. 

As  to  admitting  in  evidence  a  parish  register,  not  kept  according  to  the 
canon,  requiring  weekly  entries,  or  a  copy  without  proof  that  the  original  is 
not  to  be  founds  qwere.    Walker  v.  Wingfield,  18  Ves.  jun.  44S. 

2.  Admissibility  of  a  defaced  raster. 

Parish  register  admissible  evidence  notwithstanding  the  loss  of  a  leaf,  not 
destroying  tne  series  of  entries.     Walker  v.  Wingfield,  18  Ves.  jun.  443. 

XV.  jsrobate* 

1.  Admissibility  of  a  probate  to  establish  a  will  in  courts  of  equity. 

Probate  of  will  in  the  ecclesiastical  court  sufficient,  as  far  as  it  goes ;  far- 
ther proof,  if  necessary,  may  be  proceeded  on  in  this  court.    1  Ves.  54. 

2.  Admissibility  of  a  probate  to  prove  the  fact  of  death. 

The  probate  of  the  testator's  will,  admitted  as  proof  of  his  death.  French 
v.  French,  Dick.  268. 
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XVI.  public  bacumcttrtf. 

Baptismal  register. 

A  copy  of  a  register  of  baptism  in  the  island  of  Guernsey,  is  not  suffi- 
cient evidence  here  of  a  party  being  of  age.  Huet  v.  Le  Mesurier,  1  Cox, 
275. 

XVII.  IRecitals?* 

Proof  of  one  deed  by  the  recital  of  its  existence  in  another. 

1.  Decree  for  raising  money  under  a  deed  of  appointment ;  though  the 
only  copy  produced  appeared  not  executed ;  upon  recitals  of  it  in  a  settle- 
ment, as  a  subsisting  effectual  deed,  and  evidence  from  the  books  of  a  de- 
ceased solicitor  of  charges  for  the  preparation  and  execution  of  it.  Skipwith 
V.Shirley,  11  Ves.  64. 

2.  A  recital  in  a  deed  executed  in  1739,  that  by  a  separate  deed  in  1703, 
A.  declared  he  was  seised  of  the  freehold  of  lands  m  trust  for  B.,  to  whom  he 
had,  upon  the  same  day,  granted  a  lease  of  the  same  lands  for  1000  years, 
is  not  evidence  of  tlie  contents  of  the  deed  declaring  the  trust.  Neimer  is 
the  receipt  of  a  master,  acknowledging  such  deed  to  have  been  lodged  with 
him,  evidence  of  its  contents,  though  it  may  of  its  existence.  Kelly  v. 
Power,  2  B.  &  B.  236. 

XVIII.  &mtQif0  dtimt00toit0« 

1.  Whether  allowing  a  bill  to  be  taken  pro  confessof  admits  the  ac- 
count charged 

Though  a  plaintiff,  by  his  bill,  state  an  account  by  which  a  balance  ap- 
pears to  be  Que  to  him,  and  the  bill  is  decreed  to  be  taken  pro  confesso,  and 
an  account  directed,  and  the  charjge  is  what  is  stated  by  the  bill,  he  must 
prove  it.    Dominicetti  v.  Latti,  Dick.  588. 

"  2.  Received  with  suspicion  when  proved  by  a  witness  stationed  to  over- 
hear them. 

Evidence  of  conversation  overheard  by  a  witness  placing  himself  behind 
wainscot.  Sec  received  with  great  caution.  Savage  v.  Brocksopp,  18  Ves. 
jun.  335. 

XIX.  &mt0t:'0  ei^ammatton  in  tge  catitie; 

Admissibility  of,  in  his  discharge,  on  taking  the  accounts  under  the 

decree. 

Examination  of  plaintiff  before  the  master,  not  evidence  in  his  discharge* 
in  taking  the  accounts  under  the  decree.    Lady  Kilmurry  v.  Crew,  Dick.  60- 

XX.  jaerUict^ 

1.  Admissibility  of  a  ponviction  obt^dned  partly  upon  plaintiff's  evi- 

dence. 

A  defendant  having  been  convicted  on  the  evidence  of  plaintiff  (among 
other  witnesses)  of  peijury,  in  denying  a  parol  agreement  in  his  answer. 
Leave  for  plfuntiff^to  file  a  supplemental  bill,  m  the  nature  of  a  bill  of  review, 
stating  tfie  conviction,  refused.  Bartlett  v.  Pickersgill,  1  Eden,  515. ;  1 
Cox,  15. 

2.  A  conviction  for  a  nuisance  in  obstructing  a  way,  is  not  conclusive 

of  the  right. 

A  conviction  for  a  nuisance  in  stopping  a  way,  is  not  conclusive  evidence 

of 
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of  the  right ;  cannot  be  pleaded  in  bar ;  and  would  not  bind  the  party  con- 
victed, if  he  brought  an  action  of  trespass.     1  Ball  &  Beatty,  515. 

XXL  proofs  in  mi^ttllamom  taata^ 

1.  Proof  that  a  party  not  joined,  is  abroad. 

A.  stated,  by  books  in  evidence  for  defendant,  to  be  a  merchant  abroad, 
and  one  witness  swearing  he  knew  him  late  a  merchant  abroad,  and  no  evi- 
dence of  his  return,  sufficiently  proved  out  of  the  jurisdiction,  as  would  be 
presumed  at  law ;  and  defendant  precluded  from  objecting  that  he  was  not  a 
{Mirty.    Weymouth  v*  Boyer,  1  Vea.  417. 

2.  On  an  indictment  against  a  witness  for  perjury. 

Evidence  that  a  witness  upon  recollection  declared,  he  had  sworn  wliat 
was  not  true,  and  went  back  offering  to  correct  it,  but  too  late,  admitted 
upon  an  indictment  for  perjury.     13  Ves.  284. 


EXCEPTIONS,  BILL  OF. 
L  Mfftn  tfft  appropitate  course  to  vtttifp  an  ttim ;  toBm  itot« 

1.  General  rule  upon  the  subject 

2.  In  the  case  of  orders. 

IL  jgDf  tffc  liitit  to  compel  tge  isealttig  of  rge  hilU 

1.  Preliminaries  to  its  issuing. 

2.  By  whom  made  out. 


I.  Wffm  tfft  appropriate  courieie  to  reeti^  an  error ;  togen  nou 

1.  General  rule  upon  the  subject 

Wlierever  any  matter  is  capable  of  being  brought  on  the  record,  and  the 
court  refuses  to  allow  it  to  be  so  brought,  and  this  refusal  does  not  in  its 
nature  come  upon  the  record,  though  if  the  thing  were  allowed,  that  matter 
would  appear  upon  the  record ;  this  is  the  proper  subject  of  a  bill  of  excep- 
tions.   1  Sch.  &  Lef.  82. 

2.  In  the  case  of  orders. 

The  writ  grounded  on  tlie  stat.  Westm.  2.  commanding  judges  to  seal  a 
bill  of  exceptions,  does  not  lie  where  the  exception  taken  is  to  an  order  of 
a  court  of  law  amending  one  of  its  own  'records.  Lessee  of  Lawler  v.  Mur- 
ray, 1  Sch.  &  Lef.  75.     Nor  to  any  order  made  upon  motion.     Semid.    Ibid. 

II.  Of  tge  turit  to  compel  tge  {fealhig  of  tge  bilU 

1.  Preliminaries  to  its  issuing. 

Such  writ  ought  not  to  issue  without  special  order  from  the  person  holding 
the  great  seal.     1  Sch.  &  Lef.  75.  80. 

2.  By  whom  made  out. 

The  writ  commanding  judges  to  seal  a  bill  of  exceptions,  ought  to  be 
made  out  by  the  clerk  of  the  crown,  and  not  by  the  cursitor.  1  Sch.  &  Lef. 
75.80. 
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EXCOMMUNICATION. 

I.  j©f  tfft  torit  tft  eycommutticato  capfenfta. 

Supersedeas  of  die  writ. 

II.  j^f  absiolimoti  ttmi  ati  tnr0a(  mammmication. 

Preliminary  notice. 


I.  2)f  tfft  torir  He  tftmnmumtato  ta^imtm^ 

Supersedeas  of  the  writ. 

1.  The  court  refused  to  supersede  a  writ  de  excommunicato  capiendo.    Ex 
jtarie  Chevelejr,  Dick.  473. 

2.  Executrix,  in  custody  under  a  writ  de  excommunicato  capiendo  for  not 
appearing  to  a  citation  by  a  creditor  to  exhibit  an  inventory,  moved  for  a 
Muvenedeaiy  disputiDg  the  debt  upon  equitable  grounds :  Motion  refused. 
The  King  v.  Blatch,  5  Ves.  113. 

IL  £)f  absioludon  fiom  an  illegal  cjrcommumcattottf  ^ 

Preliminary  notice. 

Writ  to  absolve  a  person  unlawfully  excommunicated.  Notice  required. 
Boraine*s  case,  15  Yes.  346. 


EXECUTOR  AND  ADMINISTRATOR. 

I*  ^f  rge  appottitmetit,  anb  rrbocahoti  of  tge  appoimmrm,  of 
rjrrcurot?. 

1.  Distinction  between  an  executor  in  trust,  and  a  trustee  not 

executor. 

2.  Distinct  revocations  and  substitutions  by  distinct  codicils. 

IL  S>(  ftf  ^xtAut^ 

1.  When  a  prerogative  probate  will  be  dispensed  with  by  a 

court  of  equity. 

2.  It  is  conclusive  as  to  the  character  of  executor. 

3.  What  acts  an  executor  may  perform  before  probate. 

4.  ResponsibQity  of  an  executor  who  interferes,  and  then  re- 

nounces without  having  proved. 

III.  iS>t  a  dujpiiteti  probatei^ 

Jurisdiction  of  courts  of  equity  pendente  lite. 

IV.  £)n  tge  imiott  of  emumrg  in  tii0{ni$iiiig  of  or  tBa):9tn0  tfnt 

estate. 

1.  In  the  case  of  assigmng  a  term,  the  deed  being  prepared 

for  both. 

2.  ££fect  of  a  dissent. 

V.  f&fhtt  of  tge  renundation  of  an  tmvtmc, 

A  co-executor  during  his  companion's  lifetime. 

vot.viii.  Pp  vr.  W 


'  S7S         BXECUTOR  AND  ADMINISTRATOR.    [CHAifcvAT 

In  relation  to  the  residue. 

VIL  £)f  tge  legal  coii0eciuetice0  of  ttttntttating  one  an  ejrecmor^ 

Whether,  when  a  debtor,  it  operates  as  a  release. 

YIII.  ^{  an  erecutor  Oe  0on  tort. 

Ordering  the  iuneral  will  not  make  one  such. 

IX.  Q{  t|^  grant  of  amnini0trattom 

1.  When  a  prerogative  administration  is  proper. 

2.  When  a  prerogative  administration  will  be  dispensed  with 

bv  a  court  of  equity. 
S.  When  an  administration  de  bonis  nan  is  requisite. 

4.  Of  a  temporary  grant  under  stat  38  Geo.  S.  c  87. 

5.  Determination  of  a  temporaiy  grant,  with  the  subsequent 

proceedings. 

6.  Object  of  granting  administration,  pendente  UU. 

7.  Effect  of  a  grant  made  after  an  executor  has  acted  hifaU* 

8.  What  acts  may  be  done  before  grant  of  administration  by 

one  entitled  to  it 

X.  £)f  tge  atmttni0tratton  bonti. 

G>nditions  upon  which  a  suit  thereon  will  be  restnuned. 

XL  £>f  a  Hi^puteti  abmtnitJtratiom 

Jurisdiction  of  courts  of  equity  pendente  lite. 

XII.  Qt  tge  autBonrp  of  an  administrator.. 

An  administrator  pendaUe  lite. 

XIII.  £)f  tfyt  rtggt0  of  eiretutor0  aitii  abmtnustratordf 

1.  They  succeed  to  the  equitiesof  those  whom  they  represent. 

2.  How  far  considered  absolute  proprietors  of  the  estate. 
S.  To  pledge  the  estate. 

4.  To  alienate  the  estate. 

5.  To  dispose  of  a  lease  held  under  covenant  not  to  alien. 

6.  Of  specific  restraints  against  their  alienating. 

7.  To  the  possession  of  securities  to  obtain  their  contents. 

8.  To  purchase  the  estate. 

9.  To  renew  a  lease  ior  their  own  benefit 

10. .  To  enlarge  atenancy  at  sufierance  for  their  own  benefit 
i  1.  To  the  profits  arising  firom  investing  the  estate. 
'  12.  To  the  profits  of  the  sale  of  testator's  manuscript  works. 
18.  Reimbursements  for  the  employment  of  an  attorney. 

14.  Reimbursement  for  theemployment  of  ah  accountant 

15.  Distinction  between  a  receiver  and  a  personal  repretentative, 

with  respect  to  remuneration  for  charges  and  trouble. 

16.  Commission  upon   receipts  and  payments  by  an  executor 

abroad. 

1 7.  Extent  of  the  right  of  retainer. 

18.  Retainer  as  co-surety  with  the  testator. 

19.  Retainer  in  the  case  df  trterts. 
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20.  Retainer  against  the  next  of  ktn,  to  lodemnify  against  a  future 

contingent  demand. 
31.  Retainer  out  of  a  co-executor^s  legacy,  in  respect  of  a  , 

deoastavit. 
22.  Retainer  by  a  temporary,  (ot  the  true,  r^esentative. 
29.  Retainer  for  the  true  representative,  alunadc 

24.  Tobeallowedfor  payment  of  legacies. 

25.  To  restrain  a  creditor  from  proceeding  at  law* 

26.  To  restrain  a  bill  by  a  legatee^  aAer  a  distribution  of  assets 

under  a  decree. 

27.  To  the  protection  of  the  court,  in  doing  what  it  has  ordered. 

28.  To  the  protection  of  the  court,  in  doing  what  it  would 

order. 

29.  To  die  indulgence  of  the  court. 

SO.  Under  discretionary  powers  granted  by  the  will. 

31.  To  set  up  the  tide  of  the  heir  at  law,  on  a  question  whether 

property  is  personal  or  real. 
S2.  Equitable  demands  of  the  representative  against  the  next  of 

kin,  how  protected. 

33.  Co-executors  take  a  residue  as  joint-tenants. 

34.  Qfaninfimt  executor. 

XIV.  jfl>f  ^nibatiit  rigj^t 

Whether  a  purchaser  from  a  representative  is  bound  to^see  to 
the  application  of  the  money. 

XV.  £)f  tj^  obltgatton  of  t]rettttar0  attti  atrnitnintrattrst^ 

1 .  Their  du^  to  keep  distinct  accounts. 

2.  Their  duty  to  ear-mark  money  in  their  hands. 

3.  In  regard  to  investing  the  estate  upon  security. 

4.  To  perfect  a  gift  itUef-  vivos. 

5.  In  miscellaueous  cases. 

X  VL  KottnmtiiiitUtp  of  mtrxtmn  aitti  atimtttnsttratorit. 

1»  A  representative  is  liable  for  incautious,  though  innocentt 
acts. 

2.  Distinction  with  respect  to  legatees  and  creditors. 

3.  Modes  of  securing  diemselves  from. 

4.  Responsibility  of  an  executor  who  interferes,  and  then  re^ 

nounces  widiout  having  proved. 

5.  What  is  or  is  not  an  interference  by  an  executor  who  never 

proves. 

6.  Responsibility  from  keeping  money  at  a  banker's. 

7.  For  interest  upon  property  retained. 

8.  For  deficiencies  arising  from  investing  the  estate* 

9.  For  a  loss  arising  from  employing  the  assets. 

10.  Responsibility  oXj  from  the  failure  of  an  agent 

1 1.  For  die  loss  of  money  obtained  through  the  medium  of  their 

drafb 

12.  Hesponsibility  from  neglecting  to  enforce  payment  of  debts. 

13.  For  not  paying  off  debts. 

14.  In  the  case  of  a  l^cy  not  well  appropriated. 

i6.  Of  setting  off  a  mquest  to  die  executor  against  his  receipts* 

P  p  2  16.  Re« 
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16.  Resppnsibilily  of  a  receiver's  representative. 

17.  For  acting  under  a  decree  afterwards  reversed. 

18.  In  relation  to  specific  performance  of  testator^s  agreement. 

19.  Estoppel  resulting  fi'om  the  payment  of  legacies. 

20.  Whether  discharged  by  lapse  of  time. 

21.  Liability  of  an  amninistrator,  pendente  lite,  for  interest  upon 

money  retained. 

22.  Responsibili^  in  general  cases  of  a  co-executor  for  the  act 

of  hb  companion. 

23.  Responsibility  of  a  co-executor  for  the  act  of  his  companion^ 

in  the  case  of  joining  inacts  cf  necessity. 

24.  Responsibility  of  a  co-executor  for  the  act  of  his  companion, 

in  the  case  of  property  passing  through  his  hands.  . 

25.  Responsibility  of  a  co-executor  for  the  act  of  -his'  com^ianlon, 

in  dissipating  assets  handed  over  by  the  former. 
'  26.  Responsibility  of  a  co-executor  for  the  act  of, his.  oompapy>i^ 
from  enabling  him  to  receive  the  property.  ^ 

27.  Responsibility  of  a  co-executor  for  the  act  of  his  companion, 

from  enabling  him,  by  indorsement,  to  receive  the  contents 
of  a  bilL 

28.  Responsibility  of  a  co-executor  for  the  act  dPhis  companion, 

from  joining  in  a  transfer  to  him. 

29.  Responsibility  of  a  co-executor  for  the  act  of  his  companion, 

in  the  case  of  a  joint  receipt. 
SO.  Responsibility  of  a  co-executor  for  the  act  of  his  companion, 

from  joining  in  a  sale  of  stock. 
31.  Responsibility  of  a  co-executor  in  a  miscellaneous  case. 

XVII.  jgDf  a btlllbt on  accoum  anb tiicimbtitiottf 

1.  The  bill  is  directed,  not  against  the  person,  but  the  estate. 

2.  Mode  of  compelling  personal  representatives  to  account. 

3.  Annexation  of  a  scnedule  to  an  administrator's  anls^er,  dis- 

puting the  claim. 

4.  Of  enforcing  due  diligence  in  accounting. 

5.  Mode  of  accounting  for  property  bequeathed  to  minors. 

6.  Of  excuses  for  not  discovering  die  application  of  the  estate. 

7.  Of  directing  the  account  agamst  a  co-executor  as  well,  not- 

withstanding his  not  having  proved  or  received  assets. 

8.  A  representative  not  joined,   may  be  made  a  party  after  de- 

cree to  account 

9.  What  admission  of  assets  sufficient  to  order  them  into  court 

10.  Effect  of  an  admission  of  assets.  ' 

11.  An  admission  of  assets  is  waived  by  going  to  an  account 

before  the  master. 

12.  The  first  question,  upon  the  distribution,  is,  as  to  the  exist- 

ence of  a  legal,  debt 

1 3.  Extent  of  an  annuity-creditor's  claim  on  a  deficiency  of  assets. 

14.  A  case  in  which  a  surety  claimed,  and  was  admitted  to  a  cer- 

tain extent 

15.  Whether  the  statement  in  an  answer  of  belief  of  the  debt 

being  due,  will  found  a  decree. 

16.  Further  directions  after  a  decree  to  account 

16  *   17.  Of 
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17.  Of  bringing  an  administrator  before  the  master,  after  decree 

passed  and  entered. 
18:  Course  pursued — where,   after  examination  of  creditor's 

witnesses,  the  heir,  supposed  dead,  was  found  living. 

XVIII.  j^f  a  tttvet  fyv  m  accoum  anh  tnmifmtim* 

1.  Nature  of  the  account  that  will  be  decreed  on  a  bill  filed  by 

a  single  creditor. 

2.  Of  the  right  of  a  creditor  to  prosecute  a  decree  obtained  by 

thenext  of  kin. 

XIX.  M  tj^  proof  of  tiebt^t 

Plaintiff  admitted  to  prove  before  the  master. 

XX.  ]9apititttt  of  tebt0« 

After  a  decree  to  account 

XXI.  jgDf  ettfbrdng  tgr  papmmt  of  ttbt»  Hue  from  tge  matt. 

By  bill,  at  the  suit  of  the  party  interested,  against  a  debtor  to 
the  estate. 

XXII.  nsfiat  are  bgal  atimfi ;  to  tdgat  )iematt&0,  aitH  tn  togat 

ortier  tj^p  aftM  bt  applieo. 

1.  Reversion  upon  estate-tail. 

2.  Orphanage  share  under  the  custom  of  London. 
S,  Remittance  for  a  specific  purpose. 

4.  Term  specifically  devised. 

5.  Lands  devised  to  the  heir,  subject  to  the  payment  of  debts. 

6.  Securities  which  testator  declansd  to  executor  he  never  meant 

to  enforce. 

7.  Debt  due  from  the  representative  himself. 

8.  Annuity  charged  upon  land,  with  a  covenant  for  seisin  in  fee, 

which  the  covenantor  had  not,  is  a  specialty  debt. 

9.  Covenant  by  retiring  partner  for  payment  of  debts  and  in- 

demmty ;  payment  by  the  other  on  breach  by  covenantor's 
death,  is  a  specialty  debt 

10.  Payment  of  simple  before  specialty  debts,  without  notice^ 

when  protected. 

11.  A  joint  bond  held  several  against  creditors  in  the  admini- 

stration of  assets. 

12.  With  respect  to  the  creditors  of  a  trade  carried  on  subse- 

quent to  tlie  death. 

XXIII.  WJbat  are  equitable  aaattn* 

1.  Equity  of  redemption  of  n^ortgage  in  fee. 

2.  Lands  devised,  subject  to  the  payment  of  debts^. 

3.  A  charge  for  payment  of  debts. 

4.  Lands  with  a  mere  naked  power  to  the  executor  to  sell  for 

payment  of  debts. 

5.  Lands  devised  for  sale  for  payment  of  debts,  the  residue  to 

be  part  of  the  personal  estate. 

6.  Power  of  appointment  ovec  a  sum  of  money,  to  be  raised 

under  a  trust  term,  executed  in  &vour  of  volunteers. 

P  p  3  XXIV.  W 
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XXIV.  jgDf  mat0Sanmg  M»m* 

!•  General  rules  relative  to  the  administratioD  of  real  estate. 
2.  In  favour  of  simple-contract  creditors. 
S.  In  the  case  of  bond-creditors. 

4.  Against  judgment'Creditors. 

5.  In  fitvour  of  legatees. 

6.  In  favour  of  a  charity. 

7.  In  &vour  of  the  wife's  paianhemaiia. 

8.  Practice  connected  therewitti. 

XXV.  3|n  trlatjon  to  juMcial  promHtngn^ 

1.  Right  of  an  administrator  pendente  lite  to  lodge  monejr  in 

court. 

2.  A  bill  necessary  to  enable  an  administrator  pendente  Hie  to 

lodge  money  in  court. 

3.  General  grounds  upon  which  an  executor  will  be  called  ij^n 

to  pay  assets  into  court. 

4.  Of  obliging  a  representative  to  pay  assets  into  court»  notwith- 

standing outstanding  debts. 

5.  Of  obliging  a  representative  to  pay  assets  into  court,  notwith- 

standmg  the  pendency  of  an  action  against  him. 

6.  Of  obliging  a  representative  to  pay  assets  into  court,  ad- 

mitted to  have  been  received  and  lent  on  security. 

7.  Of  obliging  a  representative  to  pay  into  court  money  be- 

queathed in  trust  to  be  laid  out  for  an  infiint. 

8.  Of  obliging  a  representative  to  pay  into  court  money  due 

from  himself 

9.  Tre^ass,  for  mesne  profits  does  not  lie  against  personal  re- 

presentatives. 


L  a>t  tfie  a{i{iottttmettt,  and  rrbocation  of  tfa  flyyoimmem,  of 

emutor0. 

1.  Distinction  between  an  executor  in  trust,  and  a  trustee  not  exe- 
cutor. 

The  difference  between  an  executor  in  trust,  and  a  trustee  not  executor. 
1  Ball  A  Beatty.  414. 

8.  Distinct  revocations  and  substitutions  by  distinct  oodidls. 

Testatrix  having  appointed  three  executors,  makes  a  codicil,  revoking 
the  appointment  ot  one  of  them,  and  appoints  two  perM>ns  executors  in  her 
room ;  by  another  codicil,  she  revokes  the  appointment  of  the  former  revoked 
executrix,  and  appoints  a  third  person  in  her  room ;  they  are  all  executors. 
Frewin  v.  Relfe,  2  B.  C  C.  930. 

IL  i^{  tfft  ftaOMtf 

1.  When  a  prerogative  probate  will  be  dispensed  mih  by  a  court  of 

equity. 

1*  Under  a  decree  for  payment  of  debts  out  of  cash  in  the  bank,  the  ac- 
comtant-geneml  was  ordered  to  pay  the  executor  of  a  creditor  by  simple 
•ontiaet  ittder  a  probate  in  the  diocese,  where  he  had  resided ;  without  a 

prerogative 
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prerogative  probate :  the  sum  being  small ;  and  no  bona  notabilia  out  of 
that  aiocese.    Sweet  v.  Partridgey  5  Ves.  14S.  '  -^ 

2.  Prerontive  probate  not  dispens  ed  with  on  account  of  the  amallness  of 
the  sum.    Newman  ▼.  Hodgson,  7  Ves«  409. 

2.  It  is  conclusive  as  to  the  character  of  executor. 

Probate  conclusive  as  to  the  character  of  executor.  Griffiths  v.  Hamil- 
ton, 12  Yes.  298. 

3.  What  acts  an  executor  may  perform  before  probate. 

A  conmiission  may  be  taken  9ut  by  an  executor  before  he  has  attained 
probate.    Ex  parte  Paddy,  3  Mad.  241 . 

4.  Responsibility  of  an  executor  who  interferes,  and  then  renounces 

without  having  proved. 

1.  Executor  who  has  not  proved,  not  considered  as  acting,  by  assisting 
a  co-executor,  who  had  proved,  in  writing  letters  to  collect  debts.  Nor  by 
writing  directly  to  a  debtor  of  the  testator  and  requiring  payment.  Orr  v. 
Newton,  2  Cox,  274. 

2.  A.  named  executor  in  a  will,  acts  on  behalf  of  particular  legatees,  dis- 
claiming an  intention  of  interfering  generally.  He  afterwards  renounces 
formally  in  favour  of  B.,  who  was  named  a  trustee  in  the  same  will ;  who 
thereupon  obtains  administration  cum  testamento  annexo*  B.  possesses  him- 
self of  the  assets,  and  afterwards  dies  insolvent.  A.  is  liable  as  executor, 
notwithstanding  his  renunciation :  and  is  answerable  for  the  acts  of  B.,  it 
appearinff  that  he  had  a  control  over  the  assets ;  and  B.  being  considered  as 
having  obtained  possession  thereof  by  his  means.  Doyle  v.  Blake,  2  Sch.  & 
Lef.231. 

III.  £)f  a  6i0pute&  probate. 

Jurisdiction  of  courts  oi  e^ty  pendefUe  lite. 

Jurisdiction  of  a  court  of  equity  for  an  account  of  personal  estate  and  a 
receiver,  pending  a  litigation  for  probate ;  though  an  administration  iiem^Imto 
Uie  might  be  obtained  in  the  ecdesiasticat  court.  Atkinson  v,  Henshaw, 
2  Ves.  Si  Beam.  85* 

IV.  jDtt  tj^  union  of  eyetntors  in  )iiiSpo0in8  of  or  cgargins  tge 

1.  In  the  case  of  assigning  a  term,  the  deed  being  prq)ared  for  both. 

It  is  no  objection  to  a  title,  that  an  assignment  of  a  term  was  executed  by 
one  executor  only,  though  the  deed  was  prepared  as  an  assignment  by  two 
executors,  one  executor  being  competent  to  assign.  Simpson  v.  Gutteridge» 
1  Mad.  609. 

2.  Effect  of  a  dissent. 

Assignment  of  pait  of  the  assets,  and  judgment  confessed,  lo  a  creditor 
by  one  executor,  not  available  against  the  dissent  of  the  others,  on  behalf  of 
the  generd  creditors ;  though  perhaps  the  court  would  not  interpose  against 
the  particular  creditor,  if  the  property  had  actually  passed,  or  to  deprive  loma. 
of  any  legal  advantage.    Lepard  v.  vemon,  2  Ves.  &  Beam.  51  • 

V.  ^ffm  of  t%t  ttttttmiodon  of  an  tfnatnu 

A  co-executor  during  his  companion's  lifetime. 

The  renunciation  of  one  executor  in  the  lifetime  of  aaottcr,  is  a  nullity. 
f€  is  not  binding  on  him»  unless  made  after  he  has  becofne  the  survivor. 
Arnold  v.  BIcncowe,  1  Cox,  226. 

P  p  4  VI.  «)f 
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VI.  £>f  0ui:litboi:0|^ip  dettemi  M<eyrcttt0t:{i« 

In  relation  to  the  residue. 

1.  The  appointment  of  executors  gives  a  joint  interest  in  the  residue  $ 
which,  not  beine  severed,  survived,    Griffiths  v.  Hamilton,  12  Yes.  298. 

2.  Survivorship  among  executors.    White  v.  Williams,  3  Yes.  &  Beam.  72. 

3.  Executors  divide  a  part  of  their  testator's  property,  but  leave  a  sum  in 
the  funds  to  secure  an  annuity :  as  to  this  they  are  joint  tenants,  and  on  the 
death  of  one,  it  shall  survive.    Baldwyn  v.  Johnson,  3  B.  C.  C.  4.55* 

VII.  jgDf  tfjt  legal  cottiieqitienmi  of  nomiitattng  one  an  eipeciitot^ 

Whether,  when  a  debtor,  it  operates  as  a  release. 

1 .  Making  debtor  executor,  is  not  an  extinguishment  of  the  debt.  Carey 
▼.  6oodinge,  3  B.  C.  C.  110. 

2.  The  testator's  making  a  bond-debtor  one  of  his  executors,  does  not 
extinguidi  the  debt.    Errington  t.  Evans,  Dick.  456. 

VIII.  jflDf  an  emutor  t»  aon  tort. 

Ordering  the  funeral  will  not  make  one  such. 

Giving  directions  for  the  Auieral  will  not  make  a  man  executor. 
4  Yes.  216. 

IX.  Of  tfit  grant  of  atimintdtration. 

1.  When  a  prerogative  administration  is  proper.     . 

Creditors  or  the  legal  representatives  of  such  of  them  as  were  dead, 
were  ordered  to  be  paid  the  sum  reported  due  to  them  out  of  the  funds,  in 
court,  and  the  accountant-general  directed  to  draw  on  the  bank  for  the  same. 
He  issued  drafts  under  provincial  administrations  to  pay  such  adminis- 
trators. The  accountant-general  declining  to  sign  such  drafts,  not  thinking 
they  authorised  it ;  application  was  made  that  such  drafts  might  be  issue£ 
It  stood  over  for  consideration,  and  on  renewing  the  application,  the  lord 
chancellor  was  decidedly  of  opinion,  that  such  administration  did  not  war- 
rant the  payment.    Docker  v.  Homer,  Dick.  746. 

8.  When  a  prerogative  administration  will  be  dispensed  with  by  a 

court  of  equity. 

The  court  cannot  dispense  with  a  prerogative  administration.  Challnor  v. 
Murhall,  6  Yes.  118. 

3.  When  an  administration  de  bonis  rum  is  requisite. 

B.  a  married  woman,  made  a  will,  merely  executing  a  power  given  her 
by  the  marriage  setdement,  but  she  appointed  C.  executrix  generally.  The 
ecclesiastical  court  granted  probate  of  this  will  in  the  genersu  form.  B;  was 
the  sole  exeoutrix  of  her  late  husband  A.  The  general  probate  of  the  will 
of  B.  will  transmit  to  C.  the  representation  o£  A.  without  an  administration 
de  bonis  non,    Barr  v.  Carter,  Cox,  2 — 429. 

4.  Of  a  temporary  grant  under  stat.  38  Geo.  3.  c.  87. 

Administration  eranted  under  statute  38  Geo.  3.  c.  87.;  where  the  exe- 
cutor went  to  Scotland.  It  cannot  be  disputed  in  ^is  court ;  though  it  may 
at  law.  Though  not  for  a  limited  time,  it  is  for  a  limited  purpose ;  viz. 
being  made  defendant  to  suit  in  equity.  The  effect  of  the  return  of  the  ex- 
ecutor, in  this  instance  (the  executor's  executor,)  is,  that  he  must  be  made 
apaity  in  the  usual  course;;  and  then  the  temporary  administrator  may 

account) 
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account,  have  hm  costs,  wid  be  db«baiged;  but  the  proceedings  had  are  not 
put  an  end  to.    Raynsford  v.  Tajnton,  7  Ves.  460. 

5.  Determination  of  a  temporary  grant,  with  the  subsequent  proceed- 
ings. 

Administration  during  a  particular  period,  or  till  a  particular  event,  de- 
termines at  that  period,  or  on  that  event:  for 'instance,  an  administration 
during  the  absence  of  an  executor ;  and  the  administrator  ought  in  his  declar- 
ation to  aver,  that  the  executor  is  out  of  the  realm.    7  Ves.  467* 

6.  Object  of  granting  administration  pendente  lite. 

1.  An  administrator  pendente  lite  is  appointed  to  collect  the  debts  and 
propertjr.    1  Ball  &  Beatty,  192. 

2.  To  enable  such  administrator  to  lodge  money  in  courts  he  must  file  a 
bill.    Ibid. 

3.  Whether  he  would  be  justified  in  so  doing.    Qiuere.    Ibid. 

4.  To  charge  him  with  interest  he  should  be  called  on  to  lodge  the  balance 
in  court.    Ibid. 

7*  Effect  of  a  grant  made  after  an  executor  has  acted  in  pais. 

An  administration  granted  after  an  executor  has  acted  in  pais^  may  be 
repealed  by  an  application  to  the  ecclesiastical  court ;  but  is  not  merely 
void,  except  as  a  protection  to  the  executor.  The  act  in  pais  of  tl^e 
executor  could  not  be  set  up  by  a  debtor  to  the  fund,  in  answer  to  a  suit  by 
the  administrator.    Doyle  v.  Blake,  2  Sch.  &  Lef.  237- 

8.  What  acts  may  be  done  before  grant  of  administration  by  one 

entitled  to  it. 

Defendant  arrested  under  a  writ  of  ne  exeat  regno^  for  a  debt  due  to  the 
intestate,  discharged ;  the  plaintiff  not  having  obtained  administration.  Swift 
V.  Swift,  1  Ball  &  Beatty,  596. 

X.  jDf  ti^  almttmtitrattot  Iiottti* 

ConditioDs  upon  which  a  suit  thereon  will  be  restrained. 

An  administratrix  entered  into  the  usual  bond  in  the  prerogative  court  to 
exhibit  an  inventory  within  a  limited  time,  &c.  The  time  miving  elapsed 
without  an  inventory  being  exhibited,  a  creditor  put  the  bond  in  suit  in  the 
name  of  the  archbishop.  The  administratrix  filed  her  bill  for  an  injunction, 
which  was  granted  on  the  terms  of  her  giving  judgment  in  the  action  which 
was  to  stand  as  a  security  for  the  costs  at  law  and  in  equityjfbut  not  for  the 
debt,)  and  amending  the  bill  by  submitting  to  account.  Taomas  v.  Arch- 
bishop of  Canterbury,  1  Cox,  S99. 

XL  M  a  tri^puttb  atimiitfiittattQm 

Jurisdiction  of  courts  of  equity  pendente  lite* 

Jurisdiction  of  a  court  of  equity  pending  a  disputed  administration  in  the 
ecclesiastical  court,  to  protect  the  property  by  a  receiver  not  ousted  by  the 
power  of  the  ecclesiastical  court  to  appoint  an  administrator  pendente  lite* 
Ball  V.  Oliver,  2  Ves.  &  Beam.  96. 

XII.  jgDf  tBe  autBorttp  of  an  abmutttitratorf 

An  administrator  pfn&n/^  lite* 

I*  Power  of  administrator  pendente  lite  to  bring  actions  for  recovering 
debts.    2  Ves.  &  Beam.  97. 
2*  The  nature  of  the  authority  conferred  on  an  administrator  pendente 

lite 
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lite  is  merely  to  collect  the  effects  and  to  pay  debts ;  he  has  no  aathorilj  to 
pay  legacies ;  yet  if  he  does  pay  them  bondjiae,  he  shall  have  credit  for  them. 
1  Sch.  &  Lef.  254. 

XIII.  ;3>f  tge  n0j^t0  of  tmutovfi  anb  aumtnustratotn. 

1.  They  succeed  to  the  equities  of  those  whom  they  represent* 

B.»  a  purchaser  under  a  decree  of  the  first  presentation  to  a  living  of 
'  which  A.  is  seised  for  life  of  the  advowson,  afterwards  takes  a  conreyance 
from  A.  of  the  second  presentation  to  the  same  living,  and  sells  the  first 
presentation  to  the  present  incumbent.  To  a  bill  by  A.  to  set  aside  this 
transaction  on  the  ground  of  fraud,  praying  a  discovery,  B.  puts  in  an 
answer,  refusing  to  make  the  discovery  required,  as  tending  to  subject  him 
to  forfeiture  on  account  of  simony ;  B.  having  afterwards  died,  the  suit  is 
relieved  against  his  executor,  who  is  held  entitled  to  the  same  protection  that 
was  claimed  by  B.    Parkhurst  v.  Lowten,  1  Mer.  S91. 

2.  How  fiur  considered  absolute  prc^rietors  of  the  estate. 

1.  In  many  respects  and  for  many  purposes  third  persons  may  consider 
executors  absolute  owners.    7  Ves.  166. 

2.  After  a  lapse  of  six  or  seven  years,  equity  will  not  restrain  by  injunc- 
tion a  creditor  of  an  eixecutor  from  taking  in  execution  the  goods  of  a  tes- 
tator for  the  executor^s  own  debt.    Ray  v.  Ray,  Cooper,  d64. 

3.  To  pledge  the  estate. 

1.  Deposit  of  bonds  of  the  testator,  by  an  executrix,  with  bankers,  as  a 
security  for  her  own  debt.  Qjuaref  whetner  the  bankers  can  retain  them. 
Scott  v.  Tyler,  2  B.  C.  C.  4S1. 

2.  Security  by  executor  upon  the  assets  for  his  own  debt  and  future  ad- 
vances, with  other  circumstances,  proving  the  act  not  to  be  consistent  with 
the  duty  of  executor,  but  for  his  own  advantage,  cannot  be  held.  17  Ves* 
jun.  168. 

S.  Pledge  of  the  assets  by  an  executor  cannot  be  held,  even  against  a 
pecuniary  or  residuary,  legatee,  and  though  for  money,  advanced  at  the 
time,  if  under  circumstances,  showing  knowtedge  of  an  intended  application, 
not  conformable  to,  or  connected  with,  the  dumcter  of  executor.  Distinc- 
tion between  an  antecedent  debt  and  a  present  advance,  as  the  consideratioa 
not  conclusive.     17  Ves.  jun.  170. 

4.  Pledee  by  executors,  of  bonds  to  the  testator  sustained  upon  advances 
of  money  urom  time  to  time  for  several  years :  the  bill  being  filed,  not  by 
specific  legatees^  but  by  co-executors,  who  had  not  previously  acted* 
M'Leod  V.  Drumraood,  14  Ves.  353. ;  17  Ves.  152. 

5.  Leasehold  estates  specifically  bequeathed  to  an  executor,  were  by  him 
assigned  as  a  security  for  his  own  debt.  .  That  assignment,  no  collusion 
appearing,  was  established  against  a  creditor.  Taylor  v.  Hawkins,  8  Ves. 
209. 

6.  Upon  a  deposit  by  executors  of  the  testator's  property  with  their  own, 
for  their  own  debt,  the  latter  to  be  first  applied.    17  ves.  jun.  158. 

4.  To  alienate  the  estate. 

1.  Power  of  disposition  generally  incident  to  an  executor.    7  Ves.  166. 

2.  A  lease  by  an  administrator  to  a  party  having  nodcet  that  a  sale  was 
required  by  the  persons  beneficially  interested,  cannot  be  supported,  and 
will  be  set  aside*    Drohan  v.  Drohan,  1  Ball  &  Beatty,  185. 

3.  Transfer  by  an  executor,  a  clear  misapplication  of  assets,  immediately 
after  the  death,  to  secure  a  debt  of  the  executor  and  future  advances,  under 
circumstances  of  gross  negligence,  though  not  direct  fraud,  set  aside  by 
general  legatees.    Hill  v.  Simpson,  7  Ves.  152. 

5.  To 
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5.  To  dispose  of  a  lease  held  under  covenant  not  to  alien. 

^  Executors  may  dispose  of  a  lease  for  years  as  assets,  notwithstanding  a 
profiso  or  covenant  that  lessee  shall  not  alien.    Seers  v.  Hind,  1  Yes.  294. 

6.  Of  specific  restraints  against  their  alienatuig. 

Testator  may  provide,  that  in  case  of  a  devolution  to  executors,  they  shall 
not  alien :  but  it  must  be  very- special.    1  Yes.  295. 

7.  To  the  possession  of  securides  to  obtam  their  contents. 

Motion  granted  that  securities  shall  be  delivered  to  executor  to  receive 
money.    Jones  v.  Jones,  S  B.  C.  C.  80. 

8.  To  purchase  the  estate. 

1.  An  executor  shall  not  be  permitted,  either  mediatelv  or  by  means  of  a 
trustee,  to  be  the  purchaser  from  himself  of  any  part  of  the  assets ;  but  shall 
be  considered  a  trustee  for  the  nersons  int^ested  in  the  estate,  and  shall 
account  for  the  utmost  extent  or  advantage  made  by  him  of  the  subject  so 
purchased.    Hall  v.  Hallet,  1  Cox,  184. 

2.  Executor  cannot  buy  the  debts  for  his  own  benefit.    6  Yes.  628. 

3.  Executor  cannot  buy  for  his  own  benefit  debts  due  from  the  testator's 
estate.    8  Yes.  S46. 850. 

9.  To  renew  a  lease  for  their  own  benefit 

On  a  question  as  to  leases  renewed  by  an  executrix  after  the  term  had 
expired,  whether  for  her  own  benefit,  or  for  the  benefit  of  die  estate  of  the 
testator,  and  a  secret  trust  to  her  executors,  they  were  declared  to  result 
for  the  next  of  kin.  Bromfield  v.  Chichester,  Dick.  480. ;  Raw  v.  Duthelly, 
Id.  480. 

10.  To  enlarge  a  tenancy  at  sufierance  for  their  own  benefit 

An  executor  to  a  tenant  by  sufferance,  or  at  will,  obtaining  a  larger 
interest,  is  a  trustee  for  the  residuary  legatee ;  like  the  case  of  general  occu- 
pancy.   11  Yes.  892. 

11.  To  the  profits  arising  firom  investing  the  estate. 

1.  If  an  executor  lay  out  the  assets  on  private  securities,  all  the  benefit 
made  thereby  shall  accrue  to  the  estate,  yet  the  executor  shall  answer  all 
the  deficiency ;  and  the  particular  circumstances  of  good  conduct  in  the 
executor  cannot  prevail  against  the  general  rule.  Adye  v.  Feuilleteau, 
1  Cox,  24. 

2.  Executors  bound  to  accumulate,  cannot  account,  as  if  the  money  had 
been  laid  out  in  the  funds ;  if  it  was  not  so  laid  out ;  or,  being  so,  he  had 
sold  out  an  adv&nce.    1 1  Yes.  108. 

S.  Executor  acting  with  regard  to  the  testator's  property  in  any  other 
manner  than  the  trust  requires,  is  answerable  to  the  cestuy  pie  trust  foe  any 
gain,  and  is  liable  to  any  loss.    4  Yes.  622. 

4.  Where  an  executor  appears  to  have  made  5/.  per  cent,  of  the  assets  in 
his  hands,  or  where  he  has  by  the  non-application  of  assets  done  damage  to 
the  estate,  to  the  amount  of  Si.  per  cent.^  in  either  case  he  shall  be  charged 
with  interest  at  that  rate ;  and  therefore  where  he  permits  debts  canymg 
interest  at  5L  per  cent,  to  run  on,  when  he  had  in  his  hands  a  fund  to  pay 
them,  he  shall  ed  ratione  pay  interest  at  that  rate.  But  where  it  appeaift 
oiJy  that  the  executor  retained  the  assets  for  his  own  purposes,  he  shall 
answer  interest  at  4/.  per  cent.    Hall  y.  Hallet,  1  Cox,  184. 

5,  Testator  in  India,  bequeaths  a  sum  of  sicca  rupees  to  his  wife  for  life, 
with  remainder  to  his  children,  and  appoints  his  wife  executrix,  who  invests 
the  money  on  Indian  securities,  nroducmg  a  large  rate  of  internt,  and  aifker- 
wards  comes  to  England  with  ner  only  child,  an  infant  On  bill  by  the 
infant,  held,  that  the  widow  is  not  compellable  to  refund  Uie  excess  of 

interest 
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interest  received  by  her,  beyond  what  the  legacy  would  have  produced  if 
invested  in  the  English  funds,  but  ordered  the  money  to  be  remitted  to  Eng- 
landy  and  laid  out  m  Si. per  cent,  annuities.    Holland  v.  Hughes,  8  Mer.  685. 

12.  To  the  profits  of  the  sale  of  testator's  manuscript  works. 

Account  ordered  of  one  moiety  of  the  profits  arising  by  the  sale  of 
testator's  manuscript  books.     Foster  v.  Strange,  Dick.  348. 

IS.  Reimbursements  for  the  employment  of  an  attorney. 

1.  If  an  executor  employs  a  solicitor  to  do  business  for  him  in  the  manage- 
ment of  his  testator's  aiSairs,  he  shall  be  allowed  what  he  pays  the  solicitor 
for  such  business.    Macnamara  v.  Jones,  Dick.  587* 

2.  Allowance  made  to  a  solicitor,  emph>yed  by  the  mother  of  an  ixifant, 
in  receiving  rents  which  were  in  danger  of  being  lost,  given  as  a  just 
allowance  to  the  mother,  supposing  her  the  accounting  party.  Stewart  v. 
Hoare,  2  B.  C.  C.  663. 

14.  Reimbursement  for  the  employment  of  an  accountant. 

Executor,  under  the  circumstances,  allowed  the  expences  of  an  account^ 
ant.    Henderson  v.  Mlver,  3  Mad.  275. 

15.  Distinction  between  a  receiver  and  a  personal  representative,  with 
respect  to  remuneration  for  charges  and  trouble. 

Distinction  between  an  executor  and  a  receiver  as  to  allowances  for 
charges  and  trouble.    15  Ves.  276. 

16.  Commission  upon  recapt  and  payments  by  an  executof  abroad. 

1.  An  executor  in  India,  passing  his  accounts  in  this  court,  is  entitled  to 
the  commission  upon  the  receipts  or  pajrments,  according  to  the  practice 
in  India.    Chatham  v.  Lord  Audley ;  Poole  v.  Larkins,  4  Ves.  72* 

2.  Agents  being  also  appointed  executors  of  the  principal,  are  not  entitled 
to  commission  upon  renuttances  from  India  by  the  testator,  not  received 
until  after  his  death.    Hovey  v.  Blakeman,  4  Ves.  596. 

8.  Executor  in  India,  having  a  legacy  for  his  trouble,  not  entitled  to 
commission  on  receipts  and  payments,  or  either,  as  executor ;  nor  allowed, 
in  passing  his  accounts  afler  a  series  of  years,  to  renounce  his  legacy,  and 
charge  commission  on  such  receipts  and  payments.  Freeman  v.  Fairlie, 
3  Men  24. 

17.  Extent  of  the  right  of  retainer. 

Executor's  right  to  retain  his  own  debt.    18  Yes.  jun,  296. 

18.  Retainer  as  to  co-sure^  with  the  testator. 

Executor  had  become  bound  with  the  testator  in  a  bond  for  another  per- 
son, allowed  to  retain  the  whole  of  what  was  due  on  the  bond%  Bathurst  v. 
De  la  Zouch,  Dick.  460. 

19.  Retainer  in  the  case  of  trusts. 

A  right  of  retainer  is  not  prejudiced  by  the  circumstance,  that  the  admi- 
nistration is  granted  to  another  for  the  use  of  the  creditor,  a  lunatic,  any 
more  than  K durante  minoriiate,  nor,  that  the  debt  is  due  to  a  trustee.  Franks 
v.  Cooper^  4  Ves.  763. 

20.  Retainer  against  the  next  of  kin,  to  indemnify  against  a  fiitui^ 

contingent  demand. 

Executor  claiming  to  retain  out  of  the  residue  certain  parts  of  the  pro- 
perty, to  protect  himself  against  a  future  contingent  demand  in  respect  of 
covenants  entered  into  by  the  testator  for  payment  of  rent  and  repairs  of  an 
estate  held  by  him  under  lease  from  a  corppration,  though  there  was  no  ex- 
isting breach  of  covenant  nor  arrears  of  renti  in  respect  of  which  he  was 

liable : 
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liable :  on  a  bill  by  the  residuary  legatee  for  the  property  so  retained,  or« 
deredy  that  the  funds  in  question  be  made  over  to  the  plaintiff,  on  his  giving 
a  sufficient  indemnity  to  the  executor ;  the  terms  of  such  indemnity  to  b6 
settled  before  the  master.     Simmonds  v,  Bolland,  S  Mer.  BAH* 

21*  Retainer  out  of  a  co-executor's  legacy,  in  respect  of  a  devastavit* 

Retainer  allowed  to  one  executor  out  of  a  legacy  to  his  co-executor  in 
respect  of  a  devastavit.    Sims  v.  Doughty,  5  Ves.  243. 

22.  Retainer  by  a  temporary,  for  the  true,  representative. 

Vide  4  Ves.  763. 

23.  Retainer  for  the  true  representative,  a  lunatic. 

Ibid. 

"    ,   ,     .       24*  To  be  allowed  for  payment  of  legacies. 

Under  a  decree  for  an  account,  and  applying  personal  estate  in  payment 
of  debts  and  funeral  expences,  and  directing  toe  clear  surplus  to  be  paid 
over,  making  to  the  parties  all  just  allowances,  the  master  ought  to  allow 
payments  in  discharge  of  legacies.    Nightingale  v.  Lawson,  1  Cox,  23. 

25.  To  restrain  a  creditor  from  proceeding  at  law. 

1.  This  court  will  not  before  a  decree  interpose  in  favour  of  an  executor 
against  a  creditor  proceeding  at  law.    Rush  v.  Higgs,  4  Ves.  638. 

2.  A  decree  against  an  executor  is  in  nature  of  a  judgment  at  law.  After 
that  he  may,  on  motion,  without  filing  a  bill  for  an  injunction,  restrain  a  cre- 
ditor suing  at  law.  The  executor  must  pay  the  costs  till  notice  of  the  de- 
cree, but  not  after  notice  ;  and  he  must  make  an  affidavit  as  to  the  funds  lii 
his  hands.    Paxton  v.  Douglas,  8  Ves.  520. 

3.  Effect  of  a  decree  against  administrator,  entitling  him  to  an  injunction 
aeunst  the  suit  of  a  creditor,  qualified  by  requiring  an  account  of  the  assets 
either  byUie  answer  or  affidavit.    Gilpin  v.  Lady  Southampton,  18  Ves.  jun. 

.469. 

4.  In  the  case  of  an  executor. after  a  decree  to  account,  creditors  are  re- 
strained by  injunction  without  biU,  from  proceedmg  at  law.  1  Ball  &  Beatty, 
320. 

26.  To  restnun  a  bill  by  a  legatee,  after  a  distribution  of  assets  under 

a  decree. 

After  a  distribution  of  assets  under  a  decree  ascertaining  rights  of  legatees, 
advertisements  for  all  persons  interested  to  prove  their  cuums  before  the 
master,  being  previously  published,  a  bill  by  a  legatee  against  the  repre- 
sentatives of  the  executor,  dismissed.    Farrell  v.  Smith,  2  B.  &  B.  337. 

27.  To  the  protection  of  the  court,  in  doing  what  it  has  ordered. 
Where  equity  has  taken  the  management  of  assets  from  an  executor,  it 

win  not  permit  him  to  be  charged  for  what  has  been  done  pursuant  to  its 
directions.     Farrell  v.  Smith,  2  B.  &  B.  342. 

28.  To  the  protection  of  the  court,  in  doing  what  it  would  order. 

1.  If  an  executor  without  application  to  the  court,  does  what  the  court 
would  have  approved,  it  shall  stand.    4  Ves.  369- 

2.  The  court  will  protect  an  executor  in  doing  what  it  would  order.  7  Ves. 
150. 

29.  To  the  indulgence  of  the  court 

Indulgence  of  the  court  to  executors  and  trustees  having  a  difficult  dufy 

to  perform,  but  keeping  their  accounts  regularly,  being  alwa^  ready  to 

give  information  as  to  the  state  of  the  fund,  and  having  provided  for  the 

security  of  the  fund,  no  more  than  strict  justicei  and  as.such  to.be  eon- 

,  sidecedU    Freeman  v.  Fairlie,  3  Mer.  42. 

30.  Under 
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30.  Under  discretionary  powers  granted  by  the  wilL 

1.  A  payment  for  mourning  rings,  though  not  directed  by  the  wiO,  al« 
lowed,  under  the  discretion  given  to  the  executors.  Paice  v.  the  Archbishop 
of  Canterbury,  14  Yes.  564. 

2.  The  testator  directed  his  executors  to  lay  out  the  residue  of  his  estates 
in  the  purchase  of  land,  or  upon  heritable  or  personal  securities,  at  such 
rate  of  interest  as  they  should  think  reasonable^  The  executors  lent  the 
fund  to  one  of  themselves  on  bond  at 4/. /ler  cent.t  when  6l>  percent,  might 
have  been  made  by  heritable  or  government  securities.  The  ^scretion  given 
by  the  will  to  the  executors  might  have  been  soundly  exercised  by  their 
lending  the  money  to  any  other  person  upon  such  terms  as  they  thought  rea- 
sonable ;  but  a  trustee  contracting  with  himself  cannot  spare  himself,  and 
he  shall  therefore  pay  interest  at  5/.  per  cent,  for  the  money  in  his  hands. 
Forbes  v.  Ross,  2  Cox,  113. 

SI.  To  set  up  the  title  of  the  heir  at  law,  on  a  question  whether  pro- 
per^ is  personal  or  reaL 

Executor  unable  to  state  whether  houses,  the  rent  of  which  he  has  been 
receiving  as  executor,  are  leasehold  or  freehold,  not  allowed  to  set  up  the 
title  of  3ie  heir  at  law  as  between  himself  and  the  personal  representatives. 
Freeman  v.  Fairlie,  S  Mer.  35. 

32.  Equitable  demands  of  the  representative  against  the  next  of  kin, 

how  protected. 

An  administratrix  having  an  equitable  demand  against  the  personal  estate 
of  her  intestate,  the  court  will  enjoin  the  next  of  kin  from  proceeding  in 
the  spiritual  court  to  compel  a  distribution ;  but  they  may  proceed  to  compel 
the  administratrix  to  exhibit  an  inventory.  Backhouse  v.  Hunter,  1  Cox, 
342. 

33.  Co-executors  take  a  residue  as  joint  tenants. 

Executors  taking  a  residue  as  executors,  are  joint  tenants.  Frewen  v. 
Relfe,  2  B.  C.  C.  220. 

34.  Of  an  in&nt  executor. 

The  court  will  not  order  money  to  be  paid  out  to  an  infant  executrix,  but 
will  refer  it  to  the  master  to  enquire  whether  there  are  any  debts  or  legades, 
and  to  consider  of  a  maintenance.    Compart  v.  Compart,  3  B.  C.  C*  195. 

XIV.  £>f  Hetitmtitie  ti^t». 

Whether  a  purchaser  from  are  presentative  is  bound  to  see  to  the  appli- 
cation of  the  money. 

Generally,  a  purchaser  from  an  executor  not  bound  by  his  misapplication 
of  the  money;  nor  in  many  cases  even  of  pledge,  if  free  from  miud,  or 
direct  evidence  on  the  face  of  the  transaction  of  an  intended  misapplication. 
17  Ves.  jun.  154. 

XV.  ;0f  tj^  oUigatnm  of  e]ttciitot0  aiili  atmiiitto^ 

1.  Their  duty  to  keep  distinct  accounts. 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and  distinct  accounts 
of  die  property  which  he  is  beond  to  administer.  If  therefore  he  chooses  to 
mix  the  accounts  with  those  of  his  own  trading  concerns,  he  cannot  thereby 
protect  himself  from  producing  the  original  books  in  which  any  part  of  those 
aoommts  may  be  inserted.  Freeman  v.Fairlie,  3  Mer.  43. — It  is  a  more  dif- 
fieoh  qaescion  as  between  an  executor  bound  to  produce,  and  his  partner 
in  trade ;  b«it  if  the  partners  have  permitted  him  to  mix  the  acconiits,  it 
seems  they  cannot  afterwards  object  to  the  production.    Clearly  so  in  a  case 

where 
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where  the  executor  has  a4niiUed  the  haTiae  lent  to  the  house  part  of  the 
trust  property,  and  that  they  have  been  dea&gwith  it.  Freeman  v.  Fairlie, 
S  Mer.  44. 

2.  Their  duty  to  ear-mark  money  in  their  hands. 

An  executor  dealing  with  money  in  his  hands  is  bound  to  ear-mark  it ;  but 
if  he  cannot  answer  as  to  the  state  of  it,  the  court  has  no  power  to  act  as 
upon  an  admission.    Freeman  v.  Fairlie,  3  Mer.  40. 

5.  In  regard  to  investing  the  estate  upon  security. 
Executor  cannot  lend  money  on  personal  security,  though  words  which 

may  unply  a  discretion  so  to  do,  are  used  by  the  testator.  Wukes  v.  Steward, 
Cooper,  6. 

4.  To  perfect  a  gift  irUer  vivos. 

Executor  never  called  upon  to  do  an^  act  to  perfect  a  gift  inter  vivos f 
excent  in  the  particular  cases  of  supplying  a  defective  execution  of  a  power, 
and  toe  want  of  a  surrender  of  a  copyhold.    12  Ves.  46* 

5.  In  miscellaneous  cases. 

Dividend  received  bv  an  executor  on  account  of  a  bond  specifically  be* 
quen^ed,  but  retained  by  him,  and  another,  to  which  he  was  benencially 
entitled  imder  the  wiH,  i^portioned.    Innes  v.  Johnson,  4  Ves.  66S. 

XVL  TUt^fomibiHtp  of  rmutor0  atOi  atmitntiStratotsi. 

Ift  A  rq)resentative  is  liable  for  incautious,  though  innocent,  acts. 

Executor  in  trust  for  infants,  having  paid  under  a  written  obligation,  ex- 
ecuted abroad,  though  in  possession  of  a  counter-obligation  to  repay  part 
with  interest  at  the  death  of  the  party,  acknowledjpng  that  to  be  so  much 
more  than  the  debt,  and  neither  instrument  having  been  transferred,  was 
charged  as  havmg  been  paid  incautiouslv,  though  innocently;  and  therefore 
he  was  permittea  to  try  the  question  at  law.    Tez  v.  Emery,  5  Ves.  141. 

2.  Dbtinction  with  respect  to  legatees  and  creditors. 

Execiiton  may  be  discharged  as  against  legatees,  though  not  as  against 
creditors ;  the  former  being  oound  by  the  terms  of  the  will ;  the  latter  not. 
SSGh.&Lef.  289.245. 

S*  Modes  of  securing  themselves  fix>m. 

Executors,  in  order  to  be  discharged,  must  either  wholly  renounce  or  put 
the  a^nistration  of  the  assets  into  the  hands  of  a  oourt  of  equity.  2  Sch* 
ftLef.245. 

4.  Responsibility  of  an  executor  who  interferes,  and  then  renounces 

without  having  proved. 
Vide  2  Cox,  274. ;  2  S.  &  L.  2S1. 

5.  What  is  or  is  not  an  inter&roice  by  an  executor  who  never  proves. 
Ibid. 

6.  Responsibility  from  keeping  money  at  a  banker^s. 

Keeping  money  at  Us  banker's,  considered  as  employing  it  in  his  trade. 
II  Ves.  61. 

7.  For  interest  upon  property  retained. 

1.  Executors  kemng  money  of  testator's  longer  than  the  exigencies  of  his 
ailairs  require,  shall  pqr  interest;  but  one  shaH  not  be  answerable  for  the 
sum  come  to  the  hands  of  die  other,  unless  they  have  dene  jdnt  acts. 
Each  shall  be  liable  to  the  whole  costs.  Littlehales  v.Gascoyne,  S  B.  C.  C.79. 

2.  An  executor  keeping  money  of  the  testator  in  his  iumds,  liable  to 

interest 
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interest  and  costs.    Lord  chancellor  said,  if  he  laid  it  out  in  three  per  cents, 
the  court  would  affirm  his  act.     Franklin  v.  Frith,  S  B.  C.  C.  4S3. 

3.  An  executor  keeping  the  fund,  and  using  it  for  his  own  benefit,  con- 
trary to  his  trust,  decreed  to  account  with  iaterest  at  SLper  cent,  and  costs. 
Piety  V.  Stace,  4-  Ves.  620. 

4.  Executor,  to  whom  negligence  was  imputable,  charged  with  the  arrears 
of  rent  unreceived,  and  balances  in  his  hands,  together  with  interest  at  4^. 

per  cent,  and  the  costs  of  the  suit  relating  to  such  arrears  and  balances. 
Tebbs  V.  Carpenter,  1  Mad.  290. 

5»  Instances  where  executors  were  made  to  pay  interest  on  balances  in 
their  hands.     1  Ball  &  iBeatty ,  281 .  n. 

8.  For  deficiencies  arising  from  investing  tlie  estate* 
Vide  1  Cox,  24. ;  2  Cox,  113. 

9.  For  a  loss  arising  from  employing  the  assets. 
Vide  4  Ves.  622. 

10.  Responsibility  of,  firom  the  failure  of  an  agent 

1.  Executors  directed  with  all  convenient  speed  to  pay  debts  and  lay  out 
the  residue  in  mortgage,  held  not  answerable  for  a  loss  by  the  insolvency  of 
the  testator's  banker,  after  selling  negotiable  securities  ajeposited  with  him 
by  the  testator.    Rowth  v.  Howell,  3  Ves.  565. 

2.  Testatrix  directed  her  executor  to  sell  ten  houses,  and  invest  the  pro- 
duce (after  payment  of  her  debts)  in  real  or  government  securities,  and  to 
pay  the  interest  to  her  three  nephews  until  they  attained  twentynone ;  and  as 
each  attained  that  aee,  to  have  one-third  of  the  principal.  The  executor 
sold  the  houses,  and  q)p]ied  part  in  payment  of  funeral  expences,  &c.,  and 
paid  the  rest  into  his  banker's  hands,  mixing  it  with  his  own  money.  The 
bankers  fidled,  and  held  that  he  was  liable  to  pay  the  money  to  the  legatees. 
Fletcher  v.  Walker,  3  Mad.  73. 

11.  For  the  loss  of  money  obtained  through  the  medium  of  their 

draft 

1.  Executors  joining  in  a  drafl  for  the  property  of  the  testator,  and  suffer- 
ing the  money  to  be  in  the  hands  of  a  traaesman,  are  both  liable  to  the  loss, 
though  one  has  done  no  other  act  in  execution  of  the  will.  Sadler  v.  Hobbs, 
2  B.  CO.  114. 

2.  Two  executors  under  the  circumstances,  charged  with  a  loss  by  n^lect- 
ine  to  call  in  money  lent  by  the  testator  upon  bond.  Powell  v.  Evans, 
5  Ves.  839. 

12.  Responsibility  from  neglecting  to  enforce  payment  of  debts. 

1.  Executors  ou^t  notj  without  fpreat  reasoni  to  permit  money  to  remain 
upon  personal  security  longer  than  is  absolutely  necessary*    5  Ves.  844. 

2.  Executor  not  having  brought  an  action  on  a  bond*  charged  with  the 
same.    Lawson  v.  Copeland,  2  B.  C.  C.  156. 

IS.  For  not  paying  of  debts. 
Vide  1  Cox,  134. 

14.  In  the  case  of  a  legacy  not  well  appropriated. 

Executor  shall  make  good  a  legacy  not  well  appropriated.  Cooper  v. 
Douglas,  2  B.  C.  C.  231. 

15.  Of  setdng  off  a  bequest  to  the  executor  s^ainst  his  receipts. 

The  annuity  given  to  the  executor  by  the  will  was  stopped  to  satisfy  debts 
due  from  hun  in  respect  of  receipts  as  executor,    ^kluMf  .y.  Sweety  3  Mad. 

16. 
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16.  Responsibility  of  a  receiver's  representative. 

Of  a  receiver  admitting  assets  bound  to  answer  what  was  upon  a  subsequent 
inquiry  found  due  for  interest.    4  Ves.  606.  ^ 

17.  For  acting  under  a  decree  afterwards  reversed. 

Executor  pays  debts  with  money  received  under  a  decree  which  is  re- 
versed ;  he  must  refund ;  otherwise,  if  the  appeal  is  delayed.    2  Ves.  583. 

18.  In  relation  to  specific  performance  of  testator's  agreement 

Agreement  to  gnmt  an  annuity.  Execution  of  such  an  agreement  against 
the  executors.    Nield  v.  Smith,  14  Ves.  491. 

19.  Estoppel  resulting  from  the  payment  of  legacies. 

Executor  faaviog  paid  legacies,  stands  in  a  situation  in  which  (at  least  for 
the  securi^  of  the  fund)  it  is  not  competent  to  him  to  allege,  that  debts  are 
unpaid.    Freeman  v.  Fairlie,  S  Mer.  38. 

SO.  Whether  discharged  by  lapse  of  time. 

Effect  of  length  of  time  against  a  demand  in  respect  of  misapplication  of 
assets  by  the  executor.     17  Vesjun.  165. 

21.  LiabQity  of  an  administrator,  pendente  lite,  for  interest  upon  money 

retained. 
Vide  1  B.  &  B.  192. 

22.  Responsibility  in  general  cases  of  a  co-executor  for  the  act  of  his 

companion. 

1.  One  executor  doing  an  act,  by  which  propetty  gets  into  the  possession 
of  another  executor,  though  with  an  innocent  motive,  is  equally  answerable. 
Otherwise,  if  he  is  merely  passive.  The  cestui  que  trust  barred  by  acquies- 
cence.   Langford  v.  Gascoyne,  11  Ves.  333. 

8.  To  discharge  a  co-executor,  the  act  must  be  necessary  for  the  purposes 
of  the  will ;  and  he  must  use  reasonable  diligence  in  inquiring  into  the  truth 
of  the  representation.    11  Ves.  254. 

23.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  in  the 

case  of  joining  in  acts  of  necessity. 

One  executor  in  trust  is  not  answerable  for  the  receipts  of  the  other 
merely  by  taking  probate,  permitting  the  other  to  possess  the  assets,  and 
joining  in  acts  necessary  to  enable  him  to  administer :  otherwise,  if  he  goes 
farther  and  concurs  in  the  application.    Hovey  v.  Blakeman,  4  Ves.  596. 

24.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  in  die 

case  of  property  passing  through  his  hands. 

A  co-executor,  who  proved,  but  never  acted,  cannot  be  charged  by  re- 
ceiving a  bill  by  the  post  on  account  of  the  estate,  and  sending  it  immedi- 
ately to  the  acting  executor.    Balchen  v.  Scott,  2  Ves.  678. 

'25.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  in 

dissipating  assets  handed  over  by  the' former. 

If  one  executor  possess  part  of  his  testator's  estate,  and  pays  it  over  to 
another  executor,  who  embezzles  it ;  the  former,  or  in  case  ot  his  death,  his 
assets,  shall  make  it  good.    Townsend  v.  Barber,  Dick.  366. 

26.  Responsihility  of  a  co-executor  for  the  act  of  his  companion,  from 

emdding  him  to  receive  the  property. 

As  to  the  oases,  breaking  down  the  distinction  between  executors  and 

tmstees  joiniiig  in  an  act,  by  which  one  obtains  and  misapplies  the  fund. 

VoL«VIII.  Qq  that 
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that  executors  are  all  liable,  trustees  not,  as  the  former  need  not,  and  the 
latter  must,  join.     Quare.    16  Ves.  479. 

27.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  from 
enabling  him,  by  indorsement,  to  receive  the  contents  of  a  bill. 

Bill  of  exchange  remitted  to  two  agents,  payable  to  them  personally,  who 
on  the  death  of  Uie  principal  become  his  executors :  the  mere  indorsement 
of  the  one,  after  they  are  executors,  in  order  to  enable  the  other  to  tec&we 
the  money,  is  not  sumcient  to  charge  him,  who  does  not  receive  it.  4  Yes. 
608. 

28.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  from 

joining  in  a  transfer  to  him. 

Executor  charged  for  negligence  by  joining  in  a  transfer  to  a  co-executor 
upon  his  representation,  that  it  was  required  for  debts :  but  not  liable  so  ht 
as  they  can  prove  the  application  to  that  purpose ;  though  he.  poisessed 
other  funds,  part  of  the  assets,  not  through  them ;  which  funds  he  wasted. 
Lord  Shipbrooke  v.  Lord  Hinchinbrook,  11  Ves.  252, ;  16  Yes.  477. 

29.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  in 

the  case  of  a  joint  receipt 

1.  General  rule,  that  executors  joining  in  a  receipt  are  all  chargeable: 
in  the  case  o£  trustees,  only  the  person  receiving  the  money.  The  reason  of 
the  distinction.  The  lord  chancellor  disapproved  the  relaxation  in  favour 
of  executors  of  that  rule.   -  7  Yes.  1 98. 

2.  Executor,  who  is  likewise  a  trustee,  joining  in  a  receipt  and  re-con- 
veyance of  a-  mortgaged  estate,  though  he  does  not  receive  the  money,  is 
liable ;  the  receipt  being  in  evidence,  no  enquiry  can  be  made  as  to  the 
fact.     Scurfield  v.  Howes,  3  B.  C.  C.  90. 

3.  Where  executors  are  jointly  charged,  one  only  having  received  the 
money,  and  the  other  joined  in  the  receipt,  it  is  on  the  ground  that  the 
property  is  under  the  controul  of  both.  2  Sch.  &  Lef.  242.  The  question 
m  such  a  case,  is,  whether  the  executor  joining  in  the  receipt  had  a  con«> 
troul  ?  and  of  that,  his  joining  in  the  receipt  is  evidence.    Ibid. 

4.  Executors  join  in  a  receipt  for  money  which  is  under  the  controul  of 
both :  both  shall  be  responsible,  though  the  money  be  actually  received  only 
by  one ;  for  it  amounts  to  a  direction  by  the  other  to  pay  his  co-executor. 
Secusj  if  the  signing  be  of  necessity,  and  the  money  not  under  the  controul 
of  both.     1  Sch.  &  Lef.  341. 

5.  Joining  in  a  receipt,  though  perhaps  not  absolutely  necessary,  not 
conclusive  against  an  executor,  any  more  than  against  a  trustee,  to  chai^ 
him  with  the  receipts  of  his  co-executor.    4  Yes.  608. 

6.  Where  testator  bad  directed  that  his  executors  should  not  be  liable 
for  each  other's  acts,  one  of  them,  who  ^vas  in  good  credit  at  the  time, 
having  called  in  a  mortgage,  and  received  the  money,  sends  round  the 
assignment  to  his  co-executors,  who  execute  it,  and  sign  a  receipt.  Held^ 
that  as  no  part  of  the  money  had  come  to  their  hands,  they  should  not  be 
answerable.  Westley  v.  Clarke,  1  Eden,  357. ;  Cox's  P.  W.  82;  n. ;  Dick. 
329. 

80.  Responsibility  of  a  co-executor  for  the  act  of  his  companion,  from 

joining  in  a  sale  of  stock. 

One  executor  and  trustee  charged  under  ^he  circumstances,  with  a  lo^ 
occasioned  by  joining  in  the  sale  of  stock ;  the  other  having  reeesved  all  the 
money  and  absconded.     Chambers  v.  Minchtn,  7  Yes.  186.  .(  '^ >■ : 

31.  Responsibility  of  a  co-executor  in  a  misceUnneoms^'  dclse.^" 

T.  and  his  partners,  together  with  W.,  give  securities  to  C;  for  tWpft^per 
deU  of  T.    W.  dies,  leaving  T.  and  C.  hii^  exeontors^  and  Ti^hib  JwMa^ 

legatee; 
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la^pitM;  wuk  letting  %  auni  of  moMiy  iiaier  tbe  controul  of  €•  C.  appUet 
this  mMey  to  the  pajntni  of  the  etcttritiei  given  bv  T.  and  Co.  and  by  W.  9 
and  debits  W*  in  an  aocount  with  the  amount :  and  on  settling  with  T«»  as 
executor  of  W.,  C*  bands  htm  over  these  securities,  and  pays  him  as  re- 
siduary legatee,  the  balance  due  to  the  estate  of  W,  C.  shall  be  answerable 
to  the  creditors  and  legatees  of  W»,  on  failure  of  T*,  Ba  well  for  the  sum  paid 
to  T.,  as  that  retained  by  C.    Joy  v.  Campbell,  1  Sch.  &  Lef.  328.  840. 

XVII.  £>{  a  bill  fbr  an  account  anlti  btdtrttuitiont 

1.  7*be  bill  18  directed,  not  against  the  person,  but  the  estate. 

At  law,  the  person  often  sued  in  respect  of  the  assets;  in  equity,  the  assets 
themselves.    1  Ves.  4S0. 

2.  Mode  of  compelling  personal  liepresentatives  to  account. 

There  is  no  regular  way  of  calling  executors  to  account  but  by  bill,  they 
not  being  bound  to  account  as  guardians  and  receivers.  1  Ball  &  Beatty,  75. 

5.  Annexation  of  a  schedule  to  an  administrator's  answer,  disputing 

the  claim. 

Administrator  disputine  by  his  answer  the  foundation  of  the  bill,  viz.  a 
balance  of  accounts  against  the  testator's  estate,  need  not  set  forth  an* 
account  of  the  personal  estate,  &c.  by  way  of  schedule.    Philips  v.  Caney, 

4  Ves.  107. 

« 

4.  Of  enforcing  due  diligence  in  accounting. 

Executor  in  India  coming  to  Endand,  and  after  21  years  being  called 
upon  to  account,  allemng  Uiat  he  has  left  his  books,  &c.  behind  him  in 
India,  ordered  to  produce  copies  of  all  entries  in  such  books>  &c.  within 
iix  months,  though  it  should  be  impossible  that  he  should  do  so,  in  order 
that  the  court  may  have  an  opportunity  from  time  to  time  of  seeing  that  he 
has  used  proper  cbligence.    Freeman  v.  Fairlle,  8  Mer.  45. 

5. .  Mode  of  aoooundng  for  property  bequeathed  to  minors. 

Executors  are  not,  on  motion,  permitted  to  account  before  the  master, 
for  property  bequeathed  by  testator  to  minors.  An  account  so  taken  is 
not  binding  on  the  minors,  there  being  no  suit  depending  in  court,  to  which 
they  were  parties.    In  re  Burke,  1  Ball  Sc  Beatty,  74. 

6.  Of  excuses  for  not  discovering  the  application  of  the  estate. 

That  the  executor  is  uncertain  whether  part  of  the  property  is  real  or 
personal,  and,  if  real,  who  are  the  persons  entitled  to  it,  does  not  afford  him 
any  ground  for  declining  to  set  forth  in  answer  to  a  bill  by  the  personal 
scpreacntativps,  what  m  has  done  with  the  property.  Freeman  v.  Fairli<^ 
9  Mer.  87. 

7.  Of  directing  the  account  against  a  co-executor  as  well,  notwitb*- 
standing  his  not  having  proved  or  received  assets. 

An  infknt  legatee  sued  for  an  account  against  two  executors;  one  of 
them  had  not  proved,  and  denied  having  received  any  assets :  the  account 
was  directed  against  both.    Price  v.  Vaughan,  2  Anst.  524. 

S.  A  representative  not  joined,  may  be  made  a  party  after  decreed  to 

account. 

An  executor  not  a  party  introduced  into  the  decree  as  a  party,  and 
ordered  to  account.    Pitt  v.  Brewster,  Dick.  S7. 

9.  "What  admission  of  assets  sufficient  to  order  them  into  court 

*    i^JHrilMinw  by  an  executor,  that  the  whole  amount  of  the  property  is  near 

.4<V000^,  and  that  tbe  whok  is  invested  in  India  on  public  securities,  either 

.  .  Q  q  2  in 
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in  his  name,  -  or  in  the  name  of  the  house  in  which  he  is  a  |>artner,  but 
subject  to  his  disposal,  unless  some  part  is  in  the  hands  of  the  said  house 
at  interest,  which  he  believes  may  be  the  case,  not  a  sufficient  admission  of 
money  in  his  hands,  to  order  the  payment  into  court  of  any  part  of  it. 
Freeman  t.  Fairlie,  3  Mer.  39. 

10.  Ef&ct  of  an  admission  of  assets. 

1.  Defendant,  executor  of  a  receiver,  admitted  assets  to  pay  rents  received 
by  his  testator :  the  biU  was  amended,  by  a  charee  that  the  testator  made 
interest.  The  executor  not  answering  the  amended  bill,  a  decree  was  made, 
that  he  should  pay  interest  made  by  his  testator;  and  on  re-hearing,  held 
bound  by  the  admission.    Foster  v.  Foster,  2  B.  C.  C.  616. 

2.  Vide5Ves.21. 

11.  An  admission  of  assets  is  waived  by  going  to  an  account  before 

the  master. 

An  admission  of  assets,  by  the  executor's  answer,  is  waived,  if  the.plain« 
tiiF  goes  to  an  account  before  the  master.    Wall  v.  Bushby,  1  6.  C.  C.  484. 

12.  The  first  question,  upon  the  distribution,  is,  as  to  the  existence  of 

a  legal  debt. 

Upon  the  administration  of  assets  no  question  ought  to  be  determined  ia 
equity,  till  it  is  £rst  determined  whether  there  is  a  good  debt  at  law.  4  Ves. 
815. 

13.  Extent  of  an  annuity-creditor's  claim  on  a  deficiency  of  assets. 

Upon .  a  deficiency  of  assets  administered  in  this  court,  a  value  must  be 
set  upon  an  annuity  at  the  time  of  the  death ;  and  the  annuitant  can  claim 
only  m  respect  of  that.    Franks  v.  Cooper,  4  Ves.  763. 

i4.  A  case  in  which  a  surety  claimed,  and  was  admitted  to  a  certain 

extent. 

B.,  as  a  surety  for  A.,  became  bound  with  him  in  a  joint  bond  to  C.  and 
D.  in  a  penalty  of  180,000/.  with  condition  for  payment  of  90,000/.  with 
interest  at  5/.  per  cent.  By  a  counter  bond  of  the  same  date,  A.  became 
bound  to  B.  in  a  like  penalty,  with  condition  to  save  harmless,  and  indem- 
nified the  said  B.,  his  heirs,  executors,  &c,  from  payment  of  the  said  sum 
of  90,000/.  and  interest,  and  irom  all  damages  he  might  sustain  for  or  on 
account  of  the  non-payment  of  the  said  sum  of  90,000/.  and  interest.  Afler 
the  deaths  of  A.  and  B.,  the  executors  of  B.  were  called  upon  to  pay;  and 
actually  did  pay  to  C.  and  D.  ^,000/.  on  account  of  the  principaJ,  and 
several  large  sums  on  account  of  the  interest  of  A.'s  debt.  In  a  suit  for 
the  administration  of  A.'s  estate,  the  court  allowed  the  executors  of  B.  to 
come  in  as  creditors  of  the  several  sums  of  money  so  paid  by  them,  and  for 
interest  on  the  22,000/.,  but  not  for  interest  on  the  several  sums  of  money 

Said  by  them  to  C.  and  D.  for  interest  of  the  original  debt.    Rigby  v. 
i'Namara,  2  Cox,  415. 

]  5«  Whether  the  statement  in  an  answer  of  belief  of  the  debt  being  due, 

will  found  a  decree. 

The  answer  of  an  administrator  to  a  creditor's  bill,  stating,  that  he  believes 
the  debt  is  due,  whether  that  is  sufficient  foundation  for  a  decree,  qiutre* 
Hill  V.  Binney,  6  Ves.  738. 

16.  Farther  directions  after  a  decree  to  account. 

Upon  farther  directions,  under  the  usual  decree  for  a^  account  against  an 
administratrix,  an  enquiry  as  to  balances  in  her  hands  from  time  to  time, 
with  a  computation  of  interest  thereon  prayed  by  petition,  upon  affidavits  of 
her  conduct  before  the  master,  by  attempting  to  support  her  dischai^ge  by- 
forgery,  &c.  was  refused.    Parnell  v.  Price,  14  Ves.  502. 

17.  Of 
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17.  Of  bringing  an  administrator  before  the  master,  after  decree  passed 

and  entered. 

Administrator  not  brought  before  the  master  by  motion  after  a  decree 
passed  and  entered,  if  any  thing  in  it  affecting  him  by  way  of  order  to  pay : 
otherwise,  if  only  to  witness  what  is  done.  Habergham  v.  Vmcent,  1  Ves.  68. 

18.  Course  pursued —  where,  after  examination  of  creditor's  witnesses, 

the  heur,  supposed  dead^  was  found  living. 

Bill  by  creditors  of  testator ;  after  they  had  examined  their  witnesses,  they 
discovered  that  the  heir  at  law,  supposed  to  be  dead,  was  living ;  what  was 
done  thereupon.     Austen  v.  Hinton,  1  Dick,  280. 

X VIIL  £)f  a  tnttn  fbr  an  attoum  atib  tn^tvibumn* 

L  Nature  of  the  account  tliat  will  be  decreed  on  a  bill  filed  by  a  single 

creditor. 

'  Where  a  single  creditor  files  a  bill  for  the  payment  of  his  own  debt  only, 
the  court  does  not  direct  a  general  account  of  the  testator's  debts,  but  only 
an  account  which  is  ordered  to.  be  paid  in  a. course  of  administration.  At- 
torney-general v.  Comthwaite,  2  Cox,  44. 

2.  Of  the  right  of  a  creditor  to  prosecute  a  decree  obtained  by  the 

next  of  kin. 

In  case  of  unreasonable  delay  in  proseeuting  a  decree  in  a  suit  by  next  of 
kin  against  an  administrator,  the  court  w*ili  give  leave  to  a  creditor  to  prose- 
cute a  decree  which. has  been  so  neglected.-    Sims  v.  Ridge,  3  Meri  458* 

XIX:  £)f  tffi  proof  of  htht^* 

Plaintiff  admitted  to  prove  before  the  master. 

The  plaintiff  admitted  ta  prove  his  debt  before  the  master.  Newman  v. 
Morris,  Dick.  259. 

XX.  |9apmem  of  tebtjs^ 

After  a  decree  to  account. 

Administratrix  not  allowed ibr  debts  paid  after  a  decree  to  account ;. but 
shall  stand  in  the  place  of  the  creditors  paid.    Jones  v.  Jukes,  2  Ves.  518. 

XXL  £)n  enforctng  tffe  papmeitt  of  tirbnf  bur  to  tfft  rjJtate^ 

By  bill,  at  the  suit  of  the  party  interested,  against  a  d^tor  to  the  e^te. 

1.  Though  generally  a  bill  by  those  interested  in  the'  personid  estate,  as 
creditors,  or  next  of  kin,  will  not  lie  against  a  debtor  to^the  estate,  it  will 
under  circumstances,  as,  in  this  case  upon  collusion  with  the  representative. 
The  defendant  was  also  liable  in  the  character  of  trustee  and  agent.  Doraa 
▼•  SinopsoD,  4  Ves.  651. 

2.  The  general  principle,  on  which  a  debtor  to  the  estate  cannot  be  made 
a  defendant  to  a  bdl  by  a  creditor  or  residuary  legatee  against  the  executor, 
unless  collusion,  insolvency,  or  some  special  case,  applies  equally  to  the  case 
of  a  creditor  overpaid  by  the  executor.  In  a  case  of  that  sort  upon  the  cir- 
cumstances of  suspicion,  particularly  attending  to  the  character  of  the  cre- 
ditor, as  attorney  and  confidential  agent  to  the  testatrix,  an  issue  was  directed. 
lAlsager  y.  Rowley,  6  Ves.  748. 

$•  Creditor  permitted  to  sue  the  debtor  in  equity,  upon  collusion  with  the 
Mccotor.    9  Ves.  86. 
4.  Suit  by  a  creditor  against  persons  accountable  to.  die  estate  allowed  in 

Q  q  $  a  spe- 
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a  special  caie;  as»  where  the  repreBentathet  cannot^  or  will  not,  act.  One 
object  of  the  suit  being  the  estabtishment  of  an  agreement  for  carrying  on  a 
colliery^  the  plaintiff  must  take  it  subject  to  all  engagements,  as  a  continuing 
concern.  No  security  to  be  given  for  the  result  of  the  account.  Whether 
ihe  plaintiff,  being  a  creditor  b^  judgpent  17  years  old,  can  have  a  decree 
without  putting  Kmself  in  a  situation  to  proceed  at  law,  viz.  reviving  by 
idre  facias^  qtuere^  The  btU  would  be  retained*  that  the  debt  might  be  svlb- 
stantiated  by  an  issue^  or  other  proceeding  at  law.  Bttnoughs  v.  Elton, 
11  Ves.  2£k 

XXII.  mtat  are  legal  Mmtt  >  to  togat  tirmatttuf,  atm  ttt  tegat 

oroer  tgep  0ga(l  be  d{ipljet». 

1.  Reversion  upon  estate  tail. 

1.  Reversion  in  fee,  after  an  estate  tail  spent,  held  to  be  assets  to  pay 
debts.    Countess  of  Warwick  v.  Edwards,  Dick.  51. 

'  2.  The  question  whedier  a  reversion  (after  several  estates  tatl^  fidling  in 
after  the  death  of  the  reversioner,  be  assets  to  pay  his  debts,  ^tated,  mat 
not  determined.    Tweedale  v.  Coventry,  1  B.  C.  C.  240. 

2.  Orphanage  share  under  the  custom  of  London. 

Orphanage  share  under  the  custom  df  London  is  subject  to  debts.  2  Ves. 
254. 

8.  Remittance  for  a  specific  purpose. 

A  remittance  in  bills  and  notes,  for  a  specific  purpose,  viz.  to  answer 
acceptances,  received  by  the  administrator,  in  consequence  of  the  death  of 
the  party,  to  whom  it  was  remitted,  held  not  general  assets:  the  special 
purpose  operating  a  lien ;  which  would  also  be  the  effect  upon  a  bankruptcy. 
Hassd  V.  Snuthers,  12  Ves.  lid. 

4.  Term  qiecifically  devised. 

Where  there  are  debts,  executors  may  sell  testator's  term  spedficaDy 
devised ;  and  even  in  suspicious  circumstances  of  fraud,  after  long  possession, 
by  purchase,  court  will  not  relieve.    Andrew  v.  Wrigley,  4  B.  C.  C.  125. 

5.  Lands  devised  by  the  heir,  subject  to  the  pa}rment  of  debts. 

Devise  to  heir  at  law,  subject  to  the  payment  of  testator's  dMrts;  legal 
assets.    Young  v.  Dennet,  Dick.  452. 

6.  Securities  which  testator  declared  to  executor,  he  never  meant  to 

enforce. 

.  Notwithstanding  declarations  of  the  testator  to  his  executor,  that  he  never 
meant  to  call  for  payment  of  a  promissory  note ;  it  was  held  part  of  the 
assets,  which  were  insufficient  fur  the  legacies;  a  charge  on  the  real  estate 
failing  for  want  of  a  proper  attestation  of  the  will.  Bym  v.  Godfirey, 
4  Ves.  6. 

7.  Debt  due  from  the  representative  himsel£ 

A  debt,  due  hj  the  executor,  is  assets ;  for  the  same  reason  that  he  may, 
if  a  creditor,  retain ;  that  he  cannot  sue  himself.    13  Ves.  264. 

S.  Aimuity  charged  upon  land,  with  a  covenant  for  seisin  in  fee^  which 

the  covenantor  bad  not,  ia  a  specialty  debt. 

Voluntary  annuity  of  60/.  by  deed  charged  upon  lands  of  which  the  grantor 
covenanted  to  be  s^sed  in  fee.  By  his  will  he  confirms  the  deed,  and  gives 
Ihe  grantee  a  legacy  of  SOOf.,  grantor  not  being  seised  in  f^,  grantee  con- 
sidered as  a  crecGtor  by  covenant,  and  satisfaction  decreed  to  him  out  of  per^ 
Bonal  estate.    Giles  v.  Roe,  Dick.  570. 

9.  Co* 
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9.  Covenant  by  retiring  partner  for  pajinent  of  debts  and  indenmi^ ; 
payment  by  the  other  on^  breach  by  covenantor's  death,  is  a  specialty 
debt.  • 

Under  a  covenant  to  a  retiring  partner,  as  soon  as  conveniently  could  be  to 
pay  the  debts,  and  indemnify  him  against  them,  broken  by  the  death  of  the 
covenantor,  leaving  debts  undischarged,  Chose  debts  paid  by  the  other,  a 
debt  by  specialty ;  against  which  the  administrator  cannot  retain  his  own 
sinpple  contract  debt ;  as  he  may  a  debt  in  equal  degree*  Musson  v.  May, 
8  Ves.  Sc  Beam.  194<. 

10.  Payment  of  simple  before   specialty  debts,  without  notice,  when 

protected. 

Where  payment  of  a  simple  contract  debt,  without  notice  of  specialties,  is 
held  a  good  administration.     Hawkins  v.  Day,  Dick.  155. 

11.  A  joint  Ixmd  held  several  against  creditors  in  the  administration  of 

assets. 

Joint  bond  held  severaL  against  creditors  in  the  administration  of  assets. 
Bum  V.  Bum,  3  Ves.  373. 

12.  With  respect  to  the  creditors  of  a  trade  carried  on  subsquent  to  the 

death. 

Testator  disposes  of  his  property  by  his  will,  and  directs  a  trade  in  which 
he  was  concerned,  to  be  carried  on  after  his  death.  Held,  that  only  the 
testator's  capital  in  the  trade  was  liable  to  the  creditors  of  the  trade,  who 
became  such  after  the  testator's  death,  and  that  they  had  no  further  claim 
upon  his  assets^    Ex  parte  Richardson,  3  Mad.  138. 

XXIII.  wgat  ate  tqtdtablt  a»»tt&* 

1.  Equity  of  red^nption  of  mortgage  in  fee. 

An  equity  of  redemption  of  a  mortgage  in  fee,  is  not  equitable  assets ;  at 
least,  as  against  judgment-creditors ;  who  have  aright  to  redeem.  Sharpe  v. 
die  Earl  of  Scarborough.    4  Ves.  538. 

2.  Lands  devised,  subject  to  the  pajonent  of  debts. 

A  testator  wills  his  debts  to  be  paid,  and  charges  his  estates  with  the 
payment  of  them,  and  subject  thereto,  devises  his  estate  in  fee  simple  to 
nis  widow.    It  was  held  to  be  equitable  assets.     Wride  v.  Clarke,  Dick.  382. 

3.  A  charge  for  payment  of  debts. 

1.  A  charge  for  payment  of  debts  makes  equitable  assets..  Bailey  v.  Ekins, 
7  Ves.  319. 

2.  Power  of  appointment  over  a  sum  of  money,  to  be  raised  undei:  a  trust 
term,  executed  in  favour  of  volunteers,  is  assets  for  creditors.  But  the 
equity  of  a  purchaser  from  a  party,  taking  under  a  voluntary  deed  of  ad- 
pointment,  was  preferred  to  that  of  general  creditors,  having  no  specific 
charge.    George  v.  Milbanke,  9  Ves.  190. 

4.  Lands  with  a  mere  naked  power  to  the  executor  to  sell  for  paymei^t 

of  debts. 

1.  Testator  directed  that  all  his  estates  should  be  sold,  and  after  payment 
of  certain  sums,  the  remainder  to  be  vested  in  his  executors  for  the  payment 
of  debts:  the  money  arising  from  the  sale,  held  to  be  equitable  assets, 
Newton  v.  Bennet,  1  B.  C.  C.  135. 

2.  The  testator  charged  all  his  estates,  except  a  particular  estate,  with  the 
payment  of  his  debts,  which  he  willed  should  be  paid ;  and  directed  his  exe- 
eaton  nominatedt  and  the  survivor  and  his  heirs  to  sell  for  thats  purpose* 

Q  q  4  without 
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widMUfe  devising  his  estate  to  them :  these  estates  held  to  be  equitable  assets  ;^ 
asd  if  jdeficient,  a  real  estate  specifically  devised,  and  part  of  the  personal 
estate  specifically  bequeathed  to  contribute  in  proportion .  to  raise  the  defi- 
ciency»  and  the  master  to  settle  such  proportion.  Silk  v.  Prime,  Dick.  884. 
lB.C.C.138.n.302. 

5.  Lands  devised  fi>r  sale  for  payment  of  debts,  the  residue  to  be  part 

of  the  personal  estate. 

Devise  to  sell  for  payment  of  debts,  the  residue  to  be  part  of  the  per- 
sonal estate ;  equitable  assets.    Batson  v.  Lindegreen,  2  B.  C.  C.  94. 

6.  Power  of  appointment  over  a  sum  of  money,  to  be  raised  under  a 

trust-term,  executed  in  favour  of  volunteers. 

Vide  9  Ves.  190. 

XXIV.  Df  marsigantng  aim0^ 

1.  General  rules  relative  to  tlie  administration  of  real  estate. 

1.  The  old  practice,  to  administer  the  personal  estate  before  a  sale  of  real 
estate,  charged  in  aid,  relaxed.  Now,  if  the  master  foresees  a  deficiency,  a 
sale  is  permitted.    8  Ves.  2. 

2.  In  the  administration  of  assets  ordinarily  the  first  fund  applicable  is  the 
personal  estate,  not  specifically  bequeathed :  then  land  devised,  or  ordered 
to  be  sold  for  payment  of  debts ;  not  merely  charged :  then  descended 
estates ;  then  lands  charged  with  the  debts.  The  distinclion  is  between  a 
mere  charge  upon  the  real  estates,  and  proposing  the  mode,  in  which  the 
debts  are  to  be  paid.    8  Ves.  124-5. 

S.  Practice  of  this  court  for  convenience  to  sell  property,  which  it  may 
afterwards  appear  unnecessary  to  sell ;  as  real  estate,  before  the  situation  of 
the  personal  property  is  ascertained:  the  court  afterwards  setting  right  the 
interests.    9  Ves.  65* 

2.  In  favour  of  simple-contract  creditors. 

1.  Assets  marshalled  in  favour  of  simple-contract  creditors  and  legatees* 
Fenhoulhet  V.  Passavant,  Dick.25S. 

2.  Assets  marshalled  to  let  in  simple-contract  creditors,  and  legatees  upon 
legal  assets,  pro  tanto  as  the  specialty  creditors  shall  exhaust  of  equitable 
assets.    Lowthian  v.  Hassel,  Dick.  737. 

8.  Assets  marshalled :  if  it  appears  at  any  period  of  the  cause,  that  spe- 
•cialty  creditors  have  gone  upon  the  personal  estate, .  though  the  bill  is  not 
framed  with  that  view.    Gibbs  v.  Ougier,  12  Ves.  413. 

3.  In  the  case  of  bond-creditors. 

1.  Bill  by  a  single  bond-creditor  for  payment  of  what  was  due  to  him  out 
of  the  real  assets  descended.    Robinson  v.  King,  Dick.  297* 
.   8.  Bond-creditors  decreed  to  be  paid  out  of  the  personal  assets  of  the 
obligor;  andif  not  sufficient,  out  of  tlie  real  assets  descended*    Walter  v* 
QprWi  Dick.  299. 

3.  IKll  by  a  single  bond-creditor  to  be  satisfied  out  of  personal  and  real 
assets ;  the  bill,  after  consideration,  dismissed  so  far  as  it  prayed  satis&ction 
put  of  the  real  estate.    Bedford  v.  Leigh,  Dick.  707< 

4.  Against  judgment-creditors. 

'  Assets  are  not  viarshalled  against  judgment-creditors.      Sharpe  v.  the 
Earl  of  Scarborough,  4  Ves.  538. 

5.  In  favour  of  l^atees. 

1.  One  legacy  charged  oh  real  and  personal  estate ;  if  that  legacy  exhaust 
the  personal  estate,  the  other. legatees  shall  stand  in  his  place  against  the 
devisees  of  the  land  pro  tanto.    Hamly  v.  Fisher,  Dick.  104. 

2.  A 
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-  2.  A  legatee  to  stand  in  the  place  of  a  specialty  creditor  pro  tanio^  agaimt^ 
real  estate  descended,  bot  not  against  a  real  estate  devised.  Hamfy  «•' 
Fisher»  Dick.  105. 

3.  Testator  ordered  that  his  executors  should  possess  his  estates  and  sub« 
stance  to  pay  his  debts,  and  gave  legacies ;  the  assets  shall  be  marshalled. 
Foster  v.  Cooke,  8  B.  C.  C.  347. 

4.  Testatrix,  after  giving  an  annuity  and  legacies,'  devised  her  real  estate, 
subject  to  the  said  annuity  and  legacies,  and  her  debts  and  funeral  and  tes- 
tamentary expences,  and  the  debts  of  her  late  brother.  The  assets  were 
marshalled  in  &vour  of  a  legatee  by  a  codicil.  Norman  v.  Morrell,  4  Ves; 
769. 

5.  The  personal  estate  being  amply  sufficient  for  the  debts,  though  not 
equal  to  the  discharge  of  the  legacies  in  full,  and  the  real  estate  being  de- 
ylsed,  the  court  would  not  under  a  direction  to  the  executors  to  pay  the 
debts  and  funeral  expences,  as  soon  as  conveniently  may  be,  marshal  the 
assets  in  favour  of  the  legatees.     Keeling  v.  Brown,  5  Ves.  359. 

6.  Assets  marshalled  m  favour  of  charity-legacies.  Attorney-general  ▼• 
Lord  Mountmorris,  Dick.'  379. 

7*  Decree  of  the  master  of  the  rolls,  directing  assets  to  be  marshalled,  in 
order  to  let  in  a  bequest  to  a  charity,  reversed  by  the  lord  chancellor.  Hil- 
liard  ▼.  Taylor,  Diclc.  475. 

8.  Court  wiU  not  marshall  assets  for  a  charity,  Makeham  v.  Hooper, 
4B.C.C.  153. 

6.  In  &Tour  of  a  chari^. 

Vide  supra f  pi.  5. 

7.  In  fiivour  of  the  wife's  paraphernalia. 

1.  A  real  estate  charged  with  payment  of  debts  in  aid  of  the  personal 
estate,  shall  be  applied  before  the  widow's  paraphernalia.  Boyntun  v.  Boyn« 
ton,  1  Cox,  106. 

2.  The  claim  to  paraphernalia  not  to  be  disappointed  by  the  effisct  of  the 
option  of  a  creditor,  having  a  double  fund.    8  Ves.  397. 

8.  Practice  connected  therewith. 

Vide  12  Ves.  413. 

XXV.  3|n  celation  to  liiiiictal  {iramliing^^ 

I.  Right  of  an  adminktrstor  pendente  lite  to  lodge  money  in  court. 
Vide  1  B.  &  B.  192. 

2.  A  bill  necessary  to  enable  an  administrator  pendente  lite  to  lodge 

money  in  court. 
Vide  1  B.  &  B.  192. 

3.  General  grounds  upon  which  an  executor  will  be  called  upon  to  pay 

assets  into  court. 

1.  Executor  not  called  on  to  lodge  money,  except  upon  affidavit  of  his 
insolvency,  or  an  admission  by  him  of  a  balance  in  his  hands,  after  payment 
of  debts.    RuUierford  v.  Dawson,  2  B.  &  B.  17. 

2.  Personal  property  in  the  hands  of  a  testamentary  guardian  and  execu- 
tor, ordered  into  court,  though  no  imputation  of  insolvency  or  misconduct 
on  the  part  of  the  executor :  there  being  no  particular  purpose  to  be  an* 
awered  by  leaving  it  outstanding.    Blake  ▼•  Blake,  2  Sdi.  &  Lef.  26. 

4.  Of  obliging  a  representative  to  pay  assets  into  court,  notwithstand- 

ing outstanding  debts. 

Executor  admitting  a  balance  due  from  him  to  the  testator  upon  an  un- 
settled account,  ordered  to  pay  the  amount  into  court,  notwithstanding  there 

were 
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•Mre  debift^of  the  ftettaior  <till  outstanding ;  the  tcBtator  htving  diki  thtee 
years  be&re-   Mortlock  ▼•  Lealhea,  S  Men  491. 

5.  Of  obliging  a  representative  to  pay  assets  into  couft,  notwithstand- 

ing the  pendency  of  an  action  against  him. 

An  executor  havios  admitted  a  large  balance  of  the  penooal  estate  to  be 
in  his  handsi  was  ordered  to  pay  the  whole  into  court,  although  he  stated 
that  an  action  at  law  was  depending  against  him  for  a  debt  to  a  considerable 
amount  due  from  the  testator ;  but  with  liberty,  in  case  the  plaintiff  in  the 
aotioa  should  recover,  to  apply  to  the  court  to  have  a  sufficient  sum  paid 
out  agahi.  The  plaintiff  in  the  action  did  recover,  and  the  court  ordered 
the  afnount  to  be  paid  out  to  the  plaintiff  in  the  action,  and  not  to  the  eze* 
cutor*    Yare  v.  Harrison,  1  Cox,  377* 

* 

6.  Of  oblij^g  a  representative  to  pay  assets  into  court,  admitted  U> 

have  been  received  and  lent  on  security. 

Executor  by  schedule  to  his  answer  acknowledging  that  he  had  received 
the  testator's  property,  and  lent  it  on  a  promissory  note,  ordered  to  pay  the 
money  into  court.     Vigrass  v.  Bonfield,  S  Mad.  62. 

7*  Of  obliging  a  representative  to  pay  into  court  money  bequeathed 

in  trust  to  be  laid  out  for  an  infant. 

Executors  having  personal  estate  of  the  testator  given  to  them  by  the  will^ 
upon  trust  to  lay  out  on  good  and  sufficient  security,  for  an  infant,  to  be 
paid  on  his  coming  of  age,  after  a  decree  to  account,  and  after  notice  by  the 
next  friend  of  the  infant  plaintiff,  lending  a  part  of  such  personal  estate  upon 
mortgage ;  ordered  to  pay  the  same  into  court ;  but  the  motion,  asking  in 
the  utemative,  that  the  executors  might  be  ordered  to  replace  Uie  amount 
ty  so  much  stock  as  the  same  would  have  purchased  at  the  time  of  invest- 
ment, was  to  that  extent  refused.    Widdowson  v.  Duck,  2  Mer.  494>. 

8.  Of  obliging  a  representative  to  pay  into  court  money  due  firom 

himself. 

Executor  bound  to  call  in  money  out  upon  personal  security ;  and  there<» 
fore  to  pay  into  court  money  due  from  himself.     8  Ves.  466. 

9.  Trespass,  for  mesne  profits  does  not  lie  against  personal  represent- 

atives. 

No  action  of  trespass  for  mesne  profits  against  the  executor.    6  Ves.  86. 


FELON. 
dttktt  of  an  attmntett 

The  party  may  still  be  charged  in  execution. 
A  p(fB09  attainted  may  be  charged  in  execution.    6  Ves.  734. 


■MMaiak— '-•^-^■B^ 
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aiBiifid-  All  MUKjiiiiciM  to  tift  ftct^ffoUi  f^iril  puM  tn  tj^  tuA  ot 

{i(t0onai  ttfvtstntotivtf 

Materials  far  waggon-ways  to  work  mines. 

.    Reference  to  master  to  inquire  whether  timber^  &c.  laid  down  for  making 
waggon  wayS|  Ac  ^r  the  better  working  of  nunes^  Ire*  are  fixed  to  the  free- 

hoM, 


*  ;«.  \ 
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hold/ and  go  lo  the  heir  or  remainder  Baan»  or  to  the  personal  represdotailfis 
of  die  party  erecting  them.  Lowther  v.  CavendiBh,  1  £den«  99.;  Amb.356«; 
3  Toml.  P.  C.  186. 


FOREIGNER. 

1.  How  fiur  aliens  are  subject  to  the  operation  of  the  laws  of 

their  own  state. 

In  the  ease  of  a  bequeti  to  a  married  tooman. 

2.  Efiect  of  the  naturalization  of. 
To  confirm  an  mtUecedentconvejfancem 

IL  SHimtntmp* 

1.  Who  are  considered  as  alien  enemies. 

Attends  trading  in  an  enemy's  country,  though  resident  also  as  a  neutrafs 
consnL 

2.  Who  are  not  considered  as  alien  enemies. 

British  residents  in  an  enemy's  country ^Jbr  the  purposes  of  a  licensed 
trade* 

S.  Validity  or  iuYalidity  of  transactions  with  alien  enemies. 

1.  Contracts^ 

2.  Commerce^ 

4.  Effect  of  alien  enmiQr  upon  antecedent  rights. 

1.  It  suspends  only,  mthout  destroying,  rights  by  contract, 

2.  It  destroys  the  right  of  insurance,  tohere  the  property  is  lost  bycaptmne 

during  war* 

5.  In  relation  to  judicial  proceedings. 

1.  Pleaof  alien  enmity  to  a  bill  for  relitf* 

2.  Plea  of  alien  enmity  to  a  bUlqfdiscffoery. 


I.  j3IJmfnrttit« 

1*  How  fiu:  aliens  are  subject  to  the  operation  of  the  laws  of  their  own 

state. 

In  the  case  of  a  bequest  to  a  married  tooman. 

Legacy,  to  a  married  woman,  subject  of  a  foreign  state,  paid  to  the  hlis- 
band ;  to  whom  it  would  by  the  law  of  that  country  belong.    S  Ves.  S2Sk 

2.  Efiect  of  the  naturalization  o£ 

To  confirm  an  antecedent  conveyance* 

Alien,  devisee  in  trust  to  sell,  joins  in  a  conveyance,  and  afterwards  obr 
tains  an  act  of  naturalization,  by  which  it  is  declared  that  he  is^om  ihence- 
Jorth  naturalized,  and  shall  be,  and  is  enabled  to  ask,  take,  have,  retain,  and 
enjoy,  &c  all  lands  which  he  mar  or  shall  have  by  purchase  or  gift  of  any 
person  or  persons  whatsoever.  This  act  does  not  operato  to  confirm  the  title 
of  the  purchaser  under  a  conveyance  previously  made.  Ksh  v.  Klein. 
2Mer.  431. 

II.  auoi 
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II.  dlien  etirm|t^ 

1.  Who  are  considered  as  alien  enemies. 

Alien* s  trading  'in  an  enemy's  country ^  though  resident  aho  as  a  neutroTs 

consul. 

Alien  carrying  on  trade  in  an  enemy's  countsy,  though  resident  there  also 
in  the  character  of  consul  of  a  neutral  state,  considered  an  alien  enemy,  and 
as  such  disabled  to  sue,  and  liable  to  confiscation.  Albretcht  v.  Sussmai^ 
2  Ves.  &  Beam.  323. 

«        *  *        *  * 

2;  Who  are  not  considered  as  ali^i  enemies. 
British  residents  in  an  enemy* s  country,  for  the  purposes  of  a  licensed  trade. 

Residence  of  a  British  subject  in  an  enemy's  country,  for  the  purpose  of 
a  trade  licensed  by  the  government  of  this  country,  not  a  disability  to  sue 
or  take  out  a  commission  of  bankruptcy.  Ex  parte  Baglehole,  18  Ves. 
jun.  5^* 

3.  Validity  or  invalidity  of  transactions,  with  alien  enemies. 

1.  Contracts* 
Contract  with  alien  enemy  void.     13  Ves.  71- 

2»  Commerce. 

Commerce  of  a  person  resident  in  an  enemy's  country,  as  representative 
of  the  crown  of  this  country,  illegal  and  the  subject  of  prize,  however  bene-» 
ficial  to  this  comtry,  unless  authorized  by  licence.    18  Yes.  jun.  528. 

4.  Effect  of  alien  enmity  upon  antecedent  rights. 

1.  It  suspends  only,  mthout  destroying,  rights  by  contract. 

The  right  of  a  foreigner  by  contract,  generally,  is  only  suspended  by  a 
subsequent  war ;  and  may  be  enforced  upon  the  restoration  of  peace.  In 
bankruptcy  therefore  a  claim  admitted ;  reserving  the  dividend.  Ex  parte 
fioussmaker^  13  Ves.  71. 

2.  It  destroys  the  right  ^  insurance,  tohere  the  property  is  lost  by  capture 

during  toar. 

Insurance  by  a  subject  of  this  countnr  upon  foreign  property*  does  not 
cover  a  loss  by  capture  in  a  war  afterwards  taking  place  between  this  country 
and  that  of  the  assured.  Proof  in  bankruptcy  therefore  under  such  a  policy 
expunged.    Ex  parte  Lee,  13  Ves.  64*. 

5.  In  relation  to  judicial  proceedings. 

1.  Plea  of  alien  enmity  to  a  biUfor  relief. 

^m  pS  alien  enmity  allowed  to  a  bill  for  relief:  whether  to  a  bill  for  dis- 
covery merely,  as  a  defence  to  an  action,  quaere.  Albretcht  v.  Sussman, 
2  Ves,  9l  Beam.  328. 

y  ■     >  %  Plea  of  alien  enmity  to  a  bill  of  discovery. 

Plea  of  alien  enemy  to  a  bill  of  discovery  is  good.  Daubigny  v.  Duvallon^ 
2  Anst.  462. 


FORFEITURE. 
M  tfft  fotftmm  of  chattel  inttttfittt^ 

1.  By  conveyance  of  lease  and  rdease. 

2.  By 
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2.  By  fee£Bnent. 

S.  Of  the  period  during  which  advantage  niust  be  taken  of  a 
fiurfeiture. 


jgDf  tht  forftinire  of  c&ami  intm^tff, 

1.  By  conveyance  of  lease  and  release. 

Conveyance  of  a  chattel  interest  by  lease  and  release,  cannot  work  a  jGo^- 
feiture  or  disseisin  :  otherwise  if  it  were  by  feoffment ;  but  in  that  case  the 
person  entitled  to  take  advantage  of  the  rorfeiture^  it' not  bound  to  do  so 
until  the  expiration  of  the  lease.    Saunders  v.  Lord  Annesley. .  2  Sch.  & 

2.  By  feoffinent. 
Vide  supra  f  pl.l. 

3.  Of  the  period  during  which  advantage  must  be  taken  of  a  forfeiture. 
Vide  supra f  pi.  !• 


FORGERY. 

In  relation  to  tbiUmtt, 

Forgery  not  conclusive  against  a  fact,  proved  by  other  evid^ce. 

Forgery  not  conclusive  against  a  fact,  proved  by  other  evidence.    Lloyd 
V.  Passingham,  16  Ves.  59. 


FORMEDON. 


jgDf  tfie  ptmO  at  tegitB  tge  tont  map  be  siueti* 

No  formedon  for  the  issue  in  the  life  of  tenant  in  tail.    15  Ves.  1S7« 


-*  » 


FRAUDS,  STATUTE  OF. 

I.  Central  ob0eiliatiqn0  upon  tge  statute  of  fcaulns^ 

1.  Decisions  tending  to  relax  the  provisions  of  the  statute,  ought 

not  to  be  carried  further. 

2.  Principle,  upon  which  instruments  not  duly  attested,  are  re- 

jected. 

3.  Principle,  upon  which  one  part  of  an  instrument  not  duly 

attested,  may  have  effect  as  to  the  personal  estate,  though 
not  as  to  the  real. 

II.  WSSiftM  transaction^  are  teitgtn  tge  fftatrnti^ 

1.  Executory  contracts. 

2.  An  agreement  for  an  abatement  of  rent 

8.  An  agreement  that  arbitrators  shall  determine  as  to  a  lease 
to  be  irranted. 

4.  Sale  of  land  by  auction. 

5.  Appointment  of  an  agent  to  create  or  pass  an  estate. 

.    .  III.  mtu 
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IIL  mh$t  txm»attmnfi  are  imt  tot^tit  ti^  Ktntiim 

1.  Sale  of  land  under  a  decree. 

2.  An  agreement  to  share  profit  and  loss  in  the  trade  of  a  col- 

liery. 
S.  A  settlement  reciting  an  agreement  before  marriage. 

4.  Agreements  concerning  personal  estate. 

5.  The  appointment  of  an  agent. 

IV.  WSat  tortttng0  are  siuf&timt  to  siati^fp  tfie  statute. 

1.  Distinction  between  the  4th  and  7th  sections. 

2.  Guarantee  of  a  debt,  not  stating  a  consideration. 

S.  In  relation  to  the  insertion  of  the  name  in  the  body  of  th« 
instrument,  operating  as  a  signature. 

4.  It  is  immaterial  in  what  part  of  the  instrument  the  name  is 

ibund^  provided  it  authenticates  it. 

5.  An  agreement  signed  by  one  party  only. 

6.  A  letter  acknowledging  a  verbal  contract. 

7.  A  letter  acknowledging  an  instrument  not  signed. 

8.  Contract  of  sale,  the  result  of  a  correspondence  by  letters. 

9.  Letter  signed  by  vendor,  combined  with  his  proposal,  by  a 

note  in  the  third  person,  specifying  the  price. 

10.  A  note  by  the  auctioneer. 

1 1.  The  written  proo6  of  a  trust  may  be  subsequ&it  to  its  com- 

mencement 

V.  mftat  todtotgtf  ate  not  suflBtteitt  to  »ati»fp  tfie  ^tatutet 

1.  To  identi^  is  not  sufficient ;  there  must  be  signature. 

2.  A  paper  signed  on  the  first  treaty,  the  bargain  being  varied 

as  to  price,  and  concluded  on  the  second. 
8.  In  relation  to  the  insoiion  of  the  name  in  the  body  of  the 
instrument  operating  as  a  signature. 

4.  A  letter  beginning  ^^  my  dear  nobert"  and  concluding  **  your 

affectionate  mouier." 

5.  Signature  of  an  agent  without  authority. 

6.  An  agreement  for  a  lease,  signed,  not  by  the  agent,  but  his 

derk. 

7.  An  agreement  for  a  lease  in  which  the  term  is  not  mentioned. 

8.  An  agreement  fi^r  a  lease,  not  containing  some  of  the  mate- 

rial terms. 

9.  A  letter  to  a  solicitor,  with  directions  fi)r  preparing  the  con- 

veyance of  a  purchase^  described  generally  as  the  land 
benight  of  A.,  not  specifying  the  terms. 
10.  Auctioneer's  receipt  for  the  deposit,  not  containing  expressly 
>   or  by  reference  the  terms. 

VL  mntmtsg  daltlt  tottgitt  tge  statute,  map  iie  infialttateir  fip 
0ttfi0eq[uent  ttmitff. 

A  written  agreement  essentially  varied  by  paroL 

VII.  jatotis0t(tfiilttp  of  parol  edUiente^ 

1.  To  supply  blanks  in  an  agreement  for  a  lease^  as  to  its  com- 
mencement. 

«.  To 
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S.  To  show  what  part  of  a  particular^  €»f[ndled  intD  a  oontiwt,- 

was  read  upon  a  sale  by  auction, 
8.  The  evidence  of  an  attesting  witness  impeacliing  the  in- 

strumenti 
4.  On  the  ground  of  part»perfonnance* 

fbratnitcCf 

1 .  Observations  upon  the  doctrine. 

2.  Grounds  of  the  doctrine. 

3.  Part-performance  has  no  influence  at  law. 

4.  General  rule. 

5.  Payment  of  the  consideration  money. 

6.  Payment  of  the  auction  duty. 

7.  Taking  possession,  expenditure,  &c. 

8.  Giving  instructions  and  a  particular  to  pr^paire  ft  conveyance. 

9.  Putting  a  deed  into  the  banda  of  %  solicitor^  to  perform  a^ 

conveyance, 

10.  Acts  done  by  arbitrators  in  executing  their  duty. 

11.  Procuring  a  release  for  value. 

12.  In  the  case  of  a  verbal  agreement  for  g  settlement  upon 

marriage. 

IX.  m  adottititg  tjl)(  operattoit  of  tge  ttwm  (i|i  otger  meattfit 

1 .  By  bonds  of  arbitration. 

2,  In  the  case  where  a  conveyance  is  made  absolute^  the  agree- 

ment being  subject  to  a  defeasance. 
S.  Admission  of  a  verbal  agreement  by  answer. 
4.  Vide  in  tit  PuEAniNa. 

X.  3n  relation  to  coittratt0  it((|ircttitg  an  tntmjst  m  lanlu 

1.  A  verbal  variation  of  an  agreemait  for  a  lease. 

2.  A  contract  relating  to  a  decree  of  foreclosure. 

3.  Auctioneer's  agency,  whether  sufficient. 

4.  Miscellaneous  cases. 

XI.  3n  relation  to  tonttactsi  to  ansitoer  for  ano^r^ 

An  undertaking  for  another^s  debt  is  within  the  statute^ 


I.  General  ob^erbatiom;  upon  tgr  {ttatme  of  frau&tf. 

1.  Decisions  tending  to  relax  the  provisions  of  the  statute,  ought  sol 

to  be  earned  further. 


Decisions  tending  to  relax  the  provisions  of  the  statute  of  frauds,  ought 
not  to  be  carried  further.    2  Sch.  &  Lef.  5. 

2.  Principle,  upon  which  instruments  not  duly  attested,  are  rejected. 

Principle,  upon  which  instruments  not  duly  attested  according  to  the 
statute  M  £rauds,  are  rejected,  and  even  one  part  may  have  effect,  as  to  the 
penonal  estate,  though  not  as  t9^  the  real ;  n^  «ren  Xiisiag  a  tm^  oititC' 
tion.    7Ves.W5. 

i 

M  S.  Principle, 


•»T 
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S.  Pmdpl^  upcm  which  one  part  of  an  u^strument  not  duly  attested, 
may  have  effect  as  to  the  personal  estate,  though  not  as  to  the 
real* 

Plea  of  the  statute  of  frauds  overruled,  the  contract  being  executory. 
Rondeau  v.  Wyatt,  S  6.  C.  C.  154.  et  in  notis. 

II.  Mffat  ttanmttwm  are  totrgin  tfft  jstanttr. 

1.  Executory  contracts. 
Vide  S  B.  C.  C.  154.  et  in  notis. 

2.  An.  agreement  for  an  abatement  of  rent. 

Agreement  for  an  abatement  of  rent  of  lands  ought  to  be  signed  pursuaiSit 
to  the  statute  of  frauds.     1  Sch.  &  Lef.  306. 

S.  An  agreement  that  arbitrators  shall  determine  as  to  a  lease  to  be 

granted. 

.  In  the  course  of  the  proceeding  between  an  arbitrator,  the  parties  agree  by 
parol  that  the  arbitrators  shall  determine  as  to  a  lease  to  be  granted.  Such 
an  agreement  is  within  the  statute  of  frauds.  Walters  v.  Morgan,  2  Cox, 
369. 

4.  Sale  of  land  by  auction. 

1.  Sale  of  land  by  auction  is  within  the  statute  of  frauds ;  and  the  name 
of  the  vendee  being  put  down  by  the  auctioneer,  is  not  sufficient.  Buck- 
master  V.  Harrop,  7  Ves.  341. 

2.  Sales  of  land  by  auction  are  within  the  statute  of  frauds ;  except  sales 
nnder  decree.     Blagdenv.  Bradbear,  12  Ves.  466. 

'  S.  Sale  of  land  by  auction  is  within  the  statute  of  frauds.  Whether  the 
statute  is  satisfied  by  the  auctioneer,-  as  the  agent  of  both  parties,  putting 
down  the  biddingid,  &c.  quare  /  that  fact  not  being  proved  to  be  contempo- 
rary ;  and  the  auctioneer  being  also  vendor.  Buckmaster  v«  Harrop,  13  Ves. 
456. 
4.  See  Agreement,  60. 

5.  Appointment  of  an  agent  to  create  or  pass  an  estate. 

Agent  to  contract  for  the  sale,  &c.  of  lands  under  the  2d  sect,  of  the  stat. 
of  frauds,  need  not  be  authorized  in  writing.  Secm^  of  agent  to  create  or 
pass  an  estate.    Clinan  v.  Cooke,  1  Sch.  &  Lef.  22.  27*  31. 

«  — 

III.  iiaaSat  tran(iattidit0  are  not  toitj^in  tge  sitanitr^ 

1.  Sale  of  land  under  a  decree. 

The  lord  chancellor,  upon  appeal,  affirmed  the  decree  upon  the  pointa 
decided  at  the  roils  in  3  Ves.  696 ;  and  held  farther,  that  the  case  was  not 
within  the  statute  of  frauds :  the  question  being,  whether  a  partnership  sub- 
sisted in  the  trade  of  a  colliery,  a  question  of  fact  to  be  tried  by  evidence^ 
as  upon  an  issue ;  the  interest  in  the  lease  passing  as  an  incident  to  the  trade 
by  operation  of  Jaw ;  and  the  evidence  from  books  and  letters  was  admitted ; 
and  an  issue  refused.    Forster  v.  Hale,  5  Ves.  308. 

2.  An  agreement  to  share  profit  and  loss  in  the  trade  of  a  colliery. 
Vide  5  Ves.  308. 

3.  A  settlement  reciting  an  agreement  before  marriage* 

Pttrol  agreement  for  a  settlement  upon  marriage,  cannot  be  sued  tm  dker* 
wards  on  ground  of  part-performance ;  but  no  case  of  a  settlement  tedHiatg 
an  agreement  before  marriage  is  within  the  statute.     1  Ves.  199. 

15  4.  AfTte- 
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4.  Agreements  concerninflr  personal  estate.'   *      ' 

A  question  upon  the  construction  of  a  will,  whether  the  personal  estate 
was  wholly  or  partially  disposed  of,  was  not  decided;  an  agreement  upon'- 
the  subject*  though  the  instrument  that  was  prepared,  was  not  executed, 
being  established  as  clear,  fair,  and  reasonable,  not  within  the  statute  of 
frauds,  concluded  with  full  knowledge  of  the  circumstances,  and  not 
waived ;  and  the  bill  in  effect,  though  not  in  terms,  praying  a  performance. 
Gibbons  v.  Gaunt,  4  Ves.  840. 

5.  The  appointment  of  an  agent. 

1,  The  authority  of  the  agent  may  be  by  parol,  though  the  agreement 
must  be  in  writing.    1 0  Yes.  311. 

2.  VidelS.&L.  22.27.  31. 

IV.  WBJbM  torttntg0  ace  sfuffirinit  to  sfatijKfp  tffc  gtatiite* 

1.  Distinction  between  the  4th  and  7th  sections. 

Distinction  between  the  4th  section  of  the  statute  of  frauds,  requiring  the 
agreement  to  be  in  writing,  and  signed  by  the  party  to  be  charged,  and  the 
7th  section,  requiring,  that  the  trust  shall  be  manifested,  not  that  it  shall  be 
constituted,  by  writing.     12  Ves.  74. 

2.  Guarantee  of  a  debt,  not  stating  a  consideration. 

Undertaking  in  writins  to  guarantee  the  debt  of  another,  sufficient  within 
the  statute  of  frauds ;  without  stating  any  consideration  as  between  the  cre- 
ditor and  the  surety.    Ex  parte  Gardom,  15  Ves.  286. 

S.  In  relation  to  the  insertion  of  the  name  in  the  body  of  the  instru- 
ment, operating  as  a  signature. 

1.  As  to  the  effect  of  the  insertion  of  the  name  in  the  body  of  the  agree- 
ment, as  a  signature,  within  the  statute  of  frauds.     Queere.  9  Ves.  2SS. 

2.  Whether  a  note  written  in  the  third  person,  *<  Mr.  T.  proposes,"  &c. 
(making  an  offer  to  purchase,)  being  accepted,  amounts  to  a  contract  in 
writing  signed,  within  the  statute  of  frauds.  Qjucere,  Morison  v.  Tumour, 
18Ves.jun.  175. 

4.  It  is  immaterial  in  what  part  of  the  instrument  the  name  is  found, 

provided  it  authenticates  it. 

Provided  the  name  be  inserted  in  an  instrument  in  such  a  manner  as  to 
have  the  effect  of  authenticating  it,  the  requisition  of  the  act,  with  respect 
to  signature,  is  complied  with,  and  it  does  not  matter  in  what  part  of  the 
instrument  Uie  name  is  found.     Ogilvie  v.  Foljambe,  3  Mer.  53. 

5.  An  agreement  signed  by  one  party  only. 

1  •  An  agreement  signed  by  one  par^  only  good  to  charge  him  within 
the  statute  of  frauds.    Seton  v.  Slade,  7  Ves.  265. 

2.  An  agreement  in  writing  for  the  sale  of  an  estate  binding,  though 
signed  only  by  the  vendor ;  and  followed  by  a  direction  to  his  attorney  to 
prepare  a  proper  agreement  for  both  parties  to  sign.  Fowle  v.  Freeman, 
.  9  Ves.  351. 

In  equity,  it  is  the  constant  practice  to  enforce  contracts  signed  only  by 
one  party.    Lord  Ormond  v.  Anderson,  2  B.  &  B.  371. 

6.  A  letter  acknowle^ng  n  verbal  contract. 

1«  Plea  of  the  statute  of  frauds  unavailipg  where  the  contract  has  been 
acknowledged  by  letter.    Tawney  v.  Crowther,  3  B.  C.  C  161. 318. 

2.  Agreement  to  purchase,  established  upon  a  correspondence  referring 
to  the  terns  of  such  agreement.    Ogilvie  v.  Foljambe,  3  Mer.  53. 

VoR  Till.  R  r  7.  A 
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7.  A  letter  acknowledging  an  instrnment  not  signed. 

Though  an  agreement  is  not  signed,  the  party  bound  by  a  letter  contain- 
ing the  terms,  &c.  so  that  by  the  contents  it  can  be  connected  and  identified 
with  the  agreement.    9  Ves.  250. 

8.  Contract  of  sale,  the  result  of  a  correspondence  by  letters. 

Contract  for  the  sale  of  an  estate,  the  result  of  a  correspondence  by  let* 
ters,  good  within  the  statute  of  frauds.  Effect  of  admission  b^  answer  of 
letters,  stated  bv  the  bill ;  dispensing  with  the  necessity  of  evidence ;  and 
therefore  no  o^ection  upon  the  stamp  acts.  The  defendant  refusing  to 
produce  the  office-copy  of  the  bill,  the  draft  could  not  be  read:  but  a 
specific  performance  was  decreed  upon  inspection  of  the  record.  Hud-* 
dleston  v.  Briscoe,  11  Ves.  583. 

9.  Letter  signed  by  vendor,  combined  with  his  proposal,  by  a  note  in 

the  third  person,  specifying  the  price. 

Contract  for  land  within  the  4th  section  of  the  statute  of  frauds,  by 
a  letter  signed  by  the  vendor,  combined  with  his  proposal,  by  a  note  in 
the  third  person,  specifying  the  price.  Western  v.  Russef,  S  Ves.  & 
Beam.  187* 

10.  A  note  by  the  auctioneer. 

Specific  performance  decreed  against  the  purchaser  of  an  estate  upon  the 
note,  made  by  the  auctioneer,  as  his  agent,  lawfully  authorized  within  the 
statute  of  frauds.    Kemeys  v.  Proctor,  S  Ves.  &  Beaim.  57« 

11.  The  written  proofs  of  a  trust  may  be  subsequent  to  its  commence- 
ment 

The  statute  of  frauds  requires,  not  that  a  trust  shall  be  created  by  writ- 
ing, but  that  it  shall  be  proved  by  writing ;  which  may  be  subsequent  to  the 
commencement  of  it.    Forster  v.  Hale,  3  Ves.  696. « 

V.  mtat  toriting^  att  not  m^timt  to  0atisifp  t&e  0tatiitef 

1.  To  identify  is  not  sufficient;  there  must  be  signatore. 

It  is  not  enough,  to  satisfy  the  statute  of  frauds,  to  identify ;  there  must 
be  a  signing,  t.  e.  either  an  actual  signature  of  the  name,  or  something  in- 
tended by  the  writer  to  be  equivalent  to  a  signature ;  such  as  a  mark  by  a 
workman,  &c.    Selby  v.  Selby,  3  Mer.  2« 

2.  A  paper  signed  on  the  first  treaty,  the  bargain  being  varied  as  to 

price,  and  concluded  on  the  second. 

A  paper  signed  by  the  vendor  on  the  first  treaty,  will  not  take  the  case 
out  of  the  statute,  where  the  bargain  was  concluded  upon  a  subsequent 
treaty,  and  for  a  different  price.    Coke  v.  Tombs,  2  Anst.  480. 

S.  In  relation  to  the  insertion  of  the  name  in  the  body  of  the  instru- 
ment operating  as  a  signature. 

1  •  The  mere  circumstance  of  the  name  of  the  party  being  written  by  himself 
in  the  body  of  a  memorandum  of  agreement  for  a  lease,  will  not  constitute  a 
signature  without  the  meaning  of  the  statute  of  frauds.  Stoke  v.  Moore  & 
Uxer,  1  Cox,  219. 

2.  Vide  9  Ves.  253. 

4.  A  letter  beginning  **  my  dear  Robert;''  and  concluding  "  your  af- 
fectionate mother." 

A  letter  from  a  mother  to  her  son,  beginnin|^,  '^  my  dear  Roberit*  and 
concluding,  **  your  afiectionate  mother,"  not  signed  so  as  to  constitute  a 

binding 
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binding  agreement  on  the  part  of  the  mother  within  the  intent  of  the  statute 
of  fraiuU.    Selby  v.  Selby,  S  Mer.  2. 

5.  Signature  of  an  agent  without  authority. 

1.  Specific  performance  of  a  contract  concerning  land  not  decreed  on  the 
signature  of  an  agent  without  authority.  Howard  v.  BraiUiwaite,  1  Yes.  8c 
Beam.  202. 

2.  The  question  as  to  his  authority  denied  by  the  answer,  and  by  his 
deposition,  stating  his  declaration  to  the  contrary  at  the  time  of  execution, 
to  oe  determined  oy  an  issue,  the  evidence  of  a  witness,  impeaching  the  in- 
strument he  has  attested,  as  a  witness  to  a  will,  denying  tne  sanity  of  the 
devisor,  Ac  being  admissible;  but  to  be  received  with  the  most  anxious 
jealousy.    Ibid.  202. 

6.  An  agreement  for  a  lease,  signed,  not  by  the  agent,  but  his  clerk. 

A*  tenant  for  life,  with  a  power  to  lease  by  deed  duly  executed  under  her 
hand  and  s«U,  reserving  the  best  yearly  rent.  Plaintiff  enters  into  possession, 
and  expends  money  in  building  under  an  agreement  for  a  lease,  evidenced 
only  by  the  memorandum  in  writing  entered  in  the  book  of  A.'s  authorized 
agent,  sisned,  not  by  the  agent  himself,  but  by  his  elerk,  although  in  evidence 
to  have  been  approved  by  him,  and  according  to  the  usual  course  of  busi- 
ness. A.  dies ;  and  on  a  bill  for  specific  performance  against  the  remainder- 
man, hM^  1.  No  sufficient  agreement  in  writing ;  not  being  signed  by  an 
agent  properly  authorised,  and  if  it  had,  yet  the  memorandum  not  contain- 
ing some  of  ^e  material  terms  of  a  lease,  which  were  left  to  be  made  out 
by  parol  evidence.  2.  Not  to  be  established  as  a  parol  agreement  in  part 
penormed ;  both,  as  it  was  not  the  agreement  of  the  principal,  nor  of  the 
authorized  agent,  and  also,  because  the  remainder-man  had  been  guilty 
of  no  fraud,  upon  which  to  charse  him  with  the  consequences  of  the  con- 
tract. 9»  The  plaintiff  not  entiued  to  compensation  from  A.'s  represent- 
ation for  money  laid  out  by  him  on  the  faith  of  the  allefed  agreement ;  such 
compensation  being  in  the  nature  of  damages,  and  the  fault  Ijring  in  the 
plaintiff's  own  negkgenoe.    Blore  v.  Sutton,  3  Mer.  237* 

7.  An  agie^nent  for  a  lease,  in  which  the  term  is  not  mentioned. 

A.  by  public  advertisement  offers  lands  to  be  let  for  three  lives  or  thirty- 
one  yean ;  and  proposals  having  been  nuuie  by  B.  and  accepted,  an  agree- 
ment is  executed  between  B.  and  the  affent  of  A.,  authorized  to  contract 
for  him,  for  a  lease  of  the  lands,  in  which  agreement  the  term  for  which  the 
lease  is  .to  be  made,  is  not  mentioned.  A.  is  not  bound  to  perform  this 
contract,  there  being  no  evidence  in  writing  of  the  term  to  be  demised. 
Clinan  v.  Cooke,  1  Sch.  ft  Lef.  23. 

8.  An  agreement  for  a  lease^  not  containing  some  of  the  material 

terms. 

Vide  3  Mer.  237* ;  supra  pi.  6. 

9.  A  letter  to  a  solicitor,  with  directions  for  preparing  the  conveyance 
of  a  purchase,  described  generally  as  the  land  bought  of  A.,  not  spe- 
cifying the  terms. 

A  letter  to  a. solicitor,  with  directions  for  preparing  the  conveyance  of  a 
purchase,  described  generally  as  the  land  bov^ht  of  A.,  not  specifying  the 
terms,  is  not  sufideot  evidence  of  a  contract  within  the  statute  of  frauds. 
Therefore  the  convqrance  bein^  subsequent  to  the  will  of  the  purchaser, 
smd  no  previous  contract  according  to  the  statute,  giving  him  an  equitable 
interest,  the  estate  did  not  pass  by  his  will.  Ross  v.  Cunynghame, 
1 1  Ves.  550. 

R  r  2  10.  Auc- 
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10.  Auctioneer's  receipt  for  the  deposit,  not  containing  expressly  or 

by  reference  the  terms. 

Auctioneer's  receipt  for  the  deposit,  not  containing  expressly  or  by  refer- 
ence the  terms,  viz.  the  price,  cannot  have  the  effect  of  an  agreement^ 
binding  the  vendor,  within  the  statute  of  frauds.  Blagden  v.  Bradbear, 
12  Ves.  466. 

VI.  mtitinQti  tialiU  Xjoitftin  tge  jstattitr,  map  be  intialiliateli  bp 

(Kubsieqtient  tbmtg, 

A  written  agreement  essentially  varied  by  parol. 

Plea  of  statute  of  frauds  allowed,  where  a  written  agreement  has  been 
essentially  varied  by  parol.    S  B.  C.  C.  S88. 

VIL  amnuidibiUtp  of  parol  ebitencr^ 

1.  To  supply  blanks  in  an  agreement  for  a  lease,   as  to  its  com- 

mencement. 

Agreement  in  writing  between  landlord  and  tenant,  signed  by  the  land- 
lord, for  a  new  lease  to  be  granted  at  any  time  after  the  completion  of 
repairs  to  be  made  by  the  tenant  with  all  convenient  speed :  but  blanks  were 
len  for  the  day  of  commencement :  the  repairs  being  completed,  the  land- 
lord tendered  a  lease  to  commence  from  that  time ;  and  on  refiisal,  filed  a 
bill :  the  answer  admitted,  that  the  agreement  was  accepted :  but  insisted 
Uiat  the  new  lease  was  not  to  commence  till  the  expiration  of  the  old;  and 
so  it  was  decreed;  parol  evidence  being  refused.  Pym  v.  Blackburn, 
S  Ves.  Si. 

2.  To  show  what  part  of  a  particular,  engrafted  into  a  contract,  was 

read  upon  a  sale  by  auction. 

Though  a  paper,  as  the  particular  u[>on  a  sale  by  auction,  may  by  refer- 
ence, be  engrafted  into  a  contract  within  the  statute  of  fttiuds,  that  will  not 
authorise  the  introduction  of  parol  evidence  to  show  what  jMUt  was  read. 
15  Ves.  522. 


S.  The  evidence  of  an  attesting  witness  impeaching  the  instrument. 
Vide  1  V.  &  B.  202. 

4.  On  the  ground  of  part-performance. 

1.  Parol  evidence  may  be  given  of  the  terms  of  a  contract  for  a  sale; 
when  the  possession  taken  is  only  referrable  to  it;  such  being  part-per- 
formance.   1  Ball  &  Beatty,  282. 

2.  Parol  evidence  is  not  to  be  admitted  on  the  ground  of  part*performance, 
unless  the  agreement  stated  appears  cleariy  to  oe  the  very  same  with  that 
wliid)  was  partly  performed.    2  Sch.  &  Let.  8. 

VIIL  Df  afioilnng  t&e  operatiott  of  tge  {Statute  bp  pattsptc^ 

fbtntanct^ 

1.  Observations  upon  the  doctrine. 

The.  court  has  gone  too  far  in  taking  cases  out  of  the  statute  of  frauds, 
on  the  ground  of  part-performance  of  an  agreement:  the  reUef  ought  to 
have  been  confined  to  compensation.    S  Ves.  712. 

2.  Grounds  of  doctrine. 

The  ground  of  the  doctrine  of  part-performance  is  fraud.  Buckmaster  v. 
Harrop,  7  Ves.  341.  ' 

3.  Part- 
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8.  Part-performance  has  no  influence  at  law. 

Part-performance  does  not  take  a  case  oat  of  the  statate  of  frauds  at  law, 
though  It  does  in  equitj.    O'Herlity  v.  Hedges,  1  Sch.  &  LeC  12S.  ISO. 

4.  General  rule. 

1.  The  same  construction  at  law  and  in  equity,  upon  the  statute  of  frauds ; 
and  part-performance  of  a  parol  agreement,  takes  it  out  of  the  statute* 
\  Yes.  333* 

2.  Parol  agreement  not  enforced  upon  the  ground  of  part->performance, 
when  the  act  is  equivocal,  and  easily  admits  compensation ;  as,  by '  a  tenant 
rebuilding  a  part^  wall.  So,  a  tenant's  possession  and  cultivation  of  the  land 
would  not  sustain  a  parol  agreement  to  purchase.  The  act  must  be  un- 
eouivocal ;  and  such  as  of  itself  to  infer  some  agreement :  the  terms  of 
which  may  then  be  proved  by  parol.     Frame  v.  Dawson,  14  Yes.  386. 

3.  Payment  of  monev,  although  not  merely  by  way  of  earnest,  is  not  a 
part-performance,  to  take  an  agreement,  touching  lands,  out  of  the  statute* 
1  Sch.  &  Lef.  40. 

4*  Nothing  is  part-performance  in  such  case,  that  does  not  put  the  partv 
into  a  situation  that  is  a  fraud  upon  him,  if  the  agreement  is  not  performeo* 
1  Sch.  ft  Lef.  41* 

5.  Payment  of  the  consideration  money. 

1.  Part  payment  of  the  consideration  money,  takes  a  case  out  of  the  sta- 
tute of  frauds.    D.  Bartlett  v.  PickersgiU,  1  Eden,  516*^ 

2.  Though  payment  of  a  substantial  part  of  the  purchase  money  will  take 
an  agreement  as  to  land  out  of  the  statute  of  frauds^  on  the  ground  oi  part- 
performance^  payment  of  a  small  part,  as  five  guineas,  the  purchase  money 
being  100,  will  not  do.  The  plea  of  the  statute  was  allowed,  with  an  in- 
timation from  the  court,  that  under  the  circumstances  of  the  case  the  bill 
would  be  dismissed  with  costs.    Main  v.  Melbourn,  4  Yes.  720. 

6.  Payment  of  the  auction  du^. 

Payment  of  the  auction  duty  is  not  a  part-performance,  taking  an  agree- 
ment out  of  the  statute  of  frauds.  Buckmaster  v.  Harropi  7  Yea»S41.; 
13  Yes.  436. 

7.  Taking  possession,  expenditure,  &c. 

1.  Part-performance  by  taking  possession,  cutting  the  crops,  &c.  Buck- 
master  V.  Harrop,  13  Yes.  456. 

2.  Bill  by  the  tenant  of  a  farm  for  a  specific  performance  of  a  parol  agree* 
ment  for  a  new  lease,  stating  improvements  made  at  a  considerable  expence, 
and  continuance  of  possession  aher  the  expiration  of  the  old  lease,  and  pay- 
ment of  an  increasea  rent  under  Uie  agreement:  plea  of  the  statute  of  frauds 
<7rdered  to  stand  for  an  answer,  with  liberty  to  except.  Wills  v.  Stradling^ 
5  Yes.  378. 

3.  Possession  taken,  referrable  only  to  a  contract  of  sale^  is  part-per- 
formance :  and  parol  evidence  may  be  given  to  the  terms  of  it.  1  Ball  & 
Beatty,  382. 

4.  rarol  agreement,  proved  by  one  witness,  corroborated  by  others,  and 
not  denied  by  the  answer,  enforced  upon  the  grounds  of  part-performance. 
Toole  V.  Medlicott,  1  Ball  Sc  Bcatty,  393. 

5.  Ptarol  evidence  moy  be  received  to  prove  an  agreement,  when  possession 
has  been  delivered  under  it ;  and  when  money  has  been  expended  in  per-' 
manent  improvemenu.     1  Ball  &  Beatty,  401. 

6.  The  delivery  of  possession  and  expenditure  of  money  in  improvements, 
imply  the  existence  of  an  agreement,  and  parol  evidence  may  be  admitted 
to  prove  the  terms  of  it.     1  Ball  &  Beatty,  404. 

7.  An  agreement  in  writing  for  a  lease,  not  signed  by  the  party,^ 
sought  to  Dt  charged,  specifically  executed,  on  the  ground  of  part-per-* 

R  r  3  formaoce, 
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forroance,  viz.  possession  taken  and  rent  paid  acoordnlg  to  the  terms  of  the 
agreement.    Kme  v.  Balfe,  2  B.  &  B.  S43. 

8.  Giving  instructions  and  a  particular  to  prepare  a  coDTeyance. 

Both  parties  givine  instructions  to  an  attorney  to  prepare  a  convei^ce 
of  landi  and  the  venoor  delivering  to  him  a  particular  of  the  estate,  assigned 
by  himself  as  instructions  for  me  deed,  which  was  accordingly  prepared, 
does  not  take  the  case  out  of  the  statute.    Cooke  v.  Tombs,  2  Anst.  420. 

9.  Putting  a  deed  into  the  hands  of  a  solicitor,  to  perform  a  con- 
veyance. 

Putting  a  deed  into  the  hands  of  a  solicitor,  to  perform  a  conveyance  to 
a  8on-in-mw,  not  a  part-performance  to  take  an  agreement  out  of  the  statute. 
Redding  v.  Wilkes,  3  B.  C.  C.  400. 

10.  Acts  done  by  arbitrators  in  executing  their  duty. 

Upon  a  parol  agreement  for  a  compromise  and  a  division  of  the  estate  by 
arbitration,  acts  done  by  the  arbitrators  towards  the  execution  of  their  du^, 
as  surveying,  Ac,  cannot  be  considered  acts  of  partf  erfbrmance  to  sustam 
the  agreement.    6  Ves.  41. 

1 1.  Procuring  a  release  for  value. 

An  agreement  by  parol,  that  upon  plaintiff's  procuring  a  release  of  a  ririit 
from  a  stranger,  defendant  would  convey.  Piamtiff  procures  the  release  l>y 
paying  a  valuable  consideration.  This  is  not  a*part«performanoe,  and  tiie 
statute  of  frauds  may  be  pleaded  to  a  bill  for  specific  peHformance  of  sudi 
an  agreement.    O'Reilly  v.  Thompson,  Cox,  271* 

12.  In  the  case  of  a  verbal  agreement  for  a  settlement  upon  marriage. 

Vide  1  Ves.  199. 

IX.  j£)f  atoiHtitg  tge  otieration  ol  tge  tttanttt  dp  otger  meand. 

1.  By  bonds  of  arbitration. 

Whether  bonds  of  arbitration  are  sufficient  to  take  the  case  of  an  agree- 
ment out  of  the  statute  of  frauds,  quare,    6  Ves.  17* 

2.  In  the  case  where  a  conveyance  is  made  absolute^  the  agreement 

being  subject  to  a  defeasance. 

Relief  against  the  statute  of  frauds  on  the  ground  of  fraud;  as  against  an 
absolute  conveyance  upon  marriage ;  the  agreement  being  subject  to  a  de- 
feasance.    1 1  Ves.  628. 

8.  Admission  of  a  verbal  agreement  by  answer. 
Plea  oC  the  statute  of  frauds  allowed,  the  agreement  not  being  in  writings 
though  a  parol  agreement  was  confessed  by  the  answer.    Whitchurch  v. 
Bevis,  2  B.  C.  C.  559. 

X.  3|n  relation  to  (omca(t0  ttgftttinq  an  inttmt  in  lam* 

1.  A  verbal  variation  of  an  agreement  for  a  lease. 

Plea  of  statute  of  frauds  a  good  defence  to  parol  variation  of  agreement 
for  a  lease :  not  if  it  only  amounts  to  waiver  of  part,  or  to  a  declaration  of 
trust.    Jordan  v.  jSawkins,  1  Ves.  402. 

2.  A  contract  relating  to  a  decree  of  foreclosure. 

Bill  to  carry  into  execution  a  parol  agreement  between  solicitors,  that 
there  should  be  a  decree  of  foreclosure,  that  the  estate  should  be  sdd,  the 
mortgagee  paid  her  principal  money  and  interest,  the  remainder  to  the  mort- 
gagor, dismissed  at  the  rolls,  as  within  the  statute  of  frauds :  on  an  appeal, 

evidence 
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evidence  of  the  agreement  read»  and  the  decree  affirmed.    Cox  v.  Pcele^ 
2B.C.C.  SS4. 

S.  Auctioneer's  agency^  whether  sufficient 

Vide  7  Ves.  541. ;  IS  Yes.  4^66. 

4.  Miscellaneous  cases. 

Plea  of  the  statute  of  frauds  to  a  bill  to  have  the  benefit  of  a  purchase 
made  by  the  defendant,  who  was  employed  for  that  purpose,  but  who  took 
the  conveyance  to  hiniself.    Rastel  v.  Hutchinson,  Dick.  44. 

XI.  Bit  relatton  to  romrd(t0  to  attmMr  for  attotj^r. 

An  undertaking  for  another's  debt  is  within  the  statute. 

1.  Undertaking  for  the  debt  of  another  within  the  statute  of  frauds.  15 
Ves.  1S4. 

2.  EngBffement  to  pay  the  debt  of  another,  requiring  writing  under  the 
statute  of  frauds.    3  Ves.  &  Beam.  1 10. 


FREIGHT. 
S>f  tfft  lim  tot  fttistu 

1.  Where  the  ship  was  sold  between  the  two  voyages. 

2.  Revival  of  on  a  re-capture. 


£)f  tfiit  lim  Cur  fretgj^^ 

1*  Where  the  ship  was  sold  between  the  two  voyages. 

A  ship  sailed  with  ballast  from  London  to  Jamaica,  and  was  sold  during 
her  voyage  there,  and  afterwards  sailed  from  Jamaica  to  London,  with  goods 
shipped  on  a  contract  with  the  owners  of  the  ship  at  the  time  of  the  shipping. 
The  quondam  owners  have  no  lien  on  the  freight  due  in  respect  of  the  voyage 
from  Jamaica.    Ex  parte  Hill,  1  Mad.  61. 

2.  Revival  of  on  a  re-capture. 

Master  being  turned  out  of  possession  upon  the  vessel's  being  captured, 
does  not  deprive  him  of  his  lien  for  the  freight  in  case  of  her  re-capture. 
£x  parte  Cneesman,  2  Eden,  181. 


FRIENDLY  SOCIETY. 
jS>t  t^^  jprrfmttce  w  tj^e  trrtittortf'  of  tj^tir  of&mfi* 

1.  It  extends  only  to  debts  due  from  officers  in  their  official 

character. 

2.  It  extends  only  to  debts  due  from  officers  in  respect  of 

money  obtained  by  virtue  of  their  office. 

3.  Who  are  considered  officers ;  who  not. 

4.  Whether  it  prevails  against  the  crown. 

5.  Vide  in  tit  Bankrupt. 


Rr  4  t>t 
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£Df  tgetr  prefintitce  an  tge  crtDtmtg  af  tj^tr  officers* 

1.  It  extends  only  to  debts  due  from  officers  in  their  official  character. 

The  statute  83  Geo.  S.  c.  54.  giving  preference  to  friendly  sodeUeft, 
having  money  due  to  them  from  their  officers  dying  or  becoming  bankrapt 
or  insolvent^  does  not  extend  to  debts  due  from  them  individually,  and  not 
in  their  official  character.  Ex  parte  the  Amicable  Society  of  Lancaster, 
6  Ves.  98. 

2.  It  extends  only  to  debts  due  from  officers  in  respect  of  money 

oDtained  by  virtue  of  their  office. 

The  preference  eiven  to  friendly  societies  by  the  statute  SS  (xeo.  3. 
c.  54.  s.  10.  over  other  creditors,  is  confined  to  debts  in  respect  of  money 
in  the  hands  o^  their  officers  by  virtue  of  their  offices,  and  independent  of 
contract :  therefore  does  not  extend  to  money,  held  by  the  treasurer  upon 
the  security  of  his  promissory  note,  payable  with  interest  upon  demand. 
Ex  parte  Stamford  Friendly  Society,  15  Ves.  280. 

3.  Who  are  considered  officers ;  who  not. 

1.  A  person,  in  the  habit  of  receiving  the  money  of  a  friendly  society, 
having  no  treasurer  appointed,  upon  notes  carrying  interest,  payable  a  month 
afler  demand,  is  not  an  officer  ot  the  society,  so  as  to  entitle  them  to  a  pre- 
ference under  the  statute  S3  Geo.  3.  c.  54.  s.  10.  Ex  parte  Ashley,  6  Yes. 
441. 

2.  Money  paid  by  order  of  a  friendly  society  from  time  to  time  upon 
notes  carrymg  interest,  there  being  no  treasurer  appointed,  is  not  money  in 
the  hands  of  the  party  by  virtue  of  any  office  witnm  the  act  of  parliament 
S3  Geo.  3.  c.  54.  s.  10.,  entitling  the  sodety  to  a  preference  in  case  of  bank- 
ruptcy.    Ex  parte  Ross,  6  Ves.  802. 

4.  Whetlier  it  prevails  against  the  crown. 

WheUier  the  preference  to  friendly  societies  under  the  statute  S3  Geo.  3. 
would  prevail  against  the  crown,  qtuere,    6  Ves.  99. 


GIFT. 
iS>t  tijZ  cetemattial  mcefi^acp  to  tge  transi&r  of  pro{Kitp. 

1.  The  transfer  of  interest  due  upon  a  mortgage  or  bond  given. 

2.  To  perfect  a  declared  intention  in  a  letter  to  executors. 


£>f  tge  ceremoiual  necf00arp  to  t&e  trattjsftt  of  protiritit^ 

1.  The  transfer  of  interest  due  upon  a  mortgage  or  bond  given. 

] .  Whether  the  interest  in  money,  due  upon  a  mortgage  or  bond,  passes 
by  a  mere  delivery  of  the  security,  as  a  gift  inter  vivotf  quare.  Bryson  y. 
Brownrigff,  9  Ves.  1. 

^  2«  A^ift  of  money,  due  on  a  mortgage  and  a  bond,  by  the  testator  some 
time  berDre  his  death  to  a  daughter,  not  sustained,  upon  the  circumstances ; 
merely  a  change  of  the  securities  from  one  drawer  of  a  bureau  to  another 
by  the  wife  of  the  testator  by  his  direction :  the  fact  and  the  declared  pur- 
pose proved  only  by  the  examination  of  .the  daughter,  claiming  the  benefit, 
and  the  widow,  discharging  herself,  as  executrix,  by  payments  under  the 
gift.    Ibid. 

2.  To 
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2.  To  perfect  a  declared  intention  in  a  letter  to  execotora, 

A  letter  to  executors  exprewine  a  consent  that  a  sum  of  500^.  was  proper 
to  be  given  to  the  daughter  of  the  deceased  husband,  held  not  to  amount 
to  a  gift  of  so  much  in  the  executor's  hands»  the  intention  to  give  not  being 
perfected  and  carried  into  execution.    Cotteen  v.  Missing,  1  Mad.  176* 


GRAFT. 
I.  dDeneral  rulnn. 

The  principle  stated^  upon  which  courts  of  equity  act  in 
considering  renewed  intatests  obtained  by  mprtgagee$, 
trustees,  £c.  Grafts. 

IL  Bin  rrlatiott  to  leattrti. 

1.  A  renewal  obtained  by  the  owner  of  a  charge,  after  an  evic- 

tion for  nonpayment,  held  a  trust  for  the  original  lessee, 
and  a  graft  on  the  former  lease. 

2.  A  lease  obtained  by  a  person  interfering  with  assets,  and 

compelling  a  surrender  by  executors  of  a  leasehold  inte- 
rest beaueathed  to  minors,  a  graft  on  the  former  lease  so 
surrendered. 
S.  A  miscellaneous  case  in  which  a  new  lease  obtained  by  an 
evicted  mortgagee,  could  not,  it  was  held,  be  grafted. 

II L  Vide  in  Hu  ^ortgage^ 


I.  <Zt\\zic9\  rule0» 

The  principle  stated,  upon  which  courts  of  equity  act  in  considering 
renewed  interests  obtained  by  mortgagees,  trustees,  &c.  Grafts. 

The  principle  on  which  courts  of  equity  act  in  considering  renewed  inte- 
rests obtainea  by  mortgagees,  trustees,  &c.  Grafts  are :  that  the  advantage 
was  procured  by  being  in  possession ;  or  when  out  of  it,  by  a  contrivance 
to  oust  the  lessee  of  £e  benefit  of  the  renewal.    1  Ball  &  Beatty,  46. 

II.  3|it  relation  to  leaden* 

1.  A  renewal  obtained  by  the  owner  of  a  charge  after  an  eviction  for 
nonpayment^  held  a  trust  for  the  original  lessee,  and  a  graft  on  the 
former  lease. 

A  renewal  obtained  by  a  party  having  a  rent-char^  on  a  leasehold  interest, 
evicted  for  nonpayment  of  rent,  a  trust  for  the  oneinal  lessee,  and  a  gMt 
on  the  former  lease.    Fitzgerald  v.  Rainsford,  1  Ball  &  Beatty,  57. 

2.  A  lease  obtained  by  a  person  interfering  with  assets,  and  compelling 
a  surrender  by  executors  of  a  leasehold  interest  bequeathed  to  minors, 
a  graft  on  tlie  former  lease  so  surrendered. 

A  lease  obtained  by  a  person  interfering  with  assets,  and  compelling  a 
surrender  by  executors  of  a  leasehold  interest  bequeathed  to  minors,  a  graft 
on  the  former  lease  so  surrendered.  Mulvany  v.  Dillon,  1  Ball  8c  Beatty,  40. 

3.  A  miscellaneous  case  in  which  a  new  lease  obtained  by  an  evicted 
mortgagee,  could  not,  it  was  held,  be  grafted. 

A  mortgage  of  a  leasehold  interest,  evicted  for  nonpayment  of  taking  a 

'  "'  '  new 
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new  lease  after  the  expiFation  of  the  six  and  nine  monthsi  allowed  for  re- 
demption under  the  8th  Geo.  L,  but  in  purfuance  of  a  contract  entered  into, 
in  the  interval  between  the  six  and  nine  months,  provided  the  parties  inte- 
rested did  not  redeem.  This  is  not  a  graft  upon  the  former  lease,  nor  a  trust 
for  the  original  lessee ;  the  mortgagee  not  bemg  in  possession,  nor  procuring 
the  lease  behind  the  back  of  the  lessee.  Ne&itt  v.  Fredenntck,  1  Ball  & 
Beatty,  29. 

GRANT. 
L  ^ualittttf  eflijttitttal  to  t&e  Halibitp  of  grattni. 

A  person  f »  esse  o^iable  of  taking. 

II.  £)f  ejrctiittoitti  in  sraitt04 

An  exception  of  the  subject  is  void. 

IIL  ;Df  f^  nufiitutiiott  of  gtattttF^ 

1.  General  rules. 

2.  Of  a  grant  to  Exeter  college. 

IVr  j3)f  tj^  ttgfttti  of  a  Braittte. 

Where  money  is  given  to  be  laid  out  in  land,  or  land  is  to 
be  sold»  ind  the  produce  given. 


1.  flittalitmn  tfigmtUd  to  tint  naiaritp  of  gratttn. 

A  person  in  esse  capable  of  taking. 

In  all  cases  of  grants  of  estates  in  lands,  there  must  be  a  person  in  esse  to 
take,  when  the  estate  vests  by  the  ^rant.  1  Ball  A  Beatty,  458.  The  same 
principle  applies  to  the  case  of  a  will.    Ibid. 

n.  S>f  tfttfttoti^  in  granttTf 

An  exception  of  the  subject  is  void. 
An  exception  of  the  thing  that  is  the  subject  of  the  gift.  Is  void.    3  Ves. 
825. 

III.  M  tfie  toiuttrttttioti  of  grdtitti« 

1.  General  rules. 

1.  Grant  to  be  taken  as  stronely  in  favour  of  the  objects  and  against  the 
grantor,  as  fair  inference  can  allow.    3  Ves.  48. 

2  Terms,  repugnant  to  the  interest,  to  be  rejected.    14  Ves.  413. 

9.  Although  the  general  words  in  a  deed,  taken  by  themselves  would  be 
sufficient  to  pass  the  whole  interest  which  the  party  has  to  convey,  yet  where 
it  is  dear  that  those  words  were  used  and  understood  by  all  the  parties  to  the 
deed,  only  in  subservience  to  a  particular  purpose,  thev  will  not  be  held  to 
have  an  effect  beyond  the  particular  purpose  so  intendea.  Cholmondeley  v. 
Clmton,  2  Mer.  359. 

2.  Of  a  grant  to  Exeter  College. 

Grant  to  trustees  and  their  heirs,  of  lands  in  Surry  and  Hertford,  in  trust, 
out  of  the  rents  and  profits,  to  raise  and  pay  certain  annual  sums  for  the  be- 
n^t  of  the  rector  and  scholars  of  Exeter  College,  and  as  to  the  residue, 
after  taxes,  charges  of  repairs,  &c.  deducted,  to  be  yearly  paid  to  and  among 
the  vicars  for  the  time  being,  of  four  several  parishes,  for  the  augmentation 
of  their  respective  livings ;  they  the  said  vicars  to  collect  the  rents,  and  ac« 

count 
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count  with  the  trustees,  to  view  the  estates  and  take  care  that  tlie  same  be 
kept  in  good  repair  by  the  tenants ;  with  a  declaration  that  it  should  not  be 
lawful  for  the  trustees,  during  forty  years,  to  cut  timber,  except  such  as 
should  be  wanted  for  the  necessary  repairs  of  mills,  &c.|  and  otner  appur- 
tenances belonging  to  the  estates;  ana  except  such  young  slabs  and  tillers 
in  the  woods  in  Hertford,  as  should  be  necessary  for  selling  the  underwood ; 
and  after  the  expiration  of  the  forty  years,  then  that  the  trustees  should 
have  power  to  cut  as  they  should  think  fit,  and  pay  the  produce  to  the  said 
rector,  &c  of  Exeter  College,  as  a  fund  for  the  augmentation  of  the  library. 
Held,  that  by  the  construction  of  the  deed,  the  estates  were  given  as  one 
fund  for  the  benefit  pf  two  distinct  institutions  —  the  whole  to  be  managed 
for  the  benefit  of  both,  in  a  due  course  of  provident  ownership ;  that  the 
trustees  were  not  restrained,  after  the  expiration  of  the  forty  years,  from 
cutting  for  die  purposes  of  repairs ;  nor  m>m  cutting  timber  on  one  part  of 
the  estates  for  repairs  on  anotner  part ;  nor  from  selling  timber  when  cut, 
and  applying  the  produce  in  necessary  repairs,  so  long  only  as  they  cut  no  more 
timber  on  uie  wnole  property  than  the  repairs  on  the  whole  property  re* 
quired ;  and  that  the  power  of  cutting  young  slabs  and  tillers  sull  continued^ 
with  the  qualification  annexed  to  it.  Attorney-general  v.  Geary,  S  Mer.  51S. 

IV.  £)f  i$e  ngj^m  of  0  grantee^ 

Where  money  is  given  to  be  laid  out  in  land,  or  land  is  to  be  sold  and 

the  produce  given. 

Monev  given  to  be  laid  out  In  land  to  be  conveyed,  or  land  to  be  sold  and 
the  proffuce  paid,  to  A. ;  though  in  the  one  case  the  money  is  not  given  to 
him,  and  in  the  other  no  interest  expressly  in  the  land,  he  is  in  equity  the 
owner ;  and  may  elect  to  have  the  money,  or  the  land  conveyed,  as  he  shall 
direct.    17  Ves.  jun.  ICH. 


GUARANTEE. 


I.  Cott0ttu(noit  of  a  contract  of  intiemmtp^ 

1.  General  rule. 

2.  Of  construing  a  joint  covenant  of  indemnity,  several  as  welL 
8.  Its  operation  as  a  continuing  security  to  anrm  after  a  diange 

of  members. 

IL  effect  of  a  totttratt  of  titdtmttitp. 

1.  An  indemnity  of  lands  settled  on  B.  against  certain  debts. 

2.  An  indemnity  agauist  the  consequences  of  a  contempt 

IIL  £)f  {iteltmtnanesi  to  etiforcing  a  contract  of  tnltemnitp. 

Where  the  loss  arose  out  of  an  embargo,  and  the  govern- 
ment imposing  it  had  undertaken  to  indemnify. 

IV.  mhM  act0  dgall  operate  to  HijscBarge  a  jsnretp^ 

Forbearance  of  the  principal  by  the  creditor. 

V.  sasfie^r  a  mt(tre|iretientatiou  10  eqiutfealent  to  a  contract  of 

intientnttp^ 

A  misrepresentation  under  ignorance  and  without  fraud. 


I.  Csitr 


620  GUARANTEE.  [Chanckky 

I.  Con0trttrtioti  of  a  contract  of  titt»emnftp. 

1.  General  rule. 
When  the  obligation  exists  only  by  virtue  of  the  covenant,  its  extent  w 
to  be  measured  only  by  the  words  of  the  covenant.     Sectu  where  the  obli- 
gation is  independent  of  the  particular  contract,  as  in  the  cases  of  partner- 
ship debtSy  bonds,  &c.    Sumner  v.  Powell,  2  Men  30. 

2.  Of  construing  a  joint  covenant  of  indemnity,  several  as  well. 

Joint  covenant  of  indemnity  not  extended  in  equity  beyond  its  legal  ope- 
raUon,  there  being  no  ground  on  which  to  infer  mistake  in  the  nature  of  the 
instrument,  and  no  previous  equity  entitling  the  covenantee  to  a  several  in- 
demnity from  each  of  the  covenantors.    Ibid 

d.  Its  operation  as  a  continuing  security  to  a  firm  after  a  change  of 

members. 

A  security  to  a  firm  continued  after  an  alteration  in  the  members  of  it, 
upon  the  construction  of  a  letter  raising  an  agreement  to  that  effect.  Ex 
parte  Marsh  and  othersi  2  Rosct  239. 

II.  QDflTect  of  a  contract  of  intemtutp^ 

1.  An  indemnity  of  lands  settled  on  B.  agunst  certain  debts. 

A.  covenants  to  indemnify  lands  settled  on  B.  from  certain  debts,  the 
interest  of  which  B.  is  afterwards  obliged  to  pay :  B.  is  entitled  under  the 
covenant  to  come  against  the  estate  of  A.  for  the  sums  so  paid  for  interestp 
with  Interest  thereon.    Executors  of  Fergus  v.  Gore,  1  Sch.  &  LeL  107. 

2.  An  indemnity  against  the  consequences  of  a  contempt. 

An  indemnity  given  against  the  consequences  of  a  contempt,  involves 
the  party  giving  it.     Ex  parte  Dixon,  8  Ves.  104*. 

IIL  £)f  preUminaritiQi  to  enfotctng  a  contract  of  ittHemmtp^ 

Where  the  loss  arose  out  of  an  embargo^  and  the  government  im- 
posing it  had  undertaken  to  indemnify. 

The  plaintifl^  a  British  subject,  was  guarantee  to  the  owner  of  an  American 
ship,  for  a  merchant  who  freighted  her  to  Bourdeaux.  She  was  detained  there 
by  an  embargo,  and  dismissed  bv  the  freighter;  the  French  government  having 
declared  themselves  bound  to  indemnify  all  neutral  owners  for  the  effects  of 
the  embargo,  and  the  plaintiff  not  being  able  to  take  advantage  of  that  order, 
the  defen£mt  must  endeavour  to  get  an  indemnity  in  France,  before  be  can 
sue  the  plaintifis.    Cottin  v.  filane,  2  Anst.  544. 

IV.  Mtat  act0  jsjgall  operate  to  tiitfc&arge  a  0timp« 

Forbearance  of  the  principal  by  the  creditor. 

1.  Where  principal  and  surety  are  bound  in  a  bond,  if  the  creditor  gives 
the  principal  further  time  for  payment,  he  releases  Uie  surety.  Nisbet  v. 
Smith,  2  B.  C.  C.  579. 

2.  A.  guarantees  the  payment  of  any  goods  to  be  supplied  by  B.  to  C. 
between  me  2d  April  1814  and  the  2d  April  1815.  Although  no  period  of 
credit  was  specified,  this  could  not  be  taken  as  a  guarantee  for  an  unlimited 
period,  but  to  be  restrained  by  the  usual  course  of  trade.  And  C.  having 
accepted  bills  for  the  amount  of  the  goods  delivered,  which  B.  permits  him 
to  renew  when  payable  without  any  communication  to  A.  on  the  sulrject  of 
such  renewal.  Held,  that  A.  was  discharged  from  his  guarantee,  by  virtue 
of  the  rule,  that  a  creditor  giving  further  time  to  the  principal  debtor,  witfa- 

18  out 
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out  the  consept.  pf  the  stvetj,  releases  the  surety.  Aod  that»  although  it 
was  proved  that  the  renewal  was  given  only  in  consequence  of  C.'s  inability 
to  pay»  and  that  no  injury  could  accrue  to  A. ;  the  surety  being  himself  the 
fit  judge  of  what  is  or  is  not  for  his  own  benefit.  Sarouell  v.  Howanh, 
3  Mer.  272. 

V.  mffttffct  a  mitirepitflinitanott  10  tquibaltnt  to  a  (oittracr  of 

tnHemttttp^ 

A  mbrepresentation  under  ignorance  and  without  fraud. 

On  a  treaty  of  marriage  the  husband  applied  to  the  brother  of  the  wife  to 
know  the  amount  of  her  fortune,  and  the  manner  in  which  it  was  secured. 
The  brother  represented  it  fairly,  as  he  then  conceived  it,  and  as  being 
charged  on  a  real  estote  under  the  father's  will ;  and  added,,  that  the  hus- 
banoT need  not  examine  the  will  or  the  family  deeds,  the  fact  being  certainly 
as  he  represented*  A  recital  to  the  same  effect  was  made  also  in  the  settle- 
ment to  which  the  brother  was  a  party.  It  afterwards  turned  out  that  the 
father  had  no  power  to  charge  the  estate  by  his  will;  but  this  fact  was  un- 
known to  all  the  family  at  the  time  of  the  marriage.  The  representation  of 
the  brother,  under  these  circumstances,  will  not  bind  him  to  make  it  good. 
Merewether  ▼.  8haw,  2  Cox,  124. 


GUARDIAN. 

I.  m^n  ate  eligible  00  gudr&mn0« 

1.  A  dissenter. 

2.  A  mother  married  again,  though  with  phildren  by  second 

marriage. 

II.  analogp   ac  triS&xmtt  bettoeen  ege  fseteral  ela00esr  af 

guatUatt0. 

Statute  guardians  are  the  same  as  guardians  in  socage. 

III.  3[tt  telatioit  to  tj^  aypoittfinette  of  a  gnatliiait  bp  toilL 

1.  By  a  will  not  executed  pursuant  to  the  statute. 

2.  Appointment  by  an  unattested  will^  made  good  by  an  attested 

codicil. 

3.  Whether  a  subsequent  appointment  not  duly  executed,  re- 

vokes an  antecedent  one. 

4.  Constmction,  with  reference  to  its  extent 

5.  Where  the  diild  is  illegitimate. 

IV.  3ltt  relation  to  tge  atqmintmem  of  a  gtiarHian  bp  tj^  tourt, 

tge  tentamemarp  guaroiatt  bediniitg  tao  att« 

May  be  upon  petition,  without  bill. 

V.  3n  ertattoti  to  tfft  anmtttmeitt  of  a  gttarbtait  bp  tge  cotnt ; 

tj^  teKtamentavp  guarbtatt,  labtttg  atteb>  mitntm^ 
butting  titmlt 

The  course  must  be  by  bill. 

VI.  Jtt 
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VL  Jftt  relaeioti  to  tge  ii|i{iDtiiiitinu  of  a  guarlrian  bp  tiie  iomty 
tfft  toil!,  dptimttnng  a  guar&tatt,  not  j^aoittg  torn 
tiulp  ejrecuteO* 

A  case  in  which  such  appointment  was  made. 

VII.  3[n  celatton  to  tffc  anpotittmnit  of  a  guarbian  bp  tgr  court, 

no  te0tamentarp  guarUan  5ai)utg  been  nanteb^ 

1.  Cases  in  which  it  was  made,  there  being  no  cause  in  court. 

2.  A  case  in  which  it  was  refused,  there  bemg  no  cause  in  court. 

VIII.  3[n  telatton  to  tge  aiipointment  of  a  guarbian  ab  Ittem^ 

1.  A  guardian  was  appointed  to  plaintiff  on  filing;  the  bill. 

2.  In  this  case  the  fi^er  was  assigned. 

S.  A  guardian  will  be  charged  upon  his  not  proceeding  with  the 
cause. 

4.  After  answer,  plaintiff's  guardian  will  not  be  removed,  on 

the  ground  of  insolvency. 

5.  In  the  case  of  contempt  for  want  of  an  answer. 

6.  Guardian  appointed  to  put  in  in&nt's  answer,  and  his  presence 

dispensed  with  from  illness. 

7.  Commission  to  assign  a  guardian,  on  affidavit  of  danger  a£ 

bringing  in&nt  into  court 

8.  A  commission  must  go  where  the  infimt  is  abroad. 

9.  Guardian  assigned  for  an  infant  abroad  to  answer. 

10.  Guardian  appointed  to  put  in  infimt's  examination. 

1 1.  In  the  case  of  a  guardian  dying  after  hearing  a  decree. 

12.  In  the  case  of  an  arrest  for  necessaries. 

IX.  3|n  relatton  to  tge  aptmintment  of  a  guarbian  bp  tfie  tourt 

upon  otj^  otta0ton0^ 

Guardian  appointed,  on  petition,  to  an  orphan  infimt,  without 
property,  to  consent  to  her  marriage. 

X.  j^f  tfie  form  of  a  petition  to  a00tgn  a  guarbian. 

Unless  it  be  to  carry  on  a  suit,  or  protect  an  interest,  it  must 
be  pursuant  to  the  statute. 

XI.  iSPf  a  re^^mte  to  tj^  master  on  tge  apfiointment  of  a 

.  guarbtan  bp  tfiie  coutt^ 

1.  Itwillbedispensedwithonlywheretbepraperty  is  verysmalL 

2.  In  the  case  of  a  will  naming  a  guardian  to  an  illegitimate 

child. 

XII.  3[tt  relation  to  tge  mobe  of  cgangtng  a  guarbian. 

The  course  is  by  petition. 

XIII.  i^f  tj^  buties  of  a  guarbian. 

To  account,  when  called  upon  by  petition  or  motion. 

XIV.  jgDf  tfft  autgoritp  of  a  guarbian. 

The  act  of  a  guardian,  thousfa  without  authority,  yet,  if  bene- 
ficial to  ue  infim^  will  be  protected. 

XV.  M 


Appendix.]     In  relation  to  the  appointment  of  a  guardian^  S^c.        625 

XV.  £)f  t\ft  lrf0abtltm0  of  a  guariiiaii* 

1*  Cannot  accept  a  grant  fboni  his  ward. 

2.  Transactions  beneficial  to  the  suardian,  growing  out  of  the 

relation,  will  be  set  aside,  tnough  the  relation  bad  then 
ceased. 

3.  Cannot  accept  a  ^ft  from  his  late  ward,  just  on  his  coming 

of  age. 

4.  Vide  in  tit.  Infant. 

XVL  jfl>f  a  guattitan'0  riggt  to  |^t0  itm»  atiti  c0argr0« 

Disbursements  ibr  maintenance  beyond  the  sum  jaUowed. 

X VIL  SDeboIiitioii  of  tBe  office,  on  attaititec  of  tge  guartiian^ 

It  devolves  on  the  great  seal. 

X VIII.  j^f  tge  (omrol  ejrercijirti  bp  tBr  court  of  cgancerp  oder 
guatliianti* 

1 .  It  will  control  even  natural  cuardians. 

2.  Infants  were  taken  firom  theur  father. 

3.  In&nts  were  taken  firom  their  father,  being  insolvent. 

4.  Infimts  were  taken  firom  their  mother. 

5.  A  guardian  will  be  changed  upon  his  not  proceeding  with 

£e  cause. 


6«  A  testamentary  guardian  wiU  be  removed,  i^n  proper 
mrounds. 

7.  Iimmts  were  taken  from  their  testamentary  guardians. 

8.  Infimts  were  taken  from  their  testamentary  guardian,  being 

bankrupt. 

9.  Vide  in  tit  Infant. 


I.  MBo  are  eligible  a0  guarbianti* 

1.  A  dissenter. 

A  person  is  not  incapacitated  to  act  as  guardian  by  being  a  dissenter. 
1  BaO  &  Beatty,  62. 

2.  A  modier  married  again,  though  with  children  by  a  second  marriage. 

A  mother  having  children  bv  a  second  marriage,  is  not  thereby  rendered 
incompetent  to  be  guardian  of  her  children  by  the  first  marriage.   Ibid.  61. 

IL  ilnafogp  ot  biSerence  betlwett  tSe  gebetal  t\z»m  of 

guarbiantt^ 

Statute  guardians  are  the  same  as  guardians  in  socage. 

Statute  guardians  are  the  same  as  guardians  in  socage ;  and  if  a  guardian 
be  attainted,  the  guardianship  devolves  on  the  great  seal.  Duke  of  Beaufort 
V.  Bertie,  Dick.  791. 

III.  3|tt  relation  to  tge  aiipoiittment  of  a  guatbiati  bp  toilf. 

1.  By  a  will  not  executed  pursuant  to  the  statute. 

Guardian  having  been  appointed  by  a  will  not  executed  according  to  the 
statute,  the  ^vpointment  aeclared  to  be  ineffectual.  £dr  parte  Jordan, 
.Dick.  294. 

2.  Ap- 
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2.  Appointment  by  an  unattested  will,   made  good  by  an  attested 

codicil. 

Appointment  of  guardian  by  an  unattested  will,  made  good  by  a  codicil^ 
with  three  witnessesi  on  the  same  paper,  referring  to  the  will,  as  annexed, 
making  some  alterations  as  to  legacies,  and  confirmmg  it  in  all  other  respects ; 
as  the  case  of  a  devise  of  land.    De  Bathe  v.  Lord  FingaJ,  16  Ves.  167. 

3.  Whether  a  subsequent  appointment  not  duly  executed,  revokes  an 

antecedent  one. 

Testamentary  appointment  of  guardian  not  revoked  by  a  subsequent  tes- 
tamentary appointment,  not  executed  according  to  the.  statute,  and  not 
directly  importing  revocation.    Ex  parte  the  Earl  of  Ilchester,  7  Ves.  348. 

4.  Construction,  with  reference  to  its  extent 

The  testator,  married,  but  not  tlien  having  children,  gave  the  guardianship 
of  all  his  daughters  bom  or  to  be  born  to  his  wife,  and  of  all  his  sons  here- 
after to  be  born  to  his  wife  and  his  brother  or  the  survivor.  The  guardian- 
ship extends  to  all  the  children  by  that  or  a  future  marriage*  Ex  parte  the 
Earl  of  Ilchester.    Ibid. 

5.  Where  the  child  is  illegitimate. 

If  a  father  by  will,  appoints  guardians  to  his  natural  child,  the  court  will 
appoint  Uiem  guardians,  without  a  reference  to  the  master.  Ward  v.  St. 
Paul,2B.C.C.  583. 

IV.  Jtt  tddtimt  to  tj^  aiipDUiciiitiu:  of  a  gitiKlkteti  bp  tfjt  toitrt, 

^  mtmrnuBxp  guarHiait  HedtttiiiB  to  art^ 

May  be  upon  petition,  without  bill. 

The  surviving  testamentary  guardian  declining  to  act,  reference  to  the 
master  on  petition,  to  approve  of  a  proper  person  for  guardian,  without  a 
bill.    Ex  parte  Champney,  Dick.  350. 

V.  3|n  telattoit  to  tfft  apiioimtmttt  of  a  guarMan  bp  tge  totnt ; 
tge  tttit&mtmsitp  gnattitait,  j^abtng  atteti,  miistotamcttng 
Unmlt 

The  course  must  be  by  biU. 

Where  a  testamentary  guardian  has  not  acted,  the  mode  of  proceeding  in 
order  to  have  a  guardian  appointed  is,  by  petition ;  it  is  not  necessary  to  file 
a  bill.  Seats f  if  after  acting  he  baa  misconducted  himself.  O'Keefe  v.  Casey, 
1  Sch.  &  Lef.  106. 

VI.  3it  relation  to  tj^  appottttimnt  of  a  gnarHiati  tap  tge  totitt, 
tj^  totll,  appoiming  a  guarbtatt,  not  inbim  tamt  Oulp 
(jretutfUf 

A  case  in  which  such  appointment  was  made. 

A  father  having  by  a  will,  not  properly  executed,  appointed  guardians  of 
his  infant  children,  reference  to  the  master  to  approve  (^  a  proper  person  for 
that  purpose.    May  v.  May,  Dick.  527* 

VII.  3|n  relation  to  tge  appointment  of  a  guardian  tap  tfft  tourt, 

no  te0tamentarp  guarlrian  j^aoing  been  namebf 

1.  Cases  in  which  it  was  made,  there  being  no  cause  in  court. 

1.  Reference  to  the  master  to  inquire  whether  the  plaintiff's  late  father 

had 
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had  appointed  a  guardian  fqr  tlie  plaintiff;  and  if  not,  that  the  master  should 
approve  of  a  proper  person  to  be  appointed  guardian  of  the  plaintiff,  an  in- 
fant.   Bettesworth  v.  Bettesworth,  Dick.  729. 

2.  /Application  to  approve  of  a  person  to  be  appointed  guardian  of  an 
infant,  and  for  his  maintenance,  there  being  no  cause  in  court.  Ex  parte 
Salter,  Dick.  769.;  3  B.C.  C.  50(K 

5.  Order  for  the  appointment  of  a  person  to  apt  as  guardian,  (the  father 
being  living),  and  for  a  reference  as  to  maintenance,  but  npt  for  a  receiver, 
upon  a  petition,  without  ^y  suit  ipstituted,  Ex  parte  Mountfort,  15  Ves.  445. 

9.  A  case  in  which  it  was  refused,  there  being  no  cause  in  court 

Estate  vested  in  trustees  by  will,  to  raise  portions  and  maintenance  for 
younger  children,  but  no  guardian  appointed.  Application  to  the  court  to 
appoint  guardians  and  to  settle  maintenance,  and' to  have  the  costs  of  the 
.Application.  No  cause  beiu^  in  court,  lord  chancellor  refused  it,  aft^r  its 
standing  over  for  consideration.    Ex  parte  Proctors,  Dick.  QS4t 

VIIL  3n  relamit  to  tj^e  appotntment  of  a  0Ha.rDiait  ab  Itttntf 

1.  A  guardian  was  appointed  to  plaintiff  on  filing  the  bill. 

The  court,  after  doubting,  granted  an  order  to  appoint  a  guardian  of  the 

?laiptiff,  the  infai^t,  on  filing  the  bill,  and  before  the  defendant  had  appeared. 
^en<}leton  v»  Mackrpry,  Dick.  736. 

2.  In  this  case  the  father  was  assigned. 

Defendant  residing  abroad,  his  father*  not  interested  in  the  suit,  assigned 
his  guardian,  for  the  purpose  of  putting  in  his  answer  on  motion.  Jongsroa 
V.  Pfiel,  9  Ves.  357. 

3.  A  guardian  will  be  charged  upon  his  not  proceeding  with  the  cause. 

The  court  will  charge  a  next  friend  upon  his  not  proceeding  with  a  cause. 
Solicitor  is  not  to  attach  without  orders  from  his  client.  But  where  the 
client  is  next  friend  of  an  infant,  and  moves  to  discharge  the  attachment  on 
that  ground,  although  otherwise  regularly  issued*  it  se^ms  that  the  court 
will  refer  it  to  the  master  to  see  whether  it  is  for  the  inferest  of  the  infan^ 
that  the  next  friend  should  be  continued.    Ward  v.  Ward,  3  Mer.  706. 

4.  After  answer,  plaintiff's  guardian  will. not  be  removpdi  op  tlie 

ground  of  insolvency. 

After  answer,  plaintiff  not  compelled  to  change  the  ne^t  friend^  on  afH" 
davit  that  she  was  worth  nothing,  and  not  found  till  afier  answer,  contra- 
dicted by  her  swearing  to  44/.  aryear.  Defendant  plight  not  to  have  an- 
swered ;  but  should  have  said  he  could  not  find  her»     Anon,  i  Ves.  490. 

5.  In  the  case  of  contempt  for  want  of  an  answer. 

Infant's  being  in  contempt  for  want  of  an  answer,  brought  into,  court  to 
have  a  guardian  assigned ;  their  father  assigned.  Smith  y.  Edward^on, 
Dick.  234. 

6.  Guardian  appointed  to  put  in  infant's  answer,  and  his  presence 

dispensed  with  from  illness. 

Guardian  appointed  of  an  infant  to  put  in  his  answer,  and  hi^  presence 
in  court  dispensed  with,  on  an  affidavit  of  his  inability  to  attend  from  illness. 
Hill  V.  Smitii,  1  Mad.  290. 

7.  Commission  to  assign  a  guardian,  on  affidavit  of  danger  of  bHnging 

infant  into  court. 

Commission  to  assign  a  guardian,  on  affidavit  of  the  danger  of  bringing 
infant  into  court.  Duke  of  Marlborough  v.  Duchess  of  IVf^rlbprougli, 
Dick.  74. 

Vol.  VIII.  .  S  s  8.  A 
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8.  A  commission  must  go^  where  the  infimt  is  abroad. 

An  iDfaiit  defendant,  abroad,  cannot  have  a  guardian  asaigned,  to  put  in 
his  answer,  on  motion :  but  a  commission  must  go.  Tappen  t.  Normaa» 
1 1  Ves.  563. 

9.  Guardian  assigned  for  an  infant  abroad  to  answer. 

Guardian  assigned  for  an  infant  abroad  to  answer.  Lord  Howard  r.  Lord 
Abergavenny,  Dick.  31. 

10.  Guardian  appointed  to  put  in  infiint's  examination. 

Guardian  appointed  for  a  defendant  to  put  in  his  examinatioa.  Attorney- 
general  V.  Waddington,  1  Mad.  321. 

1 1.  In  the  case  of  a  guardian  dying  after  hearing  a  decree. 

After  cause  heard  and  decree  made,  theprochein  amy  died :  new  proetein 
amy  ordered.    Lancaster  v.  Thornton,  Dick.  346. 

12.  In  the  case  of  an  arrest  for  necessaries. 

Infant  being  arrested  for  necessariek,  a  habeas  corpus  granted  to  bring 
him  into  court,  to  have  a  guardian  assigned.    Home  v.  Lanoy,  Dicker  170. 

IX.  3|tt  rrlatidit  to  tge  apitointmeitt  of  a  guaiHtaii  bp  tj^ 

court  upon  otger  oced0ioft0f 

Guardian  appointed,  upon  petition,  to  an  orphan  in&nt,  without  pro- 
perty, to  consent  to  her  marriage. 

Guardian  appointed  on  petition  to  an  orphan  infant,  without  property,  to 
consent  to  her  marriage.     In  re  Woolscombe,  1  Mad.  213. 

0 

X.  iiDf  t\)t  form  of  a  i^ttitmi  to  0001911  a  0uarMan» 

Unless  it  be  to  carry  on  a  suit,  or  protect  an  interest,  it  must  be  pur- 
suant to  the  statute. 

A  petition  to  assign  a  guardian  (unless  to  carry  on  a  suit,  or  protect  an 
interest)  must  be  pursuant  to  the  statute.   Ex  parte  Beecher,  1  B.  C.  C.  556. 

XL  £)f  n  xthttmt  to  tge  mdjarter  on  tfft  appottttmnit  of  a 

guarbian  bp  tge  courts 

1.  It  will  be  dispensed  with  only  where  the  property  is  very  small. 

Order,  appointing  a  guardian  wUh  a  reference,  only  where  the  property  Is 
exclusively  small.  Refused  where  it  amounted  to  150(V.  Ex  parte 
Wheeler,  16  Ves.  266. 

2.  In  the  case  of  a  will  naming  a  guardian  to  an  illegitimate  child. 

In  the  case  of  a  natural  child,  the  court  will  appoint  the  persons  named 
in  the  father*s  will  to  be  guardians,  without  any  reference  to  the  master. 
Peckham  ▼•  Peckham,  2  Cox.  46. 

'  XII.  3|n  relation  to  tge  motie  of  cj^attgttig  a  guariitam 

The  course  is  by  petition. 

The  proper  application  to  change  a  guardian  is  by  petition.  Ex  porfe 
the  Earl  of  Ilchester,  7  Ves.  3i8. 

XIII«  j^f  tge  tiutJQt  of  a  guMtrimu 

To  account,  when  called  upon  by  petition  or  motion. 

GuardiaM  are  obliged  to  account^  on  application  by  petitiooi  or  notioa, 

being 
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bein^  bound  by  rocognizaace  to  account  regularly,  or  wheo  called  on,  being 
considered  as  officers  of  the  court.    1  Ball  &  Beatty,  74** 

XIV.  j^f  t|^  ourgotitp  of  a  guarniatu 

The  act  of  a  guardian,  though  without  authority,  yet  if  beneficial  to 

the  infant,  Vill  be  protected. 

Act  of  guardian,  without  authority,  if  beneficial  to  the  in&nt,  protected, 
18Ves.jun.273. 

XV.  £)f  tj^  Hitiabtltttesf  af  a  ouarMmt. 

1.  Cannot  accept  a  grant  from  his  ward. 

I.  Conveyance  by  a  ward  to  her  guardian,  under  the  circuntstaaces,  set 
iiide  iqKn  me  grounds  of  public  justice  after  a  great  lapse  of  time,  ibioh 
y.  Hatch,  9  Ves.  292.  ' 

^  2.  Difficulty  in  sustaining  a  transaction  of  bounty  in  the  cases  of  guardian 
and  ward,  attorney  and  client,  trustee  and  cestui  yue  trust.    9  Ves.  296. 

€.  Transactions  beneficial  to  the  guardian,  grooving  out  of  the  rela- 
tion,  will  be  set  aside,  though  the  relation  had  then  ceased. 

Transaction,  appearing  to  have  srown  out  of  the  influence  from  the  rela- 
tion of  guardian  and  ward,  set  aside ;  though  all  accounts  had  been  settled 
and  Uie  relation  had  ceased*    13  Ves.  1S8. 

S.  Cannot  accepib  a  ffA  from  his  late  ward,  just  on  his  coming  of  age. 

Relief  against  a  deed  of  ^ft  by  a  ward  just  of  age,  to  his  guardian. 
J3Ves.52, 

XVl.  M  a  guartiian'ji  rigfit  to  ti»  ttat^  and  tgargnt^ 

Disbur^ments  for  maintenance  beyond  the  sum  allowed. 

If  a  guardian  expends  more  in  the  maintenance  of  an  infant  than  the  suni 
allowed^  the  court  will  not  make  lu^  reference  as  to  such  extra  expenditure, 
unless  a  special  case  is  made  for  that  purpose.  Bainsford  y«  Freenum, 
1  Cox,  417. 

XVII.  j^fioltttionoftfieofficet  an  attattitiei:  of  tge  guartitam 

It  devolves  on  the  grjeat  seal. 

Jurisdiction  of  the  court  of  chancery,  representing  the  king,  as  parens 
pairugf  to  control  the  right  of  a  father  to  the  possession  of  his  child  under 
chroumstances.  Order,*  restraining  him  from  removing  the  child,  or  doing 
imy  act  towards,  or  for  the  purpose  of,  rempving  it,  out  of  the  jurisdiction. 
The  court  would  not  give  the  possession  to  the  mother,  having  withdrawn 
from  her  husband.    De  Manneyille  v.  De  Maoneville,  10  Ves.  52. 

XVIIL  S>ftfft  (ottrrol  ^rcideti  bp  tge  court  of  (j^attterp  ntftt 

0tiatlrfatt0« 

1.  It  will  control  even  natural  guardians. 

1.  Hie  court  of  chancery  will,  under  circumstances  oC  improper  conduct, 
|irevent  a  fariier  from  interfering  in  the  education,  kc  of  his  son,  bemg  a 
ward  of  the  court.    Creuce  v.  Hunter,  2  Cox,  242. 

2.  VidaloVeB.52. 

2.  Infants  were  taken  fit>m  their  fiither. 

Order  for  a  ffuardian,  and  maintenance  for  infants,  upon  ill-treatment  by 
theirTatlier.    Whi^ld  v.  Hales,  12  Ves.  492. 

S  s  2  3.  InfanU 
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3.  Infants  were  taken  from  their  father,  being  insolvent. 

The  fatlier  being  insolvent,  a  person  appointed  to  have  the  care  of  his 
infant  soa.    Wilcox  V.  Drake,  Dick.  631* 

4.  Infants  were  taken  from  their  mother. 

Lord  chancellor  took  the  infants  from  their  mother.  Roach  v.  Garvan, 
Dick.  88. 

5.  A  guardian  will  be  changed  upon  his  not  proceeding  with  the 

cause* 
Vide  3  Mer.  706. 

6.  A  testamentary  guardian  will  be  removed  upon  proper  grounds. 

Reference  to  the  master  to  appoint  a  guardian  in  the  room  of  infant's 
mother,  who  was  also  restrained  from  givine  consent  to  the  infant's  marriage. 
Lord'  Shipbrook  v.  Lord  Hinchinbrook,  Dick.  547. 

7.  Infants  were  taken  from  their  testamentary  guardians. 

Lord  chancellor  to'ok  the  infant  from  her  testamentary  guardian.  Tombes 
v.  Sleni>  Dick.  88. 

8.  Infants  were  taken  from  their  testamentary  guardian,  being  bank- 

tupt 

1.  A  testaikientary  guardian  being  a  bankrupt,  a  person  appointed  to  have 
the  care  of  the  ward.    Smith  v.  Bate,  Dick.  631. 

2.  Law  of  Guernsey,  as  to  the  descent  of  real  estate,  and  the  distribution 
of  personal  estate,  of  persons  dying  intestate.  Potinger  v.  Wightman, 
8  Aler.  69. 

3.  Undertheconstitutionof  the  hand-in-hand  fire-office,  the  heir  to  whom 
upon  the  death  of  tlie  insured,  the  property ^  being  freehold,  descended,  can- 
not have  the  benefit  of  the  policy  without  assignment.    Mildmay  v.  Folgham, 

S  Ves.  47  K 
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HEIR. 
I.  3tlule0  of  te^ttttu 

Right  of  the  maternal  heir  under  the  conveyance  c^a  seisin  ex 

parte  patemd. 

IL  jdDf  tBe  cait^equrncett  of  a  tmxtnu 

To  destroy  a  charge. 

HI.  £)f  tge  fom  attH  atqiltcattAtt  of  tie  trrm  <^  quasi  gikei^.^' 

As  applied  to  the  lord. 

IV.  jflDf  tBe  protectton  gtOett  bp  tnixxm  of  rK^iiitp  to  ttifttt^im 

Of  invalidating  their  sales. 

V.  3[n  rtlatum  to  tie  tonfitr0iott  of  ptopertp^ 

L  Whether  the  application  of  the  personal  estate  to  complete  a 
contract  of  purchase,  raises  a  trust  in  the  land  for  the  next 
of  kin. 

2.  In  the  case  of  on  option  in  the  tenant  to  purchase* 

3.  In  the  case  of  a  pufphase  with  a  partnership  fund. 

4*.  Right  of  the  heu:  to  the  accumulations  of  rents  and  profits 
K  under  a  trust 

5.  Right 
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.5,  Right  of  the  heir  of  a  lunatic  to  the  produce  of  timber  cut 

under  the  order  of  the  court 
6.  Vide  in  tit  Estate. 

VI.  ^t0cenatteou0  rtgBtsi  of  itite* 

i .  To  be  relieved  against  frauds  committed  upon  their  ancestors. 

2.  An  heir  out  of  possessbn  cannot  file  a  bill  for  the  estate  and 

title  deeds. 

3.  In  relation  to  partnership  property. 

VII.  £)f  tf»  obltgariotm  of  gnrsi. 

1.  To  perfect  the  ancestor's  conveyance  of  property  sold  under 

a  mistaken  supposition  of  right,  but  which  afterwards 
descended  to  him. 

» 

2.  Heir  directed  to  eonvey  unsurrendered  copyholds  devised, 

though  not  devisable  by  custom. 

VI II.  £)f  tftt  motie0  in  \x>Uth  an  f)m  map  be  bistingcnteli^ 

By  conveyance  in  mortmain  to  uses  valid  at  the  time,  but  siiice 
void. 

IX.  £)f  a  lief»uie  to  an  ftm. 

1.  Devise  in  fee  is  inoperative. 

2.  Of  the  rule,  that  a  man  cannot  make  his  right  heir  a  pur* 

chaser. 
S.  Rule  as  to  when  the  heir  takes  by  purchase. 

4.  Devise,  with  a  limitation  over,  on  A.  dying  under  twenty-one 

without  issue ;  heir  takes  as  purchaser. 


L  lHuIed  of  te0mit« 

Kight  6f  the  maternal  heir  under  the  conveyance  of  a  seisin  ex  parte  * 

paiemd. 

A.  being  seised  in  fee  ex  parte  patemd^  conveys  to  trustees*  in  trust  for 
herself,  her  heirs,  and  assigns,  to  the  intent  that  she  should  appoint,  i^c.  and 
for  no  other  use,  intent,  or  purpose  whatsoever.  A.  dying  without  appoint- 
ment, and  without  heirs  ev  joah^e  pa^emct  Held,  per  lord  keeper  aod  the 
master  of  the  rolls,  1.  That  the  maternal  heir  was  not  entitlai.  2.  That 
there  being  a  terre-tenant,  the  crown  claiming  by  escheat,  had  not  a  title 
by  subpoena  to  compel  a  conveyance  from  the  trustee,  the  trust  being  abso- 
lutely determined ;  no  opinion  being  given  upon  the  rights  of  the  trustee. 
Per  Lord  Mansfield,  1.  That  the  heir  ex  parte  matemd  was  not  entitled.  2. 
That  from  the  analogy  between  trusts  and  legal  estates,  the  crown  was  en- 
titled by  escheat ;  but  that,  if  the  conveyance  had  barred  the  crown  of  its 
right,  as  between  the  maternal  heir  and  the  trustee,  the  former  was  entitled. 
Burgess  v.  Wheate,  1  Eden,  177.;  1  Blk.  121. 

II.  j^f  tge  ttmtiimwm  of  a  tregcent. 

1 .  To  destroy  a  charge. 

A  representative  must  take  his  interest  as  fortune  has  directed  it,  and  has 
DO  eqmty  to  vary  it :  therefore,  where  a  lunatic  dies  entitled  to  an  estate, 
imd  also  to  a  charge  upon  it,  the  heir  takes  it  discharged ;  a  trust  term  to 
iiepure  the  charge  makes  i\6  difierence ;  for  it  remains  inert,  unless  i^equired 

S  8  3  to 
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to  b«  executed  for  proper  purposes ;  the  tratteei  bare  no  discrelioii*    Lord 
ComptOD  V.  Oxenden/  2  Ves.  261* 

IIL  ;Df  tge  force  atlti  atiplication  of  tfft  trrm ''  quii0i  goereif/* 

As  applied  to  the  lord. 

1.  Though  the  lord  is  lometimes  called  ^ua$i  kitre$f  it  is  dways  to  his 
br^udice,  i|ud  nerer  to  his  benefit.    Burgess  v.  Wheate»  1  Cden,  208. 

2.  So  far  (com  the  lord  takine  any  benefit  as  heir  or  assignee,  he  is  dis- 
tingubhed  from  both,  and  excluded  from  the  privilege  which  the  heir  had 
by  common  law,  and  the  assignee  by  statute.    Ibid. 

1V<  £>f  ^  ptomtUm  gUKn  bp  conrnt  of  tuvitp  to  ^jrpmottt 

Of  jnvalidating  their  sales. 

1.  Principle,  upon  which  sales  of  reversions  by  young  heirs,  &c.  are  set 
aside.    9  Yes.  2^. 

2.  Protection  in  equity  to  an  ^xpectant  heir,  dealing  for  his  expectancy, 
approaching  nearly  to  an  incapacity  to  contract.    Relief  against  a  very  ad- 

'  vantageous  purchase  from  such  a  person  without  fraud ;  though  mere  in- 
adequacy, unless  from  its  grOssness  it  is  of  itself  evidence  of  fraud,  is  between 
persons,  standing  precisely  equal,  of  no  account. .  The  relief  on  payment  of 
principal,  interest,  and  costs ;  the  purchaser  being  considered  as  a  mort- 
gagee. His  bill,  to  establish  the  purchase,  dismissed  with  costs,  except 
of  depifsitions,  used  by  the  other  party.    Peacock  v.  Evans,  16  Yes.  512. 

r 

V.  3|it  relaticm  to  tBr  contieriiton  of  pro)iertp« 

1.  Whether  the  application  of  the  personal  estate  to  complete  a  C(Hi«> 
tract  of  purchasie,  raises  a  trust  in  the  land  for  the  next  of  kin. 

The  application  of  the  personal  estate  by  the  heir,  in  completing  a  con<* 
tmct  entered  into  by  the  ancestor,  but  not  binding  on  him,  raises  no  trust 
in  the  lands  for  the  next  of  kin^    &ivage  v.  Carroll,  1  Ball  &  Beatty,  265. 

9f  In  the  case  of  an  option  in  the  tenant  to  purchase. 

bption  to  a  tenant  to  purchase.  The  rents,  until  the  option  madei 
belong  to  Uie  heir ;  from  that  time,  the  conversion  takes  place ;  and  tha 
purchase  money  belongs  to  the  personal  representative.  T^woley  t.  Bed^ 
well,  14  Ves.  591* 

8.  In  the  case  of  a  purchase  with  li  partnership  fiind. 

Heal  estate  purch^ised  with  a  partnership  fund,  held  to  have  descended 
to  the  heir  agamst  the  claim  of  the  residuary  legatee.  Ripley  v.  Waterworth, 
7  Ves,  453. 

4,  Right  of  the  heir  to  the  accumulations  of  rents  and  profits  under 

a  trust. 

Rents  and  profits  unde^  a  trust  to  accumulate,  being  in  the  event  ncft 
disposed  of,  belong  to  the  heir  at  law.    Stanley  v.  Stanley,  16  Ves.  491. 

5.  Hight  of  the  heir  of  a  lunatic  to  the  produce  of  timber^  cut  under 

the  order  of  the  court 

^Timber  oh  estate  of  lunatic,  cut  under  order  of  court,  sold,  and  produce 
paid  into  the  bank  on  account  of  the  lunatic :  after  his  death,  on  petition  by 
his  heir  for  the  Inoney,  lord  chanceUor  was  of  opinion,  that  the  court  may 
do  it  fbr  luniitic's  benriit»  but  only  on  prassmg  occasions ;  ^l  when  pro* 

perty 
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Serly  is  converted,  equity  will  recal  it  for  the  representative,  if  done  by 
reach  of  trust,  not  if  by  accident,  the  court,  or  the  tort  of  a  stranger  z 
but  on  account  of  its  consequence  and  difficulty  of  reversing  order  made 
onpetitbn,  refused  to  give  it  to  either  representative  without  a  bilK-  E^ 
parte  Bromfield,  1  Ves.  453. 

VI.  90i»xt\\Mmm  nggt0  of  fflit$* 

1.  To  be  relieved  against  frauds  committed  upon  their  ancestors. 

Equity  constantly  gives  relief  to  heirs  at  law,  against  frauds  committed 
upon  their  ancestors*    Falkner  v.  O'Brien,  2  B.  &  B.  221. 

2.  An  heir  out  of  possession  cannot  file  a  bill  for  the  estate  and  title 

,     ,  •  n  QCCuSa 

An  heir  at  law  out  of  possession  cannot  file  a  bill  for  possession  of  tlie 
estate  and  the  dtle  deeds,  &c«    Crow  v.  Tyrrell,  3  Mad.  179. 

3.  In  relation  to  partnership  property. 

Partnership  property  of  different  natures,  partly  real,  partly  personal. 
The  difficulty  of  disentangling  and  arranging  it,  is  no  objection  against  the 
heir.     11  Ves.  665. 

VII.  M  tge  obltgatiouis  of  Srtr0« 

1.  To  perfect  the  ancestor's  conveyance  of  property  sold  under  a  mis- 
taken supposition  of  right,  but  which  afterwards  descended  to  him. 

One  believing  himself  entitled  to  a  copyhold,  sold  it.  It  afterwards  de- 
scended to  him.  He  died  without  perfecting  the  conveyance.  This  is  a 
personal  equity,  and  does  not  bina  the  heir,  comme  semble,  Morse  v. 
Faulkner,  1  Anst.ll. 

2.  Heir  directed  to  convey  unsurrendered  copyholds  devised,  though 

not  devisable  by  custom. 

Heir  directed  to  convey  copyholds  unsurrendered,  and  having  other 
estates  devised,  to  him,  decreed  to  convey  though  the  copyholds  were  not 
deviseabie  by  custom.    Wardell  v.  Wardell,  S  B.  C.  C.  1 16. 

VIII.  £>f  tfft  tnotie0  tit  togug  ait  geir  map  be  tritim&enttli^ 

By  conveyance  in  mortmain  to  uses  valid  at  the  time,  but  since  void. 

Where  an  estate  is  given  in  mortmain,  to  uses  which  were  good  a^  the 
time  of  the  gift,  but  became  void  afterwards,  tlie  heir  is  disinherited.  At* 
tomey-general  v.  Green,  2  B.  C.  C.  492. 

IX.  jdDf  a  tKt^Uit  to  an  ffeix^ 

1.  Devise  in  fee  inoperative. 

Devise  in  fee  to  the  heir,  inoperative.    2  Ves.  &  Beam.  190. 

2.  Of  the  rule,  that  a  man  cannot  make  bis  right  heir  a  purchaser. 

The  rule,  that  a  man  cannot  make  his  right  heir  a  purchaser,  is  confined 
to  the  estate  of  which  he  is  seised.    Robinson  v.  Knight,  2  Eden,  159. 

8.  Rule  as  to  when  the  heir  takes  by  purchase. 

Heir,  being  also  devisee,  takes  by  purchase,  not  by  descent ;  if  the  de- 
~  estate  is  not  of  the  same  nature.    15  Ves.  :^1. 


4.  Devise,  with  a  limitation  over,  on  A.  dying  under  twenty-one  with- 
out issue ;  heir  takes  a  purchaser. 

A.  having  covenanted  to  settle  lands  of  100/.  per  annum  on  his  wife  for  life, 

S  5  4  devisee 
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deriacs  to  her  ah  estate  of  the  annual  valtle  of  50/.>  and  directs  his  executors 
to  purchase  sdfficient  land  to  make  up  the  annual  talue  of  it,  100^  t  and 
then  deyises  all  his  real  estates  not  thereinbefore  devised,  to  A.,  his  eldest 
son,  his  heirs,  and  assigns ;  but  in  case  he  should  die  without  issue  before 
21,  then  over.  Held,  that  A.  took  by  devise;  and,  therefore,  that  the 
simple-contract  creditors,  but  not  the  legatees,  were  entitled  to  resort  to  the 
real  estate  for  so  much  of  the  personal  estate  as  should  be  exhausted  in 
making  up  the  estate  devised  to  the  wife.  Scott  v.  Scott^  1  Eden,  468. ; 
Arab.  388. 


HEIR  LOOM, 
£>f  ttt  t»tntnt  of  per^oitaltp  an  gnr  Imnnt. 

The  absolute  property  vests  in  the  first  tenant  in  tail« 

1 .  Chattels  directed  to  go  as  heir  looms,  as  far  as  the  rules  of  law  and 
Equity  will  permit*  vest  in  the  first  tenant  in  tail,  who  comes  into  eue. 
Vaughan  v.  Burslem,  3  B,  C.  C.  101, 

%  Chattels  given  as  heir  looitis  to  be  enjoyed  by  the  persons  who  sliali 
be  in  possession  of  certain  houses.  A  son  being  born,  who  was  tenant  in 
tail,  subject  to  his  father's  life  estate,  these  chattels  will  vest  in  him  ab- 
solutely, and  he  dying,  in  his  father.     Foley  v.  Burnell,  1  B.  C.  C.  274. 

3.  Testator  directed*  that  all  his  plate,  AirnitUi^,  &c.  at  his  mansion 
house  should  remain  there  as'  heir  looms ;  and  devised  the  some  to  trustees 
upon  trust  to  permit  the  same  to  go  together  with  the  mansion  house  to 
such  persons  as  should  from  t'me  to  time  be  entitled  to  it  for  so  long  time 
as  the  rules  of  law  and. equity  would  permit;  aiid  Revised  his  real  estates 
to  trustees  to  the  use  of  several  persons,  and  their  firi^t  and  other  sons,  i^c 
successively,  in  strict  settlement.  .  The  absolute  interest  in  the  personal 
chattels  vested  in  the  first  tenant  in  tail ;  and  upon  his  death  under  age, 
passed  to  his  representative.  Whether  there  is  any  distinction  in  tlie  ex- 
ecution of  an  executory  trust  by  will,  and  a  covenant  by  marriage  articles, 
for  such  a  limitation  of  personal  chattels,  qtuere.  Carr  v.  Lord  Erroll* 
}4  Ves.  478. 


IDIOT. 
3ln  tfft  ta»t  of  om  born  teaf  attti  bumb* 

Put  iiiio  possession  of  property,  on  giving  sensible  answers  in  writing. 

A.  born  deaf  and  dumb,  on  h^r  coming  of  age,  applies  to  be  put  in  pos- 
session of  her  property,  which,  on  her  giving  sensible  answers  to  questions^ 
in  writing,  was  ordered.    Dickenson  v.  Blissetj  Dick.  268. 


ILLEGAL  OR  VOID- 
L  mh^  tratt0a(tioit0  avt  6ott>  msi  tUegaL 

1.  Bond  by  a  father  for  an  annuity  to  his  son,  until  beneficed; 

and  agreement  of  same  date,  reciting  bond,  that  the  son 
would  forthwith  take  orders. 

2.  Agreement  originating  in  communications  by  the  commis- 

sioners, who  took  the  depositions  in  a  cause,  and  by  the 
witnesses,  to  the  defendant,  'dn  to  th^  nature  and  efiect  of 
the  evidencci 

3.  Se- 
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ii  Securities  for  withdrawing  an  opposition  to  a  b^  in  parlia^ 
ment. 

4.  Contract  of  exportation  contrary  to  law; 

5.  A  debt  arising  out  of  a  contract  to  convey  British  goods  to  a 

market  in  an  enemy's  country. 

6.  Sale^  by  the  owner,  of  the  command  of  an  East  India  ship^ 

7.  A  bill  tor  procuration  money  to  a  colonel  for  a  commission. 

8.  Bond  for  the  purchase  of  an  office  to  which  the  groom  of 

the  stole  had  the  power  of  recommendation, 

9.  A  combination  of  wholesale  grocers  to  purchase  all  imported 

fruit. 

II.  mh^t  ttmwattittnti  ate  not  iUtqaU 

1.  Agreements  for  tontribution  to  the  expence  of  litigation, 

without    a  common    interest,    thoujgh  not  favoreo,   not 
treated  harshly. 

2.  Contract  not  to  Write  dramatic  pieces  for  liny.  other  theatre. 

HI.  wftat  ttamnttitM^  avt  doin  asi  tmmoral* 

1.  Bond  in  consideration  of  future  cohiibitation. 

2.  Bond  expressly  securing  the  continuance  of  an .  illicit  con- 

nection, by  an  annuity  in  case  of  separation. 
Sn  Bond  of  remuneration  for  having  assisted  obligor  in  an  elope^ 

ment  and  marriage  without  consent. 
4.  Apothecary  giving  his  patient  66y  guineas,  to  receive  five 

hundred  if  ne  should  survive  a  year. 

IV.  wiaJbat  ttm^attinm  are  not  ixnmotaU 

1.  Voluntary  bond,  during  cohabitation,  to  a  woman  previously 

of  a  very  loose  life. 

2.  Clause  in  a  deed  of  assignment  of  stock,  from  H  married  man 

to  a  married  woman,  that  she  shall  live  where  he  resides, 
is  suspicious  only. 

V.  Mf^at  tratt0acttoit0  avt  jm  tt^nttavp  to  tge  tnxtp  of  om'0 

1.  Transactions  by  a  London  broker,  in  which,  though  they 

are  in  contravention  of  his  office,  he  was  engaged  as  a  prin- 
cipal. 

VI.  $n  relattot  to  riggtd  It0ttltttl0  from  act0  coUateral  to 

Ultsal  trattuaitionsi. 

1*  A.  employed  by  B.  to  buy  smuffiled  goods,  pays  for  them; 
and  they  come  to  the  hands  dTB.:  B.  shall  not  pay  for 
them. 

2.  Upon  a  contract  for  smuggled  goods,  though  they  are  re- 

ceived, the  money  cannotbe  recovered. 

3.  Upon  an  ill^al  insurance,  though  the  money  was  received 

bv  the  broker,  it  cannot  be  recovered. 

4.  Bill  indorsed  to  broker  for  payments  by  him,  effecting  illegal 

insurances. 
Si  Securities  given  for  money  advanced  for  stock-jobbing.    . 

6.  Qu€ere, 
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6.  Qtuere^  whether  a  valid  contract  can  arise  out  of  illegal 

transactions. 

7.  If  an  illegal  transaction  is  malum  prohibittan  only^  the  plain- 

tiff may  recover,  unless  it  be  directly  upon  the  contract 
precluded. 

VIL  jgDf  \A\\»  fm  tridcoterp  nttii  rrl6f« 

To  rescind  the  transaction* 

VIIL  M  a  btll  for  an  account  af  tfft  profitit  of  ah  iltegal 
{)artmr05i{i^ 

It  will  not  lie» 

IX«  jgDf  tSst  rt0|^t  to  $tt  off  tllegal  itcmjait 

In  accounting. 

X.  £)f  tj^  tnitp  im(m(teli  iqpon  a  cotirt  of  iimtice,  tegtre  ti^ 
;,tnesaltttt  of  a  transaction  atiptartf* 

Want  of  allegation  shall  not  prevent  the  court  from  looking 
into  the  consideration. 

XL  M  tge  Otttp  ttntttdeb  upon  a  court  of  mtixt,  tuSerr  tfft 
tmmoralitp  of  a  transaction  appears^ 

Want  of  allegation  shall  not  prevent  the  court  from  looking 
into  the  consideration. 


I.  Wb^t  transacttonis  are  dotti  as  illenal^ 

L  Bond  by  a  &ther  for  an  annui^  to  his  son,  until  beneficed;  and 
agreement  of  same  date,  reciting  bond,  that  the  son  would  forthwith 
take  orders. 

Bond  by  a  father  to  secure  an  annuity  to  his  son,  until  he  should  be  in 
possession  of  a  living  of  a  certain  value ;  and  an  agreement  of  the  same  date, 
reciting  the  bond,  declaring,  that  the  son  woi^d  forthwith  enter  into  holy 
orders,  and  accept  such  living;  the  lord  chancellor  expressed  a  strong 
opinion,  that  upon  pounds  of  public  policy  by  the  effect  of  the  agreement 
the  transaction  was  illegal ;  but  the  decision  was  upon  the  ground,  that  the 
son  had  not  complied  with  the  condition ;  having  received  die  annuity  nine 
years,  and  being  still  only  in  deacon's  orders,  and  that  the  annuity  was  de- 
terminable by  tiie  father  or  his  representatives.  Lord  Kircudbright  v.  Lady 
Kircudbright,  8  Ves.51. 

2.  Agreement  originating  in  communications  by  the  tx>mmissiQners, 
who  took  the  dqaositions  in  a  cause,  and  by  the  witnesses,  to  the 
defendant,  as  to  die  nature  and  effect  of  the  evidence. 

Bill  for  specific  performance  of  an  agreement  originating  in  commnm'ca- 
tions  by  the  conunissionert,  who  took  the  depositions  in  a  cause,  and  by  the 
witnesses,  to  the  defendant,  as  to  the  nature  and  effect  of  the  evidence. 
Though  die  plaintiff  was  not  implicated  in  the  transaction,  th#  bill  was  dis- 
missed  on  grounds  of  pid>Uc  policy.    Copth  v.  Jackson,  6  Ves.  12. 

8.  Securities  for  wididrawing  an  opposition  to  a  biU  in  parliament 

Securities  given  in  consideration  of  withdrawing  an  opposition  to  a  bill  in 
parliament,  are,  on  grounds  of  public  policy,  illegal ;  and  on  a  bill  to  have 

such 
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tuch  securities  deUTered  up,  and  stock,  &c«  transferred  to  plaintiff,,  a  de- 
murrer being  put  in,  the  same  was  overruled.  Vauxhall  Bndge  Company 
t.  Lord  Spencef ,  8  Mad.  556. 

4.  Contract  of  exportation  contrary  to  law^ 

Agreement  between  a  citizen  of  the  United  States  and  an  American  and' 
English  subject,  for  the  exportation  of  goods  from  England  to  America,  on 
their  joint  account  in  time  of  war,  ^^'  prorided  a  peace  should  not  be  likely 
to  take  place  at  the  time  of  shipping  the  goods^  On  a  bill  for  an  account, 
f^(  a  st^  off  agjunst  a  separate  demand,  for  which  the  defendant  had  brought 
an  action  against  the  plaintiff,  an  injunction,  which  had  been  obtained  on  the 
filing  of  the  bill,  was  dissolved,  on  the  ground  of  its  being  an  illegd  con* 
tract,'  although  the  goods  shipped  in  pursuance  of  the  contract,  did  not  sail 
till  after  a  peace  was  made,  and  althoush  the  defendant  had  not  relied  on 
the  illegality  of  the  contract  as  a  ground  of  defence ;  the  court  itself  setting 
Up  the  objection*    Evans  v.  Richardson,  S  Mer.  469. 


&.  A  debt  ariafag  out  of  a  contract  to  conrcy  British  goods  to  z, 

nuirket  in  an  enemy's  country. 

A  debt  arising  out  of  a  contract  to  convey  British  goods  to  a  market  in 
an  enemy's  country,  cannot  be  proved  under  a  commission  ot  bankrupt  after 
peace  has  been  established  between  that  country  and  Great  Britam.  Ex 
parte  Schmaling  in  re  Aldebert,  1  Buck,  93. 

6.  Sale^  by  the  owner,  of  the  command  of  an  East  India  ship, 

1.  Sale  (by  the  owner)  of  the  command  of  a  ship  in  the  service  of  the  East 
India  company  without  their  knowledge,  is  illegal,  and  cannot  be  the  subject 
of  an  action.    4  Ves.  815. 

2.  The  command  of  an  East  India  ship  is  a  public  trust;  and  the  sale  of 
it  contrary  to  a  public  regulation  of  the  company,  is  a  breach  of  public  duty^ 
6  Ves.  181. 

S.  A  contract  for  sale  of  the  command  of  an  East  India  ship  is  illegal  i 
and  tiierefore  cannot  be  enforced  by  suit  upon  the  equitv  against  the  nmd 
paid  by  the  company  as  a  compensation,  under  the  regulation  of  1796,  tci 
restrain  the  practice  in  future.    Thompson  v.  Thompson,  7  Ves.  470« 

7.  A  bill  for  procuration  money  to  a  colonel  for  a  commission. 

A  bill  of  exchange  given  to  secure  procuration  money  stipulated  to  be 
paid  to  the  colonel  of  a  regiment  for  a  commission,  is  void,  and  equity  will 
interfere,  even  after  the  money  is  in  the  hands  of  the  sheriff,  on  an  execudon 
at  law*    Whittingham  v.  Burgoyne,  3  Anst.  900. 

8.  Bond  for  the  purchase  of  an  office  to  which  the  groom  of  the  stole 

had  the  power  of  recommendation. 

A  bond  given  for  the  purchase  of  an  office,  to  which  the  rroom  of  the 
stole  had  the  power  of  recommendation,  is  within  the  mischief  of  marriage 
brokerage:  a  perpetual  injulictlon  therefore  granted.  Hanington  v.  Du 
Chatel,  1B.C.C.  124. 

9.  A  combination  o^  wholesale  grocers  to  purchase  all  imported  firuit. 

Demurrer  allowed  to  a  bill  fOr  a  discovery,  and  injunction  against  an 
action :  the  effect  being  a  contract  for  participation  in  an  ill^al  transaction ; 
the  result  o£  a  combination  of  wholesale  grocers,  by  the  title  of  **  the  fruit 
dub,"  acting  by  a  select  committee,  of  which  Uie  defendants  were  mem- 
ben,  to  purchase  all  imported  fruit ;  thoueh  not  strictly  forestalling,  regrat- 
lOg*  or  monopoly.r    Cousins  v.  South,  13  Yes.  542. 


11.  mtH 
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1.  Agreements  for  contribution  to  the  expence  of  litigation,  without. a 

common  interest,  though  not  liivored,  not  treated  harshly. 

Agreements  for  contribution  to  the  expence  of  h'tigationy  without  a  com- 
mon mterest,  though  not  favored,  not  treated  harshly.    2  Ves.  &  Beam.  112* 

2.  Contract  not  to  write  dramatic  pieces  for  any  other  theatre. 

Contract  with  the  proprietors  of  a  theatre,  not  to  write  dramatic  pieces 
for  an^  other,  legal ;  as  a  similar  restraint  of  a  performer  would  be ;  not  re- 
remblmg  a  covenant  restraining  trade  generally.    Morris  v.  Colman,  18  Vesu 

jun.  437. 

III.  mf^t  traiuiacttonti  ate  btiH  dsi  immoral 

1.  Bond  in  consideration  of  fiiture  cohabitation* 
Bond  in  consideration  of  future  cohabitation,  void  at  law.  .  3  Ves.  371. 

2.  Bond  expressly  securing  the  continuance  of  an  illicit  connection,  by 

an  annuity  in  case  of  separation. 

Voluntary  bond  during  cohabitation  to  a  woman  previously  of  a  very  loose 
life;  soon  merwards  another  bond,  expressly  securing  a  continuance  of  the 
connection  by  an  annuity  in  case  of  separation*  Bill  by  the  executor 
to  have  the  bonds  delivered  up,  was  dismissed  with  costs ;  the  former  being 
considered  as  unimpeached,  the  latter  void  at  law  inapro  turpi  caus4.  Gray 
V.  Mathias,  5  Ves.  286. 

3.  Bond  of  remuneration  for  having  assisted  obligor  in  an  elopement 

and  marriage  without  consent. 

A  bond  given  as  a  remuneration  to  obliffee  fbr  having  assisted  obligor  in 

effecting  an  elopement,  and  a  marriage  without  the  consent  of  the  friends  of 

the  wife,  declared  void ;  though  given  voluntary,  ailer  the  marriage,  and 

without  any  previous  agreement  for  the  same.     Williamson  v.  Gihon,  2  Sch. 

.  &  Lef.  357. 

4.  Apothecary  giving  his  patient  fifty  ^ineas,  to  receive  five  hundred 

if  he  should  survive  a  year. 

Apothecary  gave  his  patient  fifty  guineas,  to  receive  five  hundred  or  an 
annuity  of  one  hundred,  if  he  should  survive  a  year,  which  he  did :  bill 
against  executors  dismissed,  as  plaintiff  could  not  succeed  at  law ;  but  Vith- 
out  costs,  on  account  of  the  money  actually  advanced,  which  must  have 
been  repaid  upon  a  bill  to  set  aside  the  agreement.  Priestley  v.  Wilkinson, 
1  Ves.  214. 

IV.  mffat  ttanmttiam  Utt  not  tmtnoraL 

1.  Voluntary  bond,  during  cohabitation,  to  a  woman  previously  of  a 

very  loose  life. 
Vide  5  Ves.  286. 

2.  Clause  in  a  deed  of  assignment  of  stock,  from  a  married  man  to  a 
married  woman,  that  she  shall  live  where  he  resides,  is  suspicious 
only. 

Clause'  in  a  deed  of  assi^ment  of  stock  from  a  married  man  to  a  mar- 
ried woman,  that  she  shall  live  where  he  resides,  though  suspicious,  is  not 
sufficient  ground  to  hold  it  pro  turpi  causa.  Want  of  allegation  shall  not 
prevent  the  court  from  looking  into  the  consideration.    1  Ves.  51,  52 j  ' 
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V.  aegat  tron0iflctioii0  are  not  comrarp  to  tj^  imtp  of  one'$( 

office^ 

Transactions  by  a  London  broker,  in*  which,  though  they  are  in  con* 
travention  of  his  office,  he  was  engaged  as  a  principal.    . 

A  sworn  broker  of  the  city  of  London  entitled  to  prove  in  respect  of 
debtB  arisiBg  out  of  transactions  in  which  he  has  engaged  as  princinal^ 
notwithstanding  such  transactions  were  in  contravention  of  his  bond  ana  of 
the  oath  taken  to  his  employers,  under  an  authority  given  them  by  statute  for 
imposing  the  same.  Not,  however,  if  the  debt  has  arisen  out  of  any  trans- 
actions m  which  he  was  so  concerned  both  as  broker  and  principal,  such  act- 
ing being  in  itself  a  gross  fraud,  and  the  debt  arinng  out  of  it,  void  upon 
principles  of  common  law.    Ex  forte  Dyster,  1  Mer.  155. ;  2  Rose,  34*9. 

VL  3n  relation  to  rtggt^  rejsulttng  from  att0  toHateral  to 

illegal  transiacttottjS^ 

L  A.  employed  by  B.  to  buy  smuggled  goods,  pays  for  them ;  and  they 
come  to  the  hands  of  B. :  B.  £all  not  pay  for  them. 

A.  employed  by  B.  to  buy  smuggled  goods,  pays  for  them ;  and  they 
come  to  the  hands  of  B. :  B.  shall  not  pay  for  them.    3  Ves.  373. 

2.  Upon  a  contract  for  smuggled  goods,  though  they  are  received, 

the  money  cannot  be  recovered. 

Upon  a  contract  for  smuggled  goods,  though  they  are  received,  the  ihoney 
cannot  be  recovered.  So,  upon  an  illegal  insurance  contrary  to  the  act  of 
parliament,  though,  the  money  was. received. by  the  broker,  it  cannot  be 
recovered.    7  Ves.  473. 

3. .  Upon  an  .illegal  insurance,  though  the  money  was  received  by  the 

broker,  it  cannot  be  recovered. 
Ibid. 

4.  Bill  indorsed  to  broker  for  payments  by  him,  efiecting  illegal 

insurances. 

Bill  indorsed  to  a  broker  in  consideration  of  money  paid  by  him  in  effect- 
ing insurances,  one  of  which  was  illegal :  the  acceptor  becoming  bankrupt, 
the  petition  of  the  indin^ee  to  prove  was  dismissed  as  to  what  arose  uj^on  the 
illegal  insurance ;  and  the  bankruptcy  being  some  years  ago,  an  inqmry  was 
directed  as  to  the  rest.    Ex  parte  Mather,  3  Ves.  373. 

5.  Securities  given  for  money  advanced  for  stock-jobbing. 

Promissory  notes  given  by  a  stockbroker  for  the  balance  of  an  account 
of  money  advanced  to  him  to  be  employed  in  stock  jobbing  transactions, 
contrary  to  the  statute  7  Geo.  2.  c.  8.  Fart  of  the  consideration  consisting 
of  the  profits  upon  those  transactions,  proof  under  his  bankruptcy  was 
restrained  to  the  residue ;  viz.  the  money  received,  which  he  had  applied 
to  his  own  use.     Ex  parte  Buhner,  13  Ves.  313. 

6.  Qtuere^  whether  a  valid  contract  can  arise  out  of  illegal  transactions. 

Whether  a  legal  contract,  giving  a  right  of  action,  can  arise  out  of  illegal 
transacdons^  as  by  payments  made  on  account  of  another  in  settling  diffisr- 
ences  upon  transactions  within  the  stock-jobbing  act,  quaere.  Ex  parte 
Daniels,  14  Ves.  191. 

7*  If  an  illegal  transaction  is  maium  prohibitum  only,  the  plaintiff  may 
recover,  unless  it  be  directly  upon  the  contract  precluded. 

Principle  upon  actions,  arising  out  of  illegal  transactions ;  if  malum  pro* 

hibUum 
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hiUium  •6ly»  the  pbintaff  maj  recorer;  ytmbss  it  be  diractl^  upon  the  corn- 
tract  precluded    IS  Vefi.  SIS. 

VIL  jgDf  bUlfi  for  MjStoiierp  Mb  relteff 

To  rescind  the  transactioou 

!•  Relief  on  fproundft  ef  public  policy  to  pariicepi  crtmnii*  Hatch  t. 
Hatdi,  9  Ves.  ^1. 

S.  Where  the  tranaaction  it  against  poUcy,  relief  to  a  partiaqM  crimims. 
il  Yes.  535. 

S.  In  general  caseii  where  a  debt  ia  cut  down  by  the  policy  of  the  law, 
tiie  oomplaint  may  be  by  partkepi  criminU.    15  Ves.  469* 

4.  The  rule,  ''  in  pari  delicto  mdior  at  conditio  possidetUis,"  fifeoeatiag 
suit  is  not  universal ;  admitting  degrees  of  guilt  by  concurring  in  the  same 
criminal  act.  Therefore  against  a  private  agreement,  obtained  by  a  father 
from  his  son,  in  derogation  of  an  allowed  sale  of  the  command  of  a  post- 
office  packet  by  the  former  to  the  latter,  an  account  was  decreed,  Osborne 
▼.  WilUams,  18  Ves.  jun.  S79* 

5.  Lord  Thurlow's  opinion,  that  in  all  cases  monsj  paid  for  an  illegal  pur- 


pose mav  be  recovered.    18  Ves.  jun.  882 

6.  Whether  the  court  has  gone  farther  than  to  restrain  emorcing  a  securi^ 
pro  turpi  causS,  and  has  taken  the  property  oitt  of  possession  of  the  party. 


except  as  to  creditors*    Qmere.    10  Ves.  366. 

7.  Equity  will  relieve  even  after  the  money  is  ia  the  hands  of  the  sheriff 
bn  an  execution  at  law,  against  a  bill  of  exdbange  given  for  unlawful  pro- 
curation of  a  commission  m  the  army^    Whittingnam  v.  Bourgoyne^  3  Anrt. 

SOO. 

8.  Pluntift  having  brought  an  action  against  the  defendant,  to  recover 
payments  made  for  insuring  lottery  tickets,  nrayed  a  discovery  and  account, 
otering  to  aUow  payments  made  by  the  dmndant ;  as  the  defendant  could 
not  have  that  advantage  at  law,  a  demurrer  was  overruled.  Brandon  y. 
Johnson,  2  Ves.  517. 

VIII.  jSDf  a  btll  for  an  accmtitt  of  tfrt  profits^  of  an  Alegar 

It  will  not  lie. 

The  profits  of  a  partnership  in  underwriting,  illegal  by  the  statute 
6  Geo.  1.  c.  18.  s.  12.  cannot  De  the  suljrject  of  account  in  equity.  11  Ves. 
168. 

IX.  jDf  at  ris&tio  m  off  tUegal  itmm. 

In  accounting. 

Smuggling  transactions  or  illegal  dealiqgs  in  stock  shall  be  brought  mto  an 
juscount;  though  the  court  woula  not  execute  the  contract.    S  ves.  613. 

X.  a>{  tj^  tnttfi  tmiiofttti  u|Hm  a  nutt  of  fmtitt,  \»ffm  tge 

tnegalit{i  of  a  transaction  Offeaxg* 

Want  of  aUegatiaa  shall  aot  pierant  die  caurt  from  lookiif;  failo  tlia 
Vide  S  Mtf .  469. 


xf .  ac 
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XI.  £>ttBe  Utttp  ttti{MKieli  utmit  a  coitit  of  iu^titt,  togere  tge 
tomtoralitp  of  a  tratt^acttott  a{){irar0« 

Wont  of  all^atioii,  shall  not  prevent  the  court  from  looking  into  the! 

consideration. 
Vide  I  Tea.  51,  52. 


INCLOSURE  ACT. 
L  jdOf  sCa>mh»  untKt  intlo»wx  am* 

1.  They  rather  furnish  evidence  of,  than  constitute  title. 

2.  Under  the  circumstance^  specific  performance  decreed  of  a 

sale  concluded  before  die  award. 

3.  In  a  miscellaneous  case. 

II.  m  fiiclosiute  tmtiet  an  imltantt  att,  goto  itgulatrb. 

It  roust  not  be  ad  libiUan. 


I.  M  atoattitf  un&rr  iticlotiurr  am* 

1.  They  rather  furnish  eridence  c^)  than  constitute  title. 

,  Atrard  under  inclosing  act,  rather  eWdence  of,  than  constituting  title* 
18  V6S.jttn.208. 

2.  Under  the  circumstances,  specific  performance  decreed  of  a  sale' 

conduded  befi>re  the  award. 

Specific  performance  of  a  contract  for  sale  of  an  allotment  under  an  in- 
closing act  before  die  award;  the  act  expressly  enabling  a  sale,^and  de- 
claring the  conveyance  yalid«  before  the  award  \  and  the  purchaser  having 
notice  of  the  circumstances.    Kingsley  v.  Young,  18  Ves.  jun.  207* 

3.  In  a  miscellaneous  case. 

Under  an  act  for  inclosing  lands  in  the  townships  of  A.,  S.,  and  W.,  di- 
recting the  commissioners  to  allot  to  the  rector  of  the  parish  of  W.,  in  lieu 
of  the  tithes  of  the  townships  of  S.  and  W.,  so  much  of  the  lands  to  be  in- 
closed in  the  township  of  S.,  and  of  the  titheable  parts  of  the  lowndiip  of 
W.,  as  should,  quantity,  quality,  and  situation  considered,  contain  or  be 
equal  in  value  to  two-fifteenth  parts  of  the  titheable  places  thereof,  and  to 
make  to  the  rector  of  W.  and  me  vicar  of  B.,  in  lieu  of  the  tithes  of  a  part 
of  the  lands  in  the  townships  of  S.  imd  A.,  to  which  they  were  entitled,  a  like 
allotment,  equal  to  two-fifteenths  of  sudilands,  and  declaring  that  after  the 
enrolment  or  the  award  of  the  commissicmerB,  all  tithes  arising  within  the 
lands  enclosed  should  eease ;  an  award  by  which  the  commissioners  allotted 
to  the  rector  of  W.,  **  in  lieu  of  the  tithes  of  S.  and.  A.,'*  lands  more  in 
quantity  than  two-fifteenths  of  the  lands  enclosed  in  S.  and  A.,  but  less  than 
two-fifteenths  of  the  lands  enclosed  ih  S.,  A.,  and  W.,  without  any  allotment 
in  lieu  of  the  tithes  of  W.,  is  a  bar  to  die  claim  of  tithes  in  W.  I^e  award 
would  not  only  be  vitiated  by  error  in  the  allotment.  The  act  having  di- 
rected the  commissioners,  in  estiniatiag^  the  proportion,  to  have  regard  to 
quality  and  situation ;  deficiency  in  quantity  is  not  proof  cMf  error.  Cooper 
▼.  Thorpe,  Swanst.  92. 

II*  fin  intlwiimt  ntdirr  att  indodttce  art,  Soto  itstilaMi; 

It  must  not  be  ov/  Ubitmn» 
'"    iMclosure  under  an  inclosing  act  must  not  be  ai  Uiitum.    I  Ves.  82. 

INDICT- 
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INDICTABLE  OFFENCE. 
I.  jMonpt 

To  constitute  felony,  breach  of  trust  is   not  sufficient ;  there 
must  be  a  felonious  taking. 

IL  €nmpivatp* 

1.  A  conspiracy  to  prevent  a  pro66cution  for  felony  is  indictable. 

2.  Vide  in  tit  Ward  of  Court. 

III.  3|nctting  another  to  crttw^ 

K  General  rule. 

2.  Offering  a  bribe  to  a  police-officer  to  assist  in  pbtaining  pos- 
session of  a  ward  of  court. 


I.  #eIoitp« 

To  constitute  felony,  breach  of  trust  is  not  sufficient;    there  must 

be  a  felonious  taking. 

To  constitute  felony ;  breach  of  trust  is  not  sufiicient.  There  must  be  a 
felonious  taking.  But  that  is  satisfied  by  an  act  not  warranted  by  the  pur- 
pose,  for  which  the  property  was  delivered ;  as  a  tailor  taking  notes  out  of  a 

Codcetbook  left  in  the  pocket  of  a  coat  delivered  to  him  to  mend ;  or  a 
ackney  coachman,  in  wnose  coach  it  was  lefty  &c.    8  Ves.  410. 

IL  Con0{itracp4 

A  conspiracy  to  pirevent  a  prosecution  for  felony  is  indictable. 

1.  A  conspiracy  to  prevent  a  prosecution  for  felony  is  an  offence.  14  Ves* 
65. 

2.  Vide  in  tit.  Ward  of  Court. 

III.  Blttcttiitg  anorgrr  to  trtme. 

1.  General  rule* 

The  endeavour  to  bribe  a  man  to  commit  an  offence  is  itself  a  very  serious 
offence.    3  Ves.  &  Beam.  173. 

2.  Ofiering  a  bribe  to  a  police-officet  to  assist  in  obtaining  possession 

of  9  ward  of  court 

Affidavit  of  a  bribe,  offered  to  a  police  officer  to  assist  in  obtaining  pos- 
session |of  a  -  ward  of  the  court,  oraered  to  be  laid  before  the  attorney- 
general.    Wade  V.  Broughton,  3  Ves.  &  Beam.  172. 


INFANT. 
I.  iSDf  tj^  ttntaatiiK  rigj^t?  of  infanttf. 

1*  To  a  specific  perfomumce  of  his  ancestor's  agreement  (of  m 

lease. 
2.  Vide  in  tit  Heir. 

II*  S>t  tift  pMtntal  jttt:t0iiicttott  of  tit  tmtt  of  ttmtstp, 

1.  Tlie  authority^  as  parens  patrice^   is  exercised  exclusively 

by  the  court  of  chancery. 

2.  An 
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2.  An  infant  was  ordered  to  return  to  the  university. 

S.  The  court  never  removes  an  infant  beyond  its  jurisdiction. 

4.  A  &ther  of  suspicious  character  restrained  from  interfering 

in  his  children's  education. 

5.  Vide  in  tit  Guardian. 

IIL  £)f  tfft  pctfional  protection  togitg  tge  tourt  of  cj^anterp 

t]grotD0  arourtH  iitfant0^ 

An  infant  wrote  to  the  chancellor  for  protection. 

IV.  3|it  ttlatton  to  t&e  mode  of  tontrolling  j^  guattriatt» 

1 .  Where  there  is  fraud  in  carrying  on  or  defending  his  suit 

2.  Vide  in  tit.  Guardian. 

V.  3tt  relation  to  t6e  sitMutt  7  anne,  1. 19. 

1.  The  heir  of  the  vendor  of  real  property  dying  before  con- 

tract completed,  is  within  the  statute. 

2.  The  surviving  life  in  a  bishop's  lease»  not  beneficially  inte- 

rested, is  within  the  statute. 
S.  A  case  in  which  the  chancellor  held  an  infant  to  be  a  trustee 
within  the  statute,  in*  opposition  to  the  master. 

4.  A  mortgagee,  though  beneficially  interested,  is  witliin  tlie 

statute. 

5.  The  heir  of  a  mortgagee  in  fee,  though  one  of  his  next  of 

kin,  is  within  the  statute. 

6.  Miscellaneous  case,  in  which  an  infant  was  held  a  mortgagee 

within  the  statute. 
7*  Miscellaneous  case,  in  which  infant  was  held  trustee  within 
the  statute. 

8.  Infant  directed  to  convey  diough  abroad. 

9.  Infant  directed  to  convey  charity  estates  to  new  trustees. 

10.  A  trustee  to  come  within  the  statute  must  be  a  dry  trustee. 

11.  Where  a  trust  to  be  executed  vests  in  an  infant,  he  is  not 

within  the  statute.   . 

12.  A  conveyance  to  a  new  trustee  upon  trusts  to  be  executed,  is 

not  within  the  act. 

13.  Though  a  trustee   be  not  within  the  act,  yet  he   will  be 

restrained  from  invalidating  a  conveyance  which  he  would, 
when  adult,  have  been  bound  to  execute. 

14.  The  statute  extends  to  Ireland. 

1 5.  The  statute  extends  to  the  colonies. 

16.  The  statute  extends  to  the  East  Indies, 

VI.  Jn  relation  to  toittracts  mate  bp  inSatmi* 

1.,  An  infanfs  marriage  settlement  iS  binding  upon  him. 

2.  An  infant's  marriage  settlement  is  binding  upon  bim,  pro- 

vided it  be  fair  and  reasonable. 

3.  An  infant  is  liable  for  necessaries. 

4.  A  stranger  advancing  money  for  necessaries   will  be  more 

favoured  than  a  trustee. 

5.  An  infant's  covenant  will  not  bind  him. 

6*  An  infant's  interest  is  not  affected  by  the  recitols  of  a  deed. 

Vol.  VIIL  T  t  7.  A. 
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7.  Kfeme  soU  infant  cannot  bar  her  right  under  her  husband's 

intestacy. 

8.  Female  infant  not  bound  by  agreement  to  settle  her  freehold 

estate  on  marriage,  without  An  option,  when  twenty-one, 
to  refuse. 

9.  An  election  to  repudiate  his  contract  cann^  be  made  during 

infancy. 

10.  Whether  obligatory  upon  the  heir. 

11.  Whether  obligatory  upon  the  remainder-man. 

VIL  Bfn  relation  to  election^ 

1.  An  in&nt  cannot  elect 

2.  Vide  in  tit  Election.    • 

VIII.  Jit  relation  to  partition. 

r.  Where  the  cestui  que  trust,  the  estate  being  in  trustees,  wa9 

an  in&nt. 
2.  Where  one  of  the  cestui  que  trusts,   the  estate  being  in 

trustees,  was  an  infant 

IX.  BNt  relation  to  »alt»  unjtier  a  tietree. 

1.  Infant  heir  decreed  to  join  in  sale  of  leasehold  for  lives. 

2.  Purchaser  ordered  to  hold  and  enjoy,  and  conveyance  by  a 

party  an  infant,  respited. 

X.  3|n  relation  to  foreclosiure. 

1.  An  infant  may  be  foreclosed,  subject  only  to  error. 

2.  Form  of  the  decree. 

XL  3n  relation  to  tj^e  administration  of  m  ttifant'ti  esitate« 

1.  Payments  to  in&nts  to  be  discountenanced. 

2.  Payment  to  infant  of  his  legacy,  payable  at  twenty-one,  not 
^  justifiable  unless  for  necessaries. 

8.  Tne  course  pursued  where  legacies  given  to  infants  and 
adults  were  chained  upon  a  real  fund,  and  those  of  the 
adults  were  raisedimmediately. 

4.  An  infanf  s  Wac^  raised  out  of  another  fund  on  fiiilure  of 

the  specific  mnd. 

5.  Tlie  property  being  small,  the  estate  was,  imder  certain 

restrictions,  let  wimout  a  reference. 

6.  Personalty  laid  out  in  land,  though  not  directed  by  Ae  will. 

7.  Property  upon  security  in  India,  not  called  in;  it  being  be* 

ndficial. 

8.  A  trustee  of  his  own  authority  cannot  break  in  upon  capital. 

9.  Rent  paid  to  save  an  ejectment,  reimbursed  out  of  capitaL 

10.  A  party  acting  as  agent  or  executor,  cannot  purchase  an  in* 
fent's  estate. 

11.  Purchase  of  the  estatCji  decreed  to  be  sold,  by  the  receiver 

and  acting  guardian^  declared  void  under  the  circum- 
stances. 


XU.  In 
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XII.  3[n  trlatton  ta  tfyt  obUgatumsc  attii  Ht^abaitied  of  m 
infmt,  m$m%  from  rge  actjs  of  otgersi. 

1.  Agreements  before  marriage,  on  behalf  of  infants,  by  parents 

and  guardians,  binding  on  the  infiuits. 
St.  A  male  iqfiuit  is  bound  by  the  covenant  of  bis  wifia^  an  adolt, 

in  her  marriage  settlement. 
S.  A  decree,  by  consent,  binds  an  infimt,  without  ft  reference. 

4.  In&nt  persons  not  existing,  or  under  disabilities,  having 

e0nting«ait  interests,  not  barred  firom  Reviving  a  depree  by 
twenty  years*  lapse. 

5.  Infant  heir  not  bound  by  admission^    in   deceased  heir's 

answer,  of  testator*s  wilL 

XIIL  mfjittt  m  tnfam  0gaU  be  boimb  bp  a  lato^ 

General  rule  upon  the  subject.  > 

XIV*  f n  relation  to  infant?  en  lientre  ^a  mere^ 

They  are  considered  as  existing,  except  in  regard  to. descent, 
at  common  law. 

XV.  3n  rrtation  to  a»  infant  eireeutor. 

To  whom  administration,  during  infancy,  shall  be  granted. 


M  tj^e  Herifiatifie  risBts  of  infantile 

1.  To  a  specific  performance  of  Ips  ancestorfs  agreement  for  a  leas^. 

I.  An  infant  cannot  avail  himsdf  of  bis  infancy  to  excuse  the  non-assertion 
of  his  right  under  an  executory  agreement  made  with  his  ancestor ;  where 
the  immediate  performance  of  his  part  of  the  contract  is  essential  to  the 
interest  of  the  other  contracting  party.     Griffin  v.  Griffiui  1  8ch.  dr  Lef. 

%.  Vide  in  tit  Heir^ 


IL  M  ^  iwuental  lurimtiiction  of  t&f  court  of  thmmp* 

1.  The  authority,  as  parens  patrus^  is  exercised  exclusively  by  the 

cdurt  of  chancery. 

The  court  of  king's  bench  has  not  any  of  the  delegated  authority  as  to 
infimtst  existing  in  the  king^  as  parens  patriae^  and  residing  in  the  court' of 
efaaacery,  as  representing  the  king,    10  Ves.  59. 

2.  An  infant  was  ordered  to  return  to  the  universityi 
IJQ&at  ordered  to  return  to  the  university.    Mitchel  v.  Duke  of  Manches- 
ter, Dick.  149. 

3.  The  court  never  removes  an  infimt  beyond  its  jurisdiction. 
The  court  never  makes  an  order  for  taking  an  infant  out  of  iu  jurisdiction. 
Mountstuart  v.  Mountstuart,  6  Ves.  363. 

4.  A.  father  of  suspicious  diaracter,  restrained  from  interfering  in  his 

children's  education. 
A  father,  a  bankrupt,  and  separated  from  his  wife,  and  on  bail  to  articles 
of  the  peace  sworn  against  him  by  his  wife,  ordered  not  to  remove  the  chil- 
dren from  the  schools  at  which  they  were  placed,  and  not  to  interfere  in 
their  education.    Skinner  v.  Warner,  Dick.  779. 

5*  Vide  in  tit  Guardian. 

.       T  t  2  m.  f)f 
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IIL  S>(  rfie  perjsonal  promttan  tofiicft  tfie  court  of  thanmp 

tgtotosi  around  infant0f 

An  infant  wrote  to  the  chancellor  for  protectiom 
,  Case  of  an  infant's  writing  to  the  lord  chancelldr  for  protection.   Newport 
V.  Mocite,  Dick.  166. 

IV.  3n  relation  to  tge  mobr  of  controiUng  bi»  guarjtitanf 

Where  there  is  fraud  ill  carrying  on  or  defending  his  suit. 

Where  there  is  any  fraud  in  carrying  on  or  defending  the  cause  of  an 
infant,  he  may  seek  his  satisfaction  against  his  guardian,  or  bring  his  bill  to 
be  relieved  against  the  fraud.     Richmond  v.  Taylour,  Dick.  88. 

V.  3!n  relation  to  tfie  statute  7  anne,  u  19* 

1.  The  heir  of  the  vendor  of  real  property  dying  before  contract  com- 
pleted, is  within  the  statute. 
The  vendor  of  a  real  estate  dying  before  the  contract  entdred  into  by  him 
for  the -sale  was  completed,  his  heir  at  law,  an  infant,  declared  to  be  a 
trustee,  witliin  the  statute  of  7th  Anne,  and  directed  to  convey.  Smith  v. 
Hibbard,  Dick.  7S0. 

2.  The  surviving  life  in  a  bishop's  lease,  not  beneficially  interested, 

is  witliin  the  statute. 
An  infant,  the  surviving  life  in  a  bishop's  lease,  not  beneficially  interested, 
held  to  be  an  infant  trustee  within  the  statute  of  Yth  Anne.    Ex  parte  Hodg- 
son, Dick.  737- 

3.  A  case  in  which  the  chancellor  held  an  infant  to  be  a  trustee 

withiti  the  statute,  in  opposidon  to  the  master. 
Infant  reported  not  to  be  a  trustee  within  the  7th  Anne  ;  lord  chimcellor 
thinking  Uiat  he  was,  ordered  him  to  convey.    Ex  parte  Benton,  Dick.  394- 

4.  A  mortgagee,  though  beneficially  interested,  is  within  the  statute. 
An  infant  mortgagee  is  within  the  statute,  notwithstanding  he  may  be 

beneficially  interested  in  the  mortgage  money.    Ex  parte  Bellamy,  2  Cox, 
422. 

5.  The  heir  of  a  mortgagee  in  fee,  though  one  of  his  next  of  kin,  is 

within  the  statute. 
The  mortgagee  of  a  mortgage  in  fee  djdng  intestate,  and  his  heir  bang 
an  infant,  and  one  of  his  next  of  kin,  and  consequently  entitled^  to  a  share 
of  the  mortgage  money ;  the  master  would  not  find  him  to  be  an  infant  mort- 
irasee,  within  the  statute  of  7th  Anne,  for  that  he  was  not,  as  he  conceivedf  a 
mere  naked  mortgagee ;  but  lord  chancellor  was  clear  that  he  was.  Expcnie 
Carter,  Dick.  609. 

6.  Miscellaneous  cdse,  in  which  an  infimt  was  held  a  mortgagee 

within  the  statute. 

Report  of  infant  mortgagee  beii^g  within  the  gtatute  Tthjlntie  being  con- 
firmea,  the  infant  ordered  to  convey.    Ex  parte  Bosanqiiet,  Dick.  540. 

7.  Miscellaneous  case,  in  which  infant  was  held  trustee  within  the 

statute. 

Infant  trustee  within  the  statute  7th  Anne,  c.  19.,  notwithstanding  an  interest 
as  co-executor  and  co-residuary  legatee,  entided  to  the  moxifiBfe  money : 
the  receipt  and  discharge  of  the  other  executor  leaving  the  uitant  a  mere 
trustee.    — — *—  v.  Handcock,  17  Yes.  jun.  383. 

8.  Infant 
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8.  In&nt  directed  to  convey  though  abroad. 

Infant  trustee  directed  to  convey  the  trust  estate,  though  abroad.  Ejt  parte 
ProBser,  2  B.  C,  C.  S25. 

9.  In&nt  directed  to  convey  charity  estates  to  new  trustees. 

An  infant  directed  to  convey  charity  estates  to  new  trustees  under  the  act 
of  7th  Anne,  he  having  nothing  to  do  but  to  make  such  conveyance.  But 
where  the  infant  has  any  duty  to  perform  as  such  trustee  beyond  tlie  mere 
conveyance,  the  case  is  not  withm  the  statute.  Attorney-general  v.  Pom- 
fret,  2  Cox,  221. 

10.  A  trustee  to  come  within  the  statute  must  be  a  dry  trustee. 

1.  Infant  trustee  within  the  statute  7th  Anne,  c.  19.  roust  be  a  dry  trustee. 
17  Ves.  384. 

2.  Where  a  trust  to  be  executed  vests  in  an  infant,  he  doth  not  come 
within  the  7th  Anne,  to  enable  infant  to  convey ;  but  he  must  be  decreed 
to  convey  on  a  suit  for  that  purpose.    Riggs  v.  Sykes,  Dick.ylOO. 

1 1.  Where  a  trust  to  be  executed  vests  in  an  infant,  he  is  not  within 

the  statute. 
'    Vide  Dick.  400. 

12.  A  conveyance  to  a  new  trustee  upon  trusts  to  be  executedi  |s  not 

within  the  act. 

Order  upon  petition  under  the  statute  7th  Anne,  c.  19>  for  an  infknt  trustee 
to  convey. to  the  pernoqs  absolutely  entitled,  or  as  they  shall  appoint;  but 
not  to  convey  to  a  new  trustee,  upon  trusts  to  be  executed,  without  a  bill. 
Ex  parte  Anderson,  5  Ves.  248.' 

IS.  Though  a  trustee  be  not  within  the  act,  yet  he  will  be  restrained 
fromi  invalidating  a  conveyance  which  he  would,  when  adult,  have 
been  bound  to  execute. 

Conveyance  by  infant  trustee  voidable  as  not  within  the  statute ;  if  he 
would  be  bound  to  convey  when  adult,  he  would  in  equity  be  restrained  from 
setting  it  aside.    17  Ves.  jun.  384. 

)4.  The  statute  extends  to  Ireland. 

Estate  in  Ireland  ordered  to  be  conveyed  by  an  infant  mortgagee  under 
the  statute  7th  Anne,  c.  19.    Evelyn  v.  Forster,  8  Ves.  96. 

15.  The  statute  extends  to  the  colonies. 

Iniant  mortgagee  of  land  in  Saipt  Christopher's  ordered  to  convey,  after  a 
.  doubt,  whether  the  statute  of  queen  Anne  extended  to  estates  out  o£  the 
kingdom.    Ex  parte  Feqni}iteau,  Dick.  569. 

16.  The  statute  extends  to  the  East  Indies. 

An  infant  trustee  ordered  to  convey  an  estate  in  Calcutta,  under  the  statute 
'  7th  Ann.  c  19.    Ex  parte  Anderson,  5  Ves.  240. 

VL  Jit  relatjott  ta  contracts  maiif  bp  mfant0. 

1.  An  infant's  marriage  settlement  is  binding  upon  him. 
The  marriage  settlement  of  a  female  infant  held  to  be  binding  upon  her, 
and  no  act  done  by  her  and  her  husband  can  avoid  it :  mortgages  made  by 
them,  to  parties  having  notice  of  the  trusts,  ordered  to  be  assigned  to  the 
trustee,  but  the  profits,  during  the  lives  of  the  husband  and  wife,  to  be  ap- 
plied to  the  payment  pf  the  mortgages,  without  prejudice  to  any  remedy 
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the  wife  might  have  against  %he  husband's  estate.     Diirtiford  v.  Lane, 
1  B.C.C.  106. 

{?•  An  in&iit:'s  marriage  settlement  is  binding  upoM  him,  provided  it 

be  fair  and  reasonable. 

1.  A  female  infant's  marriage  settlement,  in  order  to  bind  her»  must  be 
^r  and  reasonable,  not  tend  to  deprive  her  of  every  thing :  &  covenant  that 
whatever  should  come  to  the  wife,  or  to  the  husband  in  her  right,  from  the  • 
mother  or  otherwise,  should  be  bound  by  the  settlement,  controlled  to 
what  came  from  the  mother,  not  extending  to  property  coming  from  other 
Quarters.    Williams  v.  Williams,  1  B.C.C.  152. 

2.  An  infant  to  express  his  consent,  joins  in  a  settlement  by  a  woman  in 
contemplation  of  marriage  with  him :  he  is  bound  Aereby,  if,  on  fair  consi- 
deration, and  no  fraud,  as  where  the  transaction  is  public,  and  with  consent 

,pf  the  fiuniiy ;  though  bis  being  privy  would  not  have  concluded  him  from 
imy  righ^  as  imng  an  infant.    1  Yes.  28. 

9.  An  infimt  is  liable  fer  necesBaries. 
Infimt  liable  for  necessaries;  but  more  consideration  will  be  had  for  a 
Stranger  advancing  him  money  than  a  trustee*    1  Ves.  249. 

4f  A  stranger  advaiicing  money  for  necessaries  will  b^  move  favoored 

than  a  trustee. 

Vide  1  Ves.  249. 

5.  All  in&nf  8  covenant  will  not  bind  him* 
Infimt  not  bound  by  his  covenant.    Johnson  v.  Boyfield,  1  Ves.  344w 

6.  An  infant's  interest  is  not  affected  by  the  recitals  of  a  deed. 

Interest  of  an  infant  not  affected  by  the  recital  of  a  deed  during  infancy. 
18  Ves.  jun.  S74. 

7.  A  Jeme  sole  infant  pannot   bar   her  right   pnder  her  ht^baad's 

intestacy. 

A  woman,  being  an  infant,  cannot,  by  any  contract  previous  to  her  mar- 
riage, bar  herself  of  a  distributive  share  of  her  husband's  personalty  in  case 
of  nis  dying  intestate.  D^ry  v.  Drury,  2  Eden,  39.  But  reserved  on  ap- 
peal. £arl  of  Buckinghamshire  v.  Dnny,  2  Eden,  60. ;  3  Tomb.  P.  C. 
492. ;  4  B.  C.  C.  505.  n. 

8.  Female  in&nt  not  bound  by  agreement  to  settle  her  firedicM  estate 

on  marriage,  without  an  option,  when  twen^-one,  to  refbse. 

Female  infant  not  bound  by  agreement  to  settle  her  fipeehold  vatate  on 
marriage,  without  an  option,  when  twenty-one,  to  refuse  ;biit  her  bear  bound 
under  the  circumstances,  claiming  a  special  occupant,  the  subject  beuig 
leaseholds  for  lives,  frequently  during,  and  since  the  coverture,  renewed  by 
the  husband,  who  had  settled  his  own  estate ;  the  setdement  confirmed  by 
her  repeated  acts  and  fines,  thoueh  not  of  the  life-estates;  and  by  orders 
of  court ;  children  having  existed,  though  deceased  under  ase ;  no  claim 
for  many  years ;  and  during  eighteen,  an  adverse  possession  against  a  former 
heir  by  the  husband ;  the  bill  claiming,  not  asainst  his  assets,  bqt  merely  an 
account  since  his  death  against  his  devisee  for  life,  whose  possession  com- 
menced long  since  the  fall  of  the  surviving  life  in  the  original  leases.  Milner 
T.  Lord  Harewood,  18  Ves.  Jun.  259. 

9.  An  dection  to  rqpudiate  his  contract  capnot  b^  made  during 

infancy. 

Though  a  female  infant  is  not  bound  by  an  agreement  on  marriage  to  settle 
her  r^al  estate,  if  she  does  not,  when  of  age^  dioosc  to  accede  to  it,  her 

husband 
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husband  would  not  be  permitted  to  aid  her  in  defeating  it ;  nor  is  her  act 
during  coverture  effectual.    18  Ves.  jun.  276.  « 

10.  Whether  obligatory  upon  the  heir. 
Vide  18  Ves.  259. 

11.  Whether  obligatory  upon  .the  reniaitider<*nian. 

Articles  executed  on  the  marriage  o^  a  feme  infant,  tenant  in  audsi  tail, 
whereby  she  covenanted  to  settle  her  estate  when  of  age,  not  binoing  upbn 
the  remainder*man,  she  dyins  before  twenty-one.  Lecky  v.  Knox,  1  Ball 
A  Beatty,  210.  —  A  bill  by  the  husband  of  the  infant,  for  a  specific  execu- 
tion of  the  articles,   giving  him  an  estate  for  life,  dismissed.    Ibid. 

VII.  3|it  relation  to  elettion* 

An  infant  cannot  elect 

Incapacity  of  infant  to  elect.    18  Ves.  jun.  393. 

* 

VIII.  3[tt  i^elatton  to  partitiotu 

1.  Where  the  cestui  que  trust,  the  estate  being  in  trustees,  was  an 

infant 

There  bdng  on  a  bill  for  a  partition,  infant  cestuU  que  trust-defendants,  the 
conveyance  was  directed  to  be  respited  until  they  attained  twenty-one.  At- 
torhey-generai  v.  Hamilton,  1  Mad.  214. 

8.^  Where  one  of  the  ceshdque  trusts,  die  estate  being  in  tnisteesi  was 

an  in£mt. 

Partition  of  an  estate,  the  legal  estate  being  in  trustees,  one  of  the  cestui 
que  trusts  being  an  infknt,  the  conveyance  respited  until  he  should  attain 
twenty-one,  and  the  parties  to  hold  and  enjoy  in  the  mean  time.  Tuckfield 
T.  BuUer,  Dick.  240. 

IX.  3n  relation  to  staUa  mtKt  a  tmvtt*  , 

1.  In&nt  heir  decreed  to  join  in  sale  of  leasehold  for  lives. 

Infant  heir  decreed  to  Join  in  sale  of  leasehold  for  lives,  unless  he  sbow 
cause  against  it.    Parfit  v.  Sherston,  Dick.  801. 

2.  Purchaser  ordered  to  hold  and  enjoy,  and  conveyance  by  a  party 

an  m&nt,  respited. 

Though  infant  were  not  a  trustee  within  stat.  7th  Anne,  the  purchaser  or-r 
dered  to  hold  and  enjoy  fill  the  infant  attained  twenty-one,  and  thea  to  ap« 
ply  that  he  might  convey.    Chandler  v.  Beard,  Dick.  392. 

X.  3(11  relfttteti  to  bMtlo^mt, 

1.  An  in&nt  may  be  foreclosed,  subject  only  to  error. 
An  infant  may  be  foreclosed,  subject  only  to  error.    S  Ves.  317. 

2.  Form  pf  the  decree. 

1.  Decree  of  foreclosure  against  an  infant,  witli  a  day  to  shew  cause. 
Goodierv.  Ashton,  18  Ves.  jun.  83.  But  see  Monday  v.  Monday,  1  Ves.  & 
Beam.  823. 

2.  Foreckwure  against  an  infimt.  The  decree  absolute  repeats  the  clause 
niiif  as  in  the  original  decree,  giving  six  months  after  age  to  shew  eaufie ; 
which  can  anly  be  ^rror.    Williamson  v.  Gordon,  19  Ves.  114. 
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Xlf  3[n  rrlartoit  to  tge  atimint0trattoit  of  an  infant*^  man. 

1.  Payment  to  infants  to  be  discountenanced, 
Pajmients  to  infants  during  minority  to  be  discountenanced.    4  Ves.  369. 

S«  Payment  to  infant  of  his  legacy^  payable  at  twenty-i^e,  not  justifi- 
able unless  for  necessaries. 

1.  Executors  cantiot  justify  paying  a  legacy  payable  at  twenty^ne,  to 
the  mfant,  or  for  his  use>  except  for  necessaries.  Davies  v.  Austen,  3  B. 
(/•  C  578* 

2.  Le0acy  payable  at  twenty-one,  with  5  per  cetU.  till  pa^^abte :  executrix 
lulvanced  a  sum  laf ger  than  the  legacy,  by  discharging  disbursements,  all 
paid  bond  Jute  for  the  infant,  though  some  were  improper.  Legatee,  when 
pf  age,  aligned  the  legacy.  Assignee  entitled,  against  executrix,  to  the 
legacy,  witn  4  per  cent,  frqii^  the  time  it  was  payable.    Davis  y.  Austen, 

8.  The  course  pursued  where  legacies  given  to  infants  and  adults  were 
charged  upon  a  real  fund,  and  those  of  the  adults  were  raised  imme- 
diatdy.  "* 

Where  th^e  are  adult  and  infant  legatees,  whose  legacies  are  charged  on 
a  real  foqd ;  though  the  adult  legatees  have  a  right  to  have  their  legacies 
immediately  raised,  and  for  that  purpose  a  sale  may  be  necessary,  and  the 
heir  offers  the  purchase  money  to  be  laid  out  as  a  security  for  the  interest  of 
the  legacies  ^yen  to  the  infants  when  due,  the  pourt  will  not  deprive  them 
in  case  of  deficiency  of  recourse  of  the  r^  fund.  Dickinson  v.  Dickinson, 
2B.C.C.  19. 

4.    An  in&nt's  l^acy  raised  out  of  another  fund  on  fisdlure  pf  th^ 

specific  fund. 

Legacy  given  to  an  infant  in  one  fund,  which  failed,  not  opposing ;  his 
legacy  was  ordered  out  of  another  fund.    Finch  v.  Inglis,  3  B.  C.  C.  420. 

^%  The  property  being  stnall^  the  estate  was,  under  certain  restrictions, 

let  without  a  reference. 

Order  for  liberty  to  let  an  infant's  estate,  without  a  reference  tp  the 
master ;  the  property  being  small :  but  not  to  extend  to  building  leas^  nor 
beyond  minority*    P  ^-^  v.  Bell,  6  Ves.  419. 

6.  Personalty  laid  out  in  land,  though  not  directed  by  the  wilL 

Personal  property  of  an  infant  ordered  to  be  laid  out  in  the  purchase  of 
land,  thougn  there  was  no  authority  in  tlie  will  for  changing  the  nature  of 
the  property :  but  it  was  ordered,  that  the  estate  purchased  should  bp  con- 
veyed m  trust  for  the  infant,  his  executors  and  administrators,  until  he 
should  attain  twentV-one,  and  aflerwards  for  him  aiid  his  heirs.  Lord  Ash- 
byrtoA  y.  Lady  Ashhurton,  6  Ves.  6. 

?•  Property  upon  security  in  Ipdia,  not  called  in ,-  it  being  beneficial. 

The  court  did  not  call  in  the  property  of  an  infant,  upon  security  in 
India;  the  master  reporting  to  be  for  his  benefit  that  it  should  remain. 
Sadler  v.  Turner,  8  Ves.  617. 

8.  A  trustee  of  his  own  authority  cannot  break  in  upon  capital. 

General  rule,  that  a  trustee  shall  not  of  his  own  authority  break  in  upon 
the  capital  of  an  infant's  fortune.    Widker  v.  Wetberell,  6  Ves.  473. 

9.  Rent  paid  to  save  an  ejectment,  reimbursed  out  of  capital. 
|lent,  paid  for  minors  in  order  to  s^ve  their  estate,  from  the  costs  of  an 

ejectment. 
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ejectment,  allowed  out  of  the  principal  of  their  fortune.    £j^  parte  M'Key^ 
1  Ball  &  Beatty,  405. 

10.  A  party  acting  as  agent  or  executor,  cannot  purchase  an  infantas 

estate. 

The  estate  of  an  infant  cannot  be  purchased  by  a  party  acting  as  agent  or 
executor.     1  Ball  &  Beatty,  418. 

1 1 .  Purcba^  of  the  estate^  decreed  to  be  sold  by  the  receive  and  acting 

guardian,  declared  void  under  the  circumstances. 

Under  a  decree  for  a  sale  of  a  competent  part  of  certain  leasehold  in- 
terests, the  property  of  a  minor,  (held  partly  for  lives  and  partly  chattel,)  the 
person  who  acted  as  receiver  of  the  estate,  and  appeared  in  the  cause  as  a 
guardian  to  the^  minor,  purchased  a  lease  for  lives.  The  sale  (though  for 
full  value)  decreed  frauaulent  and  void  under  these  circumstances:  the 
minor's  interest  not  having  been  properly  attended  to  in  suffering  the  de- 
cree to  pas^t  &c.    Cary  v.Cary,  2  Sch.  &  Lef.  178. 192. 

XIL  3n  ttlamn  to  t&t  obligattotuf  aitti  hi^aUlititg  of  ait  tnfaitt 

arj0tng  from  tfjt  am  of  orj^rsi* 

)•  Agreements  before  marriage,  on  behalf  of  infimts,  by  parents  and 

guardians,  binding  on  the  in&nts. 

Agreements  before  marriage,  on  behalf  of  infants,  by  parents  and  guar- 
diansy  binding  on  the  infants.    9  Ves.  19. 

2.  A  male  infimt  is  bound  by  the  covenant  of  his  wife,  an  adult,  in  her 

marriage  settlement. 

A  male  infant  marries  an  adult  female,  who,  by  settlement,  covenants 
that  her  estate  shall  be  settled  to  certain  uses:  he  is  bound  by  her  covenant* 
Slocombe  v.  Glubb,  2  B.  C.  C.  545. 

3*  A  decree,  by  consent,  binds  an  in&nt,  without  a  reference. 

An  infant  is  bound  by  an  order  made  by  the  court,  by  consent,  although 
there  was  no  reference  to  the  master  to  inquire  whether  it  would  be  foT  his 
benefit.  ^  Wall  v.  Bushby,  1  B.  C.  C.  464. 

4.  In&nt  persons  not  existing,  or  unde^  disabilities,  having  cantingent 
interests,  not  barred  from  reviving  a  decree  by  twenty  years'  l^se. 

Infant  persons  not  existing,  or  under  disabilities,  having  coi^tingent  in- 
terests, not  barred  from  bringing  a  bill  of  review,  though  a  decree  has  been 
pronounced  and  enrolled  twenty  years.    Lytton  v.  Lytton,  4  B.  C.  C,  441. 

5.  In&nt  heir  not  bound  by  admission,  in  deceased  heir's  answer,  of 

testator's  wiD. 

Infant  heir  not  bound  by  the  admission,  in  the  deceased  heir's  answer,  of 
^e  will  of  the  testator.    Cartwright  v.  Cartwright,  Dick.  545* 

XIII.  mpn  an  infant  0gaII  be  bottttH  bp  a  Iato« 

General  rule  upon  the  subject 

Where  the  words  of  a  law,  in  their  ordinary  signification,  are  sufficient  to 
include  infants,  the  virtual  exception  must  be  drawn  from  the  intention  of 
the  legislature  manifested  by  other  parts  of  ^e  law,  from  the  general  pur- 
pose and  design  of  the  law,  and  the  subject  matter  of  it.  Thus,  the  statutes 
of  limitation  and  of  fines  wQuld  have  bouqd  infants,  &c«  wilhout  an  express 
exception.    17  Yes.  jun.  92. 
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XIV*  Sti  rrlarion  to  infams  en  tftmtt  0a  mere* 

They  are  considered  as  existing,  except  in  regard  to  descent,  at 

common  law. 

1.  A  child  en  ventre  sa  mire  is  a  life  in  being  to  all  intents  and  purposes, 
except  in  the  case  of  a  descent  at  common  lave.    4  Ves.  334. 

2.  A  child  en  ventre  sa  mtre  may  be  vouched,  may  be  an  executor,  may 
take  under  the  statute  of  distributions,  by  devise,  under  a  charge  for  per** 
tions,  may  have  an  injunction  and  a  guardian.    4  Ves.  322. 

3.  The  object  of  the  statute  10  &  11 W.  3.  c*  16.  was  not  to  affirm  the 
case  of  Reeve  v.  Long :  but  it  established,  that  the  same  principle  should 
govern^  where  thcf  limitation  was  by  deed  of  settlement.    4  Yes.  342. 

XV,  In  relatton  to  an  tnfant  e^cutot^ 

To  whom  administration,  during  infimcy,  shall  be  granted* 

Where  an  infant  is  sole  executor,  administration  shall  be  granted  to  the 
ffuardian,  or  such  person  as  the  spiritual  court  shall  think  fit,  till  the  infant 
is  twenty*one;  at  which  time  and  not  before  probate  shall  be  granted  to  ^ ' 
4  Ves.  149. 


INHABITANT, 
^j^  ttnn  iKfinrti^ 


Various  senses  of  the  term  ''  inhabitant,"  with  reference  to  the  nature  of 
the  subject.    10  Ves.  339.  ^ 


INHERITANCE. 
i^l  ntm  to  attend  tj^  uij^mtance. 

1.  What  terms  are  attendant,  what  in  gross. 

If  a  man  purchase  for  a  term  of  years  in  the  name  of  a  trustee,  and  the 
inheritance  m  his  own  name,  or  vice  vend,  the  terms  are  in  gross,  not  at- 
tendant apon  the  inheritance.    Scott  v.  FenhouleU,  I  B.  C.  C.  69. 

2.  Determination  of. 

A  term  created  by  a  marriage  settlement  to  raise  10002.  to  be  paid  to  sach 
of  the  relations  of  A.  as  the  survivor  of  A.  and  B.  shall  appoint ;  the  inherit* 
ance  afterwards  eome  to  A.,  who  devises  the  estates  to  B. ;  the  term  continttes 
to  be  a  subsisting  term,  and  goes  to  the  heirs  at  law  of  A.  Cantle  v.  Morris, 
Jbid;  113.  n. 


INN  OF  COURT. 
Itlelatite  to  (&ambet0* 

Bill  will  not  lie  agamst  the  benchers  of  an  inn  of  court,  relative  to  a  grant 
of  chambers.    Cunningham  v.  Wagg,  2  p.  C.  C.  ^41  • 


INSOLVENT  ACT. 
J.  WSat  ytoycttp  i»y  oc  in  mt,  tmiitnMt  imdec  an  mfttHtmqh 

A  miscellaneous  case.  ■ 

II.  m 
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II.  £>f  tfie  plea  of  in0oltietir|ii 

Where  the  assigranent  was  after  bill  filed. 

III.  ^ijmnamoii0  transiactiotis. 

Rights  of  ion  assignee  subsequ^it  to  an  insolvency,  and  antec&s 
dent  assignment  in  trust  for  creditors. 

I.  MJbat  ptoftvtpiSj  or  i0  not,  fi0siigita&le  tmtier  an  iWoIdencp^ 

A  nusceUaneous  case. 

A.  on  his  maniaffei  executed  a  bond,  conditioned  fbr  payment  of  one-third 
part  of  the  real  and  personal  estate  he  should  die  seised  and  possessed  of« 
equally  amongst  his  children  who  should  be  then  living :  he  left  two  children, 
B.  a  son,  and  C.  a  daughter.  C.  married  W.  in  her  mther's  lifetime  without 
settlement :  W.  took  die  bene£t  c^an  insolvent  debtor's  act.  A.  died  after- 
wards»  and  by  will  gave  to  C.  SOOO/.  in  lieu  of  the  interest  she  took  under 
the  bond :  the  legacy  appeared  to  be  the  most  beneficial  provision.  On  a 
bill  filed  by  C.  for  her  legacy»  and  a  cross  bill  by  the  assignee  of  W.  to  have 
the  benefit  of  it,  it  was  decreed,  that  the  assignee  could  have  no  interest 
beyond  the  amoimt  of  one-sixth  part  of  the  real  and  personal  estate,  and  that 
he  and  W.  should  larv  proposes  before  the  master,  for  a  settlement  on  C. 
and  her  tshildren.  The  assignee  proposed  to  settle  one  moiety  on  die  wife 
and  chOdren,  and  to  divide  the  other  moiety  amongst  the  creditors  of  W. : 
this  proposal  was  approved  by  the  master*  and  was  carried  into  execudon  by 
the  CQurt.    WorraU  v.  Marlar,  Coi^,  153, 

II.  j^f  tfte  plea  of  imolbtntp* 

Where  the  assignment  was  after  bill  filed. 

Plea  to  a  bill  for  specific  performance  of  an  agreement  for  a  lease  to  the 
plaintiff,  and  an  injunction  against  an  ejectment,  &c.  that  the  plaintiff  had 
'  since  the  bill  filed  taken  the  benefit  of  an  insolvent  act,  overruled.    De 
Mindcwitz  v.  Udney,  16  Ves.  4^. 

III.  j0i»ttUamou&  txmsiattmnsi* 

Rights  of  an  assignee  subsequent  to  an  insolvency^  and  antecedent  as- 
signment in  trust  for  creditors. 

Bill  by  the  assignee  of  a  person,  who  had  made  a  general  conveyance  ip 
trust  fcfr  his  creditors,  and  afterwnrds  taken  the  bendit  of  an  insoKeBt  act, 
in  respect  of  the  surplus  against  die  assignee,  the  trustee,  and  mortgagees^ 
dismissed  with  costs^    Spragg  v.  Binkes,  5  Ves.  58S. 


INSURANCE. 

I.  QOStt  are  9nbtettti  of  inmtMtt. 

1.  Freight,  as  distinct  from  ship. 

2.  The  expectancy  in  a  prize* 

3.  A  trustee's  legal  interest. 

4.  A  cestui  que  trusts  beneficial  interest 

II.  ^f  tbt  mmmiia  wtm^^  tt  aii  timt&ntti 

A  policy. 


III.  IK 
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III.  £)f  tge  mate0  tti  togug  a  poIi(p  map  be  hisuhMqtti^ 

Non-compliance  with  a  condition,  though  immaterial. 

IV.  5|n  relattoit  to  tge  untertDrtret. 

His  right  to  restitution  on  satisfaction  aliunde, 

V.  jn  relanoit  to  tSe  sitat*  6  CDeo.  i.  u  18. 0,  la. 

« 

Insuring  each  other  is  not  within  the  statute. 


I.  iMftat  are  ffubttm  of  insurance* 

1.  Freight,  as  dbtinct  from  ship. 

The  property  in  the  freight  may  be  distinct  from  tliat  in  the  ship,  as  in  an 
insurable  interest.     1 1  Yes.  6%. 

9.  The  expectancy  in  a  prize* 

The  expectation,  arbing  from  the  habit  of  the  crown  as  to  prize,  has  been 
held  an  insurable  interest.     10  Yes.  157. 

3.  A  trustee^s  legal  interest. 

Insurable  interest  in  a  trustee  in  respect  of  die  legal  interest  in  a  ship ;  us 
in  the  cestui  que  trust  in  respect  of  the  equitable.    15  Yes.  67. 

4.  A  cesHii  que  trust's  beneficial  interest. 
Ibid. 

II.  ;^f  ^  ceremonial  neceu^atp  to  an  intrurance^ 

A  policy* 
Insurance  without  a  policy  is  illegal.    2  Yes.  18. 

IIL  jdDf  tge  mot^  in  togiei  a  poltep  map  be  trt^ej^arg^^ 

Non-compliance  with  a  condition,  thou^  immaterial. 

Yariation  from  policy  of  insurance,  though  perfectly  immaterial,  discharges 
the  insurer.    2  Yes.  541. 

IV.  In  relation  to  tSe  mitiertdriter» 

His  right  to  restitution  on  satisfiiction  aliunde. 

Satisfaction  having  been  made  under  a  royal  commission  for  distribution  of 
prizes,  to  the  insured ;  such  of  the  insurers  as  had  paid,  held  entitled  to 
restitution,  though  foreigners ;  but  not  those  who  had  compounded  and  re- 
nounced salvage.    Blaamopot  v.  Da  Costa,  1  Eden,  130. 

V.  3[n  relation  to  tfie  jJtat*  6  dDeo.  1.  c*  18.  0*12. 

Insuring  each  other  is  not  within  the  statute. 
Insuring  each  other  is  not  within  stat.  6  Geo.  1*  c  18.  s.  12.    3  Yes.  615^ 


INTEREST. 
!•  mfim  it  toill  iie  gifiem 

1 .  In  relation  to  the  person  —  agents  in  general. 

2.  In  relation  to  the  person  —  agent  of  an  administrator  keeping 

money,  to  be  invested,  in  hand. 

Ifi  S.  In 
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3.  In  relation  to  the  ))erson  —  bankrupt  assignee  using  money. 

4.  In  relation  to  the  person  —  exeeutors  keeping  money  in  hand. 

5.  In  relation  to  the  person  —  executors  using  money. 

6.  In  relation  to  the  person  —  executors  unnecessarily  calling 

in  property. 

7.  In  rdation  to  the  person  —  executors  under  direction  to  ac- 
'     cumulate. 

8.  In  relation  to  the  person -*  guardian  keeping  money  in 

hand. 

9.  In  relation  to  the  person  —  legatee,  erroneously  paid,  re- 

funding. 

10.  In  relation  to  the  person  —  committee  of  lunatic. 

1 1.  In  relation  to  the  person  —  receivers  in  general. 

12.  In  relation  to  the  person  —  receiver  not  passing  his  accounts. 

13.  In  rdation  to  the  person  —  steward,   upon  fraud,   wilful 

concealment,  &c.  notwithstanding  lapse. 

14.  In  relation  to  the  person  —  trustees  keeping  money  in  hand. 

15.  In  relation  to  the  person— *  trustees  not  paying  money  into 

court  pursuant  to  order.  ^ 

16.  In  relation  to  the  demand — general  rule  as  to  rests  by 

bankers. 
17-  In  relation  to  the  demand  -^  bills  of  exchan^. 

18.  In  relation  to  the  demand —- bonds,    but  only  to  extent  of. 

penalty. 

19.  In  relation  to  the  demand  — bonds,*  under  a  devise  in  trust 

for  debts. 

20.  In  relation  to  the  demand  -*  apportionment  de  die  in  diem  on 

bonds,  notwithstanding  condition  reserving  by  periodical 
payments. 

21.  In  relation  to  the  demand  —  simple-contract  debts. 

22.  In  relation  to  the  demand — contract  to  pay  on  demand,  or 

on  a  day  certain. 

23.  In  relation  to  the  demand  —  contract  to  pay  by  instalments. 

24.  In  relation  to  the  detnand-^  contract  to  give  notes. 

25.  In   relation  to  the  demand— *  upon  fiiraier  directions   in 

general. 

26.  In  relation  to  the  demand  —  upon  &rther  directions,  though 

question  was  not  reserved* 

27.  In  relation  to  the  demand — judgments,  in  bankruptcy,  and 

a  surplus. 

28.  In  relation  to  the  demand  — -  legacies  in  general.    • 

29.  In  relation  to  th6  demand  —  l^acjr  to  a  son,  having  no  other 

provision. 

30.  In  relation  to  the  demand  —  interest  by  way  of  maintenance, 

upon  a  legacy,  in  the  case  of  parent  and  child  only. 
31*  In  relation  to  the  demand  —  legacy  payable  in  JidurOf  and 
maintenance  given  generally. 

32.  In  reladon  to  me  demand  — I^acy  with  remainder  over^  on 

dying  tmder  age. 

33.  In  relation  to  the  dauand — gikere^  upon  l^;acy  to  grand- 

child, payable  inJiOuro  or  contingent. 

34.  In 


654  INTEREST.  [Chawkby 

34.  In  relation  to  the  demand  —  legacy  to  grandchildren,  where 

grandfather  stood  in  loco  parentis. 

35.  In  relation  lo  the  demand  —  legacy  to  natural  child  of  a  son^ 

where  testator  stood  in  loco  parentis. 

36.  In  relation  to  the  demand  —  master's  report  in  general. 

37.  In  relation  to  the  demand — against  mortgagee  in  possession. 

38.  In  relation  to  the  demand  —  in  case  of  mortgage,  u^n  the 

whole  sum  liauidated  by  report 

39.  In  relation  to  the  demand  —  notes.  ~  * 

40.  In  relation  to  the  demand  —  presumption  of  agreemait  to 

pay  interest,  from  acquiescence  in  banker's  accounts. 

41.  In  relation  to  the  demand  —  presumption  of  agreement  to 

pay  interest  from  previous  payment 

42.  In  relation  to  the  demand  —  presumption  of  agreement  to 

pa^  interest,  from  previous  payments  upon  similar  secu- 
rities. 

43.  In  relation  to  the  demand-* purchase  money. 

44*  In  relation  to  the  demand— possession  and  purchase  money 
retained  by  vendor. 

45.  In  rdatioQ  to  the  demand — arrears  of  rentpcharge,  where 

legal  proceedings  have  been  restrained. 

46.  In  relation  to  tlie  demand  — >-  residue  pi^able  in  Jtdwto, 

47.  In  relation  to  the  demand  -*-  a  fund  wrongfully  withheld. 

IL  Mfftn  it  totll  be  refusieti* 

1.  In  relation  to  the  person  —  responsible  agent  keeping  money 

in  hand. 

2.  In  relation  to  the  person  —  adsinmstrotor  pendente  lite,  with 

respect  to  a  balance  in  his  hands. 

3.  In  relation   to  the  person  —  executor  keeping  money  in 

hand. 

4.  In  relation  to  the  person -^legatee  errotieously  paid,  re- 

funding. 

5.  In  relatjioo  to  the  person  -*  steward  keqping  money  in  hand, 

with  implied  consent  of  principal. 

6.  In  relation  to  the  person  —  slight  difl^ence  in  sums  admitted 

and  r^>orted  in  trustee's  hands. 

7.  In  relation  to  the  demand  <^- balance  of  a  mutual  account 

S.  bi  Illation  to  the  demand  —  account  taken  In  India,  and 

settled  with  di£ScuIty,  by  a  third  person. 
^.  In  relatioB  to  the  demand — arrears  of  annuity,  though 

interest  was  reserved  by  decree. 
10.  In  relation  to  the  demand — arrears  of  annuity,  though  li- 

qpiidatfid  by  rqport 
lU  In  lelatian  to  Uie  domand — arrears  of  annuii^  in  bar  of 

dourer. 

12.  In  rdation  to  the  *^*»T«!ft"f^  —rests  made  by  bankers  at  the 

etui  of  thsee  moQlhs. 

13.  In  relation  to  the  demand  — book  debts. 

14.  In  rela4»»i  to  the  demand  •-'•siiiiple  contract  debts,  though 

liquidated  by  report 

15.  In 
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^5.  In  relation  to  the  demand  —  payment  by  co-surety. 

16.  In  relation  to  the  demand — upon  farther  directions  in  ge- 

neral. 

17.  In  relation  to  the  demand  —  arrears  of  separate  annuity  to 

feme  covert 

18.  In  relation  to  the  demand  — arrears  of  jointure. 

19.  In  relation  to  the  demand — judgments. 

20.  In  rdfldon  to  the  demand — judgment,  subsequent  to  the 

recovery. 

21.  In  relation  to  the  demand-*  judgment  of  assets  qmndtu 

22.  In  relation  to  the  demand  —  interest,  by  way  of  maintenance, 

upon  a  legacy,  in  the  case  of  parent  and  child  only. 

23.  In  relation  to  the  demand  -*  legacies  from  parent  to  child, 

payable  injuturo^  with  maintenance. 

24.  In  relation  to  the  demand  —  legacy  to  son,  with  main- 

tenance. 

25.  In  relation  to  the  demand  —  legacy  payable  m  Jutwro^  with 

maintenance. 

26.  In  relation  to  the  demand  —  legacy  payable  in  Jutwro^  and 

annual  sum,  less  than  interest,  for  maintenance. 
27*  In  relation  to  the  demand  —  l^^acy  payable  in  Jutwro^  and 
contingent. 

28.  In  relation  to  the  demand  —  legacy  payable  at  twenty-one. 

29.  In  relation  to  the  demand  —  quare^  upon  legacy  to  grand- 

child, payable  infidwro^  or  contingent 
90.  In  rdation  to  the  demand  • —  no  interest,  by  way  of  main- 
tenance, iqK>n  a  legacy,  simply  to  a  grandchild  or  natural 
child. 

31.  In  relation  to  the  demand  —  arrears  of  maintenaiice. 

32.  In  relation  to  the  demand  —  master's  rqMut  in  general. 

S3.  In  relation  to  the  demand —- against  mortgagee  in  possession. 

34.  In  relation  to  the  demand -» partnership  accoont^  long  un- 

settled, and  rendeied  intricate  by  neglect 

35.  In  relation  to  the  demand —- portions,  widi  maintenance^ 

increaaed  by  wilL 

36.  In  relation  to  the  demand  •^deposit  on  a  purchase. 
37*  In  relation  to  tiie  demand  —  stale  demand. 

III.  jFcom  toiat  pecioib  tt  toill  &e  gifmu 

1.  In  relation  to  the  demand  — *  annuity,  tiie  payment  of  which 

was  neglected  to  be  enforced.        « 

2.  In  relation  to  the  demand  — contmct  to  jpagr  on  demand,  or 

on  a  day  certain. 

3.  In  relation  to  tlie  demand -—a  case  in  whidk  die  lands  charged 

were  subject  to  a  jointuring  power. 

4.  In  relation  to  the  demand  -**  leguM^  in  generaL 

5.  In  relalMm  to  liie  demand  -^  k^ades  to  ht  raised  by  sale. 

6.  In  relation  to  die  demand  ^^  Igpioies  fiwm  parent  to  child 

payable  injittwro. 

7.  in  raation  to  the  donand —« legacies  from  parent  to  child 

payable  inJktmVf  with  maintenfmce. 

8.  In 


656  INTEREST.  [Chancery 

8,  In  relation  to  the  demand  —  legacies  to  grandchikfren. 

9.  In  relation  to  tlie  demand  —  legacies  to  collaterals,  payable 

at  twenty  one,  ot  marriage. 

10.  In  relation  to  the  demand  —  legacies  irom  husband  to  wife. 

11.  In  relation  to  the  demand  —  legacies  from  husband  to  wife, 

payable  inJtUta-o, 

12.  In  relation  to  the  demand  — -  legacies  to  natural  children. 

1 3.  In  relation  to  the  demand  —  lega<^  in  a  miscellaneous  case. 

14.  In  relation  to  the  demand  — life-interest. 

15.  In  relation  to  the  demand  —  tenant  for  life  of  the  residue. 

16.  In  relation  to  the  demand  -^  master's  report. 

17.  In  relation  to  the  demand  —  notes. 

18.  In  relation  to  the  demand  —  stale  demand. 

IV.  Co  tp&at  amount  it  totll  bt  gtbrm 

1.  In  relation  to  the  person  —  compound  interest  against  exe- 

cutor's keeping  money  in  hand. 

2.  In  relation  to  the  person  —  compound,  against  executors 

under  direction  to  accumulate. 

3.  In  relation  to  the  person  —  executors  keeping  money  in 

hand. 

4.  In  relation  to  the  person  —  executors  using  money. 

5.  In  relation  to  the  person  —  executors  unnecessarily  calling  in 

property. 

6.  in  relation  to  the  person  •— executors  under  direction  to 

accumulate. 
?•  In  relation  to  the  person  —  trustee,  under  trust  to  accumu- 
late. 

8.  In  Delation  to  the  demand  —  general  rule. 

9.  In  relation  to  the  demand  —  bonds. 

10.  In  relation  to  the  demand -bonds,  with  judgment  assigned 

for  same  demands. 

1 1.  In  relation  to  the  demand  —  bonds,  with  mortgages  for  same 

demands. 

12.  In  relation  to  the  demand  —  compound  interest,  in  general. 

13.  In  relation  to  the  demand''— compound  interest  on  remain- 

der-man's prc^rtion  of  fine  for  renewal.. 

14.  In  relation  to  the  demand — judgments. 

15.  In  relation  to  the  demand — judgment,  subsequent  to  the 

recovery. 

16.  In  relation  to  the  demand  —  l^acies. 

17.  In  relation  to  the  demand  —  master^s  report 

18.  In  relation  to  the  demand -— mortgage. 

19.  In  relation  to  the  demand  —  of  rests  against  mortgagee  in 

possession. 

20.  In  relation  to  the  demand  -*  a  fund  wrongfully  withheld. 

21.  In  relation  to  the  demand  —  power  to  ch^geasum  in  gross. 

22.  In  relation  to  the  demand —-demand  established. as  a  debt 

against  the  funds  of  others. 

23.  In  relation  to  the  demand  —  West  India  interest   ' 

24.  In  relation  to  the  demand  •--  misodlfuieous. 

V.  «»c 
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V.  %f)e  {leriHHUt  mttrleU  to  arctimfilitttottis  n{  intemt  mm^ 

t(uiteti« 

1.  Where  legacies  to  children  are  payable  at  twenty-one. 

2.  Where  legacies  are  contingent. 
S.  In  a  miscellaneous  case. 

VL  £>f  teftttttiins  mtrresftf 

Where  the  court  cancels  a  bond.  ^ 


I.  Mffm  it  toill  be  gttiriu 

1.  In  relation  to  the  person  —  agents  in  general. 

No  difference  between  the  implied  contract  of  trustees,  assignees,  and 
executors,  and  of  a  receiver  or  agent,  bound  to  account  faithfully,  at  least 
when  called  upon,  and  not  to  suppress,  conceal,  or  overcharge ;  liable  there- 
fore to  interest ;  as  a  receiver.    14  Ves.  510. 

2.   In  relation  Ho  the  person  —  agent  of  an  administrator,  keeping 

money,  to  be  invested,  in  hand. 

Agent  for  an  administrator,  keeping  money  of  the  intestate's  in  his  hands, 
which  he  had  proposed  to  the  principal  to  lay  out  in  the  funds,  shall  pay 
interest.    Browne  v.  Southouse,  3  B.  C.  C.  107. 

3.  In  relation  to  the  person  —  bankrupt  assignee  using  money. 
Vide  1  B.  C.  C.  348. 

4.  In  relation  to  the  person  —  executors  keeping  money  in  hand. 

1.  Interest  against  executors,  for  balances  in  their  hands :  with  costs, 
upon  the  circumstances ;  not  of  course,  merely  as  charged  with  interest. 
Ashbumham  v.  Thompson,  13  Ves.  402. 

2.  Interest  given  against  trustees  and  executors  keeping  money  in  their 
hands  in  breach  of  trust.     1  Ves.  452. 

3.  Executors  charged  with  interest  upon  balances  in  their  hands.  Long- 
more  V.  Broom,  7  Ves.  124. 

4.  Instances,  where  interest  has  been  charged  on  balances,  in  the  hands 
of  executors,  and  ^receivers.     1  Ball  &  Beatty,  231-2. 

5.  Executor  charged  for  withholding  money,  and  not  putting  in  his  examin- 
ation, with  interest ;  out  not  beyond  the  general  rate  of  the  court ;  viz.  £outper 
cent,  and  costs.  For  five  per  cent.^  a  special  case,  beyond  mere  negligence, 
is  necessary ;  as  that  he  employed  the  money  in  his  trade.  Rocke  v.  Hart, 
11  Ves.  58. 

6.  Executor  in  trust  for  infants,  unnecessarily  calling  in  the  property, 
out  upon  good  security  at  five  per  cenU^  except  a  small  part,  keeping  large 
balances  in  his  hand,  and  using  it  as  his  own,  charged  with  interest  at  five 
per  cent,  and  costs.     Mosley  v.  Ward,  11  Ves.  581. 

7«  Executor,  directed  not  to  derive  any  advantage  from  keeping  money 
in  his  hands  without  accounting  for  legal  interest,  and  to  accumulate  for  the 
cestui  que  trust.  Decree,  directing  a  computation  of  interest  at  five  per  cent. 
on  all  sums  received  by  him,  while  in  his  hands ;  **  and  that  the  master  do 
in  such  computation  make  half-yearly  rests."  The  object  of  that  direction 
is  to  charge  compound  interest ;  and  the  decree,  though  perhaps  going  far- 
ther tlian  usual,  was  held  under  the  circumstances  properly  executed  by  a 
computation  of  interest  upon  each  receipt  from  the  clay  it  was  received ;  the 
balance  of  receipts,  with  the  interest  so  calculated,  and  payments  being 
struck  at  the  end  of  the  half-year ;  and  that  balance,  so  composed  of  princi- 

Vol.  VIII;  Uu  pal 
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pal  and  bterest,  being  carried  forward  as  an  item  in  the  accoiint,  produdag 
interest.    Raphael  v.  fioehm,  11  Ves.  92.    Affirmed  on  re-hearing. 

5.  In  relation  to  the  person  — executors  using  money. 

Executor  makinff  use  of  the  money  ought  to  pay  the  interest  he  made; 
as  he  ought  not  to  derive  any  advantage  from  the  .trust-property.    1 1  Yes.  60. 

6.  In  relation  to  the  person  —  executors  unnecessarily  calling  in  pro- 

perty, 
^ide  18  Ves.  581. 

7.  In  relation  to  the  person — executors  under  the  direction  to  accu- 

mulate. 

Under  a  direction  to  accumulate,  having  become  a  bankrupt^  his  estate 
was  charged  with  interest,  at  five  per  ceni.  with  rests.  Dgrnford  v.  Dom* 
ford,  12  Ves.  127. 

8.  In  relation  to  the  person-— guardian  keeping  money  in  hand. 

A  guardian  will  be  charged  with  interest  on  balances  of  his  ward's  pro- 
perty, kept  in  his  banker's  hands.    Dawson  v.  Massey,  1  Ball  &.  Beatty,  219. 

9.  In  relation  to  the  person  —-legatee,  erroneously  lyud,  refunding. 

On  refunding  sums  paid  under  an  erroneous  construction  of  a  will,  a 
legatee  entitled  to  other  funds  making  interest  in  the  hands  of  the  court,  is 
to  be  charged  with  interest ;  not  a  legatee  who  has  no  farther  concern  in 
the  estate.    Gittins  v.  Steele,  Swanst.  199* 

4 

,10.  In  relation  to  the  person  —  conmiittee  of  lunatic 

Brother  of  lunatic,  committee  of  the  estate,  had  managed  it  nine  years 
before  the  commission ;  during  which  time  there  were  considerable  savmgs ; 
to  pay  interest,  though  alleged,  he  made  no  use  of  it ;  unless  particular  cir- 
cumstances to  justify  that.    Ex  parte  Chumley,  1  Ves.  156. 

1 1 .  In  relation  to  the  person  —  receivers  in  general. 
Vide  14  Ves.  510. 

12.  In  relation  to  the  person  —  receiver  not  passing  his  accounts. 

1.  Receiver  not  passing  his  accounts  shall  always  pay  interest  upon  the 
balances  in  his  hands.    v.  JoUand,  8  Ves.  72. 

2.  Instances,  where  receivers  have  been  made  to  pay  interest  on  balances 
in  their  hands.    1  Ball  &  Beatty,  231.  it. 

IS.  In  relation  to  the  person  —  steward,  upon  fraud,  wilful  conceal- 
ment, &c.  notwithstanding  lapse. 

Interests  and  costs  decreed  against  a  steward,  upon  fraud,  wilful  conceal- 
ment, &c. ;  and  in  such  cases,  generally,  there  is  no  limitation  of  time. 
Earl  of  Hardwicke  v.  Vernon,  14  Ves.  504. 

14.  In  relation  to  the  person  —  trustees  keeping  money  in  hand. 

1.  Trustee  charged  with  interest.    Younge  v.  Combe,  4  Ves.  101. 

2.  Interest  will  be  decreed  on  money,  retained  by  fi,  trustee  in  hb  hands 
for  a  length  of  time.     1  Ball  &  Beatty,  385. 

15.  In  relation  to  the  person  — trustees  not  paying  money  into  court 

pursuant  to  order. 

Trustee  charged  with  interest  for  wilful  misconduct,  as  not  paying  money 
into  court  pursuant  to  an  order :  but  slight  difference  in  the  sums  admitted 
and  reported  in  his  hands  is  not  sufficient ;  and  farther  inquiry,  whedier  he 
made  mterest,  not  to  be  directed,  unless  a  strong  case.  Sammes  v.  Riokman, 
2  Ves.  36. 

16.  i« 
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16.  In  4:dati<Hi  to  the  demand — general  rule  as  to  rests  by  bankers. 

1.  Banker's  accounts  with  their  customers  are  taken  by  chargiug  interest 
on  their  advances  in  a  separate  column,  up  to  the  day  of  a  lodgment  made, 
deducting  the  lodgment  from  the  principal,  and  so  on  till  the  end  of  the 
year,  when  a  rest  is  made ;  the  balance  ofprincipal  and  interest  constituting 
the  first  item  in  the  next  account.  Lord  Clancarty  v.  Latouche,  1  Ball  &. 
Beatty,  420. 

2t  And  from  the  long  acquiescence  in  the  accounts  thus  funushed,  the 
annual  balances,  directed  to  carry  interest.    Ibid. 

17*  In  relation  to  the  demand — bills  of  exchangs. 

Interest  is  computed  and  given  upon  bills  of  exchange,  in  an  action  at 
law,  in  the  nature  of  damages,  not  strictly  as  interest ;  and  for  a  breach  of 
the  eontracty  not  in  pursuance  of  it.    Ex  parte  Williams,  1  Rose,  399. 

18.  In  relation  to  the  demand  —  bonds,  but  only  to  extent  of  penalty. 

Creditors  by  bond  entitled  to  mterest  only  to  the  extent  of  the  penalty ; 
creditors  by  note,  though  not  on  demand,  or  on  a  day  certain,  or  on  contract  to 
pay  interest,  to  have  interest,  and  to  be  considered  as  creditors  by  specialty. 
Creditors  by  book  debts  not  allowed  interest.    Grosvenor  v.  Cook,  Dick.  305. 

19.  In  relation  to  the  demand — bonds,  under  a  devise  in  trust  for 

debts. 

Devise  in  trust  to  sell,  and  apply  the  money  to  and  among  such  persons 
as  the  trustees  in  their  diiscretion  should  think  had  or  have  any  just  or  indis- 
putable demand  upon  A.  at  his  death,  to  each  in  equal  degree  and  propor- 
tion according  to  the  principal  sum,  as  far  as  the  money  would  extend ;  the 
eecurities  to  be  delivered  up :  but  die  money  to  be  given  and  received  in  no 
other  manner  than  as  voluntary  bounty.  The  fund,  being  more  than  sufficient, 
is  liable  to  interest  of  bonds  to  the  extent  of  the  penalties.  Aston  v.  Gregory, 
6  Ves.  151. 

20.  In  relation  to  the  demand  —  apportionment  de  die  in  diem 
on  bonds,  notwithstanding  condition  reserving  by  periodical  pay- 
ments. 

Of  interest  upon  a  bond,  according  to  the  general  rule,  as  accruing  tk  die 
in  diem,  not  as  dividend,  or  rent,  not  provided  for  by  the  statute,  is  not  pre- 
vented by  the  conch'tion,  reserving  it  by  equal  half-yearly  payments.  Banner 
▼.  Lowe,  13  Yes.  135. 

21.  In  relation  to  the  demand  —  simple-contract  dd)ts. 

Interest  given  in  equity  for  a  simple  contract-debt ;  as  at  law  for  every 
debt  detained,  either  by  the  contract  or  in  damages.     1  Yes.  63. 

82.  In  relation  to  the  demand  —  contract  to  pay  on  demand,  or  on  a 

day  certain. 

1.  A  written  undertaking  to  pay  at  a  day  certain,  or  on  demand,  as  a 
promissory  note,  carries  interest  from  the  day,  or  the  demand ;  as  at  law  it  is 
given  by  way  of  damages.    Upton  v.  Lord  Ferrers,  5  Yes.  801. 

2.  Under  a  written  contract  for  a  sum  of  money  payable  on  demand,  or 
a  day  certain,  interest  is  in  equity,  as  at  law,  payable  from  the  time  of  de- 
mand made,  or  from  the  fixed  period  of  payment.  Lowndes  v.  Collens, 
lTTes.jun,27. 

23.  In  relation  to  the  demand  —  contract  to  pay  by  instalments. 

Allowed  upon  a  written  agreement  to  pay  by  instalments.  Parker  v.  Hut- 
chinson, 3  Yes.  133. 

U  u  2  24.  In 


660  INTEREST.  [Chancery 

24.  In  relation  to  the  demand. —  contract  to  give  notes. 

Interest  at  5  per  cent,  under  a  contract  to  give  promisaory  notes.  Lowndes 
V.  Collens,  17  Ves.  jun.  27- 

25.  In  relation  to  the  demand  —  upon  &rther  directions  in  general. 

Interest  is  computed  by  the  master's  reports  upon  such  debts  only  as  carry 
interest,  according  to  the  rate  they  carry ;  and  upon  farther  directions  sulv- 
sequent  interest  is  directed  only  on  those  upon  which  the  report  has  already 
computed  interest ;  but  no  interest  is  computed  on  siasple-coatract  debts  by 
the  report,  or  by  order  afterwards.    2  Ves.  165. 

26.  In  relation  to  the  demand  —  upon  farther  directions,  though  ques- 

tion was  not  reserved. 

Upon  farther  directions  the  court  may  add  to  the  decree,  and  may  there- 
fore  give  interest,   though  the  question  of  interest  was   not   reserved. 

2  Ves.  164. 

27.  In  relation  to  the  demand — judgments,  in  bankruptcy,   and  a 

surplus. 

1.  Vide  in  tit.  Bakkrupt. 

2.  Interest  out  of  a  surplus  in  bankruptcy,  given  to  judgment-creditors,  'from 
the  6sih  of  the  commission  to  the  time  when  the  principal  sums  were  paid ; 
notwithstanding  the  securities  were  at  the  time  delivered  up  to  the  assignees, 
with  receipts  in  full  indorsed  on  them  ;  the  creditors  apprehending  that  the 
estates  would  not  produce  a  surplus,  which  proved  to  be  a  mistake.  Ex  parte 
Deey,  2  B.  &  B.  77. 

28.  In  relation  to  the  demand  —  legacies  in  general. 

Tlie  general  rule,  that  a  legacy  payable  in  future  shall  not  carry  interest 

before  the  time  of  payment,  applies  to  a  legacy  to  infants  payable  at  twenty- 

'  one :  the  exceptions  are  the  case  of  parent  and  child,  'the  case  of  a  residue, 

and  where  from  other  special  circunMtances  an  intention  to  give  interest 

clearly  appears.    Tyrrell  v.  Tyrrell,  4  Ves.  1. 

29.  In  relation  to  the  demand  —  legacy  to  a  son,   having  no  other 

provision. 

In  case  of  a  legacy  left  by  a  father  to  child,  the  child  having  no  other  pro- 
vision, it  is  a  necessary  implication  that  the  legacy  should  bear  interest ;  but 
this  implication  is  ousted  if  he  provides  any  maintenance  for  the  child,  how- 
ever small  the  maintenance,  and  however  large  the  legacy*  Ellis  v.  Ellis, 
I  Sch.  &  Lef.  5. 

SO.  In  relation  to  the  demand  —  interest  by  way  of  maintenance^  upon 
a  legacy,  in  the  case  of  parent  and  child  only. 

Interest  by  way  of  maintenance  upon  a  legacy  in  the  case  of  parent  and 
child  only.    3  Ves.  287. 

31  •  In  relation  to  the  demand  —  legacy  payable  inJidurOf  and  main- 
tenance ^ven  generally. 

Legacy  from  oarent  to  child  payable  injuturo:  if  maintenance  is  given 
generally,  it  shall  carry  interest :  but  if  an  annual  sum  less  than  the  interest 
IS  given  for  maintenance,  the  executor  paying  that  shall  have  the  rest. 

3  Ves.  17. 

32.  In  relation  to  the  demand  —  legacy  with  renminder  over,  on  dying 

under  age. 

A  residue  being  devised  to  an  infant,  with  a  remainder  over,  in  case  she 
should  die  under  age,  which  she  did ;  the  interest,  between  the  death  of  the 

testator 
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teMator  and  that  of  the  infant^  shall  go  to  her  representative!.    Chaworth  v. 
Hooper,  I  B.  C.  C.  82. 

33.  In  relation  to  the  demand  —  qtucre  upon  l^acy  to  grandchild,  pay- 
able inJiOttroj  or  contuigent. 

Whether  a  legacy  to  a  grandchild,  payable  upon  a  contingency,  or  at  a 
future  day,  shall  carry  interest,  as  in  the  case  of  a  child,  qiuere.   12  Ves.  23. 

^•.  In  relation  to  the  demand  —  legacy  to  grandchUdren,  where  grand* 

&ther  stood  in  2ocojpar^/i!s« 

,U  A^grandfather  having  taken  the  children  of  a  son  who  had  ruined  himself, 
educated  them  entirely,  and  by  his  will  c^ave  the  son  an  annuity,  provided 
he  did  not  interfere  with  the  children,  and  then  gave  legacies  to  the  children. 
Xiord  fiathurst  held,  that  the  grandfather  had  put  himself  in  loco  parentis^ 
and  decreed  interest  on  the  legacies.     1  Sch.  &  Lef.  5. 

2.  So,  per  Lord  Roslyn,  where  a  testator  gave  legacies  to  the  natural 
children  of  his  son,  payable  at  a  future  day,  and  gave  no  maintenance  in  the 
mean  time ;  but  gave  cUrections  how  they  should  be  educated,  and  attempted 
to  make  testamentary  guardians.    Ibid.  6. 

35.  In  relation  td  the  demand  —  legacy  to  natural  child  of  a  son,  where 

testator  stood  in  loco  parentis. 
Ibid. 

36.  In  relation  to  the  demand  —  master's  report  in  general. 
Vide  2  Ves.  165. 

37*  In  relation  to  the  demand  —  agaiiist  mortgagee  in  possession. 

Interest  will  be  charged  on  gales  of  rents  received  by  mortgagee  in  possession, 
after  his  debt  has  been  paid  off.    Lord  Trimleston  v.  Hamilf,  1  B.  &  B.  377* 

38.  In  relation  to  the  demand  —  in  case  of  mortgage,  upon  the  whole 

sum  liquidated  by  report. 
In  the  case  of  a  mortgage,  the  whole  sum  liquidated  by  the  report,  carries 
interest.    2  Ves.  159. 

39.  In  relation  to  the  demand  -^  notes. 
Vide  3  Ves.  135.    Dick.  305. 

40.  In  relation  to  the  demand  —  presumption  of  agreement  to  pay  inT 

terest,  from  acquiescence  in  banker's  accounts. 

Vide  1  B.  &  B.  429. 

41.  In  relation  to  the  demand  —  presumption  of  agreement  to  pay  in- 

terest, from  previous  payment 

When  interest  has  for  a  length  of  time  been  paid  upon  a  consolidated 
sum  of  principal  and  interest ;  an  agreement  to  that  effect  will  be  inferred, 
and  a  decree  made  accordingly.  McCarthy  v.  Lord  Llandaff,  1  Ball  & 
Beatty,  375. 

42.  In  reladon  to  the  demand  —  presumption  of  agreement  ta  pay 

interest,  from  previous  payments  upon  sinular  securities. 

An  implied  contract  to  pay  interest  may  be  raised  fr6m  the  dealings 
between  tne  parties :  as,  where  the  debtor  has  been  in  the  habit  of  paying 
interest  upon  such,  or  similar  securities.    Ex  parte  Williams,  1  Rose,  399. 

43.  In  relation  to  the  demand  —  purchase  money. 

1.  Interest  against  a  purchaser  for  delaying  payment.  Child  y.  Lord 
Abingdon,  1  Ves.  94. 

2.  A  purchaser  taking  possession  without  a  convejrance,  was  compeUed  to 

U  u  3  pa^ 
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pay  interest ;  though  the  money  wits  to  b^  paid  at  a  particular  day  on  the 
execution  of  the  conveyance.     Fludver  v.  Cocker,  12  Ves.  25* 

d«  Purchase  money  remaining  in  the  purchaser's  hands  to  pay  off  incun- 
brances,  shall  bear  interest.    Hughes  v.  Keameyi  1  Sch,  &  Lef;  1S4. 

44.  In  relation  to  the  demand  —  possessian  and  purchase  money  re- 

tained by  vendor. 
Vide  Swanst«  255. 

45.  In  relation  to  the  demand  —  arrears  of  rent-charge^  where  legal 

proceedings  have  been  restrained. 

Interest  will  be  allowed  upon  the  arrears  of  a  rent-charge,  where  the 
annuitant  has  been  restrained  from  proceeding  at  law,  to  recover  them. 
O'Donel  v.  Browne,  1  Ball  &  Beatty,  262. 

46.  In  relation  to  the  demand  —  residue  payable  inJiUuro^ 

Bequest  of  a  residue,  payable  at  a  future  time,  carries  interest ;  though 
the  legatee  does  not  live  to  receive  the  principal.     9  Ves.  289. 

47*  In  relation  to  the  demand  —  a  fund  wrongfully  withheld. 

Interest  decreed  to  the  full  amount,  produced  by  a  fund  wrongfully  with- 
held from  the  proprietor.    Earl  of  Oxford  v.  Churchill,  3  Yes.  &  Beam.  59* 

II.  mfim  it  MIX  be  ttivmti. 

1.  In  relation  to  the  person  —  responsible  agent  keeping  money  in 

hand. 

Acent,  by  the  desire  of  his  principal,  keeping  large  sums  in  his  hands,  for 
which  he  was  to  be  responsible  from  time  to  time,  and  duly  accountii^,  not 
liable  to  interest,  even  supposing  he  employed  it.    8  Ves.  48. 

2.  In  relation  to  the  person -^admrnistrator^nef^n/e  lite,  with  repect 

to  a  balance  in  his  hands. 

An  administrator  pendente  lite,  is  not  liable  to  interest  on  a  balance  in  his 
hands,  during  the  pendency  of  the  suit  in  tlie  ecclesiastical  court.  Gallivan 
V.  Evans,  1  Ball  &  Beatty  191. 

S.  In  relation  to  the  person  —  executor  keeping  money  in  hand. 

1 .  Executor  not  charged  with  interest  for  a  balance  in  his  hands,  retained 
under  a  fair  misapprehension  of  his  right  to  it.  Bruere  v.  Pemberton, 
12  Ves.  386. 

2.  Interest,  upon  balances,  in  the  hands  of  executors,  cannot  be  charged, 
unless  the  purposes  for  which  the  money  is  retained  appear  to  be  answered. 
1  Ball  &  Beatty,  231. 

4.  In  relation  to  the  person  —  legatee  erroneously  paid,  refunding. 
Vide  Swanst.  199. 

5.  In  relation  to  the  persbn  —  steward  keeping  money  in  hand,  with 

implied  consent  of  principal. 

There  may  be  cases,  in  which  interest  would  not  be  decreed  agiunst  a 
steward,  holding  money  in  his  hands :  where  that  practice  can  be  said  to 
have  the  sanction  of  the  principal.    14  Ves.  509* 

6.  In  relation  to  the  person  —  slight  difierence  in  sums  admitted,  and 

reported  in  tnistee's  hands. 
Vide  2  Ves.  36. 

7*  In  relation  to  the  demand  -—  balance  of  a  mutual  account 

Interest  refused  on  the  balance  of  a  mutual  account,  and  held  to  be  a 
simple-contract  debt.    Borret  v.  Goodere.  1  Dick.  428. 

8.  In 
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8.  In  relation  to  the  demand  —  account  taken  in  IndiiBy  and  setded 

with  difficulty,  by  a  third  person. 

Interest  not  aUowed  on  an  account  taken  in  India,  and  not  settled  by  the 
parties,  but  with  difficulty,  by  a  third  person.    Boddam  v.  Ryley,  2  B.  C.  C.  2. 

9.  In  relation  to  the  depiand*->  arrears  of  annuity  though  interest 

was  reserved  by  decree. 

Interest  refused  on  arrears  of  annuities,  though  interest  were  reserved 
by  the  decree.    Bignal  v.  Brereton,  1  Dick.  278. 

10.  In  relation  to  the  demand  —  arrears  of  annuity,  though  liquidated 

by  report. 

Arrears  of  annuity,  and  simple-contract  debts,  though  liquidated  by  the 
report,  do  not  carry  interest.    Bedford  v.  Coke,  1  Dick.  178. 

11.  In  relation  to  the  demand  —  arrears  of  annuity,  in  bar  of  dower. 

1.  Interest  not  given  on  arrears  of  an  annuity  in  bar  of  dower.  Tew  v. 
Earl  of  Winterton,  3  B.  C  C.  489. 

2.  For  interest  of  arrears  of  annuity  in  bar  of  dower,  some  contract  for 
interest  upon  forbearance  is  necessary:  compassion,  poverty,  or  that  she 
borrowed  money,  not  sufficient.    1  Yes.  451. 

3.  Interest  of  arrears  of  annuity  in  bar  of  dower,  refused.  Tew  v.  Earl  of 
Winterton,  I  Yes.  451. 

12.  In  relation  to  the  demand  —  rests  made  by  bankers  at  the  end  of 

three  months. 

Rests,  made  by  bankers  at  the  end  of  three  months,  cannot  be  sustained. 
1  Ball  &  Beatty,  360. 

»13.  In  relation  to  the  demand  —  book  debts. 

Interest  given  at  law  upon  a  written  undertaking  to  pay,  on  notes  payable 
on  a  day  certain :  not  upon  notes  payable  at  a  day  uncertain,  shop  debts,  &c. 
3  Yes.  135. 

14.  In  relation  to  the  demand  —  simple-contract  debts,  though  liqui- 
dated by  report. 

Simple-contract  creditors  not  entided  to  interest  from  the  confirmation 
of  the  report  stating  the  amount  of  the  testator's  debts.  Lloyd  v.  Baidwyn, 
Dick.  139. 

15.  In  reladon  to  the  demand  —  payment  by  co-surety. 

Two  persons  having  jointly  and  severally  granted  an  annuitv.  and  mutually^ 
covenanted  that  each  should  pay  one  moiety,  and  indemnify  the  other  against^ 
««  all  actions,  suits,  costs,  charges,  damages,  sums  of  money*  and  expences,'* 
which  might  be  incurred  by  reason  of  the  nonpayment  thereof;  one  on  the 
insolvency  of  the  other  had  made  payments  on  account  of  his  moie^,  is  not 
entitled  to  interest  on  sudi  payments.    Bell  v.  Free,  SwansU  90« 

16.  In  relation  to  the  demand  —  upon  &rther  directions  in  general. 

Yide  2  Yes.  165. 

17.  In  relation  to  the  demand  —  arrears  of  separate  annuity  Ujfeme 

covert. 

Interest  on  the  arrear  of  an  annuity  bequeathed  to  a  married  woman  for 
her  sole  and  separate  use,  not  given,  though  the  fund  was  producdve,  and 
though  there  was  a  large  residuum.    Anderson  v.  Dwyer,  1  och.&  Le£  301. 

18.  In  relatbn  to  the  demand  —  arrears  of  jointure. 

Interest  not  given  upon  arrears  of  maintenance  any  more  than  upon  arrears 
of  a  jointure.    Mellish  v.  Mellish,  14  Yes.  516. 

U  u  4  19.  In 
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19.  In  reladon  to  the  demand  — judgments. 

No  interest  is  allowed  upon  a  judgment  in  an  account  before  the  master^ 
or  in  an  action  upon  it.    2  Ves.  719. 

20.    In   relation    to    the    demand  —  judgment^    subsequent    to  the 

recovery. 

Under  a  judgment  at  law  no  interest,  subsequent  to  the  judgment,  can  be 
recovered ;  but  a  fresh  action  may  be  brought  for  it.,    2  Ves.  162» 

21.  In  relation  to  the  demand  —  judgment  of  assets  quando. 

Upon  a  bill  by  executors  to  have  the  assets  administered,  no  interest  is 
to  be  allowed  upon  a  judgment  on  assets  quando  acciderint.  Deschamps  v. 
Vanneck,  2  Ves.  716. 

22.  In  relation  to  the  demand  —  interest  by  way  of  maintenanoe,  i^kki 

a  legacy,  in  the  case  of  parent  and  child  only. 

Where  a  father  gives  a  legacy  to  a  child,  payable  at  a  future  day,  and 
makes  an  express  provision  for  maintenance  out  of  another  fund,  the  legacy 
shall  not  carry  interest  until  the  time  of  payment.  Wynch  v.  Wynch,  I  Cox, 
435. 

23.  In  relation  to  the  demand  — legacies  from  parent  to  cbOd,  payable 

injiduroj  with  maintenance. 

Upon  the  ground  of  an  express  maintenance,  and  other  indications  of 
the  intention,  the  lord  chancellor  inclined  to  the  opinion,  that  the  rule  for 
interest  upon  a  legacy,  given  by  a  parent  to  a  child,  till  the  time  of  payment* 
was  not  applicable :  but  the  Dili  of  the  children  was  dismissed  upon  cir- 
cumstances of  acQuiescence,  laches,  and  the  consequent  difficulty  of  taking 
the  accounts.    Mitchell  v.  Bower,  3  Ves.  283. 

24.  In  relation  to  the  demand  — legacy  to  son,  with  maintenance. 
VidelS.&L.5. 

25.  In  relation  to  the  demand  —  legacy  payable  infuturo^  with  main- 

tenance. 
Vide  3  Ves.  283. 

26.  In  relation  to  the  demand  —  legacy  payable  injiituro^  and  annual 

sum,  less  than  interest,  for  maintenance. 

Vide  3  Ves.  17. 

27<    In  relation   to  the   demand  —  legacy  payable  in  futwro^   and 

contingent. 

Testator  gave  to  A.,  B.^  C,  D.,  and  £.  500/.  each,  to  be  paid  to  them  at 
their  respective  ages  of  23  years,  and  if  they  should  die  before  that  time, 
then  their  respective  legacies  were  to  sink  into  the  residue  of  his  personal 
estate.  These  legacies  do  not  carry  interest,  and  no  maintenance  can  be 
allowed  to  the  legatees.    Descrambes  v.  Tomkins,  1  Cox,  133. 

28.  In  relation  to  the  demand — legacy  payable  at  twenty-one* 
Vide  3  Ves.  13. 

29.  In  relation  to  the  demand  —  quaere  upon  legacy  to  grandchild, 

payable  injuturo^  or  contingent. 
Vide  12  Ves.  3. 

So.  In  relation  to  the  demand  — no  interest,  by  way  of  maintenance, 
upon  a  legacy,  simply  to  a  grandchild  or  natural  child. 

No  interest  by  way  of  maintenance  upon  a  legacy  simply  to  a  grandchild 
or  a  natural  child.    6  Ves.  546. 

6  31.  In 
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Si.  In  relation  to  the  demand  —  arrears  of  maintenance. 
Vide  14  Ves.  516-    •  ^ 

32.  In  relation  to  the  demand  —  master's  report  in  general. 
Tide  2  Ves.  165. 
33.  In  relation  to  the  demand  —  against  mortgagee  in  possession. 

Annual  rests  are  not  directed  in  the  accounts  against  a  mortgagee  in  pos^ 
session  from  the  middle  of  the  time,  but  only  from  the  beginning  in  a  special* 
case,  or  not  at  all.    Davis  ▼•  May,  Cooper,  238. 

34.  In  relation  to 'the  demand  <^- partnership  account,  long  unsettled^ 

and  rendered  intricate  by  neglect. 

In  a  long  unsettled  partnership  account,  rendered  intricate  by  neglect  of 
the  party,  he  or  his  representative  shall  have  no  interest  on  the  balance  when 
settled.    Bodham  v.  Rilcy,  1  B.  C.  C.  289. 

35.  In  relation  to  the  demand  —  portions,  with  maintenance,  increased 

by  will. 
Portions  under  a  settlement  for  younger  children,  were  increased  by  the 
will  of  the  father :  there  being  an  express  maintenance  of  2  per  cenU  upon 
the  original  portion,  the  rule  for  interest  upon  the  legacies  does  not  apply ; 
but  the  court  continued  the  2  per  cent,  upon  them.  Long  v.  Long,  3  Ves. 
286. 

36.  In  relation  to  the  demand  —  deposit  on  a  purchase. 

Purchaser  not  to  pay  interest  on  the  deposit,  even  where  he  has  rendered 
a  suit  necessary  by  refusing  to  perform  the  contract  on  the  ground  of  an  ob- 
jection to  tlie  title,  which  could  not  be  supported.  Bridges  v.  Robinson^ 
3Mer.  694.  . 

37.  In  relation  to  the  demand  —  stale  demand. 
Interest  refused  upon  a  stale  demand.    Merry  v.llyves,  1  Eden,  1. 

III.  /jrom  togat  prrtoH  it  toill  be  gtben^ 

1.  In  relation  to  the  demand  -— annuity,  the  payment  of  which  was 

ileglected  to  be  enforced. 

Interest  directed  to  be  computed  on  the  arrears  of  an  annuity  from  the 
time  of  filing  the  bill,  till  which  time  the  nonpayment  was  attributed  to  the 
neglect  of  the  annuitant,  in  not  using  means  to  enforce  payment,  the  fund 
bemg  effective.    Morgan  v.  Morgan,  Dick.  643. 

2.  In  relation  to  the  demand  —  contract  to  pay  on  demand,  or  on  a 

day  certain. 

Vide  5  Ves.  801. ;  17  Ves.  27. 

3.  In  relation  to  the  demand  —  a  case  in  which  the  lands  charged  were 

subject  to  a  jointuring  power. 

Devise  to  A.  for  life,  with  remainder  to  his  first  and  other  sons,  remainder 
to  his  daughters;  an4  in  default  of  such  issue,  the  premises  to  stand  charged 
with  two  sums,  to  be  paid  after  the  death  of  A.  without  issue ;  and  subject 
to  such  charge  over,  with  a  power  to  A.  of  jointuring  the  whole  estate, 
which  he  executed.  A.  dying  without  issue,  held,  that  the  sums  only  carried 
interest  from  the  death  of  the  Jointress,  who  survived  him.  Reynolds  v. 
Meyrick,  1  Eden,  48. 

4.  In  relation  to  the  demand  —  l^acies,  in  general. 

1.  Interest  not  allowed  on  legacies  until  the  end  of  one  year  after  the  tes- 
tator's death.    2  Sch.  &  Lef.  455. 

2.  Interest 
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3.  Interefl  of  l6^acie»  to  be  oompiUcd  from  a  year  after  testator's  death, 
unless  some  other  time  appointed  by  testator :  but  he  cannot  make  executor 
answer  interest  beyond  what  the  law  has  done.    1  Ves*  S67. 

S.  In  tJ\  cases  of  legacy^  interest  only  from  the  end  of  a  year  from  the 
death ;  unless  otherwise  liirected :  the  old  rule*  depending  upon  the  fimd, 
as  productive  or  barren,  being  exploded.    7  Ves.  97. 

4.  Interest  upon  legacies  from  a  year  after  the  death,  upon  the  presump- 
tion, that  the  property  is  got  in  by  Uiat  time,  and  making  mterest.    10  Ves. 

'8SS.  '  . 

5.  General  'rule*  for  convenience,  centtdering  the  perstaal  Estate  to  be 
reduced  into  possession  a  year  from  the  death  of  the  testator ;  and  therdbre, 
interest  upon  legacies  from  that  period,  unless  some  other  is  fixed  by  the 
will ;  though  actual  payment  within  that  time  may,  in  many  instances,  be 
impracticable.    13  Ves.  333. 

6.  Reference  by  the  will  to  the  time  when  the  personal  estate  shall  be  got 
in,  does  not,  without  the  most  plain,  distinct  intention,  affect  the  legal  pre- 
sumption, that  it  may  be  got  in  within  a  year.     13  Ves.  334. 

7.  A  legacy  out  of  a  personal  fund,  bequeathed  generally,  without  as- 
signing any  time  for  payment,  bears  interest  only  from  a  year  after  the  death 
oi  the  testator,  thouah  the  fund  out  of  which  it  is  to  be  paid  consist  of  stock 

'  and  other  matters  yielding  immediate  profit.  Pearson  v.  Pearson,  1  Sch.  & 
Lef.  10. — In  such  case,  interest  is  payable  from  the  end  of  the  year,  though 
the  fund  does  not  come  to  be  disposable  for  the  payment  of  the  legacies  until 
long  after ;  and  if  the  fund  is  productive  within  the  year,  the  intermediate 
profits  belong  to  residuary  legatee.  Sch.  Sc  Lef.  12.  But  if  the  legacy  be 
charged  on  lands,  interest  is  payable  from  the  death  of  the  testator,  or  not 
at  alh    Ibid.  11. 

8.  A  wife  as  well  as  a  child*  is'  within  the  exception  to  the  rule,  that  a 
legacy  does  not  bear  interest  till  it  is  payable.    3  Ves.  16. 

5.  In  relation  to  the  demand  —  l^acies  to  be  raised  by  sale. 

1.  Devise  upon  trust,  by  demise,  sale,  or  mortgage,  or  by  rents  and  pro- 
fits, to  raise  and  pay  with  all  convenient  speed  after  Uie  decease  of  the  de- 
visor a  sum,  and  subject  thereto  upon  other  trusts.  Interest  decreed  at  4 
per  cent,  from  the  death*    Spurwa]^  v.  Gl^nn,  9  Ves*  483. 

2«  Legacies  charged  on  a  reversion,  directed  to  be  raised  by  sale  or  mort- 
gage, and  declared  to  carry  interest  from  the  death  of  the  testator,  it  not 
appearing  from  the  will  that  the  estate  charged  was  a  reversion.  Davies  v. 
Davies,  1  Dan.  84* 

f  6.  In  relation  to  the  demand  —  I^a^ades  from  parent  to  child  payable 

in  JiUuro, 

Legacy  from  a  parent  to  a  child  bears  interest  before  the  time  of  payment, 
and  from  the  deatn  of  the  testator.    3  Ves.  13. 

7.  In  relation  to  the  demand — legacies  from  parent  to  child  payable 

injidwroj  with  maintenaace* 
Vide  1  Cox,  433. 

8.  In  relation  to  the  demand — legacies  to  grandchiUren. 
Interest  from  testator's  death,  upon  legacies  to  bis  grandchildren,  by  im- 
plication ;  the  object  being  a  provision  and  maintenance  for  the  legatees, 
described  as  infant  orphans,  and  some  of  them  illegitimate.    Hill  v.  Hill, 
3  Ves.  &  Beam.  183. 

9.  In  relation  to  the  demand  —  legacies  to  collaterals  payable  at  twenty- 

one»  or  marriage. 

A  legacy  from  an  uncle  to  a  niece,  to  be  paid  at  twenty«one  or  marriage, 

dees 
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does  not  ctrry  mttresC  before  the  time  of  pnyment.     Crickett  v.  Dolvy, 
S  Ves.  10. 

10.  In  relation  to  the  demand  —  legacies  from  husband  to  wife. 

Interest  upon  a  legacy  to  a  wife  or  a  natural  child,  not  allowed  from  tes- 
tator's death ;  as  it  is  in  favour  of  a  legitimate  child  by  way  of  maintenance. 
Lowndes  ▼•  Lowndes.  15  Ves.  301* 

11.  In  relation  to  the  demand — I^acies  from  husband  to  wife,  payable 

infituro* 

No  exception  in  favour  of  a  wife,  as  for  a  child,  to  the  rule,  that  a  legacy 
does  not  bear  interest,  before  it  is  payable.    Stent  v.  Robinson,  12  Ves.  461. 

12.  In  relation  to  the  demand  —  legacies  to  natural  children. 
Vid^  15  Ves.  801. 

13.  In  relation  to  the  demand  —  legacies  in  miscellaneous  cases. 

A  testator  bequeathed  a  sum  to  trustees  to  place  out  at  interest,  and  pay 
and  apply  the  interest  for  and  towards  the  maintenance  and  support  of  F.  R., 
and  the  maintenance,  education,  and  bringing  up  of  all  and  every  her  chil- 
dren until  the  youngest  should  attain  twenty-one,  and  then  to  pay  the  in- 
terest to  the  plaintiff  during  sudi  part  of  her  life  as  she  should  remain  the 
wife  of  I.  R.,  for  her  sole  use,  and  after  her  death  to  F.  R.,  whilst  she  should 
be  his  widow ;  and  in  case  of  her  death  or  marriage,  then  to  apply  the  in- 
terdbt  towards  the  maintenance  of  her  children,  till  the  youngest  should 
attain  twenty-one.  Held,  that  F.  R.  was  not  entitled  to  the  mterest  until  the 
end  of  a  year  after  the  testator's  death,  although  the  testator  (who  was  her 
husband's  uncle)  was  in  his  lifetime  in  the  habit  of  allowing  her  an  annuity 
for  her  support :  the  exception  in  favour  of  legacies  bv  parents  or  persons  in 
loco  parentis  never  having  been  extended  jto  the  case  or  an  adult  legatee ;  and 
the  testator  having,  in  the  bequest  of  annuities  to  other  persons,  directed 
the  first  payments  to  be  made  within  the  first  year  after  his  death.  Raven  v. 
Waite,  1W.C.C.20*.  ^ 

14.  In  relation  to  the  demand— life-interest. 

To  tenant  for  life,  whether  from  the  death  of  the  testator,  orti  year  after- 
wards.   9  Ves.  553. 

15.  In  relation  to  the  demand  —  tenant  for  life  of  the  residue. 

The  tenant  for  life  of  the  residue  under  a  will,  has  no  claim  to  interest 
until  one  year  after  the  testator's  death.    Stott  v.  HoUingworth,  d  Mad.  161 . 

16.  In  relation  to  the  demand  —  master's  report. 

Interest  ordered  to  be  calculated  on  sums  reported  due  from  the  date  of 
the  master's  report.  Cruise  v.  Lowth,  4  B.  C.t).  157*  But  this  order  dis- 
charged (S.  C.)    Ibid.  316. 

17.  In  relation  to  the  demand-^ notes. 

Interest  given  on  a  note  of  band  ftom  the  time  of  its  becoming  payable. 
Lithgow  V.  Lyon,  Cooper,  29* 

16.  In  relation  to  the  demand  >^  stale  demand. 
Vide  1  B.  &  B.  180. 

IV.  %tt  Wbat  lunotmt  it  toill  be  gtfiett^ 

1.  In  relation  to  the  person  —  compound  interest  against  executors 

keeping  money  in  hand. 
Vide  11  Ves.  92. 

2.  In 
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2.  In  relation  to  the  person  —  compound,  against  executors  under  the 

direction  to  accumulate. 

Executor  charged  with  compound  interest,  at  five  per  cenU  under  a  direc- 
tion for  half-yearly  rests,  as  not  having  attempted  to  execute  a  trust  to  ac- 
cumulate ;  though  no  loss  happened,  and  a  due  execution  of  the  trust  could 
not  have  produced  so  much.  Allowed  subsequent  costs  of  proceedings, 
consequential  upon  those,  of  which  the  costs  were  allowed  him  by  the  original 
decree ;  not  as  to  the  inquiries  and  accounts,  relating  to  the  breach  of  trust: 
nor  charged  with  those  costs  arising  principally  from  a  necessary  investiga- 
tion as  to  the  rule,  by  which  they  ought  to  oe  charged.  Raphael  v.  Boelun» 
13  Ves.  590. 

3.  In  relation  to  the  person  —  executors  keeping  money  in  hand. 
Vide  11  Ves.  58. ;  12  Ves,  127. 

4.  In  relation  to  the  person  —  executors  using  money. 
Vide  11  Ves.  60. ;  12  Ves.  127. 

5.  In  relation  to  the  person  —  executors  unnecessarily  calling  in  pro- 

perty. 
Vide  12  Ves.  127- 

6.  In  relation  to  the  person  —  executors  under  direction  to  accumulate. 
Ibid. 

7.  In  relation  to  the  person  —  trustee,  under  trust  to  accumulate* 

A  trustee  in  a  will  which  directs  money  to  be  laid  out  at  the  best  interest, 
keeps  it  with  the  co-lrustee*s  consent,  at  four  per  cent, :  ordered  to  pay  five 
per  cent.    Forbes  v.  Ross,  2  B.  C.  C.  430. 

8.  In  relation  to  the  demand  —  general  rule. 

The  reason  of  the  rule  in  chancery  to  give  interest  at  four  per  cent,  only, 
is,  that  money  is  generally  to  be  had  at  that  rate ;  but  the  rule  is  not  inva- 
riable.   2  Ves.  511. 

9.  In  relation  to  the  demand  —  bonds. 

1.  Bond  creditors  not  to  have  interest  beyond  the  penalties  of  their  bonds. 
Gibson  v.  Egerton,  Dick.  409. ;  Kettlebv  v.  Eettleby,  Id.  514. 

2.  Interest  not  to  be  calculated  on  old  bonds  beyond  the  penalty.  Tew  v. 
Earl  of  Wiiiterton.    3  B.  C.  C.  489.    S.  P.  Knight  v.  Maclean,  Ibid.  496. 

3.  Interest  on  mortgages,  calculated  upon  the  principal  and  interest 
reported  due :  but  on  bonds  and  legacies,  on  the  principal  on]y.  Perkins  v. 
Baynton.     1  B.  C  C.  574. 

4.  No  interest  beyond  the  penalty  of  a  bond;  except  under  special  cir- 
cumstances.   Clark  V.  Seton,  6  Ves.  411. 

5.  If  the  party  is,  by  injunction,  prevented  from  recovering  his  debt  at 
law;  or  if  an  elegit  creditor  is  called  to  an  account  in  equity;  interest  may  be 
recovered  beyond  the  penalty.    1  Ball  &  Beatty,  239. 

6.  Interest  beyond  the  penalty  is  not,  in  the  master's  pffice,  recovendble 
against  the  assets  of  a  deceased  debtor.    Ibid. 

10.  In  relation  to  the  demand  —  bonds,  with  judgment  assigned  for 

same  demands. 

Bond  and  judgment  assigned :  interest  must  be  calculated  to  the  date  of 
the  report,  so  as  not  to  exceed  the  penalty.  Sharp  v.  Earl  of  Scarborough, 
3  Ves.  557. 

11.  In  relation  to  the  demand  —  bonds,  with  mortgages  for  same 

demands. 

Interest  beyond  the  penalty  of  a  bond  upon  a  mortgage  for  the  same 
debt ;  though  by  a  surety.    Clarke  v.  Lord  Abingdon,  17  Ves.  Jun.  106. 

12.  In 
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12.  In  rehtion  to  the  demand  —  compound  interest,  in  general. 

1.  Interest  upon  interest  not  given.    Waring  v.  Cunliffe.     1  Yes.  99. 

2.  Though  compound  interest  cannot  be  taken  under  an  antecedent  con- 
tracty  accounts  may  be  settled,  even  half-yearly,  upon  that  principle.  Ex- 
ception as  to  real  securiUes.    Ex  parte  Bevan,  9  Yes.  223. 

5.  An  agreement  d  priori^  that  interest  should  hear  interest,  is  void ;  but 
one  at  the  end  of  the  year,  that  it  should,  is  valid.     1  Ball  &  Beatty,  430. 

4.  Award  not  to  be  impeached  for  allowing  compound  interest;  tor  it  may 
be  allowed  in  case  of  a  contract  for  it,  either  express  or  to  be  inferred  from 
the  nature  of  the  dealings  between  the  parties ;  as  if  it  is  according  to  the 
course  of  their  trade;  therefore  it  is  a  conclusion  of  fact,  on  whieh  the 
judgment  of  the  arbitrators  is  final ;  but  this  doctrine,  as  to  interest,  has  no 
relation  to  mortgages.    Morgan  v.  Mather,  2  Yes.  15. 

IS.  In  relation  to  the  demand — compound  interest  on  remainder- 
man's proportion  of  fine  for  renewal. 

Compound  interest  at  four  j9^  cent,  allowed  to  the  tenant  for  life,  for  the 
remainder-man's  proportion  of  fines  paid  for  the  renewal  of  a  beneficial 
lease.    Nightingale  v.  Lawson,  1  B.  C.  C.  440. 

14.  In  relation  to  the  demand — judgment. 

1.  Interest,  beyond  the  penalty,  allowed  to  a  judgment  creditor,  trustee  lu 
possession,  under  the  will  of  his  debtor ;  as  such  applying  the  entire  of  the 
rents,  in  discharge  of  other  debts,  and  not  retaining  any  part  for  his  own. 
Atkinson  v.  Atkinson,  1  Ball  &  Beatty,  258. 

2.  Judgment  creditors,  coming  in  under  a  decree,  and  provihg  debts  in  the 
master  s  office,  are  not  entitled  to  interest  beyond  the  penalty.  Moore  v. 
M'Namara,  Ibid.  309. 

15.  In  relation  to  the  demand  — judgment,  subsequent  to  the  recovery. 

Vide  2  Yes.  162. 

16.  In  relation  to  the  demand— legacies. 

1.  Interest  at  five  per  cent,  decreed  on  a  legacy  for  mourning  under  spe- 
cial circumstances.     Swinifen  v.  Scawen,  Dick.  117. 

2.  A  legacy  to  be  paid  at  twenty-one,  with  interest  at  four  joer  cent,  given 
to  an  infant ;  orderea  to  be  invested  in  the  funds,  and  if  greater  interest 
made,  to  be  for  the!  benefit  of  the  legatee.    Green  v.  Pigot,  1  B.  C.  C.  103. 

3.  General  rule,'  that  legacies,  where  no  interest  is  eiven  by  the  will,  shall 
carry  interest  at  four  per  cent,  only,  and  from  the  end  of  a  year  after  death 
of  the  testator,  except  where  it  is  given  by  way  of  maintenance ;  though  the 
fund  produces  more ;  and  the  interest  shall  not  be  increased  by  the  effect  of 
appropriation.    Sitwell  v.  Bernard,  6  Yes.  520. 

4.  Claim  of  five  j9^  cent,  upon  a  legacy,  as  being  given  out  of  a  capital  in 
tnide,  not  decided.    Stent  v.  Robinson,  12  Yes.  461. 

4 

1 7.  In  relation  to  the  demand «—  master's  report 

Interest  to  be  computed  on  thb  sum  reported  due  to  the  plaintiff,  not  con- 
fining it  to  the  principal.    Wainwright  v.  Healy,  1  Dick.  444. 

1 8.  In  relation  to  the  demand  —  mortgage. 
Yide  1  B.  C.  C.  574. 

1 9.  In  relation  to  the  demand  — of  rest  against  mortgagee  in  possession. 

Yide  Cooper,  238.     ' 

20.  In  relation  to  the  demand  —  a  fond  wrongfolly  withheld. 

Interest  at  four  per  cent,  upon  a  demand  established  as  a  debt  against  the 
fu|ids  of  others.    Earl  of  Oxford  v.  Churchill,  3  Yes.  &  Beam.  59. 

21.  In 
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21.  In  relation  to  the  demand  —  power  to  chai^  a  sum  in  gross. 

A  power  to  charee  a  sum  in  gross,  implies  a  power  to  give  any  rate  of 
leffal  interest;  and  tne  rule  of  the  court  to  f^ve  tour  per  cetU*  implies  only 
where  ao  rate  is  specified  by  the  party  having  power  U>  fix  it.  Lewis  v. 
Freke»  2  Ves.  507. 

22.  In  relation  to  the  demand  —  demand  established  as  a  debt  against 

the  funds  of  others. 
Vide  3  Ves.  8c  Beam.  59. 

23.  In  relation  to  the  demimd  — <•  West  India  interest. 

1.  Legacy  of  a  sum  of  money  Jamaica  currency ,  decreed  with  Jamaica 
interest  From  the  death  of  the  testator.    Raymond  v.  Brodbdt,  5  Ves.  199. 

2.  West  India  interest.    9  Ves.  267. 

3.  Legacies  in  the  currency  of  Jamaica,  where  the  testator  resided :  assets 
and  executors  in  both  countries.  The  l£p;atees,  livine  in  this  country,  not 
entitled  to  Jamaica  interest.    Bourke  v.  Ricketts,  10  Ves.  330. 

24.  In  relation  to  the  demand — miscellaneous* 

1.  Interest  given  at  four  and  a  half /xr  cen^.  Cox  v.  Chamberlain,  4  Ves. 
631. 

2.  ynder  an  agreement  to  take  off  a  discount  above  five  per  cent,  for 
prompt  payment,  though  according  to  the  custom  of  the  trade,  the  creditor 
cannot  upon  failure  charge  more  than  five  per  cent.  Ex  parte  Aynswortli, 
4  Ves.  678. 

3.  Upon  a  contract  for  18  month's  credit,  as  to  the  usage  of  a  trade  to 
include  the  current  year,  quare.    Lord  Courteney  v.  Oodschall,  9  Ves.  473. 

V.  Ci^  iffx$nm  etttttleti  to  acrtmiulattotui  af  immfr  ajScrr^ 

taiiteb* 

1.  Where  legacies  to  children  are  payable  at  twenty-one. 

Vide  1B.C.C.  335. 

2.  Where  l^acies  are  contingent 

Interest  of  a  contingent  legacy  between  the  death  of  tenant  for  life,  and 
the  contingency  hiqppening,  falls  into  the  residue.  Shi^we  v.  Canlifie, 
4  B.  C.  C.  144. 

3.  In  a  miscellaneous  case. 

Gift  of  a  special  residue,  the  interest  to  wife  for  life,  then  to  the  niece  for 
life,  then  the  principal  to  her  children,  if  any ;  if  not,  to  the  younger  children 
of  A.,  if  any ;  if  not  to  B. :  the  general  residue  to  his  wife ;  the  nephew  and 
niece  had  no  children ;  the  interest  firom  death  of  the  niece  to  that  of  the 
nephew,  klls  into  the  residue.    Wyndham  v.  Wyndham,  3  B.  C.  C.  58. 

VL  jJDf  ttfuntiing  tntnedt* 

Where  the  court  cancels  a  bond. 

An  equity  attaching  to  a  bond  attaches  also  to  interest  paid  on  it ;  and 
where  ue  court  orders  a  bond  to  be  cancelled,  they  will  also  order  the  in- 
terest paid  on  it  to  be  refunded.    Hitchcock  ▼•  Giddings,  4  Price,  135. 


JOINT.TENANCY. 
I.  mw  iMtlHt  mate  a  |Q<m<trtiatic|i. 

1.  An  interest  to  two  or  more  is  joint,  unless  there  are  words 
of  severance,  or  mdess  a  contrary  inference  arises  in  equity 
firom  die  nature  of  the  transaction. 

2.  Set- 
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2.  Settlemeni  to  pennit  all  and  every  the  children  to  take  pro- 
fits to  them  and  their  heirs  for  ever. 
S.  Vide  in  tit  Devise.  —  Will. 

IL  Mfim  a  ininutmmtp  i0  gtfmth^ 

By  one  covenanting  to  sell. 

III.  mfm  a  jotm^tettattcp  rematmi  tttmrtimtf. 

Where  the  tenants  perish  by  one  blow. 

IV*  "Cgett  ID  no  mtbif^m^hip  amongjst  ttirrcgamji^ 

Not  therefore  in  the  case  of  escpenditure,  in  the  way  of  trade, 
upon  land. 


I.  mftat  tooriMi  matt  a  jtnnuttnmtft^ 

1.  An  interest  to  two  or  more  is  joint,  unless  there  are  words  of  seve- 
rance^  or.  unless  a  contrary  inference  arises  in  equity  from  the  nature 
of  the  transaction. 

Notwithstanding  tfa)B  leaning  of  late  to  ar  tenancy  in  common,  an  interest 

S'ven  to  two  or  more,  either  by  way  of  legacy  or  otherwise,  is  joint,  unless 
ere  are  words  of  severance,  as  ^*  equally  among,"  &c.,  or  an  mference  of 
that  sort  arises  in  equity  from  the  nature  of  the  transaction ;  as  in  partner- 
ships, a  joint  mortgage,  &c.    Morley  v.  Bird,  S  Ves.  628. 

2.  Setdement  to  pennit  all  and  every  the  children  to  take  profits  to 

them  and  their  heirs  for  ever. 

Settlement  to  permit  all  and  every  the  children  to  take  rents  and  profits 
to  them  and  their  heirs  for  ever ;  they  are  joint-tenants.  Stratton  v.  Best, 
2  B.  C.  C.  23S. 

IL  mfim  a  loim^tmancp  i»  urtettti^ 

By  one  covenanting  to  seD. 

Covenant  by  joint-tenant  to  sell,  severs  the  joint-tenancy  in  equity,  though 
not  at  law.    3  Ves^  257. 

III.  mfim  a  totm^trnattcp  rematn0  wmbtttti^ 

Where  the  tenants  perish  by  one  blow. 

If  two  persons  being  joint-tenants,  perish  by  one  blow,  the  estate  will  re- 
main as  it  was.    BnuUiaw  v.  Toulmin,  Dick.  6SS. 

IV.  %fftvt  i$  m  0in:fiifior0j^tp  attiongut  imrd^amsi. 

Not  therefore  in  the  case  of  expenditure^  in  the  way  of  trade,  upon 

land. 

If  joint-tenants  of  leasehold  or  freehold,  lay  out  money  jointly  upon  it  in 
the  way  of  trade,  there  is  no  survivorship.    1  Ves.  4M. 
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IRELAND. 
3(n  tdation  to  ivSasUA 

Outkwiy  n  at  this  day  the  common  procen  m  Ireland.    4  Ves.  738. 

LACHES. 
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LACHES. 

1.  Principle  of  equityi  that  the  demand  of  relief  should  be 

prompt 

2.  Where  no  excuse  exists,  the  efiect  of  laches  is  the  same  ia 

equity  as  at  law. 
S.  Equity  will  not  relieve  after  a  great  lapse  of  time. 

4.  R^son  of  the  doctrine. 

5.  Consequences  of  the  principle,  that  the  demand  of  relief 

should  be  prompt. 

6.  Laches  may  be  excused  from  ignorance. 

7.  Laches  may  be  excused  from  the  obscurity  of  the  transaction. 

8.  Laches  are  excused  by  the  pendency  of  a  suit 

9«  Lapse  will  not  affect  one  seeking  discovery  of  title  from  one 
in  possession  of  its  evidences. 

10.  Laches  not  applicable  to  a  large  body  of  creditors. 

11.  Laches  not  imputable  to  creditors  under  a  devise  for  debts. 

12.  Distress  or  embarrassitient  will  not  excuse  laches. 

IS.  The  neglect  to  obtain  the  legal  title,  by  one  in  possession 

under  an  equitable  title,  is  not  laches. 
14.  Efiect  of  non-user  of  a  right. 

IL  Bfitfluettcr  of  lacj^  in  {larticufar  t^m* 

1.  Account  —  acquiescence  alone  in  accounts  furnished,  does 

not  amount  to  a  settlement 
^.  Account  —  laches,  permitting  a  distribution. 

3.  Account  —  account  of  interest  against  tenant  for  life,  not 

limited  to  six  years. 

4.  Account  —  capture  by  a  privateer. 

5.  Account  -^  account  of  rents  and  profits  confined  to  six  years. 

Vide  infra. 

6.  Annuity  act  ^—  effect  of  laches  with  reference  to. 

7.  Charge  —  effect  of  laches  upon  equitable  chsirge  on  real 

estate. 

8.  Charity  —  mortgage  given  to  charity  by  will  in  1754,  and  no 

bill  ^led  till  1792. 
9»  Contracts  —  the  time  at  which  a  contract  is  to  be  performed 
material.. 
Vide  in  tit  Contract. 

10.  Contracts  —  see  infra  "  Specific  performance." 

11.  Creditors  —  the  doctrine  does  not  apply  to  a  large  body  of 

creditors. 

12.  Creditors  —  laches  not  imputable  to  creditors  under  a  devise 

for  debts. 
IS.  Election — ^influence  of  laches  in  a  case  of  election.* 

1 4.  Fraud  —  no  lapse  of  time  shall  operate  as  a  direct  bar  of 

fraud. 

15.  Fraud  —  but  it  may  as  evidence. 

1 6.  Fraud  -—  laches  of  twenty-five  years  bars  relief. 

1 7.  Fraud  —  specific  performance  decreed,  the  lapse  of  dme  being 

trifling,  and  the  result  of  fraud. 

18.  Fraud 
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18.  Fraud  —  rendering  contracts  impeachable. 

19.  Fraud  —  equity  wul  relieve,  where  lessee  has  lost  his  r^ht 

by  fraud  in  lessor. 

20.  Fraud— ignorance  of  fraud,  or  excuses  for  laches  in  cestui 

que  trust 

21.  Impeachable  transactbns  — contracts. . 

22.  Impeachabletransactions — misapplication  of  purchase  money 

oifeme  caoexfs  separate  estate. 

25.  Impeachabletransactions  —  leases. 

24.  Impeachable  transactions  —  lease  at  under  value. 
25*  Impeachable  transactions  — -  recovery. 

26.  Incorporeal  rights  —  laches  operate  as  evidence  for  and 

wainst. 

27.  In&icy  —  defendant's  infimcyyno  excuse  for  plaintiflTs  delay. 

28.  Landlord  and  tenant— nonpayment  of  rent  no  bar  to  re- 

covery at  the  expiration  of  the  term. 

29.  Landlord  and  tenant  —  equity  will  rdieve,  where  lessee  has 

lost  his  right  by  fraud  in  lessor. 

30.  Landlord  and  tenant  —  laches  in  lessee  accounted  for,  no 

bar  to  relief. 
S 1 .  Legacy  —  lapse  ndses  a  presumption  of  payment 

32.  Legal  proceedings  —  eflect  of  laches  in  not  proceeding  with 

a  suit* 

33.  L^;al  proceedings  —  bill  being  dismissable;  excuses,  laches. 

34.  Mines  —  inference  of  abJEUidonment  of  a  ri^U  from  non-user, 

not  applicable  to  the  case  of  mines. 

35.  Mortgage — laches  are  a  bar  to  redemption. 
2^^.  Presumption  — of  release. 

37.  Presumption  -—  against  stale  demands. 

38.  Release  —  presumption  of. 

39.  Remainder-man — effect  of  laches  in  creditor  not  demanding 

interest  fit>m  tenant  for  life. 

40.  Remainder-man  —^  laches  precludes  remainder-man  turning 

round  tenant  to  seek  compensation  against  the  assets  of 
tenant  for  life.' 

41.  Specific  performance^ — the  time  at  which  a  contract  is  to  be 

performed  materiaL    Vide  in  tit  Contract. 

42.  Specific  performance -^refiised  on  laches  of  plaintiff. 

43.  Specific  peifermance—xefiised  on  laches  and  trifling  con- 

duct of  plaintiff. 

44.  Specific  performance — laches  in  not  proceeding  with  a  suit, 

a  bar. 

45.  Specific  performance — delay,  injurious  to  the  adverse  party, 

precludes  a  performance. 

46.  Specific  performance — trifling  laches,  the  result  of  fittud, 

excused. 

47.  Trust —efiect  of  laches  of  cestui  que  trust 

46.  Trust  —  ignorance  of  fraud  excuses  laches  in  cettui  qui  trust 
40.  Miscellaneous  —  a  case  between  heir  and  residuary  legatee, 
and  a  redeemable  interest  the  subject 

Vol.  VIII.  X  x  IN.  3fa. 
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III.  JIttfltience  of  lacB^  upon  {brmsi  of  procetmm 

As  rendering  necessary  a  bill,  where  otherwise  a  motion  would 
suffice. 

IV.  3|n  telatton  to  proceetringis  at  latdf 

1.  Effect  of  laches  by  analogy  to  the  statutes  of  limitation. 

2.  At  law,  length  of  time  raises  a  presumption  against  claims 

the  most  solemnly  established. 


L  dDemral  rule0  aitit  Qti0etfiattoii0f 

1.  Principle  of  equity,  that  the  demand  of  relief  should  be  prompt. 

Principle  of  equity,  that  the  demand  of  relief  should  be  prompt.  1  Yes.* 
&  Beam.  246. 

2.  Where  no  excuse  exists,  the  effect  of  laches  is  the  same  in  equity 

as  at  law. 

1.  Length  of  time  is  a  bar  to  an  equitable  title.     1  Ball  &  Beatty,  50S. 

2.  Where  facts  coastituting  fraud  are  known,  when  no  subsisting  trust,  or 
continuing  influence  is  proved  to  exist ;  an  equitable  title  is  barred  in  the 
same  manner,  as  a  legal  title  in  a  possessory  action.     1  Ball  &  Beatty,  166. 

3.  Equity  will  not  relieve  after  a  great  lapse  of  time. 

Eauity  will  not  give  relief  after  a  great  length  of  time.  Underwood  v. 
Lord  Courtown,  2  Sch.  &  Lef.  4el, 

4.  Reason  of  the  doctrine. 

It  would  be  mischievous  to  encourage  claims  founded  on  transactions  that 
took  place  in  remote  periods.    2  Sch.  &  Lef.  71. 

5.  Consequences  of  the  principle,  that  the  demand  of  rdlef  should  be 

prompt. 

Distinction,  whether,  thobgh  it  would  be  difficult  to  maintain  under  that 
principle  upon  the  loss  of  other  remedies  a  security  invalid  in  law  and  equity, 
the  court  would  take  away  that  benefit.     1  Ves.  &  Beam.  2^. 

6.  Laches  may  be  excused  from  ignorance. 

1.  There  can  be  no  acquiescence  in  acts  which  the  party  is  ignorant,  at 
the  time,  that  he  has  any  right  to  dispute.  Cholmondeley  v.  Clinton,  2  Mer. 
362. 

2.  Upon  a  bill  by  a  lessee  evicted  for  nonpayment  of  rent  seventeen  years 
before,  though  imputing  fraud  unsupported  in  proof,  but  praying  for  liberty 
to  try  the  validity  of  the  eviction  at  law,  by  the  removal  of  a  temporary  bar, 
a  mortgage  of  the  tenant's  interest,  vested  in  the  landlord :  Held,  that  he 
was  entitled  to  such  relief,  there  being  no  equitable' circumstances  to  bar 
him  of  that  right ;  he  having  acquiesced  in  ignorance  of  his  rights ;  and  the 
defendant  having,  by  the  concealment  of  a  fiict,  obtained  a  le^  advantaee, 
^ -lich,  consistent  with  good  conscience,  should  not  be  allowed  to  protect  h^ 

.  title  on  such  a  trial.    Blennerhasset^  v.  Day,  2  B.  &  B.  104. 

7*  Laches  may  be  excused  from  the  obscurity  of  the  transaction. 

Lapse  of  time,  imputed  as  laches,  may  be  excused  by  the  obscurity  of  the 
transaction,  whereby  the  plaintiff  was  disabled  from  obtaining  full  informa- 
tion of  his  rights.    Murray  v.  Lord  Palmer,  2  Sch.  &  Lef.  487< 

8.  Laches  are  excused  by  the  pendency  of  a  suit. 

Parties  obtaining  wrongful  possession,  and  setting  up  a  false  title  (under 
colour  of  instruments  finally  condemned),  during  the  investigation  of  which 

they 
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they  are  protected  in  their  possession  by  the  court,  shall  not  avail  theaiselTea 
of  any  length  of  possessioni  pending  the  investiffation,  as  a  bar  to  the  person 
who  ultimately  prores  to  have  the  ngbt.    Pond  v.  Hopkins,  1  Sdu  &  Lef. 
41S. 

9.  Lapse  will  not  affect  one  seeking  discovery  of  title  from  one  in  pos- 
'  session  of  its  evidences; 

Lapse  of  time  shall  not  prejudice  aperson  who  has  a  title,  while  seeking  a 
discovery  of  that  title  from  persons  who  have  possessed  themselves  of  the 
evidences  of  it.    1  Sch.  Sc  Lef«  ^IS.  425. 

10.  Laches  not  applicable  to  a  large  body  of  creditors. 

Laches  does  not  apply  to4i  large  body  of  creditors.  Whichcote  v.  Law- 
rence, S  Ves.  740. 

11.  Laches  not  imputable  to  creditors  under  a  devise  for  debts. 

Laches  not  to  be  imputed  to  creditors,  under  a  devise  for  debts,  as  to  an 
individual  devisee,  to  prevent  or  limit  the  account  of  rents  and  profits,  even 
against  an  infant  heir.    Williamsv.Cottssmaker,  12  Ves.  136. 

12.  Distress  or  embarrassment  will  not  excuse  laches. 

The  court  cannot  attend  to  circumstances  of  distress  or  embarrassment, 
as  an  excuse  for  laches,  whereby  the  demand  has  become  barred  by  length 
of  time.    Hovenden  v.  Lord  Annesley,  2  Sch.  Sc  Lef.  639. 

IS.  The  neglect  to  obtain  the  legal  title,  by  one  in  possessimi  under 

an  equitable  title,  is  not  laches. 

A  person  in  possession  under  an  equitable  title,  merely  neglecting  to  ob« 
tain  tne  legal  tilie  is  not  guilty  of  laches  which  will  defeat  his  right.  Crofton 
v.  Oi^msby,  2  Sch.&  Let.  60S. 

14h  Eflfect  of  ncm-user  of  a  right. 

The  inference  of  abandonment  of  a  right  from  non-user,  not  applicable  to 
the  case  of  mines.    16  Ves.  392. 

IL  Blnflumre  of  UOftfi  in  pHxtitviBx  ta9c0* 

!•  Account -~  acquiescence  alone  in  accounts  fiimished,    does  not 

amount  to  a  settlement. 

Acquiescence  alone  in  accounts  furnished,  does  not  amount  to  a  settlement. 
1  Ball&Beatty,  428. 

2.  Account  —  laches,  permitting  a  distribution. 

Creditors  are  not  relieved  in  equihr  after  gross^  laches ;  therefore,  where  a 
creditor,  seven  years  after  coming  of  age,  fil^  a  bill  to  obtain  the  benefit  of  a 
decree  to  account,  and  after  answer  took  no  step  for  thirty-three  years,  and 
then  filed  aQother  bill  against  residuary  legatees  of  a  party,  whose  assets 
were  distributed  with  notice  to  the  plaintiff  and  against  other  representatives, 
"the  bill  was  dismissed  upon  the  laches  only,  though  the  question  of  satis- 
faction was  doubtftil.    Hercy  v.  Dinwoody,  2  Ves.  87. ;  4  B.  C.  C.  257. 

3.  Account — account  of  interest,  agmnst  tenant  for  life,  not  limited 

to  six  years. 

Equitable  chai^  on  real  estate  not  barred  by  lapse  of  time  without  de- 
nand,  thcmgfa  connderable;  and  though  at  length  brought  forward  under 
circumstances  not  favourable ;  yet  not  equivalent  to,  or  affording  a  pre-  * 
sumption  of,  a  release.    Account  of  the  mterest  against  a  tenant  for  life ; 
not  lunited  to  six  years.    Stackhouse  v.  Bamstoo,  10  Ves.  453. 

4.  Account-— capture  by  a  privateer. 

Bill  for  an  account  of  the  produce  of  the  captures  by  the  Royal  Family 

X  X  2  privateers 
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priTateeTS  of  Bristol,  dismissed  on  the  ground  ,of  laches :  the  original  bOI 
having  been  filed  in  174-9:  but  the  length  of  time  cannot  be  pleaded  in  bar* 
Pearson  v.  Belchier,  4  Ves.  627. 

5.  Ac<x)unt — account  of  rents  and  profits,  confined  to  six  years.  Vide 

infra. 

Account  of  rents  and  profits  confined  to  six  years  by  analogy  to  the  action 
for  mesne  profits.  '  Reade  v.  Reade,  5  Ves.  744. 

6.  Annuity  act —  effect  of  laches  with  reference  to. 
Effect  of  laches  with  reference  to  the  annuity  act.    12  Ves.  378. 

7.  Charge  —  effect  of  laches  upon  equitable  charge  on  real  estate. 
Vide  10  Ves.  453. 

8.  Charity  —  mortgage  given  to  charity  by  will  in  1754,  and. no  bill 

filed  till  1792. 

Where  a  mortgage  was  given  to  a  charity  by  will  in  1754,  no  bill  filed  till 
1792,  referired  to  enquire  into  circumstances.  Pickering  v.  Earl  of  Stamford, 
4  B.  C.  C.  214. 

9.  Contracts  —  the  time  at  which  a  contract   is  to  be  performed 

material. 

1.  Vide  in  tit.  Contract. 

2.  The  time  at  which  a  contract  is  to  be  performed,  materiaL 
4  Ves.  497. 

10.  Contracts.  —  See  infra  "specific  performance.** 

1 1 .  Creditors  —  the  doctrine  does  not  apply  to  a  large  body  of  creditors. 
Vide  8  Ves.  740. 

12.  Creditors —  laches  not  imputable  to -creditors  under  a  devise  for 

debts. 
Vide  12  Ves.  136. 

IS.  Election  —  influence  of  laches  ift  a  case  of  election. 

Bill  against  the  devisee  and  personal  representatives,  on  the  ground  of  an 
election  b^  the  testatrix  to  take  under  a  will,  dismissed  with  costs,  on  the 
conduct  ot  the  plaintiff;  who  eighteen  years  ago  had  compromised  a  suit 
instituted  by  him  upon  the  subject;  in  consequence  of  which  the  right  to 
compel  an  election,  depending  on  a  doubtful  question  on  the  will,  was  not 
ascertained :  and  the  party  possessed  under  the  will  during  her  life  had  dis- 
posed of  her  estate  real  and  personal  by  will.    Yate  v.  Moseley,  5  Ves.  480. 

14.  Fraud  —  no  lapse  of  time  shall  operate  as  a  direct  bar  of  firaud. 

Length  of  time  may  bar  an  equity :  twenty  years  possession  bars  an  equity 
of  redemption ;  but  no  time  can  cover  a  fraud.    2  Ves.  280. 

15.  Fraud  —  but  it  may  as  evidence. 

Effect  of  length  of  time,  not  as  a  bar  to  relief  against  fraud ;  but  by  way  of 
evidence.     12  Ves.  374. 

16.  Fraud  —  laches  of  twenty-five  years  bars  relief. 
Where  the  facts  constituting  fraud  are  in  the  knowledge  of  the  party,  and 
he  lies  by  for  twenty-five  years,  he  cannot  get  relief.    Blennerliassett  v.  Day, 
2B.  &B.  118. 

17.  Fraud  —  specific  performance  decreed ;  the  lapse  of  time  being 

trifling,  and  the  result  of  fiund. 

Specific  performance ;  the  lapse  of  time  being  trifling,  and  the  result  of 
fraud.     Sarage  v.  Brocksopp,  18  Ves.  jun.335. 

18.  Fraud 
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18.  Fraud. —  rendering  contracts  impeachable. 

Where  a  party  rests  satisfied  with  an  agreement,  and  for  some  time  treats 
it  as  falVf  it  is  most  material  to  ascertain  the  time  he  first  impeaches  it ;  for 
although  he  may  be  entitled  to  relief^  if  applied  for  in  due  time,  by  his. laches 
he  may  lose  it.    2  Ball  &Beatty,  118. 

19.  Fraud  —  equity  will  relieve,  where  lessee  has  lost  his  right  by  fraud 

in  lessor^ 

Equity  will  relieve  where  there  is  mere  lapse  of  time  unaccounted  for, 
without  misconduct  in  the  lessee,  or  where  the  lessee  has  lost  1^  right  by 
fraud  in  the  lessor.    Lennop  v.  Napper,^  2  Sch.  &  Lef.  682. 689. 

20.  Fraud — ignorance  of  fraud,  or  excuses  for  laches  in  cestui  que 

trust* 

When  the  inheritor,  cestui  que  tnuty  is  ignorant  of  the  facts  constituting  the 
fraud,  the  trust  continuing ;  he  is  not  barred  of  relief  against  the  trustee  by 
length  of  time.    1  Ball  &  Beatty,  170. 

21.  Impeachable  transactions — contracts. 
yide2B.  arB.  118. 

22.  Impeachable!  transactions— misapplication  of  purchase-money  of 

Jeme  coverfs  separate  estate. 

A  purchaser  of  part  of  the  separate  estate  of  a  /erne  covert^  under  a  de- 
cree, cannot,  after  twentv-two  years,  be  disturbed ;  though  the  purchase- 
money  might  have  been  misapplied,    Burke  v.  Crosbie,  1  Ball  &  Beatty,  489. 

23.  Impeachable  transactions  —  leases. 

By  the  acquiescence  of  a  debtor  for  nineteen  years,  in  a  lease  granted  by 
him,  to  secure  a  debt,  he  is  precluded  from  proving  the  rent  to  be  an  under- 
value.   Morony  v.  O'Dea,  1  Ball  &  Beatty,  109. 

24.  Impeachable  transactions  —  lease  at  under-value. 

1.  The  question  of  under-value  is  not,  after  a  great  length  of  time,  enter- 
taihable.     1  Ball  &  Beatty,  130. 

2.  After  an  acquiescence  for  twenty  years,  reversionary  leases,  obtained  by 
an  agpnt  from  his  principal,  at  under-value,  the  relation  of  creditor  and 
debtor  also  subsisting,  will  not,  from  the  laches  of  the  plaintiff,  be  set  aside  ; 
the  fiduciary  character  having,  during  that  period,  ceased  to  exist,  and  the 
transaction  being  recognised  on  the  oath  of  the  principal  as  fair.  Medlicott 
V.  O'Donel,  1  Ball  &  Beatty,  156. 

3.  After  an  acquiescence  in  the  sale  of  the  reversion,  calculated  on  the 
rents  reserved  in  such  leases ;  it  cannot  from  the  laches  of  the  plaintiff, 
being  in  other  respects  fair,  be  impeached.     1  Ball  &  Beatty,  156. 

25.  Impeachable  transactions  —  recovery. 

A  son,  tenant  in  tail  in  remainder,  when  just  of  age,  in  1769,  joined  his 
father,  tenant  for  life,  in  a  recovery,  for  the  purpose  of  raising  3000/.  for 
the  father,  and  reselling  the  estate,  the  son  taking  back  only  an  estate  for  life, 
with  remainder  to  his  first  and  other  sons,  &c.  Whatever  equit^^he  might 
have  had  against  that  setUement  was  lost  by  his  marriaee  and  acquiescence*  till 
after  the  death  of  his  father  in  1793  ;  though  under  Uie  circumstances  there 
was  no  probability  of  issue.  Upon  that  ground  a  bill  by  the  trustees  under  a 
general  trust  for  his  creditors,  claiming  as  purchasers  under  the  statute  of 
27  Eliz.  c.4.'was  dismissed,  .without  deciding  whether  they  could  sustain 
that  character ;  or,  how  far  a  settlement,  merely  as  being  voluntary  is  affected 
by  the  statutes  of  Ehzabeth.    Brown  v.  Carter,  5  Ves..862. 
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26.  Incorporeal  ri^ts  —  laches  operate  as  evidence  for  and  against 

Effect  of  length  of  time,  as  evidence,  in  the  instance  of  incorporeal  heredit- 
aments.   12Ves.S77. 

27.  In&ncy  — defendant's  infiincy,  no  excuse  for  plaintiffs  delay. 

Infiemcy  of  defendant,  no  excuse  for  plaintiff's  delay.    2  Ves.  12. 

28.  Landlord  and  tenant  —  nonpavment  of  rent  no  bar  to   recovery 

at  the  expiration  of  the  term. 

Nonpayment  of  rent  reserved  on  a  lease,  though  for  upwards  of  twenty 
years,  shall  not  har  the  lessor  from  recovering  possession  at  the  end  of  the 
term.  Saunders  v.  Lord  Annesley,  2  Sch.  &  Lef.  106. 

29.  Landlord  and  tenant  —  equity  will  relieve,  where  lessee  has  lost  his 

right  by  fraud  in  lessor. 

Vide 2 S.  A  L. 682. 689.;  2B.&B.  104. 

30.  Landlord  and  tenant — laches  in  lessee  accounted  for,  no  bar  to 

reli^ 
.    yide2S.  &L.682.689. 

SI.  L^;acy  —  lapse  imises  a  presumptioB  of  paynieiit. 

1.  Lapse  nuses  a  preson^on  diat  a  legacy  has  been  paid.  Jcmes  v.  Tur- 
berviUe,  4  B.  C.  C«  115. 

2.  Afl^  thir^-five  years  a  legacy  would  be  barred  an  presumption  of 
satisfaction.    2  Yes.  280. 

32.  L^;al  proceedings  —  efl&ct  of  laches  in  not  proceeding  with  a 

suit. 

Li  cases  seeking  a  specific  execution,  laches  is  equally  as  strong  against 
a  plaintiff  in  not  prosecuting,  as  in  not  commencing  a  suit.  1  Ball  St 
Beatty,  69. 

33.  Legal  proceedings— •  bill  being  dismissable,  excuses  laches. 

Where  there  is  a  suit  pending  for  forty  years,  and  not  abated,  but  re- 
maining in  such  a  situation  that  the  deiendant  might  at  any  time  have 
Implied  to  dismiss  the  bill  if  he  had  thought  fit ;  he  shall  not  avail  himself  of 
ladies  in  the  plaintiff  in  not  proceeding,  m  bar  of  the  relief  sought.  Gifibrd 
V.  Host,  1  Sch.  &  Lef.  386.  405.  Seats  smbk,  if  the  suit  had  abated  sa 
the  mean  time.    Ibid. 

34i  Mines — inference  of  abandonment  of  a  right  from  non-user,  not 

applicable  to  the  case  of  mines. 

Vide  16  Yes.  392. 

35.  Mortgage — laches  are  a  bar  to  redonption. 

Demurrer  on  the  ground  of  length  of  time  to  a  bill  for  redemption  of 
a  mortgage,  is  good.    4  Yes.  479. 

36.  Presnmptioii — ofrdease. 

Testator  gave  the  residue  of  fats  personal  to  his  executors  for  their 
own  use  and  benefit ;  afterwards  by  a  codicil,  he  directed  them  to  dispose  of 
it  in  charities;  and  part  was  accordingly  appfied  in  founding  a  school. 
Thirty*five  years  after  the  testator's  death,  all  the  next  of  km  and  the 
acting  trustee  being  dead,  a  bill  was  filed  by  the  representatiye  of  one  of  the 
next  of  kin,  on  the  ground  that  part  of  the  personal  was  secured  by  mort- 
gage, therefore  as  to  that  the  charitable  bequest  was  void,  and  that  the  right 
of  the  next  of  Idn  was  but  lately  discovered ;  the  bill  therefore  prayed  an 
account  of  the  personal,  and  that  the  charitable  bequest  of  what  w'^  out 

on 
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en  mortgage  should  be  declared  veid,  and  that  it  should  result  to  the  next 
o(  kin :  heldy  that  by  the  codicil  the  executors  were  trustees  of  the  whole, 
and  could  not  claim  for  themselves :  tliat  at  all  events  the  next  of  kin 
could  not  recal  what  had  been  laid  out ;  that  the  length  of  time  alone  was 
not  sufficient  to  raise  a  presumption  that  they  knew  their  right*  and  released 
it  or  acquiesced ;  thererore  an  account  was  decreed,  but  with  special  inquiry 
into  all  the  circumstances,  and  whether  the  next  of  kin  released,  assignea, 
or  in  any  manner  gave  up  their  right.  Upon  the  report,  the  special  circum- 
stances affording  no  presumption  of  a  release,  an  issue  being  declined,  the 
accounts  being  clear,  the  trustees  not  being  called  on  to  refund  what  had 
been  applied,  and  the  widow  being  barred  by  the  will,  or  her  right  of  elec- 
tion having  become  impracticable,  so  much  of  the  personal  residue  bequeathed 
to  the  charity,  as  was  secured  on  mortage,  was  notwithstanding  the  length 
of  time,  decreed  to  the  next  of  kin,  with  interest  from  the  filing  of  the  bill. 
Pickering  v.  Lord  Stamford,  2  Ves.  272.  581. 

S7«  Presumpdon  —  against  stale  demands. 
IRdc  2  Vcs.  583. 

58.  Release  —  presumption  o£ 
Vide  2  Ves.  272. 581. 

S9.  Remainders-man  -^  effect  of  laches  in  creditor  not  demanding  in- 
terest from  tenant  for  life. 

The  mere  laches  of  a  creditor,  in  not  demanding  interest  from  the  tenant 
ibr  life,  from  1755  to  1802,  was  not  sufficient  to  deprive  him  of  it  as  against 
the  remainder-man :  though;  otherwise,  semble,  if  nis  not  demanding  had 
not 'arisen  from  any  collusion,  between  him  and  tenant  for  life.  Loftus  v. 
Swift,  2  Seh.  Sc  Lefl  642. 

40.  Remainder-man  —  laches  precludes  remainder-man,  turning  round 
tenant  to  seek  compensation  against  the  assets  of  tenant  for  life. 

Afler  lying  by  for  a  length  of  time,  remainder-man  shall  not  turn  round 
the  tenant  to  seek  compensation  against  the  assets  of  tenant  for  life.  1  Sch. 
&  Lef.  74. 

41.  Specific  performance  —  the  time  at  which  a  contract  is  to  be  per- 

formed, material. 

1.  Vide  in  tit.  Contract. 

2..  With  respect  to  the  performance  of  a  contract,  the  time  is  material. 
Therefore  a  bill  for  specific  performance  was  upon  the  gross  laches  of  the 
plaintiff,  dismissed  with  costs.     Harrington  v.  Wheeler,  4  Ves.  686. 

42.  Specific  performance  —  refused  on  laches  of  plaintiff. 

1.  Specific  performance  refused  on  account  of  the  laches  of  the  plaintiff, 
the  vendor.     Guest  v.  Homfray,  5  Ves.  818.  * 

2.  Bin  for  specific  performance  of  an  agreement  dismissed  upon  the  lapse 
of  time  without  proceeding  in  the  performance.  Alley  v.  DeschampSi 
18  Ves.  225. 

S.  Specific  performance  of  a  lease  was  refused  from  the  laches  of  the 
plaintin ;  who,  after  bill  filed  and  answer  put  in,  controverting  his  rights, 
bein^  put  out  of  possession,  acquiesced  for  nineteen  j^ears  in  the  adverse 
title  and  possession  of  the  defendant,  without  prosecuting  the  suit.  Moore 
T.  Blake,  1  Ball  &  Beatty,  62. 

4.  Eaton  v.  Lyon.    S  Ves.  690. 
.    B.  A.,  by  an  instrument,  demised  or  agreed  to  demise  lands  to  B.  for  three 
Hves,  (not  named),  at  a  yearly  rent,  and  further  agreed  that  leases  should  be 
perfected  at  the  request  of  either  party.    B.,  bein^  in  possession  under  the 
agreement^  on  his  marriage,  conveyed  his  interest  m  the  lands  to  trustees  in 
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strict  settlement;  A*  afterwards  served  an  ejectment  for  nonpayment  of 
rent  on  B.,  but  not  on  the  trustees,  or  the  eldest  son  of  the  mamage,  an  d 
recovered  the  lands,  which  he  then  leased  to  C,  and  sold  the  reversion  ; 
neither  B.  nor  the  trustees  ever  attempting  to  recover  the  possession.  A 
bill,  on  the  death  of  B.  twenty  years  after,  by  the  eldest  son  of  the  marriage, 
for  a  specific  execution  of  the  agreement,  dismissed ;  as  the  title  of  uie 

glabtitt,  after  such  a  lapse  of  time,  and  from  the  circumstances,  could  not 
e  sustained  against  a  hon^fide  purchaser  of  the  legal  interest,  accompanied 
by  twenty  years'  possession.    F^ntland  v.  Stokes,  2  B.&B.  68.' 

43.  £^pecific  performance  —  refused  on  laches  and  trifling  conduct  of 

plaintiC 

Specific  performance  refused  on  the  laches  and  trifling  conduct  of  the 
plaintiff;  the  contract  beinff  for  a  sale  to  the  plaintiff  under  a  bankruptcy  of 
a  reversionary  interest  for  ufe ;  which  in  the  interval  fell  into  possession. 
The  defendants  having  also  been  in  some  degree  remiss,  the  bul  was  dis- 
missed without  costs  upon  delivering  up  the  agreement.  Spurrier  v.  Han- 
cock. 4  Ves.  667. 

44.  Specific  performance  —  laches  in  not  proceeding  with  a  suit,  a  bar. 
Vide  1  B.  &  B.  69. 

45.  Specific  performance  —  delay,  iniuriou&  to  the  adverse  party,  pre^ 

dudes  a  performance. 

1.  Where  the  object  of  one  of  the  parties  contracting  would  be  defeated 
by  delay  ^n  the  execution  of  it;  if  the  other  party  delay>  he  shall  not  after- 
wards be  allowed  to  insist  (m  performance.    2  Sen.  &  Lef.  604» 

2.  So,  if,  the  delay  were  injurious  to  one  of  the  parties.    Ibid.. 

46.  Specific  performance  —  trifling  laches,  theresult  of  fi^aud,  excused* 
Vide  18  Ves.  SS5. 

47.  Trust  —  efiect  of  laches  of  cestui  que  trust* 

R.  P.  being  entitled  to  two  copyholds,  surrendered  one  to  the  use  of  his 
will,  and  bequeathed  both  copyholds  to  his  trustees  and  executors  in  trust, 
for  his  grandson.  The  trustees  and  executors  renounced  probate,  and  were 
not  admitted.  The  son  of  R.P.  was  afterwards  admitted  to  the  copyholds, 
and  he  surrendered  for  a  valuable  consideration,  to  one  HoUoway,  who  sur- 
rendered to  the  father  of  the  plaintiff,  by  whom  the  copyholdls  were  be- 
queathed to  the  plaintiff  Held,  as  to  the  copyhold  which  R.  P.  surrendered 
to  the  use  of  his  will,  that  the  plaintiff  his  grandson  was  entitled,  though 
thirteen  years  had  elapsed  from  the  time  he  became  adult,  and  that  the  ck- 
fendant  was  a  trustee  for,  and  must  surrender  to,  him ;  and  an  account  was 
directed  of  timber  cut ;  and  also  of  the  rents  and  profits  for  the  last  six  years* 
Pearce  v.  Newlyn,  3  Mad.  186. 

48.  Trust  —  ignorance  of  fraud  excuses  laches  in  cestui  que  trust* 
Vide  1 B,  &  B.  17a 

49.  .Miscellaneous  — -  a  case  between  heir  and  residuary  legatee,  and  a 

redeemable  interest  the  subject. 

Residuary  legatee  having  been  admitted  to  a  copyhold  estate,  was  in  pos- 
session above  nineteen  years,  when  the  heir  obtained  possession  by  eject- 
ment ;  after  acquiescence  for  nine  years,  the  residuary  legatee  file4  a  bill, 
claiming  the  estate,  as  having  been  a  redeemable  interest  in  the  testator ; 
and,  havine  been  treated  as  such,  it  was  so  decreed.  An  account  was 
directed  of  the  money  expended  in  repairs,  &c. ;  and  inquiries  as  to  incum- 
brances ;  the  court  inclining  strongly  to  support  the  acts  of  the  heir,  while  in 
possession.    Hardy  v.  Reeves,  4  Ves.  ^466* 
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III.  BvOumtt  of  iBtfftfi  ti{Mnt  fonnss  of  fxot^utt^ 

As  rendering  necessary  a  bill,  where  otherwise  a  motion  would  suffice. 

The  court  refused  upon  petition  or  motion  to  prosecute  an  enquiiy, 
directed  by  a  decree  many  years  ago,  but  never  pursued ;  the  party  ap- 
plying being  bom  some  years  after  Uie  decree ;  only  two  months  old  at  the 
date  of  the  gpeneral  report ;  and  made  a  party  some  years  afterwards,  but 
several  years  before  die  application.  Liord  Shipbrooke  v.  Lord  Hinchin- 
brook,  IS  Yes.  387. 

IV.  Bftt  vtlarnn  to  proctetrittgtt  at  latot . 

1.  Effect  of  laches  by  analogy  to  the  statutes  of  limitation. 

Effect  of  length  of  time  at  law  by  analogy  to  the  statute  of  limitation. 
isyes.306. 

2.  At  law^  length  of  time  raises  a  presumption  against  claims  the  most 

solemnly  established. 

At  law»  length  of  time  raises  presumption  against  claims  the  most  solemnly 
established.    2  Yes.  13. 


LANDLORD  AND  TENANT. 

I.  Mffat  mttttmmtm  »hM  npevatt  d0  agmmew0  ottip,  not  an 

IrajteSt 

1.  An  agreement  to  let,  if  a  future  executory  act  is  in  view. 
3.  An  instrument  looking  to  some  future  instrument,  and  a 
more  permanent  interest  than  from  year  to  year.    " 

3.  Instruments,  which  though  containing  words  of  present  de- 

mise, do  not  ascertain  all  the  terms  of  the  contract. 

4.  An  instrument  in  which  an  essential  part  of  the  contract, 

the  nomination  of  the  lives,  was  wanting. 

II.  jS>{  ifft  cattdtructiott  of  agretmmts  for  Ua&te. 

1.  Proper  covenants  are  implied  in  an  agreement  for  a  lease. 

2.  Where  the  agreement  is  written,  the  custom  of  the  country 

is  not  an  implied  term. 
3*  Agreement  to  manage  and  quit  the  premises  agreeably  to  the 
manner  of  former  tenants. 

III.  jdDf  tfnt  0ftti&t  {lerformaitte  of  agitemtmg  for  leatitt^f 

1.  Notwithstanding  no  definite  term  is  expressed. 

2.  Notwithstanding  lessee's  insolvency. 

3.  Notwithstanding  lessee's  insolvency,  and  other  circumstances. 

4.  .Notwithstanding  lessee's  breach  of  contract 

5.  Notwithstanding  lessee's  insolvency  and  breach  of  contract. 
6»  Notwithstanding  a  contract  to  underlet,  contrary  to  the  agree* 

ment. 

7.  In  opposition  to  a  stipulation  against  assignment 

8.  Notwithstanding  refusal  of  tenant  to  execute  a  lease  ten- 

dered. 

9.  Notwithstanding  suppression  of  facts  by  thelessee,^  and  other 

circumstances. 

10.  Not- 


682  LANDLORD  AND  TENANT.       [CHAKcmr 

10.  Notwithstanding  notice  given  by  plaintiff  to  quit 

11.  Notwithstanding  the  term  expires  before  the  hearing. 

12.  Notwithstanding  the  lease  would  be  void  against  those  in  re- 

mainder. 
IS.  Proof  of  the  agreement 

IV*  iDf  tffe  tomtmttitm  of  t^mantg* 

1.  A  covenant  not  to  let,  set,  or  demise  for  all  or  any  part  of 

the  term,  restfains  assignment 

2.  A  covenant  against  assignmeat  does  not  restrmn  wider- 

letting. 
d.  A  covenant  against  under-letting  without  licence  in  writing,, 
not  satisfied  by  a  parol  licence. 

4.  Proviso  against  assignment,  in  a  lease  to  lessee,  his  executors,. 

and  assigns,  not  repugnant 

5.  Covenants  against  assignments  are  strictly  construed. 

6.  A  Ueence  onoe  granted,  dctermmes  a  coventtit  against  as- 

signment 
7«  A  covenant  for  quiet  enjoyment  implied  in  the  words.  ^  grant 
and  demise." 

8.  A  covenant  for  parpient  of  rent  impKed  in  the  words  *'  yields 

ing  and  paying." 

9.  Covenants  for  penal  rents. 

It).  The  construction  of  covenants  for  perpetual  renewal  is  the 
same  in  equity  as  at  law;  and  where  express,  will  be 
executed. 

1 1.  The  leaning  is  against  covenants  for  perpetual  renewal. 

12.  Unless  the  words  of  a  covenant  clexrly  import  a  continued 

interest,  it  shall  not  be  inferred  against  the  pertj  cove- 
nanting. 

13.  Construction  of  a  covenant  for  renewal. 

14.  A  covenant  to  renew  on  the  fiilling  in  of  one  Efe,  does  not 

extend  to  the  &lling  in  of  two. 

15.  A  covenant  for  renewal  is  not  included  in  a  covenant  to  renew 

on  the  same  covenants. 

16.  Whether,  under  the  circumstances,  a  covenant  for  renewal 

is  included  in  a  covenant  to  renew  on  the  same  covenants. 

17.  Restraint  of  leasing  applicable  to  a  covenant  for  renewal,  as 

well  as  a  lease  originally  exceeding  the  limits. 
IS.  Construction  of  a  covenant  to  renew  on  a  renewal  by  the 
lessor,  pananount 

19.  A  renewal  lease  not  inconsistent  with  a  covenant  to  let  and 

manage  to  the  best  advantage. 

20.  A  covenant  to  repair  indludes  a  destruction  by  fire. 

V.  j^  tge  (otijitructtoit  of  botOns  for  tBe  {irrfbtmamr  of  rote' 

itfttttiSf 

They  extend  to  implied,,  a»  well  as  to  express,,  covenants. 

VI.  sniNt  Mf  iijRia(  (oteiiamdt 

Covenants  not  contradicting  the  incidents  of  the  lessee's  estate.- 
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VIL  WBJbat  are  tiot  usiual  cotettamsTf 

1.  CoTemiats  not  oontradictuig  tbe  incidents  of  the  lessee's 

estate. 

2.  A  covenant  agfdnst  assignment 

S.  But  in  this  case  a  covenant  against  assignment  was  held  to  be 

a  usual  covenant 
4«  A  covenant  against  under-letting. 
5*  ]But  in  this  case  a  covenant  agamst  under-letting  was  held  to 

be  a  usual  covenant 

VIII.  £)f  tge  tmttoal  of  mm^ 

1.  Renewal  lease  may,  for  the  protection  of  lq;al  interests,  be 

considered  as  the  original  lease. 

2.  A  renewal  by  tenant  for  li^imder  a  settlement,  shall  operate 

to  the  uses  of  the  settlement    Vide  in  tit  Charge. 

3.  Right  of  renewal  may  be  forfeited  by  the  laches  of  the 

tenant 

4.  What  acts  are  a  dereliction,  negligence,  or  wilful  de&ult  in 

the  tenant 

5.  A  covenant  for  perpetual  renewal  is  valid. 

6.  A  covenant  for  perpetual  renewal,  obtained  without  con- 

sideration, will  not  be  enforced. 

7.  Implication  of  a  covenant  for  perpetual  renewal. 

IX.  S>f  ^  iimrmtttatton  of  ttrmiSf 

1.  An  option  to  determine,   not  expressly  limitied  to  either 

party,  is  confined  to  the  lessee. 

2.  Under  a  proviso  if  the  premises  should  be  wanted  for  build- 

ing. 

8.  Miscellaneous. 

X.  jgDf  (oitHtttotut  of  tt^tentrp^ 

1.  An  advertisement  does  not  work  a  forfeiture. 

2.  A  case  of  no  notice  of  the  condition,  and  no  interest  for  the 

term  prohibited,  certainly  passed. 
8.  May  be  waived  by  acts  in  pais. 

4.  May  be  waived  by  accepting  rent,  with  notice. 

5.  May  be  waived  by  laches. 

6»  May  be  waived  by  the  lessor  assigning  his  reversion. 

XI.  S>t  tSe  ivxi»tnttittn  of  nutta  of  eqititp  to  ttlitin  againjtt 

contrittonst  of  vr^etttrp^ 

1.  Where  compensation  can  be  made. 

2.  Re-entry  for  nonpayment  of  rent 
S.  Re-entry  for  not  insuring. 

4.  Re-entry  for  not  repairing. 

5.  Re-entnr  for  assigning. 

6.  In  relation  to  the  statute  4  Geo.2.  c  28. 

XII.  £>f  tile  ittti^Uttkm  of  tnum  of  maitp  to  m  antde  Umti, 

1.  On  the  ffround  of  firaud. 

2.  See  in  Ut.  Chancebt. 

Xlll.  m 
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XIII*  £)f  mm  amtttidiit« 

1.  Distinction  between  tenQs  in  gross  and  terms  attendant. 

2.  They  belong,  when  satisfied,  to  the  owner  of  the  inheritance*. 

XIV.  £)f  tfie  IattWarti'0  rigfitg* 

1,  To  a  decree  to  prevent  a  breach  of  covenant 

2.  The  possession  of  the  tenant  is  that  of  the  landlord. 
S.  On  the  tenant  embarrassing  the  tenure. 

4.  On  disclaimer  by  tenant. 

5.  After  a  recovery  against  him  in  ejectment,  through  his  own. 

negligence. 

6.  An  action  for  use  and  occupation  willnotlie  where  there  is  a. 

deed. 

XV.  £)f  tfie  ttitant^s  rigfttt* 

1.  To  a  discovery  of  the  landlord's  title. 

2.  To  defeat  the  landlord's  tide. 

3.  To  set  u{)  a  tide  adverse  to  his  landlord.. 

4.  To  compel  the  landlord  to  interplead. 

5.  To  assign. 

6.  To  set-oflF  for  repairs. 

7.  To  relief  upon  expenditure  permitted.. 

XVL  j^f  tge  tenaitf^  oUigattoti0i^ 

1.  To  preserve  his  landlord's  rights. 

2.  Distinction  between  the  origmal  lessee  and  his  assignee.. 

XVII.  £)f  tfie  rigSw  of  tfft  tenam'0  astsigitee. 

To  set  up  an  adverse  title. 

XVIIL  mitft  vthtmtt  to  tfft  3[n0g  tmattttp  atu 

1.  General  observations. 

2.  The  six  months  to  redeem  are  calendar  months. 

3.  The  right  to  renew  may  be  lost  by  laches. 

4.  As  to  what  shall  be  deemed  reasonable  time  after  demand 

for  paying  renewal  ^nes. 

5.  Under  the  circumstances,  a  tender  was  held  to  be  in  time. 

6.  Fprm  of  the  demand. 

?•  Of  a  bill  to  perpetuate  the  evidence  of  a  demand. 


I.  M^at  inrnwrnnts  {tgall  nfttau  a0  agttetttnttti  onip,  not 

a0  Irasfr0t 

1.  An  agreement  to  let,  if  a  fiiture  executory  act  is  in  view. 

Agreement  to  let,  not  held  a  lease ;  if  a  fiiture  executory  act  was  in  view. 
14  Yes.  413. 

2.  An  instrument  looking  to  some  ftiture  instrument,  and  a  more  per- 
manent interest  than  from  year  to  year. 

Paper,  entitled  ^'  memorandum  of  an  agreement"  between  A.  and  B.  and 
signed  by  them  ;  expressing,  that  in  consideration  of  40/.  A.  **  doth  agree 
to  let,"  and  B.  **  doth  agree  to  take  a  messuage,"  &c.  at  40/.  per  annum 
rent;  **  and  it  is  farther  agreed,",  that  A.'*'  shall  not  raise  the  rent  nor  turn 


out** 
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out''  B»  80  long  as  the  rent  is  duly  paid  quarterly,  and  he  dbes  not  sell  any 
article  injurious  to  A.  in  his  business.  Though  the  terms  do  not  exclude 
the  construction  of  actual  demise,  yet,  the  import  of  the  whole  looking  to 
some  future  instrument,  and  a  more  permanent  interest  than  from  year  to 
year,  a  demurrer  to  a  bill  for  specific  performance  against  A.,  who  had  sue-' 
ceeded  in  an  ejectment,  was  over-ruled.  The  injunction  against  the  eject- 
ment continued.    Brown  v.  Warner,  14  Yes.  156.  409. 

S.  Instruments,  which  though  containing  words  of  present  demise, 
do  not  ascertain  all  the  terms  orthe  contract 

When  instruments  containing  words  of  present  demise  have  operated  as 

'  actual  leases,  although  something  farther  was  covenanted  to  be  done,  all 

the  terms  of  the  contract  were  specified  and  ascertained,  and  nothing  but 

a  moTt  regular  conveyance  was  wanting.     Pentland  v.  Stokes,  2  B.  &  B.  73. 

'  4.  An  instrument  in  which  an  essential  part  of  the  contract,  the  no- 
mination of  the  lives,  was  iiranting. 

A.  by  an  instrument,  demised  or  aereed  to  demise  lands  to  B.  for  three 
lives,  (not  named,)  at  a  yearly  rent,  and  further  agreed  that  leases  should  be 
perfected,  at  the  request  of  either  party.  As  an  essential  p^rt  of  the  con- 
tract, the  nomination  of  the  lives  s  wanting,  this  cannot  operate  as  a  lease 
for  ^ree  lives ;  nor  as  a  lease  for  the  life  of  a  tenant,  that  not  being  the 
intention  of  the  grantor ;  but  merely  as  an  executory  agreement  for  a  lease. 
Pentland  v.  Stokes,  2  B.  &  B.68. 

II.  £)f  x%t  tnmtaxttuM  af  agmmnit0  for  Irasf^^ 

1.  Proper  covenants  are  implied  ui  an  agreement  for  a  lease. 

Proper  covenants  implied  in  an  agreement  for  a  lease ;  as  connected  with 
the  character  and  title  of  the  lessor.    15  Yes.  265. 

2.  Where  the  agreement  is  written,  the  custom  of  the  country  is  not 

an  implied  term. 

No  inquiry  as  to  the  custom  of  the  country  where  there  is.  a  written 
agreement.    Liebenrood  v.  Yines,  1  Mer.  \5> 

3.  Agreement  to  manage  and  quit  the  premises,  agreeably  to  the 

manner  of  former  tenants. 

Tenant  under  an  agreement  to  manage  and  quit  the  premises  agreeably 
to  the  manner  in  which  the  same  had  been  managed  and  quitted  by  the 
former  tenstnts,  not  bound  by  the  terms  upon  which  they  held,  without 
notice.    Liebenrood  v.  Yines,  1  Mer.  15. 

III.  M  lift  {i(»(ific  {letfotmance  of  agmmmt^  for  \t^et$^ 

1.  Notwithstanding  no  definite  term  is  expressed. 

The  court  will  not  decree  a  specific  performance  of  an  agreement  for  a 
lease  to  be  collected  from  letters,  where  there  is  no  definite  term  expressed 
fur  which  the  lease  was  to  be  granted,  nor  any  reference  aliunde,  by  which 
it  might  be  ascertained.  But  semhle,  otherwise  if  the  letters  had  been  more 
explicit,  or  had  afforded  an^  criterion  for  defining  the  object  of  the  parties. 
Gordon  v.  Trevelyan,  1  Pnce,  64. 

2.  Notwithstanding  lessee's  insolvency. 

Upon  a  contract  for  a  lease,  the  solvency  or  insolvency  of  the  tenant  is  an 
objection  of  weight ;  depending  upon  the  circumstances.  Upon- that  and 
otner.circumstances  an  injunction  against  an  ejectment  by  the  landlord  was 
dissolved.    Buckland  v.  Hall,  8  Yes.  92. 

3.  Not- 
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S.  Notwithstanding  lessee's  insolvency,  and  otfier  dicmnstances. 

A.beiog  in  iosolTent  circumstaDces,  suffers  another  person  to  become 
the  apparent  owner  of  his  farm,  thpugh  nnder  a  secret  trust  for  him.  A. 
shall  not  have,  acainst  the  landlord,  a  specific  execution  of  an  agreement 
made  by  him  with  the  tmstecy  the  landlord  supposing  the  trustee  to  have 
been  the  rightful  owner,  and  confiding  in  his  solvency*  O'Herlihy  v*  Hedges, 
1  Sch.  &  Lef.  123. 

4.  Notwithstanding  lessee's  breach  of  contract. 

Tenant  having  committed  breaches  of  covenan^y  waste,  treating  the  land 
in  an  unhusbandlike  manner,  &c;  not  entitled  to  specific  performance  of  an 
agreement  for  a  lease.     18  Yes.  jun.  63. 

5.  Notwithstanding  lessee's  insolvency  and  breach  of  contract. 

Bill  for  specific  performance  of  a  parol  agreement  to  grant  a  fiurm  lease 
with  the  usual  and  customary  covenants  of  the  neighbourhood,  and  an  in- 
junction to  prevent  an  ejectment ;  the  plaintiff  having  taken  possession. 
Upon  the  answer,  stating  the  insolvency  of  the  plaintiff  and  various  breaches 
or  the  i^^reement  during  five  years'  possession,  to  the  ruin  of  the  estate*  the 
injunction  was  continu^  on  an  undertaking  to  give  judgment  in  ejectm«it, 
^o  to  commission,  and  set  down  the  cause  for  next  term,  pajring  the  rent 
into  court.  Def<^ndant  also  insisting  on  a  covenant  not  to  assign,  that  is, 
the  subject  of  inquiiy  as  to  the  custom  of  the  neighbourhood.  Boardman  v. 
Mostyn,  6  Yes.  467. 

6.  Notwithstanding  a  contract  to  underlet^  contrary  to  the  agreement. 

Specific  performance  of  articles  to  grant  a  lease  to  Uie  plaintiff,  decreed; 
though  he  nad  contracted  to  underlet,  contrary  to  those  articles.  Williams 
V.  Cheney,  S  Yes.  59. 

7.  In  opposition  to  a  stipulation  against  assignment 

Whether  a  person,  entitled  under  an  a^eement  for  a  lease,  to  be  void 
upon  assignment  without  licence,  having  assigned  without  licence,  can  enforce 
a  specific  performance,  qtuere*    12  Yes.  511. 

8.  Notwithstanding  refusal  of  tenant  to  ^ecute  a  lease  tendered* 

Refusal  of  tenant  to  execute  a  lease  tendered,  as  satisfied  with,  not  as 
repudiating,  the  agreement,  is  no  ground  for  refusing  him  a  specific  per- 
formance.   Gourlay  v.  Duke  of  Somerset,  1  Yes.  &  Beam.  68. 

9.  Notwithstanding  suppression  of  fiu^  by  the  lessee^  and  other  cir- 

cnmstances. 

Specific  performance  of  an  agreement  for  a  lease,  in  consideration  of  the 
surrender  of  a  former  one,  was  refused ;  Ist,  Because  the  tenant  suppressed 
the  fact,  that  the  life,  on  which  the  old  lease  depended,  was,  when  the  agree- 
ment was  signed,  in  extremis.  2dly,  Because  tne  new  lease  would,  under  a 
power  of  leasing  at  the  highest  rent,**  be  void  against  the  remainder-nan, 
the  surrender  of  the  old  lease  forming  part  of  t^e  consideration*  1  Ball  & 
Beatty. 

10.  Notwitiistanding  notice  given  by  plaintiff  to  quit. 

Bill  for  specific  performance  of  a  contract  to  make  a  lease  to  the  defen- 
dant, dismissed :  the  plaintiff  having  after  answer,  siven  a  notice  to  quit  ac- 
cdrding  to  a  proviso  for  determining  the  lease.  Western  v.  Perrin»  3  Yes. 
&  Beam.  197. 

11.  Notwithstanding  the  term  expires  before  the  hearing. 

1.  Specific  performance  refused  of  an  agreement  to  grant  a  lease  for  a 
term  expired  before  tiie  hearing  of  the  cause,  the  acts  of  waste  committed 
during  the  possession  of  the  premises^  not  entitling  the  plaintiff  in  an  action 

on 
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on  the  covenalitt  to  be  iiiBerted  in  the  lease,  to  more  than  nominal  damages. 
Nesbitt  V.  Meyer,  Swanst.  223. 

2.  "Whether  specific  performance  of  an  agreement  to  grant  a  lease  wiU| 
in  any  case»  be  decreed  after  the  expiration  of  the  term,  giuere,  Nesbitt  v. 
Meyer,  Ibid.  226. 

12.  Notwithstanding  the  lease  would  be  -void  against  those  in  re- 
mainder. 

A  contract  £6t  a  new  lease,  entered  into  by  tenant  for  life,  and  void  as 
against  a  remainder-man,  the  surrender  of  a  former  lease  constituting  part 
of  the  consideration,  will  not  be  specifically  executed,  being  contrary  to 
the  leasing  power  of  letting  at  the  best  rent.    EUard  v.  Lord  Llandaff, 

1  Ball  &  Beatty.  241. 

13.  Proof  of  the  agreement . 

1.  Decree  for  specific  performance  of  an  agreement  to  grant  a  lease,  of 
which  only  one  part,  signed  by  the  plaintifi;  was  found  in  the  possession  of 
the  defendant,  upon  the  circumstances ;  possession,  drafts  prepared  and  ap- 
proved, and  die  execution  deferred  only  till  repairs  completed. '  An  exten- 
sion of  the  term  according  to  a  variation  of  the  agreement,  also  in  writing, 
was  refused  on  the  ground  of  want  of  consideration.  Robson  v.  Collins, 
7  Ves.  130. 

2.  Agreement  for  a  lease  in  part-performed  by  possession  taken,  though 
without  express  assent,  acquiesced  in,  and  expenditure  permitted ;  specific 
performance  according  to  the  plaintiff's  evidence  against  the  assertion  of  a 
right  of  resumption  by  the  answer  arid  one  witness,  not  proving  that  it  was 
admitted.    Gregory  v.  Miebell,  18  Yes.  jun.  328. 

3.  Specific  execution  of  a  parol  agreement  for  a  lease  for  three  lives; 

J>roved  by  one  witness,  refused :  the  answer  admitting  an  agreement  for  one 
ife  only,  supported  by  the  testimony  of  one  witness,  and  not  inconsistent 
with  the  evidence  of  part-performuice  given  by  plaintiff.    Lindsay  v.  Lynch, 

2  Sch.  &  Lef.  1. 

IV.  jjDf  tge  cotuttnittjon  of  rofimant^t 

1 .  A  covenant  not  to  let,  set,  or  demise  ibr  all  or  any  part  of  the  term, 

restrains  assignment. 

Covenant  in  a  lease  not  to  let,  set,  or  demise  the  premises,  or  any  part, 
for  all  or  any  part  of  the  term,  without  consent,  restrains  assignment. 
Greenaway  v.  Adams,  12  Ves.  395. 

2.  A  covenant  against  assignment  does  not  restrain  under-letting. 

Covenant  restraining  assignment  of  a  lease,  would  not  prevent  under-let- 
ting.   15  Ves.  265. 

3.  A  covenant  against  under-letting  without  licence  in  writiog,  not 

satisfied  by  a  parol  licence. 

Proviso  in  lease,  that  lessees  should  not  demise  the  premises,  without  a 
licence  in  writing.  A  parol  licence  to  under-let  insufficient;  but  if  such 
licence  is  given  as  a  snare  and  under  circumstances  of  fraud,  equity  will 
relieve.    Richardson  v.  Evans,  3  Mad.  218. 

4.  Proviso  against  assignment,,  in  a  lease  to  lessee^  his  executors,  and 

assigns,  not  repugnant. 

Proviso  against  assignment  without  licence  in  a  lease  to  the  lessee,  his  ex- 
ecutors, administrators,  and  assigns,  not  repu^;nant ;  the  construction  being 
suck  assigns  as  he  may  lawfully  have :  vis.  by  licence ;  or  by  law,  as  assignees 
in  banJ^ruptcy.    Weatherall  v,  Geering,  12  Ves.  504. 

5.  Co- 
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5.  Covenants  against  assignments  are  strictly  construed. 

Covenants,  restraining  lessee  from  alienation  without  licence,  construed 
with  jealousy.     15  Ves.  265. 

6.  A  licence  once  granted,  determines  a  covenant  against  ass^nment 

1.  Covenant  against  assigning  without  licence,  determined  by  a  licence 
once  granted.     12  Ves*  191. 

2.  Proviso  in  a  lease  for  re-entry  upon  assignment  by  the  lessee,  his  exe- 
cutors, administrators,  or  assigns,  without  licence  ceases  by  assignment  with 
licence,  though  to  a  particular  individual.  Brummell  v.  Macph^rson, 
14  Ves.  173. 

3.  Covenant  not  to  assign  without  licence,  once  dispensed  with,  the  con- 
dition is  gone  both  in  law  and  equity ;  but  the  principle  questionable,  and 
not  to  be  extended :  for  instance,  to  a  mere  act ;  where  the  licence  is  to  be 
in  writing.     1  Ves.  &  Beam.  191. 

7.  A  covenant  for  quiet  enjoyment  implied  in  the  words  ^  grant  and 

demise." 

'  Implied    covenant  for  quiet  enjoyment  under  the  words  *^  granted  and 

demised,"  and  for  payment  of  rent,  under  **  yielding  and  paying."  9  Ves.  330. 

8.  A  covenant  for  payment  of  rent  implied  in  the  words  ^^  yielding 

and  payinfiT.'' 

Ibid.  ^'  * 

9.  Covenants  for  penal  rents. 

In  construing  covenants  for  penal  rents,  the  court  looks  to  the  intention 
of  the  parties.    1  B.  &  B.  558. 

10.  The  construction  of  covenants  for  perpetual  renewal  is  the  same  in 
eqmty  as  at  law ;  and  where  express  will  be  executed. 

A  contract  for  perpetual  renewal  will  be  spedfically  executed,  if  clearly 
appearing ;  but  is  not  to  be  inferred  from  a  general  provision  for  the  same 
covenants.  The  construction  of  such  a  covenant  is  the  same  in  equity  as  at 
law,  and  is  not  affected  by  the  acts  of  the  parties.  The  bill  of  the  tenant 
was  retained,  with  liberty  to  bring  an  action.    Iggulden  v.  May,  9  Ves.  325. 

11.  The  leaning  is  against  covenants  for  perpetual  renewal. 

The  court  leans  against  a  construction  for  perpetual  renewal,  unless  clearly 
intended.    Baynham  v.  Guy's  Hospital,  3  Ves.  295. 

12.  Unless  the  words  of  a  covenant  clearly  import  a  continued  interest, 
it  shall  not  be  inferred  against  the  party  covenanting. 

Unless  the  words  of  a  covenant  clearly  import  a  continued  interest,  it 
shall  not  be  inferred  against  the  party  covenanting.    2  Sch.  Sc  Lef.  557. 

13.  Construction  of  a  covenant  for  renewaL 
Construction  of  a  covenant  for  renewal.     Eaton  v.  Lyon,  3  Ves.  690* 

14.  A  covenant  to  renew  on  the  fidling  in  of  one  life,  does  not  ex- 
tend to  the  falling  in  of  two. 

Covenant  in  a  corporation  lease,  to  renew  upon  the  falling  in  of  one  life 
for  ever,  there  is  no  equity  to  extend  it  to  the  case  where  two  are  suffered 
to  fall  in,  although  a  compensation  is  offered.  Bayley  v.  Corporation  of 
Leommster,  3  B.  C.  C.  529. ;  1  Ves.  .476. 

15.  A  covenant  for  renewal  is  not  included  in  a  covenant  to  renew  on 

the  same  covenants. 

1.  Covenant  in  a  lease  to  renew  under  the  same  covenants,  is  exclusive  of 
the  covenants  of  renewal.    Tritton  v.  Foote,  2  Cox,  174. ;  2  B.  C.  C.  636. 

2.  Con- 
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2.  Construction  of  a  covenant  for  reneiral  under  the  like  covenants,  &c. ; 
that  it  was  not  for  perpetual  renewal :  the  courts  leaning  against  that  con* 
atruction,  unless  clearly  intended.    Moore  v.  Foley,  6  Ves*  232. 

16.  Whether,  under  the  circumstances,  a  covenant  for  renewal  is  in- 

cluded in  a  covenant  to  renew  on  the  same  covenants. 

Qu^gre  whether  on  a  covenant  in  a  lease  for  99  years,  determinable  on 
Uiree  lives,  that  upon  the  death  of  either  of  the  lives»  &c.,  on  request  and 
pajrment  of  20/*,  &c.,  to  erant  a  new  lease  for  another  term  of  99  years  de- 
terminable with  the  life  of  a  new  person  to  be  named,  under  the  same  yearlv 
rents,  covenants,  &c.,  the  lessee  is  entitled  to  a  covenant  for  renewal  in  such 
new  lease.    Dowling  v.  Mill,  1  Mad.  541. 

1 7.  Restraint  of  leasing  applicable  to  a  covenant  for  renewal,  as  well  as 

a  lease  originally  exceeding  the  limits. 

Restraint  of  leasing  applicable  to  a  covenant  for  renewal  as  well  as  a  lease 
originally  exceeding  the  limits.     14  Ves.  333. 

18.  Construction  of  a  covenant  to  renew  on  a  renewal  by  the  lessor, 

paramount. 

A.,  holding  under  a  corporation,  (of  which  he  was  a  member,)  and  in  the 
habit  of  obtaining  renewals  on  favourable  terms,  demised  to  B.  at  a  certain 
rent,  with  a  covenant  to  renew  at  the  same  rent  as  often  as  the  corporation 
diould  renew  to  him.  The  corporation  raised  the  rent  payable  by  A.  A. 
was  held  bound  notwithstanding  to  renew  to  B.  on  the  former  terms.  Evans 
V.  Walshe,  2  Sch.  &  Lef.  519. 

19.  A  renewal  leate  not  inconsistent  with  a  covenant  to  let  and  manage 

to  the  best  advantage. 

A  renewable  lease  not  inconsistent  with  a  covenant  to  let  and  mana^  to 
the  besC  advantage ;  with  reference  to  the  subject :  a  trust  for  creditors. 
Distinction  as  to  a  charity  estate,  let  upon  a  long  lease.  Kirkham  v.  Chad- 
wick,  13  Ves.  547. 

SO.  A  covenant  to  repair  includes  a  destruction  by  fire. 

Tenant  covenanting  to  keep  and  leave  the  premises  in  repair,  must  rebuild 
in  case  of  fire.    Fym  v.  Blackburn,  3  Ves.  34. 

V.  iDf  tfft  ton0tru(ttott  of  bottti0  far  t&e  {irrfbrmance  of  rofir^ 

They  extend  to  implied  as  well  as  to  express,  covenants. 

Bond,  generally,  for  the  performance  of  covenants,  extends  to  implied, 
as  well  as  express,  covenants.    9  Ves.  330. 

VL  mf^M  are  u($ual  codrndtitct. 

Covenants  not  contradicting  the  incidents  pf  the  lessee's  estate. 

Execution  of  an  agreement  for  a  lease  with  proper  covenants  y  viz.  accord- 
ioe  to  the  general  practice  as  to  such  leases ;  and  not  contradicting  the  in- 
ciaenU  of  Uie  lessee's  estate ;  one  of  which  is  the  right  to  have  it  without 
restraint,  except  what  is  imposed  by  law ;  unless  an  express  contract  for 
more.    15  Ves.  264. 

VIL  m^at  are  not  mual  coivnamsif 

1 .  Ck>venants  not  contracting  the  incidents  of  the  lessee's  estate. 
Vide  15  Ves.  264. 

You  VIII.  Y  y  2.  A 
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3*  A  eovenaai  against  asaignmeDt. 

1«  Covenant  not  to  aiBmgn  without  licence,  does  not  come  within  a  con- 
tract to  grant  a  lease  with  comiaon  and  usual  covenants.  Henderson  v.  Hay, 
S  B«  C*  C  632* 

2.  QmerCf  whether  an  agreement  for  a  lease  inth  usual  covenants,  in- 
cludes a  covenant  against  assigning  or  under-letting  without  licence.  In 
this  instance,  upon  the  particular  construction  of  the  agreement,  for  the 
lease  ci  a  farm,  the  words  <*  such  other  clauses  as  are  usual  in  such  cases" 
had  not  that  efect.    Vere  v.  Loveden,  12  Ves.  170. 

S.  Whether  under  an  agreement  for  a  lease,  containing  all  proper  cove- 
nants, a  covenant  against  assigning  or  under-letting  should  be  mcluded, 
-quart.    Jones  V.  Jones,  12  Ves.  186. 

4.  Under  an  agreement  for  a  lease,  the  lessor  is  not,  without  express  sti- 
pulation, entitled  to  a  covenant,  restraining  alienation  without  licence ;  as  a 
proper  and  usual  covenant.    Church  v.  Brown,  15  Ves.  258. 

5.  Under  an  agreement  for  a  lease,  ''  with  usual  covenants,*'  the  lessor  is 
not  entitled  to  a  covenant  against  assigning  or  under-letting  without  licence. 
Brown  V.  Raban,  15  Ves.  528. 

3.  But  in  ibis  case  a  covenant  against  assignment  was  held  to  be  a 

usual  covenant 

An  agreement  for  a  lease,  **  with  all  usual  and  reasonable  covenants,"  a 
covenant  not  to  under-lease  or  assign  is  implied,  where  the  custom  of  the 
jihce  u  not  generally  otherwise.    Folkingham  v.  Croft,  3  Anst.  700. 

4.  A  covenant  against  under-letting. 
Vj4e  wpm,  div.  ^ 

S»  But  in  this  case  a  covenant  against  under-letting  was  held  to  be  a 

usual  covenant. 
Vide  nqfra,  dtv.  3. 

VIIL  £Df  t0e  tetietoal  of  mmt. 

1.  Renewal  lease  may,  for  the  protection  of  legal  interests,  be  con- 

ndered  as  the  original  lease. 
Vide  3  Ves.  260. 

2.  A  renewal  by  tenant  for  life,  under  a  settlement,  shall  operate  to 

the  uses  of  the  settlement 

1.  ^Hde  in  tit.  Charge. 

^  Where  a  lease  for  lives  is  renewed  by  the  tenant  for  life,  under  a  settle- 
ment, the  renewal  shall  be  to  the  uses  of  the  settlement*  Pickering  v. 
Vowels,  1 B.  C.  C.  197. 

8.  Right  of  renewal  may  be  forfeited  by  the  laches  of  the  tenant 

1.  Right  of  renewal  forfeited  by  the  ladies  of  the  tenant.  Baynhamv. 
"Guy's  Hospital,  3  Ves.  295. 

2.  Covenant  for  perpetual  renewal.  Specific  performaiice  refused  under 
circumstances :  laches ;  and  alteration  of  the  property,  so  that  it  could  not 
be  enjoyed  according  to  the  ptipulations.  City  of  London  v.  Mitford, 
HVea.41. 

3.^  A  renewal  of  lease  refused ;  the  lessee  omitting  to  nominate  the  lives, 
within  the  time  limited  by  the  covenant ;  and  the  mjury  sustained  by  the 
lessor,  not  admitting  of  compensation.  M'Alpine  v.  Swift,  1  Ball  &  B^itty, 
285. 

4«.  Lease  for  twenty-one  years  at  1/.  a  year  (with  covenant  to  renew  from 
twenty-one  years  to  twenty-one  years,  to  make  up  ninety«nine  years,)  at  the 

expiration 
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expiratioQ  of  the  first  term,  tbera  being  aa  arrear  of  rent  due»  and  no  applica- 
tion for  renewal,  lessor  brought  ejectment,  and  got  possession;  bill  filed  for 
a  renewal  (accounting  for  the  delay)  on  payment  cf  arrears  and  interest,  de- 
creed.   Bawstone  v.  Bentley*  4  B.  C.  C.  415. 

4.  What  acts  are  a  dereliction,  negligence,  or  wilful  defiiult  in  the 

tenant 

When  all  the  lives  of  a  lease  are  gone»  if  the  tenant,  after  a  demand  made 
on  him,  neglects  to  renew,'  it  is  dereliction. .  1  Ball  &  Beatty,  374.  When, 
but  one  or  two  of  the  three  lives  have  dropped,  it  is  negligence  in  the  tenant, 
not  to  renew,  after  a  demand  made.  Ibid.  But  when  there  is  a  refusal,  or 
neglect  on  the  part  of  the  tenant,  to  renew  within  a  reasonable  time  after  a 
demand  had  been  made  upon  him,  it  is  wilful  default.    Ibid. 

5.  A  covenant  for  perpetual  renewal  is  valid.    . 
Covenant  for  pepetual  renewal,  valid.    16  Ves.  84. 

6.  A  covenant  for  perpetual  renewal,  obtained  without  conaderation» 

will  not  be  enforced. 

Bill  for  a  specific  performance  of  a  coyenant  for  renewal,  dismissed ;  it 
bein^  either  a  covenant  for  perpetual  renewal,  and  if  so,  obtained  without 
consideration  from  the  lessor;  or  else  Inserted  bv  mistake.  But  there  being 
no  proof  of  its  having  been  improperly  obtained,  ft  cross  bill,  to  have  it  de- 
dared  void,  was  dismissed  with  costs.  Reddiaw  v.  Bedford  Lcnrel,  1  Eden, 
346. 

7.  Implication  of  a  covenant  for  perpetual  renewaL 

Bill  to  enforce  a  cUim  of  perpetual  renewal  upon  usage,  sanctioned  bj 
decrees,  and  expenditure,  dimissed ;  as  not  supported  bv  the  custom  of  the 
country,  or  contract;  not  within  the  powers  of  the  lessor,  a  charitable 
foundsition ;  nor  according  to  the  true  construction  of  the  decrees.  Watson 
V.  the^aster,  &c.  of  Hemsworth  Hospital,  14  Yes.  S24. 

IX.  £)f  tfyt  i>mrmtnatiott  of  fimti0« 


1.  An  option  to  determine,  not  expressly  limited  to  ather  parly,  is 

confined  to  the  lessee. 

1.  Whether  a  lease  for  seven,  fourteen,  or  twenty-one  years,  is  determin- 
able at  either  of  the  intefvening  periods  at  the  option  of  both  parties,  or  of 
the  lessee  only,  nothing  being  expressed  as  to  that,  qtuere*  Dann  v.  Spur* 
rier,  7  Yes.  231.  Determin^  that  the  option  is  confined  to  the  lessee.  3  B. 
&  P.  399. 442. 

2.  An  agreement  for  a  lease  for  seven,  fourteen,  or  twenty-one  years, 
jjives  the  option  to  the  lessee  alone.    17  Yes.  jun.  363. 

2.  Under  a  proviso  if  the  premises  should  be  wanted  for  building. 

1.  Under  a  proviso  in  a  lease  to  deliver  possession,  if  the  premises  should 
b^  wanted  for  ouilding,  a  demand  on  the  ground  of  having  entered  into  a 
treaty,  is  not  sufficient :  otherwise,  if  an  agreement  was  alleged.  Russell  v. 
Coggins,  8  Yes.  34. 

2.  Construction  of  a  covenant  in  a  lease,  that  if  the  lessor  shall  be  minded 
to  set  out  any  part  of  the  premises  for  a  street  or  streets,  or  to  set  or  sell  anv 

Ert  to  build  upon,  he  may  resume  upon  certain  terms.  If  he  resumea, 
ving  a  boni  fide  intention  to  build,  though  that  cannot  bo  acted  upon, 
there  is  no  equity  for  the  tenant.  2dly,  The  generality  of  the  latter  words 
are  not  restrained  by  the  former  to  ouiidings  of  any  particular  species ; 
therefore,  a  contract  with  a  canal  company  for  the  lands  resumed  was  en- 
forced: warehouses  b^ing  within  the  meaoiiig  of  Uie  lease ;  and  wharfi,  at 
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least  as  appurtenant,  and  wanted  for  the  enjoyment  of  the  warehouses.  A 
compensation  was  decreed  for  the  land  covered  witli  water ;  and  as  to  towing- 
paths,  and  the  banks  of  basons,  though  strictly  subjecits  of  compensation! 
yet,  upon  a  re-hearing,  and  after  great  litigation,  the  court  would  not  re- 
verse tne  decree,  and  direct  another  reference  to  the  master,  merely  on  that 
account.  Gough  v.  the  Worcester  and  Bhtningham  Canal  Company,  6  Ves. 
35*. 

S.  Miscellaneous. 

Particular,  describing  a  lease,  as  subject  to  notice  to  quit,  not  inconsistent 
with  a  covenant,  that  the  tenant  shall  hold  over  for  a  certain  ^me  **  after  the 
end  of  the  term;"  that  being  upon  the  context  distinguished  from  the 
*'  otlier  sooner  determination ;  and  time,  generally,  not  being  of  the  essence 
of  the  contract.    Hall  v.  Smith,  14  Ves.  426. 

X.  £>f  catUitttotQi  of  (T^etttrp^ 

1.  An  advertisement  does  not  work  a  forfeiture. 
Under  a  right  of  re-entry  upon  under-lettine,  an  advertisement  does  not 
work  a  forfeiture ;  but  was  made  the  ground  ror  imposing  tenns.    Gourley 
V.  Duke  of  Somersety  1  Yes.  &  Beam.  68. 

2.  A-caseof  no  notice  of  the  condition,  and  no  interest  for  the  tam 

prohibited,  certainly  passed. 

,  Clause  of  re-entry  in  a  lease  for  three  lives  in  case  lessee  or  his.  executors, 
&C.  should  lease  for  more  than  seven  years  without  licence,  the  third  fife 
beinff  in  possession  under  his  father's  will,  and  being  liis  executor,  leased 
for  fourteen  y^ars ;  held  no  forfeiturct  as  he  had  not  notice  of  the  xrandi- 
tion,  and  as  the  iease  <sould  not  extend  beyond  the  life  of  the  leaser,  it 
could  not  pass  an  interest  for  fourteen  years  certain.  Northcote  v.  Duke, 
a£deP|Sl9.;  Amb.511. 

S.  May  be  waived  by  acts  in  pais. 

After  an  eviction  for  nonpayment  of  rent  under  the  ejectment  statutes, 
and  after  the  expiratfon  of  six  months,  allowed  the  tenant  to  redeem ;  evi- 
dence of  acts  in  pais  is  admissible,  to  show  a  waiver  of  the  forfeiture.  Ma- 
bne  V.  Malone,  1  Ball  Sc  Beatty,  39. 

4.  May  be  waived  by  accepting  rent,  with  notice. 

Acceptance  of  rent,  with  notice  of  a  forfeiture,  is  a  waiver  thereof  at  law. 

1  Ball  &  Beatty,  561. 

5.  May  be  waived  by  laches. 

To  permit  a  tenant  to  remain  in  possession  and  expend  his  money  in  build- 
ing with  the  knowledge  ef  the  lancllord,  after  ap  eviction  for  noQpayment  of 
rent,  is  a  waiver  of  the  forfeiture  under  the  ejectment  statutes.  Hume  v. 
Kent,  1  Ball  &  Beatty,  554. 

6.  May  be  waived  by  lessor  assigning  his  reversion. 

Where  a  reversioner  conveys  his  legal  title,  he  cannot  maintain  an  eject- 
ment for  nonpavment  of  rent,  for  arrears  due  in  his  own  time ;  but  there 
being  some  doiwts,  when  the  d^i  conveying  the  reversion  was  delivered, 
an  inquiry,  to  ascertain  that  fact,  was  directed.     Blennerhattett  v.  Day, 

2  B.  &  B.  104. 

XI.  £>f  tge  jmifitnttmn  af  rourtti  of  ttiuitp  to  tAtttita^wm 

Cdtttiittott0  of  ttitMtp* 

1.  Where  compensation  can  be  made. 

1.  Relief  against  forfeiture,  where  compensation  can  be  made ;  as  agarost 

a  clause 
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a  clftiise  of  reentry  for  a  breach  of  coYcnant  to^  lay  out  a  specific  sum  in  re- 
pairs in  a  given  time :  and  not  limited  to  cases  of  accident*  &C.9  but  even 
against  negligence,  and  voluntary  acts.    Sandera  v..  Pope,  12  Ves.  282. 

2.  Relief  against  forfeiture  by  breach  of  covenant  by  lessee,  where  com- 
pensation can  be  made.    Davis  r.  West,  12  Ves.  475. 

2.  Re-entry  for  nonpayment  of  rent. 

1.  Relief  against  a  forfeiture  under  a  covenant  for  re-entry  for  nonpay 
ment  ofrent:  not,  where  the  recovery  in  ejectment  was  also  upon  breach 
of  other  covenants.    Wadman  v.  Calcraft,  10  Ves.  67. 

2.  Relief  against  forfeiture  of  a  lease  for  breach  of  covenant  not  extended 
beyond  the  case  of  payment  of  money,  as  in  the  instance  of  rent,  to  the 
other  covenants ;  as  to  repair.    Hill  v.  Barclay,  18  Ves.  jun.  56. 

S*  Relief  against  breach  of  covenant  bv  nonpayment  of  rent;  lessor 
therefore,  compelled  to  proceed  on  some  other  covenant,  not  admitting  re-' 
lief.    3  Ves.  &  Beam.  SO. 

4.  Where  there  have  been  various  dealings  between  landlord  and  tenant, 
so  as  to  produce  an  account  too  complicated  to  be  taken  at  law ;  and  the 
landlord  has  brought  ejectment  for  nonpayment  of  rent,  the  tenant  may  file 
a  bill,  before  Judgment  at  law,  for  an  account  on  the  fopt  of  those  dealtngs, 
and  to  have  the  balance  applied  to  the  rent  claimed  to  be  due,  and  for  an 
injunction.  O'Connor  v.  Spaight,  1  Sch.  &  Lef.  305.  In  such  case  the 
tenant  need  not  bring  in  the  rent,  under  stat.  4  Geo.  1.  c.  5.    Ibid^ 

^.  Tenant  having  a  claim  against  his  landlord  for  unliquidated  dam^;e8, 
occasioned  by  cuttmg  timber  on  the  demised  premises,  m  pursuance  of  a 
power  so  to  aoy  reserved  by  the  lease,  the  landlord  brought  an  ejectment  far 
nonpayment  of  rent.  On  bill  filed  by  tenant,  stating  his  claim,  and  charging 
that,  if  ascertained  and  credit  eiven  for  it,  there  would  not  be  a  year's  rent 
in  arrear,  and  on  that  fact  bemg  established  upon  an  issue,  tenant  was  re- 
stored to  the  possession  (which  the  landlord  had  obtained  in  the  meantime) 
on  paying  the  balance  due  by  him ;  and  decreed  entitled  to  an  account  of 
mesne  profits,  &c.    Beasley  v.  Darcy,  2  Sch.  &  Lef.  403. 

3.  Re-entry  for  not  insuring^ 

Courts  of  equity  will  not  relieve  against  a  forfeiture  for  breach  of  a  cove- 
nant to  insure,  &c*    Rolfe  v.  Harris,  2  Price,  206.  n. 

4.  Re-entry  ibr  not  repairing. 

1.  Relief  to  a  tenant  against  the  lapse  of  time  for  repairs,  in  the  discretion 
of  the  court  upon  the  circumstances.     12  Ves. 

2.  The  court  will  not  give  relief  in  equity  against  a  lessor^s  right  of  re- 
entry for  a  forfeiture  by  breach  of  a  covenant  to  lay  out  a  sum  of  money  on 
the  premises  in  repairs  within  a  given  time.  And  that,  notwithstanding  there 
have  been  no  requisition  made  by  the  landlord  for  p^ormance  of  the  cove- 
nant, and  although  he  have  sufltered  the  tenant  to  continue  in  possession  of 
the  premises  for  three  years  after  the  breach  of  covenant,  but  has  not  re- 
ceived rent  from  him  in  the  meantime,  or  otherwise  recognized  the  subsist- 
ence of  the  tenancy.  The  time  within  which  the  covenant  was  to  have  been 
performed  having  been  limited  by  Uie  lease,  is  equivalent  to  a  specific  requi- 
sition of  performance  by  the  lessor ;  and  a  neglect  on  the  part  of  the  tenant 
is  tantamount  to  a  refusal  in  law.  The  ground  on  which  the  court  refuses 
to  relicfve  ia  such  a  case  is,  that  they  have  no  effectual  means  of  ascertain- 
ing, or  of  massing  compensation  to  the  covenantee.  Nor  is  it  enough  to 
show  that  no  damage  has  been  sustained  by  the  delay,  and  that  tlie.  premises 
may  be  put  into  as  good  or  better  condition  than  they  would  have  been  if 
the  covenant  had  been  punctually  performed,  or  even  that,  by  a  mistake  of 
the  solicitor,  who  prepared  the  lease,  the  limitation  of  the  period  for  perform- 
ance of  the  covenant-  had  been  introduced,  although  not  warranted  by  the 

Y  y  S  privious 
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prenous  agreement,  or  so  understood  at  that  time  by  the  parties  themselves, 
denied  by  the  answer.    Bracebridge  v.  Buckley,  2  Price>  200. 

5.  Re-entry  for  assigning. 

No  relief  against  forfeiture  by  breach  of  covenant  not  to  assign  iritboiit 
licence.    1 8  Yes.  jun.  63. 

6.  In  relation  to  the  statute  4  Geo.  2.  c  28.  * 

*  Statute  4  GeOk  2.  c.  28.  regulating  the  relief  of  a  tenant  against  a  for 
feiture  for  a  breach  of  covenant  by  nonpayment  of  rent     18  Yes.  jun.  60. 

XIL  £)f  t&e  jud0tii(dott  of  tnutta  of  eqmtp  to  m  o^ite  Uam^ 

On  the  ground  of  fraud. 

Lease  set  ande  with  costs;  as  obtained  bjr  the  contrived  and  habitual  in- 
toxication of  the  lessor  immediately  on  conung  of  age,  at  a  very  inadequate 
rent;  and  acts  of  confirmation  held  not  sufficient.  Say  v.  Barwick,  1  Yes. 
A  Beam.  195. 

XIII.  jDf  mm  amttbatitf 

I.  Distinction  between  terms  in  gross  and  terms  attendant. 
Distinction  between  a  term  in  gross  and  a  term  to  attend  the  inheritance. 
10  Yes.  259. 

2.  They  bdong,  when  satisfiedi  to  the  owner  of  the  inheritance. 

When  the  purposes  of  the  trust  of  a  term  are  satisfied,  the  term  belongs 
in  equity  to  the  owners  of  the  inheritance ;  whether  declared  by  the  original 
conveyance  to  attend  the  inheritance  or  not.    10  Yes.  270. 

^IV.  jdDf  tfie  lattUor&'ti  viihtg. 

1.  To  a  decree  to  prevent  a  breach  of  covenant. 

Decree  against  a  lessee  of  alum  works,  to  pi'event  a  breach  of  a  covenani 
to  leave  stock  of  a  certain  amount  at  the  expiration  of  the  lease.  Ward  v. 
Duke  of  Buckingham,  10  Yes.  161. 

2.  The  possession  of  the  tenant  is  that  of  the  kndlord. 

1.  The  possession  of  a  tenant,  even  when  abusins  his  right,  or' exercising 
to  an  extent  not  authorized  by  his  tenure,  is  still  the  lan<uord's  possession ; 
and  the  allowance  of  the  abuse  for  any  length  of  time  shall  not  give  the 
tenant  a  right  to  continue  it.    1  Sch.  &  Lef.  8. 

2.  Tenant  entering  under  a  lease,  his  possession  shall  be  held  as  continuing 
to  be  under  the  lease,  though  he  do  not  pay  rent  for  many  years.  Seau 
temhkf  if  he  attorn  to  a  third  person,  with  the  knowledge  of  his  lessor. 
2  Sch.  ALef.  626. 

S.  On  the  tenant  embarrassing  the  tenure. 

Ttoants  bv  agreement  among  themselves  doin^  any  thing  to  embarrass  the 
temM ;  tanatbrd  has  a  right  to  assistance  of  eqmty.  Sauiraers  v.  Lord  A»> 
nesleji  2  Soh.  &  Lef.  108. 

4.  On  £sclaimer  by  tenant. 

The  act  of  a  tenant,  disclaiming  his  landlord's  titie  and  admitting  titie  in 
a  third  person,  shall  not  afiect  his  landlord's  knowledge  of,  or  does  not  ao^ 
quiesce,  in  such  act.    Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  624. 

5.  After  a  recovery  against  him  in  ejectment^  through  his  own 

negligence. 

Ytde  10  Yes.  544. 

6.  An 
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6.   An  acdon  for    use   and  oceupadon  will  not  lie  where  there  i& 

a  deed. 

Wherb  there  is  a  demise,  lessor  cannot  bring  an  action  for  use  and  occu* 
patioDy  as  a  stranger  may ;  but  it  must  be  upon  the  deed  for  the  rem* 
2  Yes.  807. 


XV.  M  t&e  WMMe9 

1.  To  a  discoTery  of  the  landlord's  title. 

Dubious  where  a  man  takes  a  house  under  an  agreemeut  in  writii^,  that 
the  lessor  shall  grant  him  a  long  lease,  and  lavs  out  money  in  the  substantial 
repairs  and  improvement  of  it*  and  aftervrards  discovers  that  the  lessor  has 
ODly  a  life-interest  in  it,  whether  he  is  entitled  to  a  discovery  of  the  lessor's 
title  ?    Waring  v.  Mackreth  and  another,  Forrest,  129. 

2.  To  defeat  the  landlord's  title. 

A  person  holding  a  chattel  interest  under  another,  cannot  lawfully  do  any 
act  to  defeat  the  title  of  his  lessor,  during  the  continuance  of  his  lease. 
2  Sch«  &  Lef*  96.  Possession  must  be  held  acCor^ng  to  its  original  nature^ 
Ibid.  96. 

S.  To  set  up  a  title  adverse  to  his  latldl^ird. 

1.  Tenant  cannot  set  up  a  title  against  his  landlord.    2  Yes.  696. 

2.  Lessee  cannot  dispute  the  title  of  his  landlord.    11  Yes.  S44. 

4.  To  compel  the  landlord  to  interplead. 

The  rule,  that  a  tenant  cannot  compel  his  landlord  tp  interplead,  does  hot 
prevail,  where  the  claim  of  a  third  person  arises  by  the  act  of  the  landlord, 
subsequent  to  the  commencement  of  the  relation  of  landlord  and  tenants 
Clarke  v.  Byne,  IS  Yes.  983. 

5.  To  assign. 

Power  of  assignment  incident  to  the  estate  o^  a  lessee,  without  the  word 
«  assigns,"  unless  expressly  restrained.    15  Yes.  264. 

6.  To  set-off  for  repurs. 

Where  a  landlord  is  bound  in  law  or  equity,  to  repair  in  certain  cases,  and 
the  tenant  is  obliged,  by  a  sudden  accident  to  maxe  those  repairs,  to  pre* 
vent  further  damage,  he  may  set  it  off  as  money  paid  to  the  use  of  the  land- 
lord against  an  action  for  rent;  and  therefore  equity  will  not  hiterferew 
Waters  v.  Weigal,  2  Anst.  575. 

7.  To  relief  upon  expenditure  pennitted. 

1.  No  relief  upon  general  equity  from  expenditure  under  the  observation 
of  the  landlord  oy  a  tenant,  but  not  under  any  specific  engagement  or 
arrangement.    Pilling  v.  Armitage,  12  Yes.  78. 

2.  As  to  expenditure  by  a  tenant  with  the  knowledge  of  the  landlord, 
aware  also  that  the  lease  is  bad,  juare.    12  Yes.  85. 

S.  Where  a  tenant,  under  a  void  lease,  makes  expensive  improvements  with 
the  knowledge  and  approbation  of  the  landlord,  he  is  entitled  in  equity  to  a 
valid  lease,  eomme  sembie.    Hardcastie  v.  Shafto,  1  Anst.  184. 

4.  Diri>)ous  where  a  man  takes  a  house  under  an  agreement  in  writing, 
that  the  lessor  shall  mmt  him  a  long  lease,  and  lays  out  money  hi  the  Sub* 
stantial  repairs  imd  unprovement  oi  it,  and  afterwards  discovers  that  the 
lessor  has  only  a  life-interest  in  it,  whether  he  is  entiUed  to  keep  possession 
of  the  house  without  pajring  rent,  till  he  is  reimbursed  the  money  he  has 
laid  out?    Waring  v.  Mackreth  and  another,  Forrest,  129. 

Y  y  4  XVL  •( 
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XVL  S>(  tfft  teiiiint'0  oblisatUmn* 

1.  To  preserve  his  landlord's  rights. 

Obligation  of  tenant  to  take  care  of  the  rights  of  his  landlord.  17  Ves. 
jiin.225. 

2.  Distinction  between  the  original  lessee  and  his  assignee. 

1.  Lessee  remains  liable  to  the  determination  of  the  term :  assignee  onlj 
during  his  possession.    8  Ves.  95. 

2.  Lessee  under  express  covenant  to  pay  the  rent  and  perform  the  cove- 
nants, liable  during  the  whole  term,  notwithstanding  assignments.  1  Yes.  & 
Beam.  11. 

3.  Distinction  as  to  assignee ;  though  liable  during  his  own  possession. 
Ibid. 

XVIL  jdDf  tfft  nggt0  of  tj^e  tmanfa  as^igim. 

To  set  up  an  adverse  title. 

!•  A.,  gainine  possession  under  assignment  of  a  lease  for  years  and  pajring 
rent  under  it,  £all  not  be  allowed  to  change  the  nature  of  such  possession 
and  to  set  up  a  title  to  the  fee,  by  accepting  a  conveyance  of  the  fee  from 
persons  claiming  adversely  to  those  under  whom  the  lease  is  held,  although 
the  rieht  be  in  such  persons.     Saunders  v.  Lord  Annesley,  2  Sch.  &  Le£;7S. 

2.  Nor  will  the  acts  of  A.,  and  those  under  whom  he  derives,  treating 
such  interest  as  freehold  for  several  years,  conveying  and  settling  it  as  such, 
give  a  title  difierent  from  that  under  which  the  possession  was  originally 
gained.    2  Sch.  &  Lef.  73. 

XVIIL  Mi^  tthtmtt  to  tfft  BlttdB  tmmttp  atu 

1.  General  observations. 

See  observations  on  the  tenantry  act,  and  on  the  cases  which  have  been 
decided  under  it.    Lennon  v.  Napper,  2  Sch.  &  Lef.  682. 

2.  The  six  months  to  redeem  are  calendar  months. 

The  six  months  given  to  tenants,  evicted  under  the  ejectment  statutes  for 
nonpayment  of  rent,  to  redeem,  are  calendar  months.  Dowling  v.  Foxall, 
1  Ball  &  Beatty,  193. 

3.  The  right  to  renew  may  be  lost  by  laches. 

Where  a  tenant  neglected  for  three  years  after  a  demand,  made  under 
the  tenantry  act,  19  &  20  Geo.  3.  c.  30.,  to  renew,  his  right  of  renewal 
decreed  to  oe  eone ;  though  but  one  of  the  three  lives  in  the  lease  had 
dropped.    Keatmg  v.  Sparrow,  1  Ball  &  Beatty,  367. 

4.  As  to  what  shall  be  deemed  reasonable  time  after  demand  for 

paying  renewal  fines. 

1.  Under  the  tenantry  act,  19  &  20  Geo.  3.  c.  20.,  what  shall  be  deemed 
reasonable  time  after  demand  for  paying  renewal  fines,  must  in  all  cases  de- 
pend on  the  circumstances ;  and  circumstances  previous  as  well  as  subsequent 
to  the  demand,  are  to  be  taken  into  the  consideration.  Therefore,  wbere 
the  demand  was  on  the  6th  of  October,,  a  tender  on  the  20th  of  March  fol- 
lowing was  not  within  reasonable  time ;  ^he  tenant  having  bad  intimation 
for  two  years  before  that  payment  of  the  fine  was  expected,  and  have 
neglected  to  pay  it.    Jackson  v.  Saunders,  1  Sch.  &  Lef.  443. 

2.  Reasonable  time,  within  the  Irish  tenantry  act»  19  &  20  Geo.  3.,  is 
no  more  than  what  is  necessai^  to  give  the  tenant  full  opportunity  for  ascer- 
taining when  the  cestui  que  vtes  died,  for  computing  the  an^ount  of  the  fine 
due,  and  for  preparing  leases,  and  tendering  them  for  execution.  Free- 
man v.  Lord  Waterford,  Ibid.  454. 

4  5.  Under 
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5.  Under  the  ciremBstances,  a' tender  was  held  to  be  in  time. 

After  a  notice  by  Ihe  landlord  on  the  16th  of  December  to  renew ;  where 
ifae  tenant  had  not  his  lease,  but  was  just  of  ag^  and  embarrassed ;  where  an 
erroneous  account  was  furnished  by  the  landlord's  agent,  after  an  application 
by  the  tenant  in  January ;  where  a  draft  of  a  renewal  in  the  February  fol- 
lowing was  tendered ;  and  the  landlord  prevented  the  tenant  from  sellhig 
timber  to  pay  the  rent  and  fines.  A  tender  in  the  October  following  was 
under  these  circumstances  held  to  be  in  time,  lender  the  provisions  of  the 
tenantry  act ;  and  a  renewal  decreed  upon  payment  of  costs.  Jessop  v. 
King,  2B.&B.81. 

6.  Form  of  the  demand. 

The  demand  required  by  the  tenantry  act,  19  &  20  Geo.  3.,  need  not  be 
in  writing ;  nor  is  any  precise  form  prescribed.  Jackson  v.  Saunders,  1  Sch. 
&  Lef.  44f3. 

7.  Of  a  bill  to  perpetuate  the  evidence  of  a  demand. 

A  landlord  may  file  a  bill  to  perpetuate  the  evidence  of  a  demand,  made 
under  the  tenantry  act,  to  renew.    1  Ball  &  Beatty,  372,. 


LAND  TAX. 

I.  S>(  tift  amount  of  tge  awtfi^mmt* 

Upon  an  annuity  or  rent^charge  out  of  the  profits  of  the  new 
nver  company. 

II.  £)f  tfft  retirtniitton  of  tfft  taj:. 

1.  Construction  of  the  acts,  with  reference  to  the  nature  of  the 

biddings,  and  contract. 

2.  Of  the  mode  of  enforcing  the  duty  of  the  commissioners. 

3.  Misapplication  of  an  infant  tenant  in  tail's  personal  estate 

charged  upon  the  remainder-man. 


I.  £)f  tge  amount  of  tj^r  addrsuarntmn 

Upon  an  annuity  or  rentrcharge  out  of  the  profits  of  the  new 

river  company. 

Whether  an  annuity  or  rentrcharge  out  of  the  profits  of  the  new  river 
company  is  to  bear  tne  full  assessment  to  the  land-tax,  or  is  to  have  the 
benefit,  according  to  the  proportion,  of  a  reduction,  in  consequence  of  an 
assessment  upon  the  profits  of  the  company  at  an  under-value,  qtuere*  The 
bill  by  the  annuitant  was  dismissed :  the  court  refusing  to  raise  an  equity  as 
to  the  profit  arising  from  disobedience  to  the  act.  Adair  v.  the  New  River 
Company,  11  Ves.  429. 

II.  jdDf  tBe  retirmiption  of  tge  tajr^ 

1.  Construction  of  the  acts,  with  reference  to  the  nature  of  the 

biddings,  and  contract 

Construction  of  the  acts  for  redemption  and  sale  of  the  land  tax  with 
reference  to  the  nature  of  the  bidding  intended  to  be  made,  and  contract 
to  be  entered  into,  under  the  provisions  of  st.  42  Geo.  S.  c.  1 16.  s.  154. 
Williams  v.  Steward,  3  Mer.  472.  Commissioners  under  the*  act  merely 
ministerial ;  no  remedy  therefore  against  them  in  equity ;  but  only  either  by 

mandamus 
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tnandamui  in  K.  B.,  (which  is  doubtfiil  ludcM  td  compel  than  to  grant  certi- 
ficatefl  to  penoDs  proposing  to  purchase),  or  suit  in  exchequer,  in  such  esses 
as  are  not  specially  provided  for  by  the  act.  Willians  v.  Steward,  S  Mer.  478. 

2.  Of  the  mode  of  enfordng  the  du^  of  the  commisrioners. 
Ibid. 

3.  MisfqpplicatioD  of  an  infimt  tenant  in  tail's  personal  estate  charged 

upon  the  remainder-man. 

Application  of  the  personal  estate  of  infant  tenant  in  tail  to  the  redemp- 
tion of  the  land-tax  by  persons,  not  having  auUiority.  within  the  act.  Equity, 
by  analogy  to  the  option,  to  be  reserved  by  guardians,  &c.  under  the  act, 
for  the  personal  representative  of  the  infant  to  charge  the  estate  in  the  pos- 
session of  the  remamder*man.    IVare  v.  Polhill,  11  Yes.  257. 


LIEN. 

I.  Df  t|^  nattnt  of  tSe  tigStf 

It  is  a  right  to  possess  or  to  retain. 

II.  jS)f  legal  atib  »iuit^Ie  Iiett0« 

Some  liens  exist  only  inequity. 

III.  i^t  liem  ufitm  ttaltp* 

1.  Distinction  between  lien  by  judgment  and  by  contract 

2.  Of  the  lien  of  a  specialty  creditor. 

3.  Of  the  lien  conferred  by  a  covenant  to  convey. 

4.  Of  the  lien  conferred  by  a  covenant  for  a  specific  application 

of  rents  and  profits. 

5.  Of  the  lien  of  one  tenant  upon  the  other's  moiety  for  a  fine 

paid  for  renewal. 

6.  In  the  case  of  a  rent-chaige  assigned  to  secure  an  annuity. 

7.  Lien  upon  a  West  India  estate  for  supplies  furnished. 

8.  Ck>ntinuation  of  a  lien^  notwithstanding  the  determination  of 

the  possession  of  the  particular  tenant. 

IV»  ^(  litm  ufon  petftnmltp^ 

1.  Whether  affected  by  special  contract. 

2.  Of  lien  for  a  genend  balance. 

3.  Of  the  lien  conferred  by  an  order  for  payment  out  of  a  par- 

ticular fund. 

4.  Lien  upon  securities»  efiected  with  plaintiff's  money>  obtained 

by  embezdement. 

5.  Lien  of  bankers  upon  securities  deposited  for  a  given  sum* 

afterwards  increased. 

6.  Lien  of  a  creditor  upon  a  bond  deposited. 

7.  Of  a  distrainer's  lien  upon  goods  replevied. 

8.  Of  a  publisher's  Ken  upon  oopyri^t. 
9»  Of  liens  in  miscellaneous  cases* 

10.  Determination  of  the  right. 

It  is  a  light  to  possess  or  to  retain. 

A  Hen  is  a  right  to  possess  or  to  retain.    Exparie  Heywood,  2  Rose,  355. 

II.  91 
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Some  lienB  exist  only  in  equity. 

there  are  liens  which  exist  only  in  equitj,  and  of  which  equity  alone  can 
take  cognizance ;  but  the  lien  for  freight  is  not  one  of  them.  Gladstone  v. 
Birf ey,  2  Mer.  40S. 

III.  S>t  Itetui  iqion  italtp^ 

1.  Di^dnction  between  lien  by  judgment  And  by  contrM^ 

Distinction  between  a  judgment,  as  attaching  upon  the  land,  and  a  special 
agreement  fbi*  a  security  upon  the  land.    15  ^s.  S54. 

2.  Of  a  lien  of  the  specialty  creditor. 

Specialty  creditors  have  no  lien  on  the  estate,  and  therefore  the  alienee 
of  a  derisee  dudl  hold  the  land  disolmrged.    Mathews  v.  Jones,  2  Anst.  506. 

8.  Of  the  Hen  conferred,  by  a  covenant  to  oonvcy. 

A  party  entitled  as  equitable  tenant  in  tail  under  a  settlement  in  whidi  is 
a  coTcikaDl  to  convey  lands  to  the  uses  of  such  settlement ;  afterwards,  and 
upon  his  own  marriage,  covenants  also  to  convey  lands  of  less  value ;  thoush 
he  obtains  a  decree  for  the  execution  of  the  first-mentioned  covenant,  the 
second  covenant  is  no  lien  in  equity  upon  the  lands  so  decreed  to  be  Con- 
veyed.   Gardner  v.  the  Marquis  of  Townshend,  Cooper,  801. 

4«  Of  tbe  lien  c^iferred  by  a  covenant  for'a  specific  application  of  rents 

and  profits. 

A  covenant  to  apply  a  certain  portion  of  rents  and  profits  to  a  particular 
Use,  gives  a  specific  hen  upcm  the  estate.    ^Legard  v.  Hodges,  3B.  C.  C. 

421.;  lVes.477. 

5.  Of  the  lien  of  one  tenant  upon  the  other's  moiety  fi^r  a  fine  paid  for 

renewal. 

A  fine  paid  for  the  renewal  of  a  lease,  by  one  of  two  tenants  jointly  hold- 
ing lamy.  A  lien  on  the  other  moiety,  though  under  settlement.  Hamilton 
V.  Denny,  1  Ball  &  Beatty,  199. 

6.  In  the  case  of  a  rent-charge  assigned  to  seeure  an  annuity. 

On  bill  of  interpleader  by  the  owner  of  an  estate  against  the  grantee  of 
a  rent-charge  out  of  it,  assigned  to  secure  an  annuity  and  the  mduitant, 
the  annuity  being  void,  the  arrears  of  the  rent-charge  m  court  were  paid  to 
the  original  grantee ;  and  the  annuitant  was  htid  not  entitled  to  have  the 
consideration  repaid  out  of  that  fund,  there  being  only  a  general  debt  at  law 
and  no  lien.    Duke  of  Bolton  v.  Williams,  2  Ves.  138. 

7.  Lien  upon  a  West  India  estate  for  supplies  fumiahed. 

Lien  upon  a  West  India  estate  fdr  supplies  furnished  by  tenant  for  Ufe^ 
tenant  in  common,  &c.    14  Ves.  414. 

8*  ContinttaticHi  of  a  lien,  notwithstanding  the  determination  of  the 

possession  of  the  porticukr  tenant* 

Lien  after  possession  determiued ;  as  after  the  death  of  tenant  for  life  of  a 
West  India  estate  for  supplies,  provided  by  him.    14  Ves.  442. 

IV.  £)f  Iim0  ti{nm  |irt!SottdItp« 

1.  Whether  aflfected  by  qpecial  contract 

Factor's  lien,  both  for  hiB  expenditure  on  the  goods  in  his  possession,  and 
his  general  babnee,  lost  by  a  apedal  contract  for  n  particnfatr  mode  of  pay- 
ment.   So  in  various  trades.    16Ves.960« 

2.  Of 
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2«  Of  liens  for  a  general  balance. 

*  1.  Bankers  having  securities  deposited  as  a  pledge  for  1000^.,  though  the 
depositor  at  his  death  is  indebted  in  a  larger  sum,  Imve  no  lieo,  farther  th^n 
the  lOOOL    Vandefzee  y.  Willis,  3  B.  C.  C.  21. 

2.  The  question,  whether  a  tradesman  has  a  lien  on  goods  in  his  handb  (or 
the  general  balance,  or  only  for  so  much  as  relates  to  the  particular  goods, 
is  decided  on  the  same  grounds  at  law  and  in  equity.  To  extend  it,  the 
party  must  show  an  agreement,  or  something  from  which  to  infer  an  agree- 
ment.   2  Mer.  i04f. 

3.  Of  the  lien  conferred  by  an  order  for  payment  out  of  a  particular 

fund. 

1.  An  order  to  pay  money  out  of  a  particular  fund,  giyes  the  party  a  spe- 
cific  lien  thereon.    Smith  v.  Everett,  3  B.  C.  C.  64. 

2.  A.  consigns  a  cargo  to  B.,  with  a  direction  to  pay  to  C.  out  of  the  pro- 
ceeds a  sum  of  money,  and  writes  C.  to  that  effect;  C.  has  no  lien  on  the 
proceeds.    Ex  parte  Heywood,  2  Rose,  355. 

4.  Lien  upon  securities,  efiected  with  plaintiff's  money,  obtained  by 

embezzlement* 

Bill,  following  life-insurances,  efiected  by  the  plaintiflT's  clerk  with  the 
plaintiff's  money,  procured  by  embezzlement,  and  transferred  to  ^  de- 
fendimts  for  valuable  consideration,  but  with  notice.  Demurrer  allowed; 
the  transaction  amounting  to  felony,  l^  the  sutute  39  Geo.  3.  c.  85.,  and 
therefore  not  raising  a  civil  contract.  Secondly,  the  policies  not  being  the 
plaintiff^s  property.     Cox  v.  Paxton,  17  Ves.  jun.  329. 

5.  Lien  of  bankers  upon  securities  deposited  for  a  given  sum,  afterwanh 

increased. 
Vide  3  B.  C.  C.  21. 

6.  Lien  of  a  creditor  upon  a  bond  deposited. 
A  bond  given  for  a  general  purpose  of  raising  money,  mod  deposited  by 
the  oblieee  with  another  as  a  secunty,  shall  be  liable  to  the  obligee's  debt ; 
not  so,  if  given  for  a  special  purpose.    Caton  v.  Burke,  1  B.  C.  C.  434. 

7.  Of  a  distndner's  lien  upon  goods  replevied. 

The  distrainer  has  no  lien  upon  goods  taken  in  distress  for  rent,  and  reple- 
vied, but  is  left  to  his  remedy  on  the  replevin  bend.    Bradyll  y.  Ball,  1  B. 

C.  C.  427» 

8.  Of  a  publisher's  lien  upon  copyright 

Where  an  author  agrees  with  a  bookseller  to  publish  his  work,  and  to 
allow  him  interest  for  the  money  he  shall  advance,  and  also  a  share  of  the 
profits,  the  bookseller  has  a  lien  on  the  cop3rright,  for  his 
comme  semik.    Brook  v.  Wentworth,  3  Anst.  881. 

9.  Of  liens  in  miscellaneous  cases. 


1 .  Bond  by  infant  for  a  just  debt ;  his  mother  and  infimt  sister  beiag 
on  death  of  A.  without  issue,  to  4000/.  stock  for  the  mother  for  life ;  afier,  to 
her  children  according  to  her  i^pointment ;  if  no  children,  to  the  mother, 
after  death  of  the  son,  covenanted  to  pay  that  debt,  when  either  should  be* 
come  entitled  to  that  stock.  Uoon  marriage  of  the  daughter,  the  mother 
made  an  appointment  of  the  stock  in  her  favour ;  but  next  day  the  husiMmd 
having  notice  of,  and  approving  the  covenants^  to  pay  the  son's  debt,  and 
reciting  his  and  his  wifes  intention  to  secure  it  ^*  as  afker-mentioned,**  re* 
leased  all  their  right  to  that  stock  to  the  mother,  and  covenanted,  that  when 
the  wife  should  be  twenty-one,  all  their  interest  should  be  vested  in  her ;  and 
a  trust  was  declared,  that  if  Uie  obligee  should  have  a  right  to  recover  that 

debt. 
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debt,  it  should  be  paid  out  of  that  stock.  Afterwards*  a  bill  being  filed  to 
set  aside  the  settlement  as  an  appointment  by  the  mother  for  her  own  benefit 
without  consideration,  the  parties  were  by  agreement  mutually  released 
from  the  covenants  in  it ;  and  the  husband  covenanted^  that  if  tne  obligee 
should  have  a  right,  in  life  of  the  mother,  to  recover  the  debt,  it  should  be 
paid  oat  of  that  stock.  The  mother  died  intestate  before  A.  Determined, 
that  a  fair  assignee  of  the  debt  had  no  specific  lien  on  the  fund ;  which  could 
be  liable  only  by  being  brought  back  into  the  mother's  assets,  as  taken  out 
in  fraud  of  her  creditors ;  for  which  it  must  be  said,  either  that  there  was  no 

Sretence  for  the  compromise,  or  that  no  pretence  for  its  providing  for  the 
ebt  only,  if  suable  m  the  mother's  life ;  but  the  marriaee  brokage  in  the 
settlement  was  sufficient  ground  for  the  compromise,  and  the  bill  did  not  go 
on  the  other  ground ;  therefore  the  common  decree  for  account  of  assets, 
debts,  and  funeral  expences,  without  reference  to  that  fund,  was  made 
against  the  husband  and  wife  as  administrators.  The  debt  of  the  son  was  a 
sufficient  consideration  for  the  covenants ;  and  if  the  mother  ,had  survived  A. 
there  would  have  been  a  specific  lien.  Johnson  v.  Boyfield,  1  Ves.  314. 
2.  No  lien  under  the  circumstances.    Adams  v.  Ciaxtbn,  6  Ves.  226. 

10.  Detennmation  of  the  right. 

A  consignee  parting  with  the  goods  consigned,  parts  with  his  Hen  on 
them.     Cruger  v.  Wilcox,  Dick.  269. 


LIFE,  TENANT  FOR. 

I.  £>f  tgr  requiierite  mtmotiial  in  a  Ita&t  for  life. 

It  must  be  by  deed. 

II.  £>f  Ieasie0  for  tBree  Um* 

They  are  considered  on  a  footing  with  leases  for  twenty-one 

years. 

III.  £Df  tfft  nggt0  of  a  tmant  for  life* 

1.  Conditions  upon  which  he  will  be  let  into  possession  of  pre- 

mises charged. 

2.  Having  forfeited  by  leasing,  he  cannot  join  with  remainder- 

man for  an  injonction. 

IV.  3n  relation  to  tge  remasitder-maiu 

1.  How  far  the  acts  of  a  tenant  for  life  are  obligatoiy  upon 

him. 

2.  Of  compelUng  the  production  of  the  tenant  for  life's  person. 


I.  2>f  tj^  reqtiiiBiite  ceremonial  in  a  leaise  for  Isfe^ 

It  must  be  by  deed. 
Lease  for  life  must  be  by  deed.    14  Ves.  158. 

II.  M  leatiejai  for  tgree  litied/ 

They  are  considered  on  a  footing  with  leases  for  twenfy-one  years. 

A  lease  for  three  lives  considered  both  by  the  legislature  in  framing, 
enabling,  and  disablii^  statutes,  and  by  many  founders  of  charities  as  on  a 
footing  with  leases  for  twen^-one  years.  Attorney-general  v.  Cross, 
S  Mer.  539. 

III.  m 
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III.  a>(  Oft  ti^tat  0f  a  ttttoitt  €ir  Itft. 

1.  Conditions  upon  which  he  will  be  let  into  possession  of  premises 

charged. 

Tenant  for  life  let  into  possession  on  consent,  and  giving  securilj  to  pty 
charges  pajrable  out  of  rents  and  profits,  and  to  keep  down  interest  oi  the 
fund  to  answer  contbgent  charges.    Blake  v.  Bunbuiy,  1  Ves*  514. 

2.  Having  forfeited  by  leasing,  he  cannot  join  with  remainder-msn 

for  an  injunction. 

Tenant  for  life  havhig  made  a  lease  of  coal  mines  amounting  to  a  forfeiturcy 
cannot  join  the  remainder-man  in  a  bill  for  an  injunction.  Wentworth  ▼. 
Turner,  S  Ves.  S. 

IV.  3ltt  xAMtan  to  t5t  traiatotet4tiditf 

1.  How  &r  the  acts  of  a  tenant  for  life  are  obligatory  upon  him. 

There  are  many  casl^  in  v^ch  the  acts  of  tenant  for  life  bind  the  re- 
niainder*man»  as  evidence.  Saunders  v.  Lord  Annesley,  2  Sch.  &  Lef.  101. 

2.  Of  compelling  the  production  of  the  tenant  for  life's  person. 

1.  Tenant  for  99  years,  if  she  shall  so  long  life;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  the  heirs  of  her  body; 
remainder  over  to  the  same  trustees  upon  trust  for  other  persons.  Upon  the 
application  of  those  persons  and  the  trustees  under  the  stat.  6  Ann.  c.  18.  the 
husband  of  the  tenant  for  life  was  ordered  to  produce  her.  Ex  parte  Grant, 
6  Ves.  512. 

2.  Proceeding  under  the  act  of  6  Ann.  c.  18.  to  compel  production  of 
c$stui  que  vie.    Ex  parte  St.  Aubyn,  2  Cox,  373. 


LIMITATION,  STATUTE  OF. 

I.  Cmt0tru(tt0tt  of  tgr  sitatmet 

1.  As  applied  to  debts. 

2.  As  applied  to  titles  to  land. 

3.  The' Irish  statute,  11  Anne,  c.?. 

4.  The  Irish  statute,  7  Geo.  2.  sess.  2.  c  14.  s.  8. 

II.  m^at  mattm  or  trdit0acttott0  are  trimtlp  or  bp  anafogp 

tDttj^iit  f^f  0tatiite« 

1.  Equitable  rights. 

2.  L^al  rights  asserted  in  courts  of  equi^. 

3.  Where  ue  legal  and  equitable  title  correspond. 

4.  A  trust  by  implication,  as  afiected  by  an  equity. 

5.  A  trust  founded  on  firaud  or  the  like. 

6.  Rents  of  estate  in  trust 

III.  omgat  tratt0acttoitti  are  tottj^tit  tfft  tfttftwn  toutj^tttg  titer^ 

(&attt^0  accoutttsi^ 

1 .  Whether  transactions  between  principal  and  agent  are. 

2.  Some  transaction  must  haverpassed  witbin^six  years. 

IV.  mftat  tiiamns  or  ttanf^ittUm  are  imtj^r  tmttlp  itor  bp 

1.  A  bill  of  revivor  after  a  decree  to  account 

2.  A  trust,  as  between  trustee  and  C9$tui  que  tcust 

3.  Non- 
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5.  Non  application  by  trustee  of  purchase  money  in  discharge 

of  incumbrances. 

V.  j^yf  tfit  {lertoti  of  Itoittation. 

1.  In  the  case  of  rents  and  profits. 

2.  In  the  case  of  a  rent-charge. 

S«  To  the  redemption  of  a  mortgage. 

VL  jFrmii  Wbat  pniot^  it»  operation  commencesi^ 

1.  Incases  of  frand. 

2.  The  Irish  statute  8  Geo.  1.  c  4. 

8.  Notwithstanding  the  courts  are  closed. 

VIL  £)f  afioi&to0  ttfit  oprrattoft. 

1.  By  a  demand*   • 

2.  By  acknowledgment 

8.  By  acknowledgment  in  an  answer. 
4.  By  a  demise  for  debts. 
$»  By  bankruptcy. 

6.  By  payment  of  diyidend  under  a  bankruptcy. 
7*  By  fraud. 

YIIL  jgDf  tie  Jamaica  {ttatutt  of  limitations. 

Its  efiect,  and  construction. 


I.  CbnjJtntttton  of  tge  dtatnte. 

1.  As  applied  to  debts. 

Lord  Redesdale's  opinion,  that  debts  upon  which  the  time  limited  by  the 
statute  of  limitations  has  run,  are  presumed  to  be  paid.   2  Ves.  &  Beam.  288. 

2.  As  applied  to  titles  to  land. 

The  true  meaning  of  the  statute  of  limitations,  as  applied  to  titles  to 
land*  i»»  that  the  party  ^hall  have  twenty  years,  during  which  it  should  be 
opeii>to  him  to  proceed  to  assert  his  title.  Bond  v.  Hopkins,  I  Sch.  &  Lef. 
418. 

'8,  The  Irish  statute,  11  Anne,  c.  2, 

Whether  the  proviso  in  statute  11  Anne,  c.  2.  in  fkvour  of  inAmts,  extends 
to  infiEuats  having  only  a  tide  in  remainder  at  the  time  when  the  habere  is 
executed?  8emSe  not*    O'Connor  v.Xord  Baadon,  2  Sch.  &  Lef.  679. 

4.  The  Irish  statute,  7  Geo.  2.  sess.  2.  c.  14.  s.  8. 

The  saving  for  infants,  &c.  in  the  statute  7  Geo.  2.  c.  14.  sect.  8.,  is  a 
|>rovision  for  the  benefit  of  plaintifi :  to  conclude  such  persons  if  they  do 
not  come  in  within  the  time  specified.    2  Sch.  &  Lef.  804. 

11.  mtat  mattery  or  transiactionsi  are  tiitettip  or  bp  analogp 

tDitgto  tge  (Statute. 

1.  Equitably  rights. 

1,  Though  the  statute  of  limitations  does  not  apply  to  any  equitable  de- 
mand, equity  takes  the  same  limitation  in  cases  analogous  to  those  at  law. 
10  Ves.  466. 

2.  Effect  of  time  in  equity  by  analogy  to  the  statute  of  limitations.  15  Ves. 
496. 

S.  Length 
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8.  Length  of  time  adopted  in  equity 'br  analogy  to  the  statute  of  limit- 
ations.   1  Ves.  &  Beam.  539. 

4.  Though  the  statute  of  h'mitations  does  not  apply  in  terms  to  proceed- 
ings in  equity,  yet  such  proceedings  are  affected  by  analogy  to  the  statute ; 
so  that,  in  general,  if  a  part^  be  guilty  of  such  laches  in  pursuing  his 
equitable  title  as  would  bar  him  at  law,  he  sluill  be  barred  in  equity.  But 
equity  will  remove  the  legal  bar  proceeding  from  lapse  of  time,  as  it  would 
any  other  legal  advantage,  if  sought  to  be  used  unconscientiously.  1  Sch.  & 
Lef.  413.  428.  431. 

5.  Courts  of  equity  act,  not  by  analogy,  but  in  obedience  to  the  statute 
of  limitations.    2  Sch.  &  Lef.  630. 

6.  Courts  of  equity,  though  not  within  the  words  of  the  statute  of  limit- 
ations, (which  apply  to  particular  legal  remedies,)  are  within  the  spirit  and 
meaning  of  them.     Hovenden  v.  Annesley,  2  Sdi.  &  Lef.  630. 

7.  V^ere  the  legislature  has  limited  a  period  for  law  pfoceedingSy  equity 
will  in  analogous  cases  consider  itself  bound  by  the  same  limitation.  2  Sch. 
&  Lef.  632. 

8.  Every  new  right  of  action  in  equity,  must  be  acted  upon  within  twenty 
years  after  it  accrues.    2  Sch.  &  Lef.  636. 

9.  Although  courts  of  equity  are  not  bound  by  the  statute  of  linutatMas, 
yet  in  cases  of  trust  and  constructive  fraud,  it  will  regulate  its  dedaooi  by 
analogy  to  it.    1  Ball  &  Beatty,  119. 

2.  Legal  rights  asserted  in  courts  of  equity* 

'    Upon  all  legal  titles  and  legal  denumdsi  courts  of  equity  are  bound  by  the 
statute  of  limitations.    2  Sch.  &  Lef.  631. 

3.  Where  the  legal  and  equitable  title  correspond. 

The  statute  of  limitations  is  founded  upon  the  soundest  principles,  and 
courts  of  equity  are  bound  to  adopt  it,  wnere  the  legal  and  equitable  title 
correspond ;  differing  only  in  the  court,  where  it  is  to  be  enforced.  1  Ball 
&  Beatty,  166. 

4.  A  trust  by  implication,  as  affected  by  an  equity. 

Vide  1 B.  C.  C.  651. ;  1  Cox,  28. 

5.  A  trust  founded  on  fraud  or  the  like. 
With  respect  to  the  operation  of  the  statute  of  limitations  upon  cases  of 
trust  in  equity,  the  distinction  is,  if  the  trust  be  constituted  by  the  act  of 
the  parties,  the  possession  of  the  trustee  is  the  possession  of  the  cestui  que 
trust*  and  no  length  of  such  possession  will  bar ;  but  if  a  party  is  to  be  con- 
stituted a  trustee  by  the  decree  of  a  court  of  equity,  founded  on  fraud  or 
the  like,  his  possession  is  adverse ;  and  the  statute  of  limitations  will  run 
from  the  time  that  the  circumstances  of  the  fraud  were  discovered.  2  Sch. 
&  Lef.  633. 

6.  Rents  of  estate  in  trust. 
Vide  4  B.  C;  C.  468. 

IIL  m%at  vcanmttUm  ore  toitSin  tgr  tfttftim  touej^ng  inrr^ 

1.  Whether  transactions  between  principal  «nd  agent  are. 

Whether  transactions  between  principal  and  agent  are  within  the  excep- 
tion in  the  statute  of  limitations  as  to  merchants'  accounts,  quaere.  3ooi» 
v.  Pengrecy  6  Ves.  580. 


2.  $0lne 
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2.  Some  transaction  must  have  passed  within  six  years. 

1.  Merchants'  accounts,  after  six  years  total  discontinuancey  within  the 
statute  of  limitations.    Martin  v.  Heathcote,  2  Eden,  169. 

S.  Statute  of  limitations  a  bar  to  merchants*  accounts,  all  accounts  hailing 
eeased  above  six  years.    Barber  v.  Barber,  18  Ves.  jun.  286. 

S.  Whether,  in  order  to  have  the  benefit  of  the  exception  in  the  statute 
of  limitations  as  to  merchants'  accounts,  some  transaction  must  have  passed 
within  six  years,  guare.    Jones  v.  Pengree,  6  Ves.  580. 

IV.  amgat  mamt:0  or  ti:dtt0acrtoii0  ate  mtttv  Intrttlp  nor  bp 

analogp  tastj^m  tfjt  gtmm* 

1.  A  bill  of  revivor  after  a  decree  to  account. 

To  a  bill  of  revivor  after  a  decree  to  account,  the  statute  of  limitations 
cannot  be  pleaded  in  bar.  v  1  Ball  &  Beatty,  531. 

2.  A  trusty  as  between  trustee  and  cestui  que  trust. 

The  rule  that  trusts  are  not  within  the  statute  of  limitations  applies  only 
as  between  trustee  and  ceUui  (fue  trust,  and  will  not  hold  where  a  claim  is 
made  after  a  oreat  length  of  time  against  a  trustee  by  implication  of  law, 
more  etpeciaOy  where  sudi  implication  is  to  be  raised  upon  a  doubtful 
equity.    Townsend  v.  Townsend,  1  Cox,  28. ;  1  B.  C.  C.  651. 

3.  Nonaiqplication  by  trustee  of  purchase  money  in  discharge  of  in* 

cumbrances. 

The  statute  of  limitations  cannot  be  pleaded  by  trustees  in  answer  to  a  . 
charge  of  breach  of  trust  to  defend  them  from  the  consequences  of  negleot- 
iBg  their  duty  in  having  sold  an  estate  charged  with  the  payment  of  a  sum 
ofmoney,  without  satisfying  that  demand.    Milnes  v.  Cowley,  4  Price,  lOS. 

V.  £)f  tge  (ttmti  ontmitattom 

1.  In  the  case  of  rents  and  profits. 

1.  Account  of  rent  not  directed  farther  back  than  six  years.  Hercy  r. 
Ballard,  4  B.  C.  C.  468. 

2.  Account  of  rents  and  profits  limited  to  six  years  by  analogy  to  legal 
linutatiokL     10  Ves.  469. 

2.  In  the  case  of  a  rentpcharge. 

No  limitation  to  a  rent-charge  in  law  or  equity.  But  the  demand  may  be 
excluded  by  presumption  from  length  of  time,  and  acquiescence.  10  Yes. 
467. 

S.  To  the  redemption  of  a  mortgage. 

Redemption  barred  by  twenty  years  possession  without  impediment  to  the 
mortgagor,  or  ten  years  after  impediment  removed.    17  Ves.  jun.  99. 

VL  iFrom  togat  (imoti  tnt  aprratioit  comtmncetff 

1.  In  cases  of  fraud. 

In  cases  of  fraud,  time  in  order  to  bar  the  remedy,  will  not  benn  to  run 
till  the  par^  acquures  a  knowledge  of  the  facts  constituting  the  fraud.  -  Blen- 
neriuHset  v.  Day^  2  B.  &  B.  129. 

2.  The  Irish  statute,  sGeo.'l.  c.  4. 

Tlie  statute  of  limitations,  8  Geo.  1.  c.  4.  is  meant  to  apply  to  cases 
where  no  payment  of  interest  is  made,  although  there  exists  a  person  entitled 
to  demand  interest :  until  there  be  such  a  person,  the  statute  does  not  begin 
to  run.    2  Sch.  &  l^t  30. 

you  VUI.  Z  z  9.  Mo(. 
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S.  Notwithstanding  the  courts  are  dosed. 

'  Though  the  courts  of  justice  were  shut  up  in  time  of  war,  so  that  no 
original  could  be  sued  out,  tlie  statute  of  limitation  continues  to  run.  17  Ves. 
jun.  93. 

VII.  £)f  atoitrino  ittt  opetatioiu 

1.  By  a  demand. 

Mere  demand,  without  process  or  acknowledgment,  not  sufficient  against 
the  statute  of  limitations.     1  Ves.  &  Beam.  540. 

2.  By  acknowledgment 

Plea  of  the  statute  of  limitations  to  a  bill  of  discovery  over-ruled ;  upon 
tetters  assigning  reasons  for  declining  to  pay ;  and  recommending  the  plain- 
tiff  to  bring  an  action;  as  amounting  to  an  acknowledgment  of  the  debt, 
sufficient  to  take  it  out  of  the  statute  upon  tRe  authorities;  though  against 
principle.    Baillie  v.  Sibbald,  15  Ves.  185. 

3.  By  acknowledgment  in  an  answer. 

A  debt  widiin  the  statute  of  limitations  taken  out  of  the  statute  by  words 
in  an  answer.    Galway  v.  Lord  Barrymore,  Dick.  163. 

4.  By  a  devise  for  debts. 

1.  A  will  directing  debts  to  be  paid,  takes  the  case  out  of  the  statute  of 
limitations.    Blakeway  v.  Lord  Strafford,  Dick.  48. 

2.  Whether  a  charge  by  will  for  pavment  of  debts  revives  a  debt  barred 
by  the  statute  of  limitations,  quare.    Stackhouse  v.  Bamston,  10  Ves.  453* 

8.  As  to  reviving  a  debt,  within  the  statute  of  linutations,*under  a  trust  for 
dd>ts,  guare.    15  ves.  488. 

4.  As  to  a  reviving  debt,  within  the  statute  of  limitations,  under  a  devise  for 
debts,  quare.    15  ves.  497* 

5.  Devise  in  trust  for  payment  of  debts,  does  not  revive  a  debt,  upon  which 
the  statute  of  limitations  has  taken  effect  by  the  effluxion  of  time  before  the 
testator's  death.    Burke  v.  Jones,  2  Ves.  &  Beam.  275. 

6.  Where  lands  are  devised  in  trust  for  payment  of  debts,  the  statute  of 
limitations  runs  not,  in  equity,  after  the  death  of  testator,  against  dtkts  not 
barred  thereby  at  his  death.  Executors  of  Fergus  v.  Gore,  1  Sch.&  Lef.  107. 
But  if  the  statute  had  run  before  the  death  of  testator,  it  may  be  set  up ; 
for  the  debts  are  presumed  to  be  paid.    Ibid. 

5.  By  bankruptcy. 

The  effect  of  the  statute  of  limitations  not  discontinued  by  bankruptcy. 
15  Ves.  496. 

6.  By  payment  of  dividend  under  a  bankruptcy. 

Payment  of  dividend  under  a  commission  of  bankruptcy  against  one  psrt- 
ner  raises  a  new  assumpsit  by  the  other,  depriving  him  of  the  benefit  ot  the 
statute  of  limitations.     15  Ves.  499. 

7.  Bv  fraud. 

A  woman  at  the  time  of  her  roarriaffe,  was  indebted  on  two  promissory 
notes.  After  the  marriage,  the  husband  gave  his  bond  for  the  amoont  to  the 
creditor,  who  thereupon  delivered  up  Uie  notes.  The  bond  having  been 
put  in  suit,  the  husband  pleaded  his  in&ncy  at  the  time  of  giving  the  bond. 
On  a  bill  filed  in  tliis  court  for  relief,  the  court  ordered  the  notes  to  be 
returned  to  the  plaintiff,  with  directions  that  the  defendant  should  not  plead 
the  statute  of  limitations  to  any  action  the  plaintiff  should  bring  on  die  notes, 
or  any  other  plea  which  the  defendant  could  not  have  pl^ded  at  die  time  the 
bond  was  given.  But  it  would  not  order  the  immediate  payment  €^  the 
money.    Clarke  v,  Cobleyi  2CoX|17S. 

vm.  K 
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VIIL  jgDftBelamatcatrtatttteof  Hmtrattom 

Its  effect,  and  construction. 

1.  Effect  of  the  statute  of  limitations  or  (kMsessory  law,  of  Jamaica,  (beyond 
the  statute  of  limitations  in  this  country;)  barring  not  merely  the  legal  re* 
medy,  but  any  suit,  claim,  or  demand  s  converting  seven  years'  possession 
into  a  positive  absolute  title.  No  exception  in  nivour  of  absentees ;  not 
being  within  the  exception  expressed ;  as  there  was  no  such  exception  out  of 
the  statutes  of  limitation  in  this  country,  until  expressly  given  by  statute 
4  Ann.  c  16.  s.  19.    Beckford  v.  Wade,  17  Ves.  jun.  87. 

2.  The  exception  in  the  law  of  Jamaica  relating  to  trustees,  means  actual, 
not  contructive,  trusts.    Ibid. 

d.  The  exception  as  to  tenants  for  life,  not  applicable,  where  they  would 
convey  the  fee  under  a  power  of  sale.    Ibid.  > 


LOAN. 
(!EjS{Mirtal0  rrtiiiisim  to  loan  of  motiep. 

The  ifepayment  must  not  depend  upon  a  contingency. 

In  order  to  constitute  a  loan,  it  is  essential  that  the  money,  with  interestf 
is  at  all  events  secured  to  the  lender.    2  Sch.  &  Lef.  470. 


LUNACY. 
I*  (Dfttttal  tvUti  attii  obtftrfeatfoiutf 

1.  General  observations  on  insanity. 

2.  The  term  *^  rum  compos  mentii^  defined. 

IL  i!Df  t&e  itirifiMcrion  tn  Iimacp,  original  anb  tielegatttif 

1.  Nature  of  the  jurisdiction  exercised  by  the  great  seaL 

2.  Distinction  between  the  jurisdiction  in   chancery  and  in 

lunacy. 

3.  The  care  of  lunatics  is  not  of  necessi^  delegated  to  the 

chancellor. 

4.  An  appeal  lies  from  the  great  seal  to  the  king  in  council. 

5.  Ck>nimitment  for  a  contempt  of  the  jurisdiction. 

6.  The  application  to  remove  from  gaol  to  a  proper  asylum,  an 

indictee  acquitted  on  the  ground  of  lunacy,  must  be  niade 
to  the  king  in  council. 

III.  M  a  (ommitusion  of  Innacp* 

1.  It  is  discretional,  not  of  right 

2.  It  may  issue  in  any  case  of  mental  imbecility;  thus,  where 

it  arises  from  habitual  intoxication. 
8.  Or  from  old  age. 
4.  Mere  inci^paci^  to  manage  his  affiurs,  will  not  alone  sup* 

port  a  con»nission. 

Z  z  2  5.  An 
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5.  An  inquest,  that  the  par^  is  so  &r  debilitated  in  his  mind, 

as  to  be  incapable  of  the  general  management  df  his  af- 
fairs, was  quashed. 

6.  Verdict  of  unsound  mind,  is  equivalent  io  idiotcy  or  luiacy. 

7.  The  inquest  cannot  make  a  special  return. 

8.  Nor  can  a  melius  inquirendum  issue  on  an  insufficient  retam. 

9.  It  may  be  granted  on  the  application  of  a  stranger,  in  a 

proper  case. 

10.  t'urpose  of  the  inquiry  from  what  period  the  lunacy  com- 

menced. 

11.  Purpose  of  the  clause  directing  the  inquiry  who  is  next  heir. 

12.  The  inquest  need  not  state  whether  the  lunatic  has  or  has 

not  lucid  intervals. 

13.  The  lunatic  has  a  right  to  be  present  at  its  execution. 

14.  Of  notice  to  the  lunatic  of  executing  the  commission. 

15.  The  residence  is  the  proper  place  oi  execution. 

16.  The  residence  prior  to  lunacy,  not  the  place  to  which  he 

was  since  conveyed,  was  appointed  for  the  place  of  exe- 
cution. 
17'  Commissioners  may  summon  witnesses. 

18.  Traverse  of  the  inquisition  is  of  right 

19.  Whether  a  mere  stranger  can  traverse  the  inquisition. 

20.  The  chancellor  has  a  discretion  to  permit  any  one  grieved 

to  traverse  the  inquisition. 

21.  One  interested  under  the  lunatic's  contract,  permitted  to 

traverse  the  inquisition. 

22.  Leave  to  traverse  the  inquisition,  refused  to  the  husband 

under  suspicion  of  the  marriaire  being  invalid. 

23.  Of  the  costs  of  an  application  for  leave  to  traverse,  which 

fiuls. 

24.  The  inquest  as  to  the  party  entitled  as  next  heir^  is  not 

conclusive. 

25.  Upon  a  traverse  of  the  inquisition^    the  jury,    inter  cdia^ 

returning,  not  now  a  lunatic,  the  commission  was  super- 
seded.- 

26.  Inquest  in  England  under  an  English  commission,  not  suf- 

ficient to  found  a  grant  of  lands  in  Ireland. 

27.  Reference  for  maintenance,  though  no  commission  had  issued. 
28*  Order  that  a  trustee  of  unsound  mind  shall  transfer  stock, 

though  no  commission  had  issued. 

29.  A  person  found  lunatic  by  a  competent  jurisdiction  abroad, 

may  be  considered  a  lunatic  here.   ^ 

30.  Order,   without  a  reference,   for  maintenance,   in  a  case 

where  no  commission  had  issued. 
81 .  Of  the  degree  of  restoration  of  the  mental  faculties,  sufficient 
to  warrant  a  supersedeas.. 

IV.  iS>i  tfft  (ommime  of  a  lunatic. 

1.  His  office  is  ministerial  only. 

2,  The  person  may  be  committed  to  one,  the  estate  to  another's 

care. 

3.  Who 
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3.  Who  are  eb'gible,  as  —  the  next  of  kin. 

4r,  Who  are  eligible,  as  —  relations  are  preferred  to  strangers. 

5*  Who  are  not  eligible,  as  —  a  master  in  chancery. 

6.  Who  Are  not  eligible,  as  -—  one  who  has  agreed  to  give  part 

of  the  profits  to  another. 
7-  Form  of  appointment —  with  or  without  a  reference. 

8.  The  course  on  the  committee  becoming  lunatic. 

9.  A  committee  will  be  removed  upon  his  bankruptcy! 

10.  The  course^  on  a  vacancy  in  the  office. 

11.  The  course,  where  no  one  can  be  procured  to  act. 

12.  The  lunatic's  death  does  not  determine  the  control  over  his 

conmiittee. 

13.  The  person  of  the  lunatic  maybe  delivered  to  the  committee 

by  order,  without  habeas  corpus. 

14.  Miscellaneous  matters. 
15;  S^infruj  5. 

V.  M.  i$r  alnnttmitrattoti  of  tge  Itiitart('{{  tstMt, 

1.  In  lunacy,  the  crown  is  merely  a  trustee. 

2.  The  estate  can  be  granted  only  during  pleasure. 

3.  The  rule  is  to  attend  to  the  owner's  interest^  without  any 

regard  to  the  succession. 
4;  Management  of  timber. 

5.  Of  the  authority  of  the  court  to  fell  decayed  timber. 

6.  Investment  of  property  in  securities. 

7.  Land-tax  redeemed  out  of  the  produce  of  decayed  timber. 

8.  Timber  cut  on  estate  ex  parte  patemd,  n^ppWedi  to  discharge 

encumbrance  on  estate  ex  parte  tnatemd. 

9.  Creditors  cannot  require  an  ,order,  the  efiect  of  which,  would 

reduce  the  lunatic  to  want^ 
UX  Order  on  petition,  that  part  of  the  lunatic's  real  estate  be  sold  . 
for* payment  of  debts  to  prevent  a  bill  by  the  creditors, 
refused. 

11.  Of  ordering,  upon  petition,  payment  of  debts  out  of  funds, 

not  within  the  creditor's  reacn. 

12.  An  absolute  title  to  the  lunatic's  leasehold  estate,  cannot  be 

made  by  an  order  in  lunacy. 

13.  A  tenant  will  be  restrained  from  waste,  by  petitbn,:  without 

bill. 

14.  Order,  afler  lunatic's  death,  for  payment  of  a  debt 

15.  Of  conveyance  by  lunatic  trustee,  under  4  Geo.  2.  c.  10.' 

•  16.  The  36  Geo.  3.  c  90.  s.  3.  does  not  extend  to  stock  standing 
in  the  name  of  another,  to  which  the  lunatic  is  entitled 
as  administrator. 

17.  A  tranfer  of  stock  under  36  Geo.  8.  c  90;  will  not  be  ordered, 

where  the  lunatic  is  abroad,  under  a  judicial  proceeding, 
in  nature  of  a  comihission  of  lunacy. 

18.  Alteration  of  propertv  is  as  fiur  as  possible  to  be  avoided. 

19.  Of  the  conversion  of  proper^,  in  reladon  to  the  equities  of 

the' different  representatives. 

20.  ^Whether  the  produce  of  decayed  timber  felled,  shall  be  eon- 
;   sidered  real  or  personal  estate. 

Z  z  3  21.  The 
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21.  The  produce  of  timber  felled,  is  personal  estate. 

22.  Purdiase,  by  the  c^mmitteey  of  resl  estate,  with  the  savings, 

to  be  considered  personal  estate  still. 
2S.  When  a  charge  &llinff  in^  shall  sink  fi>r  the  heir. 

24.  Mode  of  a  committee^  passing  his  accounts. 

25.  Eiq)enditure  bv  the  committee,  without  a  previous  order,  not 

to  be  allowea. 

26.  Allowance  for  necessary  repairs,  made  without  order,  re- 

fused. 

27.  Agreement  by  the  oonmiittee,  for  working  coal,  established 

under  the  circumstances. 

28.  Allowance  to  husband,  accounting  for  wife's  separate  estate, 

for  extra  expence  incurred  bv  her  lunacy. 

29.  Quantum  of  allowance  for  mamtenance. 
SO.  Of  allowance  to  a  lunatic's  relaticHis. 

31.  Tie  conmiittee,  on  the  lunatic's  death,  will  be  ordered  to 

ffive  up  possession  to  the  heir. 
S2.  Bullies  oy  the  attorney-general  against  the  committee  for 

an  account  o^  and  to  secure^  the  property. 

VL  €wmmttim  af  iXft  tttantte  17  Cimif  S.  u9. 

The  term  **  waste"  defined. 

VIL  £>f  tfft  ittttrpojBiittQn  of  a  court  of  eiiiiitfi  to  uAtf tHatr 
ttattudcttotm  oterttatj^ft  bp  an  ituitiitfittoti  in 
Imtaep« 

1.  Where  a  contract  is  fair  and  without  notice. 

2.  Preliminary  issue. 

VIII.  jfl>f  ttt  tif^t  of  on  intetQic^  jpettioti  to  matti  to  a 

Itmattt  to  aitcrrtaitt  ffi$  tttate^ 

Refused  in  a  case  Where  the  interest  was  in  default  of  appoint- 
ment by  lunatic. 

IX.  jDf  appotntitig  a  guarMan  aH  litetiu 

1.  The  committee  was  appointed  guardian  to  defend  a  suit 

2.  Where  lunatic  is  defiendant  in  committee's  suit,  a  guardian 

will  be  appointed. 
9.  Defendant  becoming  insane  afler  decree,  a  guardian  was 
appointed  to  produce  books,  &c. 

X.  jDf  a  0tate  of  Itmatp  toirg  luttlt  imetfialtf^ 

Acts  by  a  lunatic,  done  during  a  lucid  interval,  are  valid. 

XL  £>f  {ire0timptton0  in  a  cane  of  Iunatp4 

1.  Lunacy  being  established,  the  proof  of  recovery  is  thrown 

upon  the  party. 

2.  In  relation  to  lucid  intervals. 


I.  (Stmtal  tultg  anti  oimrrtiattotift. 

% 

1.  General  observations  on  insanity. 
Gensral  observations  on.    Attorney-general  {.  Parnther,  3  B.  C.  C.  441 


2.  The 


AppxndixO  Of  a  ccmmiswm  tf  lunaof.  71 1 

3.  The  term  '<  non  compos  mentis  defined. 
Ezplaiiation  of  **  mm  compos  mentis**^    12  Ves.  450. 

11.  £)f  tge  jtitufbtcttott  tit  luttaqi,  original  attti  (RlegatrDf 

1.  Nature  of  the  jurisdiction  exercised  by  the  great  sea]. 

1.  The  great  seal  hath  the  care  of  lunatics  under  a  special  appointmenty 
and  acts  as  a  commissioner.    Wigg  v.  Tyler,  Dick.  552. 

2.  Under  the  statute,  the  crown  commits  the  care  of  lunatics  to  some 

S'eat  officer,  not  of  necessity  the  chancellor.    The>  warrant  confers  no  juris- 
ction,  but  only  a  power  of  administration.    The  appeal  is  to  the  kingp  in 
oouncO.    2  Ves.  71, 

S.  The  care  of  the  person  and  property  of  a  lunatic,  is  a  trust  reposed  in 
the  Idngy  who  discharges  it  by  bailiff:  which  bailiff  is  appointed  by  the 
person  holding  the  great  seal,  by  virtue  of  a  warrant  firom  the  crown.  But 
the  superintendance  of  the  conduct  of  the  committee,  originates  in  the 
authority  of  the  court  itself;  as  being  the  court  from  which  the  commission 
issues,  into  which  the  inquisition  is  returned,  and  which  makes  the  grant 
founded  thereon.    In  re  Fitzgerald,  2  Sch.  Sc  Lef.  432. 

4.  In  this  case,  A.  was  found  next  heir  by  the  inquisition.  B.  (who  would 
have  been  next  heir,  if  A.  had  been  out  of  the  way»)  had  got  into  possession 
of  the  estates  as  committee  of  the  deceased  lunatic,  and  refused  to  deliver 
it  to  A.  whom  he  alleged  to  be  illegitimate.  B.  was  restrained  from  interfering 
with  the  rents  under  colour  of  &e  authority  vested  in  him  as  committee ; 
and  each  party  left  at  liber^  tx>  assert  their  clainis  as  they  should  be  ad- 
vised.   Ibid. 

5.  And  the  title  deeds  beinf  brought  in  by  B.  pursuant  to  order,  the  court 
refused  to  make  an  order  for  Cberty  to  inspect  them,  on  behalf  of  A.  claim* 
ing  as  heir,  until  a  bill  should  be  filed,  and  the  deeds  transferred  to  the  credit 
ofthat  cause.    Ibid.. 

2.  Distinction  between  tKe  jurisdiction  in  chancery  and  in  lunacy. 

Distinction  between  the  jurisdiction  of  the  court  of  chancery,  and  that  in 
lunacy,  under  a  special  warrant  from  the  crown,  usually  intrusted  to  the 
keeper  of  the  great  seal.    Sherwood  v.  Sanderson,  19  Ves.  280. 

5.  The  care  of  lunatics  b  not  of  necessity  del^ated  to  the  chancellor. 
Vide  supra,  div.  1. 

4.  An  appeal  lies  from  the  great  seal  to  the  king  in  council. 
Vide  2  Yes.  71. 

5.  Commitment  for  a  ccmtempt  of  the  junsdiction. 

Commitment  in  the  jurisdiction  of  lunacy  for  a  contempt,  by  the  publi- 
cation of  a  pamphlet.  Ignorance  of  the  contents  will  not  excuse  the  printer. 
Ex  parte  iones,  13  Ves.  237. 

6.  The  application  to  remove  from  gaol  to  a  proper  asylum,  an  indictee 
aoqptted  on  the  ground  of  lunacy,  must  be  made  to  the  king  in 
council. 

Wh^e  a  lunatic  had  been  tried  for  murder,  and  acquitted  on  account  of 
Ids  lunacy,  but  ordered  by  the  judge  to  be  detained ;  the  lord  chancellor 
declined  ordering  him  to  hie  removed  out  of  saol,  to  a  proper  receptacle  for 
lunatics,  the  proper  application  bemg.  ta  the  king  in  council.  Ex  parte  Hill, 
Cooper,  54. 

III.  2>f  a  oitnmtjSiStoit  of  Iimaciit 

1.  It  is  discretional,  not  of  right. 

Commission  of  lunacy  the  subject  of  discretion ;  regulated  solely  for  the 
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bendit  of  the  lunatic,  with  reference  to  the  care  6f  his  person  and  property: 
not  of  coarse,  therefore,  upon  the  mere  fact  of  lunacy.  Ex  parte  Tombn* 
son,  1  Yes.  Sc  Beam.  57. 

2.  It  may  issue  in  any  case  of  mental  imbecility ;  thus,  where  it  arises 

from  habitual  intoxication. 

The  conunission  of  lunacy. is  not  confined  to  strict  insanity ;  but  is  applied 
to  cases  of  imbecility  of  mind,  to  the  extent  of  incapacity,  from  any  cause; 
as  disease^  age,  or  habitual  intoxication.    Ridgeway  t.  Darwin,  8  Yes.  65^ 

S.  Or  from  old  age. 

The  commission  of  lunacy  applicable  to  incapacity  from  causes  distinct 
from  lunacy ;  as  old  age :  but  the  return,  if  not  in  the  words  of  the  commis- 
sion, must  have  equivalent  words ;  and  in  such  a  case  the  proper  return  is, 
that  the  party  is  of  unsound  mind ;  so  that  he  is  not  suflBcient  for  the  govern* 
vassDX  of  nimself,  &c.     Ex  parte  Cranmer,  12  Yes.  445. 

4.  Mere  incapacity  to  manage  his  afiairs,  will  not  alone  support  a 

commission. 

Yerdict  of  unsound  mind  equivalent  to  idiotcy  or  lunacy ;  but  mere  inca- 
pacity to  manage  his  afiairs,  will  not  alone  support  the  commission.  Sher* 
wooa  V.  Sanderson,  19  Yes.  285. 

5.  An  inauest^  that  the  party  is  so  far  debilitated  in  hiis  mind,  as  to  be 
incapaole  of  the  general  management  of  his  afiairs,  was  quashed. 

Return  to  a  commission  of  lunacy*  that  the  party  is  so  far  debilitated  ia 
his  mind  as  to  be  incapable  of  the  general  management  of  his  afiirs, 
quashed :  and  a  new  commission  issued :  a  "  meUus  inquirendum**  not  issuing 
in  lunacy.    Ex  parte  Cranmer,  12  Yes.  445^^ 

6.  Yerdict  of  unsound  mind,  is  equivalent  to  idiotcy  or  lunacy. 

Vide  19  Yes.  285. 

7.  The  inquest  cannot  make  a  special  return. 

No  special  verdict  upon  a  commission  of  lunacy.    12  Yes.  450. 

8.  Nor  can  a  melius  inquirendum  issue  on  an  insufficient  retuxn.. 

Vide  12  Yes.  445. 

9.  It  may  be  granted  on  the  application  of  a  stranger,  in  a  proper  case. 

Commission  of  lunacy,  in  a  proper  case,  granted  upon  the  application  of  a 
stranger;  and  without  regard  to  his  motive;  the  lunatic  being  a  mttaral 
child ;  and  his  mother  opposing  it.    Ex  parte  Ogle,  15  Yes.  112. . 

*  10.  Purpose  of  the  inquiry  from  what  period  the  lunacy  commenced. 

Reason  of  the  enquiry  from  what  period  the  lunacy  commenced.  When 
the  lunacy  is  of  some  duration,  and  the  lunatic  has  performed  acts,  the 
principle  on  which  the  crown  extends  its  protection  requires  an  examination 
mto  the  circumstances  of  competence  and  incompetence.  Ex  parte  Smith, 
Swanst.  6. 

1 1*  Purpose  of  the  cause  directing  the  inquiry  who  is  next  heur. 

The  commission  directing  the  jury  to  enquire  who  is  the  next  heir  of  the 
lunatic,  is  to  enable  the  crown  to  know  to  whom  the  property  ought  »to  be 
delivered  on  the  death  of  the  lunatic.  The  person  so.  found  is  primdjadet 
entitled  as  heur ;  but  the  mquisition  is  not  conclusive  to  that  fact.  2  ^ch.  St 
Lef.  440. 

12.  The  inquest  need  not  state  whether  the  lunatic  has  or  has  not 

lucid  intervals. 

Upon  the  return  of  the  traverse  to  the  inquisition  of  lunacy,  finding,  that 

15  the 
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the  partj  was  a  lunatic  at  the  time  of  her  marriage  and  at  the  time  of  taking 
the  mqaisitiony  but  at  that  time  (the  verdict)  was  not  a  lunatic,  the  commis«> 
non  was  superseded ;  but  the  lord  chancellor  doubted  the  propriety  of  such* 
a  double  issue.     Ex  parte  Feme,  5  Ves.  832. 

IS.  The  lunatic  has  a  right  to  be  present  at  its  execution. 

f'  Privilege  of  the  party,  who  is  the  subject  of  a  commission  of  lunacy,  to  be 
present  at  the  execution.    Ex  parte  Cranmer,  12  Ves.  ^45. 

14*.  Of  notice  to  the  lunatic  of  executing  the  commission. 

The  lord  chancellor  inclined  to  quash  the  inouisition:  the  commission 
not  having  been  executed  near  the  place  of  aboae ;  and  an  order  that  the 
lunatic  should  have  due  notice^  having  been  disobeyed.  Ex  parte  Hall» 
7  Ves.  261. 

15.  The  residence  is  the  proper  place  of  exeaition. 

The  residence  is  the  proper  place  at  which  to  execute  a  commission  of 
lunacy.    Ex  parte  Baker^  Cooper,  205. 

16.  The  residence  prior  to  lunacy,  not  the  place  to  which  he  was  since 
conveyed,  was  appointed  for  the  place  of  execution. 

Commission  of  lunacy  directed  to  be  executed  in  the  neighbourhood  in 
which  the  lunatic  resided  prior  to  his  lunacy,  not  in  that  to  which  he  had 
been  since  conveyed ;  although  evidence  was  given  of  his  inability  to  bear 
removal.    Ex  parte  Smith,  Swanst.  4. 

17.  Commissioners  may  summon  witnesses. 

Commissioners  of  lunatics  have  a  power  of  summoning  witnesses  as  in- 
cident to  their  office.    6  Ves.  784. 

18.  Traverse  of  the  inquisition  is  of  right 

1.  A  traverse  to  the  return  to  an  inquisition  finding  a  person  lunatic  is  a 
right  by  law ;  though  the  lord  chancellor  is  not  dissatisfied  with  the  return 
upon  the  evidence.  The  order  was  therefore  suspended  for  the  purpose  of 
taking  the  traverse.    Ex  parte  Wragg,  ex  parte  Feme,  5  Ves.  450. 

2.  Traverse  to  an  inquisition,  finding  a  person  lunatic,  is  de  Jurep  not 
matter  o£  favour.    5  Ves.  833. 

3.  Right  to  traverse  an  inquisition  of  lunacy  under  the  statute  2  £dw.  6- 
c.  8.  s.  6.  6  Ves.  580. 

19.  Whether  a  mere  stranger  can  traverse  the  inquisition. 

Wliether  a  mere  stranger  having  no  interest  would  be  permitted  to  tra- 
verse an  inquisition  of  lunacy,  qtuere.    Ex  parte  Ward,  6  Ves.  579. 

20.  The  chancellor  has  a  discretion  to  permit  any  one  grieved  to 

traverse  tiie  inquisition. 

It  is  in  the  discretion  of  the  lord  chancellor  to  grant  leave  to  any  person 
grieved,  &c.  to  traverse  an  inquisition  of  lunacy.  Refused  to  the  husband 
of  tiie  lunatic,  under  circumstances  which  made  the  validity  of  the  marriage 
doubtful.    In  reYuBty  I  Cox,  418. 

21.  One  interested  under  the  lunatic's  contract,  permitted  to  traverse 

the  inquisition. 

A  person,  having  an  interest  under  a  contract  with  the  lunatic,  permitted 
to  traverse.    Ex  parte  Hall,  7  Ves.  261. 

S2.  Iieave  to  traverse  the  inquisition,  refused  to  the  husband  under 

suspicion  of  marriage  being  invalid. 

Vide  1  Cox,  418. 

* 

23.  Of 
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23*  Of  the  ooaU  of  an  applieation  fi>r  leave  to  traYerse^  which  Mis. 

A»  fair  and  reasonably  proYident  application  as  to  the  executioB  of  t 
conurassion  of  lunacy  is  not  discouraffed :.  but  in  this  instance  the  petitioa 
being  wholly  grouncUess  was  dismissed  with  costs.  Ex  parte  Ward,  6  Ves. 
579.   . 

24.  The  inquest  a»  to  the  party  endtled  as  next  heir,,  is  not  conclusive. 
Vide  2  S.  &  L.  440. 

25*  Upon  a  traverse  of  the  inqiiisitioa,  the  jury,  inier  alioy  returning^ 
not  now  a  lunatic,,  the  oommissioB.  was  superseded.. 
Vide  5  Ves.  832. 

^6.  Inquest  in  Endand  imder  an  English  commissron^.  not  sufficient 

to  found  a  grant  of  lands  in  Ireland. 

An  inquisition  taken  in  England  under  a  commission  of  lunacy  issued 
there,  is  not  sufficient  to  found  a  grant  of  lands  in  Ireland.  There  must 
be  an  inquisition  and  finding  under  the  authority  of  the  great  seal  of  Irdand^ 
In  re  Duchess  of  Cbaados>  1  Sch.  &  Lef»  301. 

27*  Reference  for  maintenance,  though  no  conunission  had  issued^ 

Reference  to  a  master,  to  see  what  was  proper  to  be  allowed  for  the 
maintenance  of  a  person  of  insane  mind,  no^  commission  c»f  lunacy  hadng 
issued;  ordered  after  consideration.    Madhin  v.  Salkeld,  Dick.  634» 

28.  Order  that  a  trustee  of  unsound  mind  shall  transfer  stock,  tfaougb 

no  commission  had  issued. 

Stock  ordered  to  be  transferred  under  the  statute  36  Geo.  3.  c.  90.  the 
trustee  being  of  unsound  mind,  though  no  commission  had  issued ;  and  hav- 
ing actually  refused  to  transfer ;  the  refusal  proceeding  from  mere  weakness, 
of  mind.    Simms  v.  Naylor,  4  Ves.  360. 

29.  A  person  found  lunatic  by  a  competent  jurisdiction  absoed,  may 

be  considered  a  lunatic  here. 

A  person  found  a  lunatic  by  a  coo^tent  jurisdiction  abroad,  may  be 
consiaered  a  lunatic  here.    2  Ves.  588. 

30.  Order,  without  a  reference,  for  maintenance,  in  a  case  where  no* 

commission  had  issued. 

Upon  petition,  praying  a  reference  to  the  master  as  to  the  state  of  the 

Claintiffand  her  fortune,  and  directions  for  her  maintenance,  the  property 
eing  too  small  to  bear  a  commission  of  lunacy,  an  order  was  made  upoi» 
affidavit,  without  a  reference,  for  payment  of  the  dividends  for  the  two* 
ensuing  quarters.    Eyre  v.  Wake,  4  Ves.  795. 

31.  Of  the  deirree  of  restoration  of  the  mental  fiu;ulties,  sufficient  to 

^^  warrant  a  «y^«r&«,. 

Issue  directed  upon  a  lunacy,  established  by  two  verdicts.  To  supersede 
a  commission,  it  is  not  necessary  that  the  mind  should  be  restored  to  its 
original  state :  competence  to  common  purposes,  as  to  make  a  will  of  per- 
sonal estate,  is  sufficient.  But  the  absence  of  the  disorder,  especially  if  of 
a  dangerous  tendency,  must  be  satisfactorily  proved  by  the  evidence  of 
persons  having  competent  knowledge  of  the  whole  subject,  not  only  as  to 
the  present  state  of  the  party,  but  with  reference  to  all  the  former  evidence. 
Ex  parte  Holyland,  11  Ves.  10. 
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IV.  M  tge  nrnimtme  of  a  luttatt^ 

1.  His  office  is  ministerial  only. 

The  committee  of  a  lunatic  is  as  a  receiver  or  bailiff;  merely  official. 
%  Sch.  &  Lef.  4Sa 

2.  The  person  may  be  committed  to  one,  the  estate  to  another's  care. 

Bankruptcy  of  the  committee  of  the  person  of  a  lunatic  is  a  sufficient  cause 
for  removmg  him  on  'account  of  the  fund  for  maintenance :  but  the  custody 
dT  the  person  will  not  be  changed,  if  the  master  finds  it  proper,  with  regard 
to  the  comfort  of  the  lunatic,  that  it  should  continue.  Ex  parte  Mildmay, 
SVes.2. 

3.  Who  are  eligible,  as  —  the  next  of  kin. 

The  old  rule,  that  the  next  of  kin  of  a  lunatic,  if  entitled  to  his  estate 
upon  his  death,  was  not  to  be  committee  of  the  person,  is  not  now  adhered 
to.    Ex  parte  Cockayne,  7  Ves.  591. 

4.  Who  are  eligible^  as — relatioas  are  preferred  to  strangers. 

In  the  appointment  of  committee  of  a  lunatic,  relations,  unless  some  spe> 
dfic  objection,  preferred  to  strangers.  The  wife  appointed  committee  of 
the  person,  not  alone,  but  jointly  with  a  relation.  Ex  parte  Le  Heup,  18  Ves. 
jun«  221. 

5.  Who  are  eligible^  as  —  a  master  in  chancery. 

The  court  will  not  appoint  a  master  in  chancery  to  an  office,  in  respect  of 
which  he  will  be  liable  to  account ;  as,  committee  of  a  lunatic's  estate.  The 
court  refused  to  appoint  a  person  committee  of  a  lunatic,  upon  tl|e  circum- 
stances; particukny,  that  he  bad  agreed  to  give  part  of  the  prc^ts  to 
another.    Ex  parte  Fletcher,  6  Ves.  427. 

6.  Who  are  eligible^  as  —  one  who  has  agreed  to  give  part  of  the 

profits  to  another. 
Ibid. 

7.  Form  of  appointment  —  with  or  without  a  reference. 

Appointment  of  committee  of  a  lunatic  without  a  reference ;  and  the 
balances  to  be  paid  in  on  affidavit,  without  annual  account  before  the  master^ 
the  property  being  very  small.    Ex  parte  Pickard,  3  Yes.  &  Beam.  127* 

8*  The  course  on  the  committee  becoming  lunatic. 

One  of  the  defendants  being  a  lunatic,  and  the  conunittee  of  his  estate 
being  also  a  lunatic,  application  should  be  made  to  the  great  seal,  to  appoint 
a  new  committee  of  the  estate.    Lloyd  v.  — -*-,  Dick.  460. 

9.  A  conunittee  will  be  removed  upon  his  bankruptcy. 

Vide  S  Ves.  2. 

10.  The  course^  on  a  vacancy  in  the  office. 

Where  a  party  has  been  found  a  lunatic  under  a  conunission  of  inquiry^ 
this  court  will  not  interfere.    Murray  v.  Frank,  Dick.  65S» 

1 1.  The  course,  where  no  one  can  be  procured  to  act 

Where  no  one  could  be  procured  to  act  as  committee  of  a  lunatic,  a 
receiver  was  appointed|  with  a  salary :  but  to  be  considered,  and  give  se- 
curity, as  committee.    Ex  parte  Warren,  10  Ves.  622. 

12.  The  lunadc's  death  does  not  determine  the  control  over  his  com- 
mittee. 

The  control  of  the  court  on  the  committee  of  a  lunatic,,  is  not  determined 
by  the  death  of  the  lunatic.    2  Sch.  &  Lef.  441. 

13.  The 
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A3.  The  person  of  the  lunatio  may  be  delivered  to  die  committee  by 

order,  without  habeas^  corpus. 

Order,  that  a  pertoo,  against  whom  a  commission  of  luaaey  was  estab- 
lished, should  be  delivered  up  to  the  committee.  Habeat  corpa  not 
necessary.    Ex  parte  Cranmer,  12  Ve8.445* 

14.  Miscellaneous  matter. 

Upon  hill  by  son,  committee  of  father,  a  lunatic,  to  set  aside  a  voluntary 
settlement  by  him ;  motion  for  defendant  to  let  the  house,  sell  the  fmiutiire, 
&c.  and  bring  the  whole  into  court,  refused ;  plaintiff  not  consenting^  .  CoIt 
man  v.  Croker,  1  Ves.  160. 

V.  £>f  tj^  almtttttjstration  of  (5^  funattt'jQi  mm^ 

K  In  lunac/,  the  crown  is  merely  a  trustee^ 

1.  For  lunatics  the  crown  is  merely  a  trustee ;  but  in  the  case  of  an  idiot; 
the  crown  ia  absolutely  entitled  to  the  profits,  subject  to  the  maintenance  of 
the  idiot.    2  Sch.  &  Lef.  153.    In  re  Fitzgerald*  436. 

2«  .Whether  the  warrant  which  gives  to  the  chancellor  the  right  of  pro- 
viding for  the  care  of  the  persons  and  estates  of  idiots  and  lunatics,  autho*> 
rises  him  to  pass  letters  patent  granting  to  any  person,  for  his  own.benefit, 
the  surplus  profits  of  the  idiot's  estate,  qtuere.  Lysaght  v.  Royse,  2  Sch.  ^ 
Lef.  153. 

2.  The  estate  can  be  granted  only  duriqg  pleasure. 

No  grant  of  a  lunatic's  estate  can  be  made  otherwise  than  during  plea- 
sure.   2  Sch.  &  Le£  438. 

3.  The  rule  is  to  attend  to  the  owner's  interest,  without  any  r^;ard  U 

the  succession. 

In  managing  the  estate  of  a  lunatic,  the  general  principle  is,  to  attend 
solely  to  the  mterest  of  the  owner,  without  any  regard  to  the  succession. 
2  Ves.  72. 

4.  Management  of  timber. 

Where  timber  makes  part  of  the  general  rental  of  an  estate,  io'case  of 
lunacy  it  would  be  a  breach  of  duty  not  to  manage  it  in  the  usual  manner. 

2  Ves.  71. 

5«  Of  the  authority  of  the  court  to  fell  decayed  timber. 

Lord  chancellor  thought  that,  notwithstanding  the  words  of  the  statute, 
the  court  has  authority  to  order  timber  decaying  on  the  estate  of  a  lunatic, 
to  be  cut :  but  did  not  absolutely  decide  that  point ;  or  whether  the  oro- 
duce  should  be  considered  as  real  or  personal  estate.    Ex  parte  Bromneld, 

3  B.  C.  C.  510. 

6.  Investment  of  property  in  securities. 

1.  The  court  will  never  permit  any  part  of  the  lunatic's  estate  to  be  kid 
out  on  private  security.    Ex  parte  Calthorpe,  1  CoX)  182. 

2.  Residue  of  a  lunatic's  property  beyond  his  debts  invested  in  a  govern- 
ment annuity  for  his  maintenance  upon  the  master's  report  that  it  was  for 
his  benefit.    Ex  parte  Stonnard,  18  Ves.  jun.  285. 

» 

7.  Land-tax  redeemed  out  of  the  produce  of  decayed  timber. 

Land-tax  on  a  lunatic's  estate  redeemed  by  order  out  of  the  produce  of 
decajring  timber,  ordered  to  be  cut  for  payment  of  debts  under  the  master's 
.report,  ttiat  it  was  for  his  benefit.  No  equity  for  a  charge  in  favour  oC  tiM 
next  of  kin.    Ex  parte  Phillips,  19  Ves.  118. 

8.  Timber 
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8.  Timber  cut  on  estate  ex  parte  patemd^  applied  to  discharge  incum- 

brance on  estate  ex  parte  matemi. 

Timber  on  a  lunatic's  estate  ex  parte  patemA^  cut ;  and  applied  in  discharge 
of  a  mortgage  on  his  estate  ex  parte  matemd  ;  no  equity  between  the  heirs. 
Ex  parte  Phillips,  19  Ves.  ISiS. 

9.  Creditors  cannot  require  an  order,  the  effect  of  which  would  reduce 

the  lunatic  to  wuit. 

The  lord  chancellor  will  not  even  for  creditors  make  an  order  in  lunacy, 
4he  effect  of  which  rou^t  be  to  put  the  lunatic  in  a  state  of  absolute  want. 
JSx/iaWe  Dikes,  8  Ves.  79. 

10.  Order  on  petition,  that  part  of  the  lunatic's  real  estate  be  sold  for 

payment  of  debts  to  prevent  a  bill  by  the  creditors,  refused. 

The  lord  chancellor  cannot  upon  a  petition  in  lunacy  order  partiof  the 
lunatic's  real  estate  to  be  sold  for  payment  of  his  debts,  to  prevent  a  hill  l^y 
the  creditors.    Ex  parte  Smith,  5  Ves.  55^* 

11.  Of  ordering^  upon  petition,  payment  of  debts  out  of  ftinds,  pot 

within  the  creditor's  reach. 

No  order  upon  petition  in  lunacy  for  payment  of  the  lunatic's  debts  out 
of  funds,  not  within  the  .reach  of  his  creditors,  except  for  his  accommod- 
ation, and  it  clearly  appears,  that  he  will  have  a  sufficient  maintenance. 
Ex  parte  Hastings,  14  Ves.  182. 

12.  An  absolute  titie  to  the  lunatic's  leasehold  estate,  cannot  be  made 

by  an  order  in  lunacy. 

The  lord  chancellor  cannot  by  an  order  in  lunacy  make  an  absolute  tide 
to  tiie  lunatic's  leasehold  estate.    Ex  parte  Dikes,  8  Ves.  79. 

IS.  A  tenant  will  be  restrained  from  waste,  by  petition,  without  bill. 

The  tenant  of  a  lunatic's  estate  was  restrained,  on  petition,  from  commit* 
ting  waste,  there  being  no  bill  filed.    In  re  Creagh,  1  Bali  &  Beatty,  108. 

14.  Order,  after  lunatic's  death,  for  payment  of  a  debt 

Order,  after  the  death  of  a  lunatic,  for  payment  of  a  debt ;  viz.  an  attor- 
ney's bill  upon  a  retainer,  overreached  by  the  lunacy;  and  no  report  of 
debts :  if  the  petition  is  presented  in  the  life  of  the  lunatic.  But  the  debt 
must  be  established  at  law.    Ex  parte  M'Dougal,  12  Ves,  S84« 

15.  Of  conveyance  by  lunatic  trustee,  under  4*  Geo.  2.  c  10. 

!•  A  trustee  found  a  lunatic  by  the  master's  report,  cannot  be  ordered  to 
convey  under  the  statute  4  Geo.  2.  c.  10.  unless  a  commission  of  lunacy  has 
issued.    Ex  parte  Gillam,  2  Ves.  587* 

2.  A  lunatic  trustee  within  the  statute  4  Geo.  2.  c.  10.  must  be  without 
interest  or  duty.  Therefore  having  an  interest  as  a  creditor,  the  trust  being 
to  sell  for  payment  of  debts^  he  is  not  within  the  act.  Ex  parte  Totin, 
S  Ves.  Bt  Beam.  150. 

16.  The  36  Geo.  3.  c  90.  s.  3.  does  not  extend  to  stock  standing  in 
tile  name  of  another,*  to  which  the  lunatic  is  entitled  as  admini- 
strator. 

Construction  of  the  act  36  Geo.  3.  c.  90.  6.  3.,  directing  the  transfer  in 
certain  cases,  of  stock  standing  in  the  name  of  a  lunatic  or  of  his'conimittee; 
-BOt  to  extend  to  stock  standing  in  the  name  of  another,  to  which  the  lunatic 
.is  entitied  as  administrator.    Ex  parte  Adams,  2  Mer.  112.      • 

17.  A 
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17.  A  transfer  of  stock  under  56  Geo.  S.c.  90.  will  not  be  ordered, 
where  the  lunatic  is  abroad,  under  a  judicial  proceeding  in  natuie 
of  a  commission  of  lunacy. 

A  lunatic  abroad,  under  a  judicialproceeding  in  nature  of  a  cominisBion  of 
lunacy,  is  not  within  the  statute  S6  Geo.  3.  c  90.  Sylva  v.  Da  Coata,  8  Vei. 
516. 

18.  Alteration  of  pr(^)erty  is  as  fiur  as  posable  to  be  aroided. 

In  managing  the  estate  of  a  lunatic,  this  court  may  apply  personal  in  pay- 
ment of  deots  to  any  extent,  and  is  to  take  every  advantage  that  tends  fairj^ 
towards  ordinary  improvement,  considering  only  the  immediate  interest  of 
the  proprietor;  but  consistently  with  that,  alteration  of  property  is  as  fiv  as 

Sossible  to  be  avoided ;  and  ereat  care  must  be  taken,  that  nothing  extraor* 
inary  is  attempted ;  as  purdiasing  estates,  disposing  of  interests,  ei^^aging 
in  adventures,  &c.    2  Ves.  73. 

1 9.  Of  the  conversion  of  property,  in  relation  to  the  equities  of  the 

diflferent  representatives. 

1.  No  equity  between  heir  at  law  of  a  lunatic  and  hb  personal  represent- 
atives.    Oxendon  v.  Oxendon,  4  B.  C.  C.  397. 

2.  There  is  no  equity  between  the  real  and  the  personal  representatives 
after  the  death  of  a  lunatic,  to  have  property,  which  was  altered  by  the 
court,  restored;  therefore  the  produce  of  timber  on  the  estate  of  a  lunatic, 
cut  and  sold  by  order  on  report  that  it  would  be  for  his  benefit,  is  personal 
assets.    Oxenden  v.  Lord  Compton,  2  Ves.  69. 

20.  Whether  the  produce  of  decayed  timber  felled,  shall  be  considered 

real  or  personal  estate. 

Vide  3  B.  C.  C.  510. 

21*  The  produce  of  timber  felled,  is  persooal  estate. 

Timber  being  felled  on  a  lunatic's  estate  by  a  committee,  by  order  of  the 
court,  the  produce  is  personal  estate  of  the  lunatic.  Oxendon  v.  Compton, 
4  B.  C.  C.  231. 

22.  Purchase,  by  the  committee,  of  real  estate,  with  the  savings,  to  be 

considered  personal  estate  still. 

The  committee  of  a  lunatic's  estate  hath  not  power  by  purchasing  real 
estate  with  the  savings,  to  alter  the  nature  of  the  property,  and  lands 
so  purchased  will  be  considered  as  personal  estate.  Audley  v*  Audl^, 
Dick.  16. 

23.  When  a  charge  felling  in,  shall  sink  for  the  hdr* 

Charffe  upon  a  lunatic's  estate  felling  into  him  as  representative  of  his 
sister,  shall  sink  for  his  heir  at  law.    Compton  v.  Oxenden,  4  B.  C.  C.  397. 

24.  Mode  of  a  committee's  passing  his  accounts. 

Conunittee  of  lunatic's  estate  not  permitted  to  pass  his  accounts  without 
inquiry,  what  money  in  his  hands  from  time  to  time*  Master  to  state  par- 
ticular circumstances.    Ex  parte  Cotton,  1  Ves.  156- 

25.  Expenditure  by  the  committee,  without  a  previous  order,  not  to 

be  allowed. 

Expenditure  by  the  committee  of  a  lunatic's  estate,  without  a  previous  ap- 
plication, not  to  be  allowed.  Ex  parte  Marton,  ex  parte  Hilbert,  11  Yes.  S£p7. 

26.  Allowance  for  necessary  repairs,  made  without  older,  refesed. 
Repairs^  made  without  a  previous  order,  though  reported  necessary,  not  al- 
lowed to  the  committee  of  a  lunatic's  estate.    Anon.  10  Ves.  KH. 

27.  Agrae- 
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27.  Agreement  by  the  committee,  for  woridng  coal,  established  under 

the  circmnstances. 

Agreement  by  the  committee  of  a  lunatic,  that  coal,  under  the  lunatic's 
estate,  should  be  worked  by  tlie  owner  of  the  adjoining  land,  establi^ed 
under  the  circumstances.      Ex  parte  Tabbert,  6  Yes.  4^8. 

^S.  Allowance  to  husband,  accounting  for  wife's  separate  estate,  for 

extra  expence  incurred  by  her  lunacy. 

In  an  account  against  the  husband's  estate  of  dividends  of,  the  wife's  sepa- 
rate assets  received  by  him,  consideration  to  be  had  of  his  extra  expence  of 
maintaining  her,  in  consequence  of  her  being  a  lunatic.  Attorney-general 
V.  Ftonhter.    4  B.  C  C.  409. 

29.  Quantum  of  allowance  for  maintenance. 

A  liberal  application  of  the  property  of  a  lunatic  is  to  be  made,  to  secure 
every  comfort  nis  situation  will  admit.    Ex  parte  Baker,  6  Ves.  8. 

so.  Of  allowance  to  a  lunatic's  relations. 

Practice  of  making  an  allowance  to  the  immediate  relations  of  a  lunatic, 
other  than  those  whom  the  lunatic  would  be  bound  to  provide  for  by  law, 
extended  to  the  case  of  brothers  and  sisters  and  their  children,  and  founded 
not  on  any  supposed  interest  in  the  property,  which  cannot  exist  during  the 
lunatic's  lifetime,  but  upon  the  principle,  that  the  court  will  act  with  reference 
to  the  lunatic,  and  for  his  benefit,  as  it  is  probable  the  lunatic  himself  would 
have  acted  if  of  sound  mind.  The  amount  and  proportions  of  such  an  allow- 
ance are  therefore  entirely  in  the  discretion  of  the  court.  Ex  parte  Whit- 
bread,  2  Mer.  99. 

51.  The  committee,  on  the  lunatic's  death,  will  be  ordered  to  give  up 

possession  to  the  heir. 

On  application  of  the  heir,  after  the  death  of  the  lunatic,  the  court  will 
order  the  committee  to  ^ve  up  die  possession,  and  not  put  the  heir  to  his 
ejectment ;  supposing  his  title  as  heir,  admitted.    2  Sch.  &  Lef.  439* 

32.  Bill  lies  by  the  atUJmey-eeneral  against  the  committee  for  an 

account  of,  ana  to  secure  the  property. 

Bill  will  lie  by  the  attorney-general  on  behalf  of  a  lunatic  against  her 
committee  for  an  account  of,  and  to  secure,  the  lunatic's  property.  Attor- 
ney-general V.  Parnther,  Dick.  748. 

VI.  Consitructtoii  of  tge  Dtanite  17  ©ftto*  2.  u  P. 

The  term  "  waste'*  defined. 

1.  WaUe  in  the  statute  providing  for  lunatics,  means  destruction,  not  that 
from  which  tenant  for  life  impeachwle  is  restrained.     1  Ves.  461. 

9.  The  statute  of  lunatics  does  not  introduce  any  new  right  in  the  crown ; 
the  words,  toasteanddestructionf  in  it,  are  to  be  construed  in  the  ordinary,  not 
the  technical,  sense.    2  Ves.  71. 

YII.  £)f  tgr  intrtpostttum  of  a  cmirt  «f  rquttp  to  iniiaritiate 
ttatusatttonis  ofierixacgeti  bp  ati  ittqmtfitton  in  Iitnacp. 

1.  Where  a  contract  is  faur  and  without  notice. 

A  court  of  equity  will  not  interfere  to  set  aside  a  contract,  overreached 
by  an  inquisition  inl  nnacy,  if  fair  and  without  notice ;  especially  where  the 
parties  cannot  be  reinstated.    Niell  ▼•  Morley,  9  Ves.  478« 

2.  Preliminary  issue. 

Upon  a  bill  for  specific  performance  of  a  contract,  overreached  by  a  com- 
mission 
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minion  of  lanacy,  the  plaintiff  aot  baring  travened  tlie  inquiiitiony  an  issue 
was  directed,  whether  the  defendant  was  a  lunaiic  at  the  execution:  if  so, 
whether  he  had  lucid  intervals;  and  whether  the  contract  was  executed 
during 4t  lucid  interval ;  the  difficulties  in  executing  the  contract,  wluch  was 
for  the  sale  of  an  estate  vested  in  the  lunatic,  viz.  that  the  price  was  to  be  fixed 
by  persons  to  be  nominated,  not  appearing  strong  enough  to  preclude  the 
previous  enquiry,  with  a  view  to  penomiance :  the  plaintiff  being  willing  to 
take  the  title.    Hall  v.  Warren,  9  Ves.  605. 

VIII.  iS>f  ttt  tigj^  of  an  mmtsttOi  person  to  attttni  to  a 

Imtattc,  to  a0ctttatit  j^  0tate« 

Refused  in  a  case  where  the  interest  was  in  de&ult  of  appointment  by 

lunatic. 

Access  to  a  lunatic  by  a  person  entitled  upon  the  death  of  the  lunatic  in 
default  of  appointment  by  her,  to  see,  whether  she  was  in  a  state  to  exer- 
cise the  power,  refused.    Ex  parte  Lyttleton,  6  Ves.  7. 

IX.  £>f  anHmttiitg  a  gfiairUatt  all  Ittettu 

1.  The  committee  was  appointed  guardian  to  defend  a  suit. 

The  committee  of  the  estate  of  a  lunatic  appointed  his  guardian,  to  answer 
and  defend  the  suit.    Westcomb  v.  Westcomb,  Dick.  233. 

2.  Where  lunatic  is  defendant  in.  committee's  suit,  a  guardian  will  be 

appointed. 

Defendant,  a  lunatic,  stating  that  his  committee  was  a  plaintiff,  reference 
to  the  master  to  appoint  defendant  a  guardian  ad  liiem,  Snell  v.  Hyat, 
Dick.  287. 

^.  Defendant  becoming  insane  after  decree,  a  guardian  was  appointed 

to  produce  bodes,  &c 

The  defendant  becoming  impaired  in  his  mind,  after  the  decree,  had  a 
guardian  appointed  him,  by  whom  he  might  produce  books,  &c.  Gason  ▼. 
Gamier,  Dick.  286. 

X.  £)f  a  0tatr  of  luttacp  tottg  Ittciti  utttriialff^ 

Acts  by  a  lunatic,  during  lucid  interval^  are  Talid. 
Acts  by  a  lunatic,  done  during  a  lucid  interval,  valid.    9  Ves.  610. 

XL  £>f  {Rt(tiimpttott0  ttt  a  castf  of  lunaqit 

1.  Lunaqr  being  established,  the  proof  of  recovery  is  thrown  upon  the 

party. 

Insanity  having  been  once  established,'proof  of  recovery  is  upon  the  party : 
otherwise  the  insanity  must  be  established,  by  proof  applying  to  the  parti- 
cular date.    13  Ves.  88. 

2.  In  relation  to  ludd  intervals. 

General  lunacy  being  establi^ed  the  proof  is  thrown  lipon  die  party 
alleging  a  lucid  interval ;  and  must  establish,  beyond  a  mere  cessation  w  the 
violent  symptoms,  a  restoration  of  mind,  sufficient  to  enable  the  par^aomdly 
to  judge  of  the  act.    9  Ves.  611. 


MAINTENANCE  (OF  SUITS). 
L  Mh^  is  matntmattcr. 

In  die  case  of  suit  instituted. 

a 
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IL  mJbBt  i0  not  maitimtmicr. 

The  sale  oi  an  equitable  interest  under  a  contract  of  purchase. 

III.  snSnt  matnmtattce  ti^  jmtiUahIt, 

In  respect  of  privity  in  estate,  or  connection. 


L  angat  10  maimmattm 

In  die  case  of  suit  instituted. 
Vide  S  Vet.  49i. 

IL  Wbat  in  tmt  mmntmMtt* 

The  sale  of  an  equitable  interest  under  a  contract  of  purchase. 
Vide  Swaast.  S6. 

III.  mffm  matmmatm  i$  jti^tifiable; 

In  respect  of  privity  in  estate^  or  connection. 
Vide  3  Ves.  508. 


MAINTENANCE  (SUSTENANCE)- 

L  jDf  tge  fMtnfti  rtgBt  to  an  allotoattcr  for  maiitmiattcr  out 
of  W  tiiW»  fortune. 

1.  General  rule  upon  the  subject 

2.  Disdnction  as  to  maintenance  between  an  infimt  and  a  mar* 

ried  woman  with  a  separate  income. 

3.  Where  the  will,  bequeatliing  die  fortune,  directed  it  to  be 

applied  to  maintenance. 

4.  Where  the  childrens'  fortune,  on  a  second  marriage,  waa 

settled  to  the  use  of  the  mother  for  life,  with  a  provision 
for  maintenance. 

5.  In  the  case  of  the  children  of  his  wife  by  a  firmer  marriage. 

6.  Where  the  fiither  was  abroad  in  yery  embarrassed  circum- 

stances. 

7.  Maintenance  given  under  the  circumstances. 

II.  iDf  tge  guartiton'0  riggt  to  matntntante  for  %i$  toarti. 

L  Payment  under  circumstances,  directed  to  the  testamentary,  ^ 

instead  of  the  iqppointed,  guardian. 
2.  Vide  in  tit.  Guaroian. 

III.  £>f  tge  Bu0!ian)i'0  rtgj^  to  an  aUotoantt  for  matntmame 

out  of  IM0>t&'0  ttfwcatt  estate^ 

1.  Oeneral  rule  upon  the  subject. 

2.  Under  the  peculiar  circumstances  of  her  insanity  and  otheif* 

wise. 

IV.  £>f  matmmance  in  o^^  tam* 

Allowance  to  a  residuary  legatee  pending  the  account. 

y?  4tea0tttx  of  t8(  allotoantf t 

1.  VtHiere  one  of  two  funds  is  sought  to  be  chitrged. 
Vol.  Vm.  3  A  2.  A 
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It.  A  large  allowance  ordered  under  circiunstanoes. 
•  "S.  A  larger  allowance  than  that  pi«$cribed  by  tke  wiO,  ordered 
under  circumstances. 

VI.  jgDf  tmrea0tng  tge  allotoante. 

1.  Beyond  the  sum  prescribed  by  the  wfll. 

2.  Form  of  the  reference  to  the  master,  to  ascertain  the  pnn 

priety  of  an  increase* 

VIL  cge  fimti  out  of  togtcB  matttmtmtce  map  bt  Heotrti^ 

1.  General  rule  as  to  allowing  maintenance  against  a  diredioii 

for  accumulation. 

2.  Where  principal  and  interest  of -l^^cy  is  vested,  though 

directed  to  accumulate  till  twenty-one. 

3.  A  fund  directed  to  accumulate  till  twenty-K>ne,  and  on  dying 

before  twenty-one,  limited  over. 

4.  Legacy  given  over  on  a  dying  omder  twenty-cne. 

5.  L^acies  to  grandchildren  at  tw^enty-one,  with  a  limitation 

over  on  a  dying  under  twenty-one. 

6.  Legacy  to  children  when  and  as  they  attain  twenty-one;  with 

survivorship ;  and  cessation  on  all  dying  under  twenty^^one. 

7.  Legacy  to  grandchildren,  when  the  younger  shall  attain 

twenty-one. 

8.  Legacy  payable  at  a  future  day,  and  no  direction  as  to  in- 

terest 

9.  L^;acy  payable  at  twen^-one^  with  a  general  pre^rision  for 

maintenance  of  children. 

10.  A  fund  not  vested. 

11.  Out  of  capital. 

4  2.  Residue  to  infants,  with  "survivorship  on  deaths  under  twoi^- 
one,  and  a  limitation  over  on  all  dying  under  twenty-one. 

VIII.  £)f  tge  penoH  from  tugicg  tge  allotuancr  stgall  commetid. 

Whether  antecedent  to  the  master's  report 

IX.  £)f  tftt  mote  of  obtaming  tfft  aHotoanre. 

1.  Pendency  of  suit,  not  essential  to. 

2.  Form  of  the  reference  to  the  master. 

X.  jDf  tf)t  mote  of  oppoK^tug  tffs  adotDanc^ 

By  setting  up  an  adverse  title. 


L  £)f  tge  pavtnffi  riggt  to  an  allowance  for  matntritattcr  out 

of  ljt0  cSiIi)*0  fortune. 

1 .  General  rule  upon  the  subject 

1.  If  the  parent  be  of  ability  to  maintain  his  children,  he  shall  not  have 
an  allowance  for  that  purpose  out  of  the  interest  of  a  fortune  coming  alutnde^ 
although  it  was  ordered  by  the  will,  to  betapplied  to  mainteiiaBOe.  HttghM 
V.Hughes,  IB.C.C.387. 

2.  No  maintenance  shall  be  allowed  where  the  parent  is  of  abilitjr  to 
maintain  his  children*  Pulaford  v.  Hunter,  S'B.  C«  C.  416. ;  Salter  -expmtUj 
SB.C.C.500. 

-    .  ,.  >         S.  In 
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S.  In  CNrder  to  entitle  the  father  of  an  infant  legatee  to  maintenance,  it 
is  not  necessai^  that  he  should  be  absolutely  insolyent ;  but  that  he  should 
not  be  in  sufficient  circumstances  to  niaintam  his  child  suitably  to  his  ex- 
pectation.   Buckworth  v.  Buckworth,  1  Cox»  80. 

4.  Distinction  as  to  maintenance  between  an  infant  and  it  married  woman 
with  a  separate  income :  the  father  of  ability,  not  exonerated  from  maiii^ 
tenance  by  the  infant's  property:  the  husband  maintaining  his  wife  and 
receiving  her  separate  income,  not  liable  to  account  for  more  than  one  year, 
upon  a  presumed  agreement  to  subject  that  fund  to  maintenance.  Brodie  v. 
Blurry,  2  Ves.  &  Beam.  36. 

2.  Distinction  as  to  maintenance  between  an  infimt  and  a  married 

woman  with  a  separate  income. 

Vide2V.«B.36. 

5.  Where  the  will,  bequeathing  the  fortune,  directed  it  to  be  applied 

to  maintenance. 

1.  Although  where  fortunes  are  given  to  children  (living  the  fether)  with 
provisicmfor  maintenance,  that  shall  not  be  raised,  but  accumvdate  when  the 
father  is  of  dbility  to  maintain  them ;  yet,  when  the  children's  fof  tCme,  on  a 
second  marriage,  were  settied  to  the  use  of  the  mother  for  life,  #ith  a  pro* 
vision  for  maintenance  out  of  the  interest  of  the  Amd,  the  court  orderea  an 
allowance.    Mundy  v.  Earl  Howe,  4  B.  C.  C.  228. 

2.  Maintenance  decreed  to  srandchildren  out  of  the  fortune  bequeathed 
to  them  by  their  grandfatiier,  diough  no  direction  for  it  in  the  will.  Coll h 
V.  Blackbqni,  9  Yes.  470. 

4.  Where  die  diSdrens*  fortune,  on  a  second  marriage,  was  s^ed  to 
the  use  of  the  mother  for  life,  with  a  provision  for  maintenance.    - 
Vide4S.C.C.2fi8. 

5.  In  the  case  of  the  children  of  his  wife  by  a  former  marriage. 

The  motiier  having  married  again,  her  second  husband  is  not  bound  to 
maintain  the  children  by  die  former  marriage,  but  shall  have  an  allowance 
out  of  their  foftunes.    Billingsley  v.  Critchet,  IB.C.C.268. 

^  Where  the  fitther  was  abroad  in  very  embarrassed  circumstances. 

The  interest  of  small  legacies  ordered  to  be  paid  to  the  mother,  for  main- 
tenance, upon  her  affidavit,  that  the  father  was  abroad  in  very  embarrassed 
circumstances.    Walker  v.  Shore,  15  Ves.  122. 

7.  Maintenance  given  under  the  circumstances. 

Maintenance  under  the  circiunstances  given  to  a  father,  who  had  6000/. 
^tye^r  tf  his  own,  and  although  no  report  of  debts  had  been  made.  Jer- 
,▼0190  V.  Silk,  Cooper,  52* 

11.  s>t  tge  guatfitait'0  nglit  to  matiitmatue  for  ^i»  tDacD. 

Payment  under  circumstances,  directed  to  the  testamentary,  instead 

of  the  appointed,  guardian. 

A  part  of  the  maintenance  allowed  for  the  infant,  was  under  particular 
circumstances  directed  to  be  paid  to  the  mother  and  testamentary  suardian, 
althpugh  aopther  person  was  appointed  guardian.  Heysham  v.  Heysham, 
;i,^ox,179. 

HI.  £>f  tge  jNsiHiitt^fiiirto  m  aHotoance  lor  matntniaii^ 

^ttt  of  JN»  teift'0  ti«{iaratetiiit«tt« 

1.  Geqeral  rule  upon  the  subject. 

']0%to«Pfciilii|r  circmnstance,  the  insanity  of  the  wi(e,  but  no  commission 

S  A  2'  issiied, 
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issuedy  maintained  in  Scotland  by  the  husband,  an  onlj  chHd,  an  ii 
entitled  to 'the  capital  in  the  event  of  sumving  his  mother,  upon  the  bos- 
l)and*s  afiplication  for  an  allowance,  inquiries  were  directed  as  to  the  just 
maintenance,  and  the  husband's  ability,  with  due  regard  to  her  comfort,  &c. 
Brodie  v.  Barry,  2  Ves.  &  Beam.  36. 

2.  Under  the  peculiar  circamstances  of  her  insani^,  and  otherwise. 
Ibid. 

IV.  £)f  tpautrenance  in  otfitr  rasie?^ 

Allowance  to  a  residuary  l^atee  pending  the  account. 

Where  the  court  can  be  satisfied,  that  the  fund  is  clear,  an  allowance  for 
maintenance  will  be  allowed,  pending  the  account,  to  the  residuary  legatees; 
not,  if  an  accounting  party.    Warter  v.  ,  13  Ves*  M. 

V.  a^a&wx  of  t^  allQtpatite^ 

1.  Where  one  of  two  funds  is  sought  to  be  cfaaiged. 

A  direction  by  will,  to  apply  so  much  interest  as  might  be  necessary  to- 
wards the  maintenance  and  education  of  the  testator's  grandchildren  upon 
the  deceate  of  their  respective  mothers,  the  residue  to  accumulate  for  them 
all»  was  confined  to  so  much  as  should  be  actually  necessaiTt  regard  being 
had  to  their  situation  at  the  death  of  their  mother ;  their  uther  having  by 
his  will  left  them  a  considerable  property,  with  a  provision  for  maintenance. 
Rowlings  v.  Goldfrap>  5  Ves.  440. 

2.  A  large  allowance  ordered  under  circumstances. 

A  large  allowance  for  m&ntenance  and  education  ordered  under  drcun- 
stances :  but  with  reluctance.    Ex  parte  Petre,  7  Ves.  403. 

S.  A  larger  allowance  than  that  prescribed  by  the  will,  ordered  nnder 

circumstances. 

Increase  of  maintenance,  beyond  that  prescribed  by  the  will,  ordered 
under  circumstances  ;  the  infants  being  entitled  to  the  fund  absolutely  among 
them :  viz.  a  daughter  to  a  portion  at  twenty-one  ;  and  the  sons  to  the 
residue  with  survivorship.    Aynsworth  v.  Pratchett,  15  Ves.  321. 

VI.  £>f  tncrea0tttg  tftt  allotoancr^ 

1.  Beyond  the  sum  prescribed  by  the  wiH. 

Vide  13  Ves.  321. 

2.  Form  of  the  reference  by  the  master,  to  ascertain  the  proprie^  of 

an  increase. 

Application  for  an  increase  of  maintenance,  regard  being  had  to  two 
chilcuren  unprovided,  denied ;  and  reference  to  see  whether  it  was  proper 
to  make  any  and  what  increase  to  the  allowance  for  the  maintenance  of  the 
infants.     Burnet  v.  Burnet,  Dick.  602. 

VII.  CBe  funH  out  of  iD&icg  mamtenatite  map  bt  txtxatu 

1.  General  rule  as  to  allowing  maintenanoe  against  a  direcdoa  fer 

accumulation. 

Maintenance  allowed,  against  a  direction  for  accumulation,  only  where  it 
is  for  the  benefit  of  the  inUnts ;  the  chance  by  surviving  being-  equal ;  and 
no  other  interest  to  take  effect  upon  any  contingency  will  be  defeated. 
Errat  v.  Barlow,  14  Ves.  202. 

2.  Where  prmcipal  and  interest  of  legacy  is  vested^  though  directed  to 

accumulate  till  twenty-one*   - 

Maintenance  allowed  where  principal  and  interest  o£  a  teg«cy  to  a  cbfld 

15  -  if 
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is  vested,  although  the  interest  is  directed  to  accumulate  until  legatee  at* 
tains  twenty-one.    Stretch  v.  Watkins,  1  Mad.  253. 

S.  A  fund  directed  to  accumulate  till  twenty-one,  and  on  dying  before 

twenty-one,  limited  over. 

1.  Maintenance  allowed  an  infant  out  of  the  produce  of  the  residue  of 
personal  estate,  bequeathed  to  him  by  his  father,  where  the  will  directed  the 
interest  to  accumulate  till  he  attained  twenty-one,  and  if  he  died  before,  the 
whole' given  over,  and  the  will  was  silent  as  to  maintenance.  Mole  v.  Mole, 
Dick.  310. 

2.  Residuary  bequest  in  favour  of  infant  grandchildren,  payable  at  twenty- 
one  or  marriage,  or  to  the  issue  of  those  dead,  with  survivorship,  and  accumula- 
tion till  the  time  of  payment,  and  a  limitation  over  absolutely  in  case  of  the 
death  of  all  without  issue  before  that  time.  The  father  in  consequence  of 
bankruptcy  being  wholly  unable  to  maintain  his  children,  maintenance  was 
directed  by  the  court,  taking  the  consent  of  the  persons  to  whom  the  property 
was  given  over.    Fendall  v.  Nash,  5  Ves. 

5;  IXevise  td  an  infant  grandson  at  twentv-one,  with  accumulation  in  the 
mean  time;  with  similar  limitations  in  case  of  his  death  under  twenty-one  to  his 
sisters.  Their  father  being  dead,  having  lefl  all  his  property,  which  was  con- 
siderable, to  his  wife,' who  married  a  person  in  low  circumstances,  maintenance 
was  decreed,  without  an  inquiry,  whether  it  was  for  the  benefit  of  the  in- 
fants;  the  court  judging  of  that.    Greenwell  v.  Greenwell,  5'Ves.  194^ 

4.  Reiidaarv  bequest  to  a  very  large  amount  in  fiivour  of  infant  grand- 
children, payaole  at  twenty-one  or  masriaee,  with  survivorship ;  the  interest  to 
accumulate,  and  be  paid  with  the  capital:  and  in  case  of  the  death  of.  all 
before  thedme  of  payment  over  to  their  mother  absolutely*.  The  father's 
income,  though  considerable,  bearing  no  proportionto  the  fortune  bequeathed ; 
and  there  bemg  several  children,  the  court  directed  maintenance,  taking  the 
consent  of  the  mother.    Cavendish  v.  Mercer,  5  Ves.  195.  n. 

5.  Maintenance  allowed  in  the  case  of  children  and  grandchildren,  though 
the  interests  were  contingent,  with  reference  to  the  case  of  survivorship ; 
accumulation  directed ;  and  no  express  authority  for  any  application  during 
minoritv,  except  for  the  younger  children,  surviving  the  eldest,  in  the  event  of 
his  death  under  twenty-one,  without  issue.  The  court  refused  to  make  the  order 
on  petition ;  and  directed  a  bill  to  be  filed.    Fairman  v.  Green,  10  Ves.  45. 

4..  Legacy  given  over  on  a  dying  under  twenty-one. 

Maintenance  not  allowed  out  of  legacies  to-  children,  given  over  in-case 
of  their  deaths  under  twenty-one,  without  consent  of  the  legatee  over. 
10  Ves.  48. 

< 

5.  Lq;acie8  to  grandchildren  at  twenty-one,  with  a  limitation  over,  on  a 

dying  under  twenty-one. 

Maintenance  not  allowed  upon  legacies  by  a  grandfather  to  his  grand- 
children, at  twenty-one,  with  interest ;  though  the  father  was  not  of  ability 
to  maintain  them :  the  legacies  with  the  interest  being  given  over  in  the 
event  of  death  under  twenty-one.    Errington  v.  Chapman,  12  Ves.  20.    - 

6.  Legacy  to  children  when  and  as  they  attain  twenty-one ;  with  sur- 

vivorship ;  and  cessation,  on  all  dying  under  twenty-one* 

Maintenance  ordered,  upon  the  fair  inference  of  intention,  where  legacy 
was  given  to  children  "  when"  and  *^  as"  they  attain  twenty-one,  with  sur- 
vivorship in  case  of  any  dying  under  that  age ;  and  if  all  die  the  legacy  to 
cease.    Lambert  v.  Parker,  Cooper,  143. 

7.  Legacy  to  grandchildren,  when  the  younger  shall  attain  twenty-one. 
Maintenance  out  of  interest  of  a  legacy  to  grandchildren,  when  the 

jouiigest  should  attain  twenty-one,  refused.    Lomax  v.  Lomax,  11  Ves.  48. 

3  A  3  8.  Legacy 
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4.  Legacy  payable  at  a  future  day^  and  no  direction  as  to  inierest 

Legacy  to  a  child,  payable  at  a  future  day*  Maintenance  alloired ;.  tbougb 
no  direction  »  to  interest.    llVes.^. 

9*  Legacy  payable  at  twenty-one,  with  a  general  provision  fi>r  maiste- 

nance  of  children. 

Testator  directed  maintenance  for  his  sons  during  minority,  and  for  his 
daughter  till  twenty-one  or  marriage ;  and  gave  her  a  legacy,  in  case  she 
should  attain  twehty-ooe,  payable  at,  and  to  carry  interest  from,  that  time. 
Having  married  at  eighteen,  she  was  allowed  maintenance  for  the  interval, 
imdl  twenty-one.    Chambers  v.  Gold  win,  II  Ves.  U 

10.  A  fund  not  vested. 

Tlie  court  wSl  not  allow  maintenance  to  a  grandchild  legatee,  otif  &f  a 
ftind  not  vested.    Buckworth  v.  Buckworth,  1  Cox,  HO*. 

IK  Out  of  capitaL 

1.  The  court  very  racely  has  broken  to  upon  the  capital  for  the  met^  pur- 
pose of  maintenance,  though  frequently  for  advancement.    6  Ves.  474. 

%  Maintenance  for  a  child  can  be  charged-  only  out  of  the  interest  of  its 
fortune.    Beasley  v.  Magrath,  2  Sch.  &  Lef.  35.    , 

.    3.  Maintenance  out  of  the  principal  of  minor'6  fortune,  composed  chiefly 
oif  accumulated  interest,  refused^    Ex  parte  M*Key,  1  B<dl&  Beatty^  405. 

12.  Residue  to  in&nts,  with  survivorship  on  deaths  under  twenty-one^ 
and  a  limitation  over  on  aH  dying  under  twenty-one. 

Residue  bequeathed  to  in&nts,  with  sums  to  them  in  the  event  of 
death  under  the  age  of  twenty-one.  Maintenance,  not  bein^  directed  by 
the  will,  was  not  ordered  by  the  court ;  there  being  a  limitation  over  upon 
i&e  death  of  all  under  twenty -one,  to  tlieir  sister;  having  no  other  interest  in 
that  fund ;  though  a  distinct  legatee  by  the  same  will.  Hie  case,  in  which 
the  court  has  given  maintenance,  has  been,  where  the  fund,  being  siven  to 
the  ehilchren  with  survivorship  among  them,  their  interest,  and  the  chance  of 
^kibg  the  whole,  as  survivor,  was  equal  i  and  no  other  person  interested. 
Exparie  KebUe,  11  Ves.  604. 

VIII;  a>{  an  jfRnrfoft  from  tbgug  ifft  aliotamhre  0BeII  ctun^ 

tIttltCff 

Whether  antecedent  to  the  m^ster^s  report. 

I.  When  the  parient  fs  reported  out  of  ability,  the  sum  allowed  shall  be 
only  from  die  time  of  the  report,  not  of  the  decree.    1  B.  C.  C.  387. 

£•  No  allowance  can  be  made  to  a  parent  for  the  maintenance  of  his  child 
tar  the  time  past*    JHU\  v.  Chapman,  2  B.  C.  C.  231 . 

3.  The  court  wiB  not  give  a  maintenance  for  the  time  previovs  to  the 
master^s  report,  bnt  en  very  particular  circumstances.  Andrews  v.  Parting- 
Ion,  S  B.  C.  C.  60. ;  2Coz,22d. 

4.  Maintenance  allowed  for  the  time  past.    Reeves  v.  Brymer,  6  Ves;  425. 
5«  Maintenance  allowed  for  the  time  past  as  well  as  the  time  to  cotoe. 

iShnwood  V.  Smith,  6  Ves.  454. ;  Maberly  v.  Turton,  14  Ves.  499.;  Sisieii 
V.  Shaw,  9  Ves.  285. 

.  6«  Under  particular  circumstances,  a  power  to  the  trustees  to  tsppij  divi- 
dends for  maintenance  with  the  approbation  of  the  parents  or  the  survivor,  and 
hy  the  death  of  the  trustees,  or  their  not  acting,  their  discretion  not  having 
becm  exerdaed ;  an  inquiry  was  directed  whether  it  would  have  been  reason- 
able and  proper  in  the  trustees  to  apply  any  and  what  part  of  the  dividends ; 
liaving  regaird  to  the  situatixKi,  circun^tODces,  and  abilify  of  the  fa&e^and 
^e  fbrfunes  of  the  children.    Maberly  v.  Turtop,  14  Ves.  499. 

IX.  W 
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IX.  IDf  tfie  ttiane  of  obtaitiiitg  tge  dlloteamir^ 

1.  Pendency  of  suit,  not  essential  to. 

The  court  will  grant  a  maintenance  though  there  is  no  cause  in  court* 
Kent  ex  parte,  S  B.  C.  C.  88.  ' 

2.  Form  of  the  reference  to  the  master. 

A  special  direction  to  the  masteri  in  settling  an  allowance  to  an  eldest 
son,  to  consider  the  birth  of  a  posthumous  child,  refused.  ^1 B.  C.  C.  179* 

X.  Of  tge  motir  of  o{i{iDSittig  tge  allotoantr. 

By  setting  up  an  adverse  title. 

A  title  set  up  against  an  infant  cannot  be  taken  notice  of  on  exceptions  to 
a  master's  report  of  maintenance,  but  must*  be  established  elsewhere. 
ISichoUs  ea;  parie^  1 B.  G.  C.  577. 


MANAGER. 
£)f  tift  DbUgatiotuf  of  tge  manager  of  a  mtin  Bfntita  esitatt » 

To  give  security. 

,  H^aiiager  of  estate  in  West  Indies,  is  not  to  give  security  faithfully  to 
manage.  Ordered  to  account  for  produce,  and  to  consign,  so  far  as  the 
management  requires  it ;  but  must  have  a  discretion  as  to  what  to  be  applied 
there.    Morris  v.  £lme»  I  Ves.  1S9- 


MANDAMUS. 
mffm  a  mattDamti0  tiptii  not  lie. 

To  admit  to  a  copyhold. 
Mandamus  to  the  lord  to  admit  to  a  copyhold  does  not  lie«    3  Ves.  754. 


MANOR. 
I.  jflDf  tge  fialttittp  of  a  ai0tonu 

That  one  in  whose  name  a  grant  of  reversicm  is  obtained,  is 
entitled  beneficially,  luiless  a  trust  is  declared. 

n.  Slt0lN«  of  tge  lorD. 

Ih  relation  to  common. 

III.  £)Ui8aeion0  of  tge  f orH/ 

In  relation  to  alienation  in  fireehold  manors. 


I.  £)f  tj^e  &alit>itp  of  a  cu0rom. 

That  one  in  whose  name  a  grant  of  reversion  is  obtained,  is  entitled 

beneficially,  unless  a  trust  is  declared. 

The  custom  of  a  manor  was,  that  if  a  tenant  for  life  of  a  copyhold  obtains 
a  grant  in  reversion  in  the  name  of  a  third  person,  such  person  is  entitled 

3  A  beneficially, 


72S  MARLBOROUGH,  DUKE  OF.        [Chamcery 

beneficially,  unless  a  trust  js  mentioned  on  the  rolls  of  the  manor*  Held, 
that  the  custom  was  reasonable,  and  that  the  persons  who  were  named  in  the 
reversionary  grants  of  the  copyholds,  were  not  trusteesi  but  beneficially  en- 
titled.   Edwards  v.f  idel,  S  Mad.  237. 

IL  )atgfit0  of  tge  Imtu 

In  relation  to  oommon. 
A  lord  of  a  manor  hath  no  right  to  a  common ;  be  hath  a  right  to  the  soil, 
to  digi  to  plant  upon,  and  to  do  every  thing  authorised  by  the  statute  of  Mer- 
ton.    Bolton  ▼.  Lowther,  Dick.  677. 

IIL  jgDbIigation0  of  tge  lord. 

In  relation  to  alienation  in  freehold  manors* 

Ia  freehold  manors,  the  lord  is  considered  as  much  bound  as  if  he  were  a 
party  to  the  deed  of  alienation,  because  the  power  which  the  tenant  has  is 
equivalent  to  his  consent.    Burgess  v.  Wlieate,  1  Eden,  ^2. 


MARKET. 

(e0ittmtal0  nutMatp  to  tfir  tmti&t  of  tfft  tfdusiU  ptitriltgt8* 

That  the  market  is  competent  to  the  accommodation  of  the  public* 

Essential  to  the  complaint  of  an  old  market  against  a  new  one  set  up  near 
it,  that  the  old  is  competent  to  the  accommodation  of  the  public :  so  here 
the  old  proprietors  must  be  able  to  keep  it  up  properly ;  the  accommodation 
of  the  pubhc  being  the  principal  thing.     1  Ves.  1 14. 


MARLBOROUGH,  DUKE  OF* 
£>f  tfft  jparlbotougft  tatatt. 

The  pension  granted  by  statute  5  Anne,  c.  4.  is  not  alienable* 

The  estates  which  by  stat.  5  Anne,  c.  S.  for  perpetuating  the  memory  of 
the  great  actions  performed  by  the  duke  of  Marlborough,  are  limited  to  the 
then  duke  for  life,  remainder  to  S.  his  duchess  for  life,  remaind^  to  the 
heirs  male  of  the  body  of  the  duke,  remainder  to  all  and  every  hia  daugh- 
ters^ in  such  manner  as  the  titles  are  therein-before  limited,  m  order  that 
they  may  always  *<  fo  along  and  be  enjoyed  with  the  titles  and  dignities," 
with  a  proviso  restraining  alienation  to  the  prejudice  of  the  persona  in  re-' 
mainder,  are  not  alienable,  and  the  rents  and  profits  may  be  effectually 
aliened  by  the  person  in  possession,  as  against  himself.    The  pension  granted 
by  Stat  5  Anne,  c.  4.  **  tor  the  more  honourable  support  of  the  deities'*  of 
the  duke  of  M .,  and  his  posterity,  payable  out  of  the  revenues  of  the  post- 
office,  to  such  person  severally  and  successively  ta  whom  the  same  should 
come  by  virtue  of  that  act,  with  a  proviso  that  the  acquittance  of  every  such ' 
person  should  be  a  sufficient  discharge,  is  unalienable.    A  motion  for  a  re- 
ceiver, therefore,  by  an  annuitant,  to  secure  whose  annuity  the  duke  had 
executed  an  indenture  for  conveying  the  estates  and  the  pension  to  a  trustee, 
was  granted  as  to  the  estates,  and  refused  as  to  the  pension.    Davis  v.  Duke 
of  Marlborough,  Swanst*74. 


MARRIAGE. 
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MARRIAGE. 

I.  3n  rrlation  to  tfft  titil  lato^ 

Grround  of  the  favour  to  marriage  by  the  civil  law. 

II.  Ittfltmice  of  conatrtdl  tictumfitantta. 

Marriage  cannot  be  affected  by  contract  between  the  parties. 

TIL  £>f  tfft  cecemotiial  mttastatp  or  {iroper  in  tfie  telebrattott  of 
itiattias^*^ 

1.  Residenbe  within  the  parish. 

2.  Banns. 

IV.  S>ftfiit  ceremomol  mttsmMp  to  tfft  nuWtp  of  a  morrHige^ 

The  sentence  of  the  spiritual  court  is  requisite,  though  the  mar- 
riage is  void. 

V.  £)f  mamageti  in  ^cotlanti^ 

1.  Validity  of  a  marriage  in  Scotland  without  banns  or  licence. 

2.  Validity  of  a  marriage  in  Scotland  of  a  ward  of  court. 

VI.  3it  relation  to  tomracttt  tottmcte^  tottg  marriage* 

1.  Money  obtained  by  sale  of  in6uence  in  marriage  brocage,  will 

be  decreed  to  be  refunded. 

2.  Validity,  under  the  circumstances,  of  It  bond  to  marry  ot 

pay  money. 

VIL  ^rce  of  repredentationti  inducing  to  marriage. 

They  will  be  made  good  even  at  the  instance  of  persons  con- 
cerned in  firaudmently  defeating  such  representation. 

VIII.  £>f  rig&t0  eonbitioiteti  upon  marrping  \x>it&  coiuieim 

1.  Validity  of  such  condition. 

2.  The  condition  in  this  case  was  held  precedent. 
S.  The  condition  in  this  case  was  held  subsequent. 

4.  Where  the  condition  is  subsequent,  and  no  devise  over,  it 

will  not  be  enforced. 

5.  Of  construing  the  condition  as  limited  to  a  marrying  under 

age. 

6.  A  consent  fidrlv  obtained,  cannot  be  retracted. 

7.  A  consent  may  be  retracted  upon  good  reason. 

8.  TTie  condition  is  gone  where  me  consent  is  unduly  withheld. 

9.  To  dispense  with  consent  from  its  having  been  unduly  with- 

held ;  the  onus  of  prodf  is  thrown  upon  the  par^  insisting 
that  it  was  unduly  withheld. 

10.  The  course^  where  the  consenting  par^  refiises,  or  is  incR* 

pable,  from  absence  or  otherwise,  to  omsent  or  object. 

1 1.  Whether  satisfied  by  a  previous  general  permission,  and  sub- 

sequent approbation. 

12.  Under  the  circumstances,  a  marriage  was  held  to  have  been 

with  consent. 

13.  Under 
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IS.  Under  the  ciicumstances,  a  marriage  was  held  to  have  been 
without  consent 

14.  In  this  case,  the  condition  was  held  to  have  been  satisfied  by 

having  married  once  with  consent 

1 5.  Conditional  consent  on  the  ofier  of  a  settlement,  satisfied  by  a 

settlement  after  marriage. 

16.  The  condition  not  applicable  where  the  party  married  in 

testator's  lifetime,  with  his  consent  or  subsequent  appro- 
bation. 
17..  The  condition  not  applicable  where  the  party  married  after 
the  date  of  the  will,  and  was  a  widow  at.  the  death.. 

IX.  In  relation  to  itiHicial  proaetnnss. 

Effect  of  9ifeme  sole  marrying  pending  suit.. 


L  Bin  relation  to  tite  ttfiil  latof^ 

Gfomid  of  the  &vour  to  marriage  by  the  civil  law.. 
6round  of  the  fiurouv  to  marriage  by  the  civil  law.    8  Ves.  96*. 

IL  Bfnfliieme  of  rollateral  circum^tantejS. 

Marriage  cannot  be  aflected  by  contract  between  the  parties. 

Marriage  not  to  be  affected  by  contract  between  the  parties.  1 1  Vet. 
532. 

III.  £>f  t&e  teremonial  mce00arp  or  proper  in  tge  celebration 

of  marriage. 

1.  Residence  within  the  parish. 

•  1.  Clergyman,  celebrating  marriage  by  banns  without  making  the  inquiry 
directed  by  the  marriage  act,  liable  to  ecclesiastical  censure,  at  least ;  per* 
haps  to  other  consequences.  ^  The  marriage,  however,  good;  though  neither 
party  was  resident  in  the  parish.     Nicholson  v.  Sauire,  16  Ves.  sS. 

2.  Marriage  by  banns  legal,  though  only  one  of  the  parties  resided  in  the 
parish.    Robinson  v.  Grant,  18  Ves.  jun.  289. 

2.  Banns. 

By  the  ci^non  law,  which  is  binding  on  the  clergy,  it  is  highly  criminal  to 
celebrate  marriage  without  a  due  publication  of  banns ;  which  roust  suppose 
information  as  tD  the  residence.  Penalties  by  that  law  and  the  statute  law 
upon  the  clergyman.    6  Ves.  423. 

IV.  M  tfie  ceremonial  itece00arp  to  tge  nullitp  of  a  marriage. 

The  sentence  of  the  spiritual  court  is  requisite,  though  the  marriage 

is  void. 

Sentence  of  the  ecclesiastic^  oeurt  necessary ;  though  the  marriage  void ; 
as  in  the  case  of  lunacy.    Exparie  Tuoog,  1  Ves.  &  Beam.  140. 

V.  j^f  marriages  in  dcotlanb. 

1.  Validity  of  a  marriage  in  Scotland  without  banns  or  licence. 

A  marriage  celebrated  in  Scotland  without  banns  or  licence,  is  good.  And 
a  bond  given  by  a  father  by  way  of  settlement  previoos  to  a  re-so)enmizacion 

of 
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f^aiich  marriage  here,  not  soBtained  againtt  creditorsi  under  hli  commiuion. 
Ex  parte  Hall,  1  Rose,  SO. 

2.  Validity  of  a  marriage  in  Scotland  of  a  ward  of  court. 

Marriage  of  a  ward  of  court  in  Scotland ;  validity  doubted.  Grierson  ▼• 
GrterscHiy  Dick*  588. 

Vt.  3(n  ttlAtUm  to  comtactti  conitetttti  ixAtft  matvtagr. 

1.  Money  obtained  by  sale  of  influence  in  marriage  brocage,  will  be 

decreed  to  be  refunded. 

Decree  lo  refund  money  obtained  by  sale  ef  influence  in  marriage  btocage. 
18  Yes.  jun.  882. 

2.  Validity^  under  the  circumstances,  of  a  bond  to  marry  or  pay 

money. 

Bond,  to  marry  a  woman,  or  pay  a  sum  of  mobey,  established  at  law. 
Injunction,  till  the  bearing,  on  grounds  of  public  pdicy :  being  an  engage- 
ment, founded  upon  expectations  under  the  will  of  a  third  person,  (though 
ffot  a  relation,)  from  whom  it  was  kept  secret,  to  marry  at  his  death ;  and  no 
mutual  obliga^on.    Cock  v.  Richards,  10  Yes.  429. 

VIL  /orte  of  tepcQiemattonis  tttlmcitig  to  mamage^ 

They  will  be  made  good  eren  at  the  instance  of  persons  concerned  in 

fraudulently  defeating  such  r^resentation. 

^  Material  representation  in  the  circumstances  of  a  person  contracting  mar- 
Kuwe^  made  eood  even  at  the  instance  of  persons  concerned  in  fraudulently 
defeating  wa&  representationi    1  Yes.  &  Beam.  355. 

VIIL  j^f  dgj^si  (ottftirimie)!  u)ioti  marrjiitig  \x>ith  (oiistetttt 

1.  YaHdi^  of  such  condition. 

A  condition  of  marriage  with  consent  of  the  legatee's  mother,  is  a  valid 
condition  precedent,  and  not  in  terrorem  only.  Scott  v.  Tyler,  2B.C.C. 
^81. ;  Dick.  712. 

2.  The  condition  in  this  case  was  held  precedent. 

1.  The  testator,  among  other  provisions,  gave  to  a  putative  daughter 
iO,000/.  in  several  events ;  one  moiety  at  twenty-one,  in  case  she  should  be 
then  unmarried ;  tl^  other  moiety  at  twenty-five,  if  then  unmarried;  but  if 
she  married  brfore  twenty-one,  with  consent  of  her  mother,  then  the  whole 
to  be  paid  to  her,  or  settled  to  her  use ;  but  if  she  should  die  before  twenty- 
five»  the  lOyOOtf.  was  given  to  the  moUier,  to  whom  there  was  also  a  ^ifr  of 
the  residue  generally.  The  daughter  married  under  twenty-one  without 
consent.  She  does  not  come  within  the  description  to  which  the  gift 
attached ;  it  is  therefore  void,  and  the  10,000^.  sinks  into  the  residue  given 
generally  to  the  mother.  Scott  v.  Tyler,  2  B.  C.  C.  431.  Audit  seems  that 
such  restrictions  are  not  merely  in  terrorem,  but  if  reasonable,  and  precedent 
io  the  vesting  of  the  property,  are  valid.    Ibid. 

2.  Condition  in  restraint  of  marriage  under  twenty-one,  without  conseiH 
of  trusteesi  established  both  as  to  a  rent-charge  out  of  real  estate  and  a 
personal  legacy.    Stackpole  v.  Beaumont,  3  Yes.  89. 

3.  Testator  gives  24>,000&  upon  trust,  as  to  600M.  to  pay  the  interest  to 
8.  B.  (his  niece),  durme  her  life,  and,  after  her  decease,  me  principal  among 
her  children ;  if  she  «iould  die  without  issue,  over.  He  declares  similar 
trusts  as  to  three  other  sums  of  6000/.  (residue  of  the  24,00M.,)  for  his  three 
ipther  nieces  and  their  children.  Proviso,  that  in  case  any  of  his  said  nieces 
should  marry  without  such  consent  as  therein  prescribed,  each,  &c.  so  marry- 
ing should  mrfeit  the  interest  of  her  6000^,  and  all  other  sums  to  which  she 
may  be  entitled  under  his  will ;  and  the  respective  sums  of  6000/.,  and  all 

such 
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such  other  sums,  &c,  should  fUl  into  hU  residue.  And  he.  gives  the  residue 
in  trust  for  his  two  nephews  and  their  children;  in  case  of' the  death  of 
either  without  issue,  his  moiety  to  go  over  to  and  be  divided  among  his  said 
nieces.  Afterwards  by  codicil  he  gives  to  eacli  of  bis  nieces  2000/.  in  addi- 
tion, "  subject  to  the  same  powers,  provisoes,  directions,  and  limitations, 
as  are  contained  in  the  will  respecting^  the  sums  of  6000/.'*  S.  B.,  who  was 
of  age  at  the  oate  of  the  will,  marries  without  the  consent  required.  Held 
a  forfeiture  extending  not  only  to  the  future  interest  of  her  6000/.,  but  to 
the  capital,  and  also  to  the  2000/.,  eiven  by  the  codicil,  and  to  a  fund  set 
apart  to  answer  an  annuity,  to  which  S.  B.  would  otherwise  have  been  en- 
titled on  the  draft  of  the  annuitant.  Lloyd  v.  Brantoo,  S  Mer.  108.  Whe- 
ther the  forfeiture  would  also  extend  to  her  share  of  the  residue,  in  the 
event  of  the  contingency  upon  which  it  is  given  over  to  the  testator's  nieces, 
auare*  Ibid.  It  is  too  late  to  raise  a  doubt  on  the  legality  of  the  con- 
dition on  which  Uie  right  of  S.  B.  to  the  bequests  under  the  wilLis  mad&to* 
cease.    Ibid. 

S«  The  condition  in  this  case  wq3  held  subsequent. 

Testator  devises  the  residue  to  his  children ;  but  if  any  of  the  daughters' 
shall  marry  without  the  consent  of  the  mother  or  guardians,  her  share  to  g^ 
to  tjhose  unmarried.  This  is  a  condition  subsequent,  and  a  daughter  who^ 
married  without  consent  is  notwithstanding  entitled.  Jones  v.  Earl  of  Suf- 
folk, 1B.C.C.528. 

4.  Where  the  conditioa  is.  subsequent,  and  no  devise  over,  it  will? 

'    not  be  enforced. 

A  subsequent  condition  of  forfeiture  on  marriage  without  consent^ 
where  there  is  no  devise  over,  will  not  be  enforced.  The  reason  of  this  rule 
is  differently  assigned,  either  because  the  bequest  over  affords  a  manifestatioD 
of  intention  that  the  condition  is  not  merely  in  terrormn  ;  or  on  account  of 
the  interest  of  the  legatee  over.    Lloyd  v.  Branton,  9  Mer.  117- 

5.  Of  construing  the  condition  as  limited  to  a  marrying  under  ag^ 

When  a  legacy  is  to  vest  or  be  paid  at  a  particular  age,  and  there  is  a 
clause  of  forfeiture  on  marriage  without  consent,  the  court  will  construe  it 
as  having  relation  to  a  marriage  under  the  specified  age.  But  where  no  age 
is  specified,  qiuere  if  the  court  can  limit  the  condition  to  a  marriage  without 
consent  under  twenty-one.  'Clearly  not;  where  the  party  so  marrying  was 
above  twenty -one  at  the  date  of  the  will.     Lloyd  v.  Branton,  S  Mer.  117.. 

6.  A  consent  fidrly  obtained,  cannot  be  retracted. 

1.  Marriage  held  to  have  been  with  consent,  where  A.,  whose  consent  was 
necessary,  agreed  to  the  marriage,  provided  a  proper  settlement  could  be 
made,  and  referred  to  B.  to  prepare  one,  which  was  accordingly  done ;  and 
though  there  was  afterwards  some  altercation  between  A.  and  the  proposed 
husband,  who  signified  his  intention  of  relinquishing  his  addresses,  yet  the 
consent  having  been  obtained  without  misrepresentation,  could  not  be 
retracted :  tecut  had  it  been  obtained  by  deceit  or  fraud.  Merry  v»  Ryves, 
1  Eden,  1. 

2.  Consent  to  marriage  once  given  shall  not  be  withdrawn  by  adding 
terms,  that  do  not  go  to  &e  propriety  of  giving  the  consent.    10  Ves.  24S. 

7.  A  consent  may  be  retracted  upon  good  reason. 

Consent  to  marriage  may  be  withdrawn  upon  good  reason.  Clarke  v. 
Parker,  19  Ves.  IS. 

8.  The  condition  is  gone  where  the  consent  is  unduly  withheld. 

On  questions  whether  a  child  by  marriage  broke  the  condition  annexed  to 
her  legacy,  and  whether  there  were  cross  remainders  as  to  real  estate,  deter 

mined  in  the  negative  on  both.    Eastland  v.  Reynolds^  Dick.  317. 

9.  Td 
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9.  To  dispense  with  consent  from  its  having  been  unduly  withheld ;  the 
onus  of  proof  is  thrown  upon  the  party  insisting  that  it  was  unduly 
withheld. 

Trustee  for  consent  to  marriage  not  required  to  show  his  reason  for  dis- 
sent. It  must  be  shown  that  he  has  unreasonably  refused  assent,  Clarke 
V.  Parker,  19  Ves.  22. 

10.  The  course  where  the  consenting  party  refuses,  or  is  incapable^ 
from  absence  or  otherwise,  to  consent  or  object. 

1.  Application  to  approve  of  the  marriage  of  an  infant,  under  the  statute 
26 .  Geo.  2.9  the  testamentary  guardian  being  in  parts  beyond  the  seas* 
Blake  v.  Blake»  Dick.  459. 

2.  Where  a  trustee  refused  to  consent  or  object  to  a  marriage,  the  court 
referred  it  to  the  master  to  consider  of  the  propriety  of  Uie  marriage. 
Goldsmid  v.  Goldsmid,  Cooper,  225. 

11.  Whether  satisfied  by  a  previous  g«ieral  permission,  and  subse- 

quent  approbation. 

Bequest  of  personal  estate  to  A.  provided  she  marry  with  the  consent  of 
B.  (a  trustee  in  the  will) ;  but  if  she  marry  without  such  consent,  then  to  C. 
A  general  permission  given  by  B.,  after  A.  attained  twenty-one,  to  contract 
marriage  as  she  might  think  fit,  and  subsequent  approbation.of  a  marriage 
contracted  under  such  general  permission  without  his  knowledge,  held  a 
sufficient  compliance  with  the  requisition.    Pollock  v.  Croft,  1  Mer.  181. 

12.  Under  the  circumstances,  a  marriage  was  held  to  have  been 

with  consent 

Msmaae  held  to  have  been  with  consent  of  a  trustee  under  a  will,  though 
expressed,  not  absolutely,  but  in  general  terms ;  that  he  would  not  stand  m 
the  way  of  any  arrangement  by  the  co-trustees,  &c.;  and  advising  a  settle- 
ment ;  having  previously  encouraged  the  proposal ;  and  though  fVaud  was 
not  imputed,  having  a  prospect  of  benefit  from  the  forfeiture.  D'Aguilar 
T.  Drinkwater,  2  Ves.  8c  Beam.  225.    Vide  1  Eden,  1. 

IS.  Under  the  circumstances,  a  marriage  was  held  to  have  been  with- 
out consent. 

1.  Portion  given  over  as  to  the  greater  part  upon  marriage  without  con* 
sent  of  executors.  A  conditional  consent,  upon  the  offer  of  a  settlement, 
retracted  on  a  subsequent  refusal  to  settle,  and  the  marriage  taking  place 
afterwards :  no  relief  against  the  forfeiture.  Dashwood  v.  Lord  Bulkeley, 
10  Ves.  2»a 

2.  Real  and  personal  estate  given  by  will,  on  marriage,  with  consent  and 
approbation,  with  a  limitation  over,  in  case  the  devisee  should  marry  with- 
out the  full  consent,  &c.  of  the  trustees,  &c.,  or  refuse  to  execute  such  set*> 
tiement  as  they  should  think  proper.  Previous  consent  and  settlement  not 
dispensed  wiw,  though  under  favourable  circumstances;  the  treaty  with 
consent  of  the  two  acting  trustees,  preparing  the  settlement  avowedly  on 
behalf  of  all  without  authority,  but  with  slight  knowledge,  and  ho  dissent  of 
die  third;  who  had  not  acted,  except  proving  the  will,  and  a  few  other 
instances ;  and  execution  deferred  only  from  collateral  circumstances :  vis. 
a  debt  claimed  by  the  two  acting  trustees.    Clarke  v.  Parker,  19  Ves.  1. 

14.  In  this  case,  the  condidon  was  held  to  have  beai  satisfied,  by 

having  married  once  with  consent. 

Legacy  given  to  a  female  infant :  by  the  codicil,  testatrix  gave  the  father 
ft  power*  ia  case,  she  married  during  his  lifetime,  witliout  his  consent,  to 
'  appoint ;  she  marries  once  with  his  consent ;  the  condition  is  satisfied,  and 
the  power  gone.    Hutcheson  v.  Hammond,  3  B.  C.  C«  128*    / 

15.  Con- 
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15.  Conditional  consent  on  the  offer  of »  gettleroenC,  iilisfied  by  9  set- 

tlement after  marriage. 

Consent  to  marriage  on  the  ofier  of  a  settlement  after  maniage,  ia  siiii* 
cient.    10  Ves.  244. 

16.  The  condition  not  applicable  where  the  party  married  in  testatoi^s 

lifetime^  with  his  consent  or  subsequent  approbation. 

Condition  requiring  the  consent  of  executors  to  marriage,  not  applied  to 
a  daughter  married  in  the  testator's  lifetime,  with  his  consent  or  subse^oent 
approbation.    Pamell  v.  Lyon,  1  Ves.  &  B^an.  479. 

17.  The  condition  not  applicable  where  the  party  married  after  the 

date  of  the  will,  and  was  a  widow  at  the  death. 

Candidoii  by  wiU»  requiring  consent  of  trustees  to  marriage,  not  applicriiie 
to  the  second  marriage  of  a  £iughter,  who  had  married  betweeu  the  date  of 
the  will  and  the  death  of  the  testator,  and  was  a  widow  at  his  death.  Cran- 
nelin  v.  Crommelin.    S  Yes.  5227* 

IX,  In  relA^ott  to  ttiHtdal  pmttOmmf. 

'Effect  of  ajeme  scle  marrying  pending  suit. 

If  %feme  marry  pending  a  suit  and  the  cause  proceed,  and  a  decree  be 
made,,  it  is  not  a  ground  to  reverse  the  decree.  Cranboume  v.  Dalmahoy, 
Diok.  8.;  2  Freem.  169. 


MARRIAGE  SETTLEMENT, 

I.  e>{  ^ftm  t&fit00  a  ttttimum  map  be  miiiir^ 

1.  Term  of  years. 

2.  Personalty. 

II.  £)f  pttttitst  to  fitttitiWMt* 

1  •  They  are  purchasers  to  effectuate  their  intention. 
2.  Therefore  for  their  issue. 

III.  £)f  ismlrmenn}. 

1.  Form  and  parts  of. 

2.  Construction— -general  rule. 

5.  Construction  —  with  reference  to  the  parties  ^Ao  amr  tfae 

objects  of  the  settlement 
4.  Construction — with  reference  to  the  interests  granted  or 
reserved. 
.    5.  Construction  —  with  reference  to  property  sutgect  to  the 
trusts  of.  . 

6.  Construction — with  reference  to  the  amount  of  t|he  portions 

to  be  raised. 

7.  Construction  —  with  reference  to  interest  upon  ^ntii|gent 

portions. 

8.  Construction  -*-  with  reference  to  the  time  of  raiaix|g  por- 

tions. 

9.  Construction  —  covenant  to  settie  on  wife  and  issue. 

10.  Construction  —  as  barring  wife  of  do^er. 

11.  Construction  — as  operatmg  to  purch^e  the  whole  of  the 

wiiie's  property. 

12*  Cwf 
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12.  Construction  —  covenant  to  leave  property  to  a  married 

child. 

13.  Construction  -^  operation  of  a  freeman's  setdement  xtpon  his 

children's  customary  share. 

14.  Construction  —  as  satisfied  by  a  distributive  share. 

15.  Construction  —  miscellaneous. 

16.  Of  reforming  a  setdement. 

17.  Of  avoiding  a  settlement  on  the  ground  of  firaud. 

18.  Of  avoiding  a  settlement  by  a  default  in  paying  the  con* 

sideration. 

19.  Of  an  inianf  s  ri^ht  to  waive  a  setdonent. 

20.  Of  property  liable  to  the  trusts  of  the  setdement 

Vide  supra^  5. 

IV.  M  agmtmntti  for  ($mlemrtit0« 

Letter  previous  to  marriage. 

1.  In  strict  setdement 

2.  With  reference  to  the  nature  of  the  interest  or  estate. 
S.  With  reference  to  Value. 

4>.  By  suppljring  the  loss,  destmcdon,  or  .spoliation  of. 

5.  How  &r  governed  by  the  nature  of  the  relief  sought. 

6.  By  abatement  of  pordons  on' failure  of  mother's  estate. 

7.  By  reforming  a  settlement  contrary  to  the  articles. 

8.  Notwithstanding  adultery. 

9.  Where  the  wife  dies  pendii^  an  order  for  a  settkment  on 

herself  and  issue.  Vide  infra, 
10.  Miscellaneous. 

VL  )S>f  toluntarp  anb  &au)iuletit  ^mltxxmtfi. 

1.  Of  marriage  beii^  a  sufficient  consideradon. 

2.  To  what  and  to  whom  the  consideration  of  marriage  ex« 

tends. 

3.  Moveable  effects.  —  Vide  suprUi  1.2. 

4.  A  setdement  &lsdy  reciting  that  the  property  was  the  wife's. 

5.  Jewels  purchased  afler  marriage,  and  given  to  wife. 

6.  A  settlement  reciting,  and  in  pursuance  of,  a  parol  t^^e- 

ment  before  marriage. 

7.  Grant  by  a  stranger  who  had  promised  to  provide  for  the 

party. 

VIL  £)f  ttttlxmttm  bp  persion^  to^  aftertoarUsi  become  batt&^s 

1.  Limitadon  of  husband's  propeirty  dll  his  bankruptcy. 

2.  Limitadon  of  wife's  property  till  husband's  bankruptcy. 

S.  Limitadon  of  third  person's  proper^  ttU  husband's  bank- 
ruptcy. 
4.  Children's  right  to  their  mother's -settlement  on  their  fiither's 

bankruptcy.     Vide  iitfra* 
.  &  Vide  in  tit.  £ANKaU)FT. 

Vin.  £>f  0mlemntt0  ttt  brrogation  of  matital  rtggtis^ 

By/em^  sole^  in  her  own  &vo«r,  widiout  notice* 
>  .  IX.  at 
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IX.  jDf  tU  tKttlemem  to&td^  a  toift  t0  ntdtr^  to  out  of  fire 

0tpatdtt  t0tatt* 

1,  General  rule. 

2.  Commcxi  practice. 

S.  Efiect  of  an  order  for  a  proposal. 

4.  Notwithstanding  the  death   of  the  other  party  after  the 

order. 

5.  Of  her  right  to  waive'  it.   Vide^  infra  8,  9. 

6.  When  a  ward  of  court  —  Vide  infra^  tit  Ward  of  Coubt. 

7.  Whether  the  right  extends  to  children. 

8.  And  their  righ^  how  far  dependent  upon  their  mother. 

9.  And  whether  destroyed  by  their  mother^s  death  before  the 

report 

X.  ^f  wmtatm  in  toittcol  of  marrtagr  (rmltmeittdt 

Between  children  and  their  parents,  having  power  to  distri- 
bute the  property  amongst  them,  r-  Vide  in  tit  Contract, 


I.  S>f  tDgdt  tgingis  a  settlement  map  be  made^ 

1.  Term  of  years. 
Settlement  of  term  for  years.    12  Ves.  225. 

2.  Personalty. 

Pecional  estate  is  so  fluctuating  in  its  nature,  that  it  is  impossible  to  make 
every  specific  article  the  subject  of  settlement    5  Ves.  274. 

II.  £)f  partted  to  0ettIemem0« 

1.  They  are  purchasers  to  effectuate  their  intention. 

Distioction  between  wills  and  marriage  articles.  All  the  parties  to  the 
latter  are  considered  purchasers  to  effectuate  their  intention ;  none  of  the 
parties  mentioned  in  the  former  are  so,  as  the  intention  of  the  testator  is 
alone  to  be  considered.    1  Ball  &  Beatty,  25. 

2.  Therefore  for  their  issne. 

1.  Husband  and  wife  purchasers  by  the  marriage  for  .their  children. 
11  Ves.  228. 

2.  Parties  to  a  marriage  settlement  are  purchasers  for  their  btue. 
Ibid.  285. 

III.  £>f  siettlement0. 

1.  Form  and  parts  of. 

1.  Joint  tenancy,  as  a  provision  for  the  children  of  a  marriage,  is  an  in* 
convenient  mode  of  settlement.    1  Sch.  &  Lef.  88. 

2.  It  is  a  common  clause  in  marriage  settlements,  to  entrust,  the  busbsad 
with  a  power  of  appointing  among  the  children,  when  the  property  is  smalL 
I  Ball  &  Beatty,  91. 

2.  Construction — general  rule. 

1.^  The  icourt  will  construe  a  settlement  according  to  die  intent  of  the 
parties,  though  the  literal  expressions  be  otherwise.  Woodcock  ▼•  Duke  of 
borset,  S  B.  C.  C.  569. 

2.  Tlie  court  will,  from  the  general  firame  of  a  settlement,  collect  the  in« 
te  nt  contrary  to  the  express  words  of  a  particular  clause.    Hence^  where  an 

estate 
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cf  tate  in  N.,  part  of  the  general  estate,  was,  in  default  of  tssu^  mrie  of  tliat 
marriage,  limited  to  the  first  and  other  daughters,  and  terms  were  created 
of  Che  whole  estate,  to  raise  portions  for  daughters,  payable  at  certain  times, 
and  in  certain  events ;  and  in  case  there  was  no  issue  male  of  that  marriage, 
auch  portions  Were  directed  to  be  augmented ;  with  a  proviso,  that  in  case 
ao^  daughter  should  be  entitled  to  tbe  estate  in  N.  before  the  portion  ap* 
pomted  for  her  should  be  to  be  paid,  then  her  portion  should  cease  and 
not  be  peud.  There  being  an  onry  daughter,  and  the  father  having  died 
without  issue  male*  affcer  her  portion  was  vested ;  held,  that  she  ought  to  be 
considered  as  an  eldest  son,  and  that  she  was  not  entitled  Co  the  augmented 
portion,  though  the  estate  vested  after  it  became  payable.  Earl  of  Nor- 
thumberland V.  Earl  of  Egremont,  1  Eden,  435* 

S.  Coostroctioa  —  with  reference  to  the  parties  who  are  the  objects  of 

die  settlement 

1.  Trust,  under  marriage  settlement,  for  the  next  of  kin  of  the  wife,  subject 
to  her  appointment  by  wul,  with  t;wo  witnesses :  appointment  in  favour  of  the 
husband  by  an  unattested  will  being  void,  the  children  are  entitled;  not  the 
husband;  who  is  not  of  kin  to  hb  wife;  and  whose  claim  to  her  personal 
property  is  not  in  that  character  under  the  statute,  but  jure  mariti ;  and  in 
this  case  according  to  the  plan  ofthe  settlement  he  was  not  intended.  Watt 
¥.  Watt,  S  Yes.  244. 

2.  Under  a  limitation,  in  a  marriage  settlement,  of  the  wife's  property,  in 
defiiult  of  her  i4>pointrae&t  fbr  her  next  of  kin  or  personal  representative, 
the  husband  not  entitled.    Barley  v.  Wright,  18  Ves.  jun.  49. 

3.  Under  a  settlement,  the  son  of  a  second  marriage  held  to  take  as  heir 
noale  ofthe  body  of  father  and  mother,  although  a  son  by  a  former  marriage 
was  living,  by  virtue  of  the  contract.    Seymour  v.  Boreman,  2  Mer.  347* 

4«  Gift  of  real  and  personal  estate  to  trustee?,  upon  trust  to  apply  the 
rents  and  dividends  ^or  so  much  as  they  should  think  fit)  to  the  maintenance, 
&C.  of  W.  R.  R.  until  twenty-five ;  then  to  permit  him  to  receive  the  same 
during  his  life;  and  after  his  death,  to  apply  the  same  (or  so  much,  &c.)  to 
the  maintenance,  &c.  of  all  and  every  the  children  of  W.  R.  U.  until  twenty-^ 
five  respectively ;  then  upon  trust  to  assign  and  transfer  to  such  children  so 
attaining  twenty-five;  ^'  and  in  case  W.  R.  R.  shall  die  without  leaving  issue 
living  at  the  time  of  his  death,  or  leaving  such,  and  all  die  before  twenty- 
five,"  upon  trust  to  pay,  &c.  unto  and  among  all  and  every  the  brothers  and 
aisters  of  W.  R.  R.,  share  and  share  alike,  upon  their  attainment  of  twenty- 
five  or  marriage  respectively ;  followed  by  a  gift  of  residue,  upon  trust,  as 
to  one  moiety,  to  permit  the  testator's  daughter  A.,  and  her  husband,  to  re- 
c^ite  the  rents,  Ac.  during  their  lives*  in  succession,  and  after  the  death  of 
the  survivor  to  the  children  (except  W.  R.  R.)  in  the  same  manner  as  with 
respect  to  the  former  gift.  And  as  to  the  other  moiety,  upon  like  trusts  for 
the  testator's  daughter  B.,  her  husband  and  family ;  with  survivorship  between 
the  respective  grandchildren;  and  in  case  of  the  death  of  either  of  the 
daughters,  without  leaving  issue  living  at  her  decease,  then  to  the  children 
of  the  surviving  daughter.  1.  Held,  that  the  limitatiQn  to  the  brothers  and 
aisters  of  W.  K.  R.  in  default  of  issue  living  to  attain  twenty-five,  was  in- 
tended to  include  aU  his  brothers  and  sisters  living  at  his  death,  and  was 
consequently  void  for  remoteness.  2.  Held,  vested  interests  at  twenty-five,  in 
every  instance,  notwithstanding  different  expressions,  there  being  no  ante- 
cedent gift,  of  which  it  could  have  been  the  testator's  intention  merely  to 
postpone  the  enjoyment,  the  gift  being  only  the  direction  to  pay  at  twenty- 
five.  3.  A.  having  died,  leaving  issue,  the  moiety  of  the  residue  intended  for 
her  chiidren,^  held  undisposed  of,  as  being  void  for  remoteness.  The  other 
moie^  held  to  vest  in  contingency  during  the  life  of  B. ;  and  if  she  should 
die  without  issue,  to  be  all  given  over  to  the  children  of  A.  Leake  v.  Ro- 
binson, 2  Mer.  369. 

YoL.  VIII.  3  B  5.  Under 
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5«  Under  a  limitatioti  In  a  marriage  settlement  of  the  wife's  proper^,  in 
default  of  her  appointment,  for  her  next  of  kin  or  perscmal  representativet 
the  husband,  taking  a  prior  partial  interest,  is  not  entitled*  Bailejr  v. 
Wright,  Swanst.  39. 

6.  A  settlement  of  personalty*  *<  to  next  of  kin,  in  equal  degrees,"  passes 
the  property  to  a  surviving  sister,  in  exclusion  of  children  by  a  deceased 
brother.    Anon^  1  Mad.  36. 

7*  On  a  settlement  of  personalty  "  to  the  next  of  kin  of  the  said  A.  P.  of 
her  own  blood  and  family,  as  if  she  had  died  sole  and  unmarried,"  the  next 
of  kin  take  as  under  the  statute  of  distributions.  Cotton  ▼.  Scarancke, 
Ibid.  45.  • 

4.  Construction  —  witlj,  reference  to  the  interests  granted  or  reserved. 

1.  Settlement  after  marriage,  of  stock  which  had  been  the  wife's  property, 
in  trust  for  the  husband  for  life,  then  to  the  wife  for  life,  and  then  to  the  heir 
male  of  the  body  of  husband  and  wife,  in  default  of  such  heir  male,  to  the 
heirs  female,  &c. ;  with  a  clause,  that  if  the  husband  should  settle  lands  of 
equal  value  to  the  like  uses,  the  stock  should  be  re-assigned  to  him.  A  son 
being  afler wards  born,  who  died  in  the  lifetime  of  the  father,  without  issue, 
and  under  age ;  held,  that  the  property  vested  in  the  father  absolutely.  Le 
Rosseau  v.  Rede,  2  Eden,  1. 

2.  On  marriage,  the  husband  executes  a  deed  poll,  whereby  he  purports 
to  settle  all  his  real  and  personal  estate  on  the  wife,  and  the  heirs  of  her 
body,  by  him  begotten,  obliging  her  to  give  each  of  her  children,  by  him 
begotten,  10,000/.  a  piece  at  twenty-one,  and  to  divide  the  residue  equally 
amongst  them  at  her  death.  This  gives  an  estate  for  life  only  to  the  wife, 
with  remainder  in  fee  to  the  children  as  tenants  in  common.  These  marriage 
articles  so  far  tied  up  the  property  of  tlie  settlor,  that  a  real  estate  pur* 
chased  by  him,  in  his  lifetime,  with  part  of  his  personal  estate,  shall  be  con- 
sidered as  personal  estate,  and  be  disposed  of  accordingly.  Lowther  v.  Earl 
of  Westmoreland,  1  Cox,  64. 

3.  Settlement,  upon  marriage,  of  the  wife's  property  only,  upon  certain 
trusts,  for  the  husband,  wife,  and  children ;  in  one  event,  lor  the  husband 
absolutely ;  but  making  no  provision  for  the  event  that  happened :  a  result- 
ing trust  for  the  wife.    Langham  v.  Nenny,  3  Yes.  467.    - 

4.  A  deed  is  construed  more  strictly  than  a  will,  according  to  tlie  legal 
import  of  the  words.  Therefore,  in  a  marriage  settlement,  af^er  life-estates 
to  the  husband  and  wife,  a  remainder  to  the  heir  male  of  her  body  by  him 
to  be  beeotten,  and  to  his  heirs,  and,  for  want  of  such  issue,  to  the  cuugh- 
ters,  and  if  there  should  be  no  issue  of  the  marriage,  to  the  right  heirs  of 
the  husband,  was  held  a  contingent  remainder  in  fee  in  such  person  as  should 
be  heir  male  of  the  wife  at  her  deatli.     Bayley  v,  Morris,  4  Ves.  788. 

5.  To  such  uses  as  the  husband  and  wife  shall  jointly  appoint,  and  in  de- 
fault of  such  appointment,  to  them  for  life ;  and  after  the  decease  of  the 
survivor,  to  the  use  of  all  or  any  of  the  child  or  children  of  them,  in  such 
shares  and  proportions,  and  for  such  estate  or  estates,  term  or  terms,  and 
payable  at  such  time  or  times,  and  in  such  manner  and  form,  as  the  husband 
should  by  deed  or  will  appoint ;  and  in  default  thereof,  to  him  and  his  heirs. 
The  eveht,  upon  which  the  last  limitation  depends,  is  default  of  appointment, 
not  of  children.     Jenkins  v.  Qujnchant,  5  Ves.  596. 

6«  Settlement  by  SLjemesole,  in  contemplation  of  marriage,  of  part  of 
her  fortune  in  trust  to  pay  the  dividends  to  herself  for  her  separate  use  for 
life,  and  after  her  death  for  her  intended  husband ;  and  after  the  death  of 
the  survivor  to  transfer  the  capital  according  to  her  appointment  by  will ; 
and  in  case  she  should  die  without  appointment,  and  he  should  be  then  dead, 
in  trust  for  her  next  of  kin,  their  executors,  &c.  according  to  the  statute  of 
distributions.  An  interest  for  life  only  in. the  widow,  with  a  power  of  dis- 
position by  will.    Anderson  v.  Dawson,  15  Ves.  532. 

7.  D«- 
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7.  Distinction  between  a  limitation  to  the  executors  and  administrators, 
and  to  the  next  of  kin ;  as  between  a  limitation  to  the  right  heirs,  and  to 
heirs  of  a  particidar  description  as  to  real  estate ;  giving  the  ancestor,  having 
a  particdar  estate,  the  whole  property  in  the  former  case ;  not  in  the  latter. 
15  Ves.  536. 

8.  By  articles  previous  to  the  marriage  of  W.  T.  with  R.  F.,  the  father  of 
W.  T.  "  bound  the  fee  of  the  farm  of,  &c.  as  a  dowry  or  marriage  portion  to 
fais  son  W.  T.  along  with  R.  F*,  one  half  of  said  farm  to  be  the  right,  title, 
and  interest  of  the  issue,  whetlier  son  or  daughter,  if  begotten  on  the  body 
of  R.  F.  by  W.  T."  The  issue  take  as  tenants  in  common.  Taggart  v. 
Taggart,  1  Sch.  A  Lef.  84. 

9*  Iirimitation  in  a  marriage  article,  to  A.  for  life,  subject  to  annuities  for 
the  lives  of  B.  and  C,  and  charge  for  a  jointure  for  D.  if  she  should  survive 
A. ;  and  after  the  dei^  of  said  B.  and  C,  A.  and  D.,  then  to  the  use  of  the  issue, 
&c. :  the  limitation  to  the  issue  is  not  to  await  the  deaths  of  A.>  B.,  C,  and 
D.,  but  they  are  to  take  upon  the  death  of  A.,  subject  to  the  charges  for  B., 
C,  and  D.    Bushell  v.  Bushell,  1  Sch.  &  Lef.  90.  95. 

10.  By  articles,  relating  to  leases  pur  attter  vie  and  for  years,  and  to 
moni^y  It  was  agreed  that  said  leases  for  lives  and  for  years  should  be  con- 
veyed to  trustees,  in  trust  (after  successive  life-estates  to  D.  C.  and  I.  C.) 
**  after  the  decease  of  I.  C,  to  the  issue  of  I.  and  A.  C,  in  such  shares  and 
proportions  as  the  said  I.  should  appoint ;  and  for  want  of  such  appointment, 
to  eo  to  such  children  equally,  snare  and  share  alike ;  and  for  default  of 
such  issue,  to  the  heirs,  executors,  and  administrators  of  said  I.  during  said 
leases :  the  money,  or  the  lands  agreed  to  be  purchased  therewith,  to  go  to 
the  issue  of  said  I.  and  A.  in  such  shares  and  proportions"  as  there  directed ; 
and  for  want  of  such  appointment,  to  be  equally  divided  <'  among  such 
children,  share  and  share  idike ;  and  if  no  children  of  said  marriage,  or  all 
should  die  before  twenty-one,"  then  a  power  to  dispose  of  said  money. 
Issue  was  construed  children ;  and  the  issue  of  I.  and  A.  took  the  absolute 
interest  in  the  chattel  property,  and  a  quasi  fee  in  the  freehold  property. 
Campbell  v.  Sandys,  Ibid.  281. 

11.  Construction  of  an  incorrect  and  ambiguous  settlement,  as  vesting 
portions  at  the  age  of  twenty-one,  against  words  importing  a  condition  of 
surviving  the  parents :  an  intention  which,  if  clearly  expressed,  must  pre- 
vail ;  but  is  not  to  be  inferred,  as  not  a  rational  construction  of  an  ambi- 
guous family  settlement.    Howgrave  v«  Cartier,  3  Ves.  &  Beam.  79* 

5.  Construction  —  with  reference  to  property  subject  to  the  trusts  of. 

1 .  Execution  of  a  contract  on  marriage  by  bond,  with  condition  to  settle 
all  the  personal  estate  that  the  husband  should  at  any  time  during  the  co- 
verture be  possessed  of.     Lewis  v.  Madocks.    8  Ves.  150. 

2.  Settlement  in  consideration  of  the  fortune  of  the  wife,  confined  to  her 
fortune  at  the  time ;  unless  expressed  to  comprehend  future  accessions.  No 
claim  can  be  maintained  by  the  husband,  or  in  his  right,  while  the  teirms  are 
not  fulfilled  on  his  part.     Mitford  v.  Mitfbrd,  9  Ves.  87* 

5.  A  bond  executed  on  the  marriage  of  the  obligor,  conditioned  to  settle 
landsy  ^*  if  he  should  become  seised  in  possession,'*  affects  freehold  only. 
Prebble  v.  Boghurst,  Swahst.  319.  321. 

4.  A  settlement  of  ''  all  and  singular  the  two-third  parts  of  all  and  every 
the  whole  of  my  property,  goods,  &c.  belonging  to  me  in  the  empire  of 
Great  Britain  and  the  East  Indies,  lately  wUled  and  devised  unto  me  bv 
Major  John  Missing ;"  held  to  pass  only  two-thirds  of  such  property  as  then 
remained,  and  did  not  extend  to  such  parts  of  the  property  as  had  been 
spent  previous  to  the  settiement.    Cotteen  v.  Missing,  1  Mad.  176.  .^^ 

6.  Construction — with  reference  to  the  amount  of  the  portions  to  be 

raised. 

Vide  3  Ves.  51.  '^ 

3  B  2  7.  Con 
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7.  Construction  —  with  reference  to  interest  upon  contingent  portions. 
Vide  14  Ves,  558. 

8.  Construction  —  with  reference  to  the  time  of  raising  portions. 
Vide  2  Eden^  26. 

9.  Construction  — covenant  to  settle  on  wife  and  issue. 

An  obligation  to  make  a  settlement  on  the  wife  and  issue,  includes  an  dbH« 
gation  to  make  a  settlement  on  the  issue  after  the  death  of  the  wife.  Prebble 
▼•  Boghursty  Swanst.  S19. 

10.  Construction-^ as  barring  wife  of  dower. 

A  provision  by  marriaee  settlement  in  lieu,  bar*  and  satisfaction  of  all 
dower,  or  thirds,  which  Uie  wife  might  otherwise  be  entitled  to  out  of  all 
the  real  and  personal  estate,  held  to  bar  her  interest  in  what  was  not  dis- 
posed of  by  the  will  of  her  husband.    Druce  v.  Denison,  6  Ves.  S85. 

11.  Construction  —  as  operating  to  purchase  the  whole  of  the  wife's 

property. 

1 .  Provisions  by  a  marriage  settlement  not  held  a  purchase  of  all  the  pro- 

Eerty  of  the  wife^  unless  that  purpose  is  expressed,  or  clearly  imported, 
hruce  v.  Denison,  S  Ves.  SH5. 

2.  Settlement  by  husband  to  consideration  of  the  portion  of  fortune, 
which  he  would  have  or  receive  upon  his  marriage,  limited  to  the  portion 
received  upon  the  marriage ;  not  extending  to  make  him  a  purchaser  of  fu- 
ture accessions;  unless  that  intention  is  clear.  The  wife,  therefore,  entitled 
to  an  additional  provision  out  of  a  subsequent  interest,  arising  to  her,  as 
next  of  kin ;  which  eouity  was  administered  upon  her  bill  a^nst  the  as- 
signees under  the  banaruptcy  of  her  husband ;  and  the  admimstrator  cannot 
set  off  a  debt  from  the  husband  to  the  intestate's  estate.  Carr  v.  Taylor, 
10  Ves.  57*. 

12.  Construction — covenant  to  leave  property  to  a  married  child. 

Where  a  father  on  his  daughter's  nmrriage,  covenants  to  leave  her  at  his 
death  an  equal  share  of  his  personalcv  with  his  son,  a  gifl  of  his  property 
in  the  funds  to  his  son,  reserving  the  annual  dividends  for  his  own  life,  is 
not  a  breach  of  the  articles.    Jones  v  Martin,  3  Anst.  8S2. 

IS.  Construction — operation  of  a  freeman's  settlement  upon  his  chiU 

dren's  customary  share. 

Covenants  in  the  marriage  settlement  of  a  freeman  of  the  city  of  London, 
that  the  husband  might  dispose  of  the  wife's  share  by  will,  and  also  that 
her  executors  would  release  and  convey  all  her  interest,  &c.  to  the  husband. 
Held,  not  to  vary  the  general  rule,  that  the  children  should  be  entitled  to 
the  benefit  of  a  composition  with  the  widow.  Knipe  v.  Thornton,  2  Eden, 
118. 

14.  Construction  — as  satisfied  by  a  distributive  share. 

G.  having  by  marriage  articles  covenanted  that  if  he  died  in  the  life  of  his 
wife,  his  executors  should  within  three  months  after  his  decease  pay  to  her 
^000^.,  and  having  by  his  will  given  all  his  property  to  his  executors,  in  trust, 
after  payment  of  his  debts,  at  the  expiration  of  three  years  from  his  decease, 
to  divide  it  "  in  such  ways,  shares,  and  proportions  as  to  them  shall  appear 
right,"  on  his  death,  dunng  the  life  of  his  wife,  the  executors  having  died 
or  renounced,  his  property  is  divisible  according  to  the  statute  of  distribu- 
tion, and  the  widow's  distributive  share  exceeding  8000/.  is  a  performance  of 
the  covenant  in  the  marriage  articles.    Ex  parte  Groldsmid,'  Swanst.  211. 

15.  Construction  —  miscellaneous. 

1.  Settlement  on  marriagei  of  stock  belonging  to  the  wife,  in  trust,  afler 

the 
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the  death  of  the  wife,  if  the  husband  survived,  for  him<for  life ;  if  no  issue, 
the  whole  to  revest  in  the.  wife,  with  power  of  appointment ;  if  none,  to  hes 
next  of  kin :  tlie  wife  eloped  and  lived  in  adultery :.  on. the  bill  of  the  bus* 
band  to  have  the  dividends  paid  to  him  during  their  jpint  lives,  evidence  of 
such  intent,  or  that  they  should  be  to  the  separate  use  of  the  wife,  refused ; 
but  held  to  belong  to  the  husband  for  the  mutual  support  of  both  i  decreed, 
that  the  costs  and  also  the  expences  of  the  husband  m  a  groundless  suit,  in* 
stituted  against  him  by  the  wife  in  the  ecclesiastical  court,  should  be  paid 
out  of  the  accumulation,  and  the  only  surviving  trustee  appearing,  not  to  be 
indifferent,  that  the  future  dividends  should  be  paid  into  court*.  Ball  v«. 
Montgomery,  2  Yes.  191. 

2.  Estates  are  settled  on  a  marriage  in  strict  settlement,  provided  that  if 
the  wife  should,  when  requested  by  lier  husband,  refuse  to  settle  her  estates 
in  a  particular  manner,  the  settlement  of  the  other  estate  should  be  void*. 
The  husband  and  wife  join  in  a  different  settlement  of  her  estate,  proceed- 
ing, however,,  on  the  foot,  of  the  former  covenant,  as  if  it  had  been  per^ 
formed :  this  is  no  evidence  of  the  settlement.    Mathews  v.  Jones,  2  Anst* 

16.  Of  reformiiig  a  settlements 

1.  If  any  thing  in  the  recital,  by  which  to  correct,  it  may  be  doqe«> 
1  Ves.  59. 

2.  SMtlement  reformed  according  to  intention  declared  in  recital.  1  Yes- 
171. 

3.  Articles  before  marriage  to  settle  were  so  expressed;  that  the  husband 
would  have  had  an  estate  tail ;  a  settlement  copying  the  very  words  of  the 
articles  was  reformed.    5  Yes.  275. 

4.  Settlement  reformed  in  favour  of  the  younger  children*  against  the  heir 
of  the  mother,  claiming  the  reversion,  by  a  letter  fVom  her  on  the  marnage 
of  her  daughter,  stating  the  intention.    Barstow  v.  Kilvington>  5  Yes^  593. 

5.  Settlement  after  marriage  reformed  in  favour  of  the  issue  against  the 
devisee  of  the  husband,  claiming  under  the  reversion,  by  his  letter  of  in* 
structions  for  drawing  the  settlement :  but  this  equity  did  not  prevail  against 
creditors.    Jenkins  v,  Quinchant,  5  Yes.  596.  n. 

6.  Where  a  marriage  settlement  of  a  trader  does  not  provide  for  a  bond, 
given  by  the  husband  to  the  trustees  for  the  wife's  fortune,  being  proveable 
ib  the  event  of  his  bankruptcy,  it  will  be  amended  accordindy ;  wh^n  it  is 
the  intention  of  the  parties  so  to  do.    Ex  parte  Yemer,  1  Ball  &  Beatty,^ 

2ea 

7.  Marriage  settlement  not  altered  in  favour  of  the  intention ;  the  recital 
being  too  general,  and  nothing  dehors  the  words  to  do  it  by.  Doran  v.  Ross>. 
1  Yes.  57. 

17.  Of  avoiding  a  settlement  on  the  ground  of  fraud.. 
Yide  Dick.  504. 
18.  Of  avoiding  a  settlement  by  a  default  in  paying  the  consideration*- 
Yide  2  8.  &  L.  602. 

19.  Of  an  in&nt's  right  to  waive  a  settlement.. 
Yide  2  Eden,  59. 

20.  Of  proper^  liable  to  the  trusts  of  the  settlement. 
1.  Covenant  in  marriage  settlement,  that  the  sctUer  would  surrwider  cer- 
tain  copyholds  which  were  intermixed  with  hU  freeholds,  to  be  setuefl  upoia. 
the  issue  df  the  marriage,  with  limitations  to  coUatfral  branches  ^*J^  «^- 
mily ;  his  eldest  son,  upon  his  marriage,  covenants  to  ^^].^^V^Jy 
of  the  freehold,  (which  was  done,)  and  to  aetUe  the  ^^l^^^l^^Z^^ 


was  admitted  in  fee,)  upon  abiU  brought  by  a  nephew  ot  ^"^^^t^^^^ 
faUure  of  issue  of  that  Wriage  for  a  apec&c  performance  of  the  coirenaa^ 
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to  surrender  in  farour  of  collaterals :  held,  that  though  the  consideration  of 
marriage  extended  to  collaterals,  yet,  that  the  son,  by  the  covenants  on  his 
marriage,  and  by  his  admission  in  fee,  had  taken  the  copyholda^ischarged  of 
the  specific  limitations.     Hale  v.  Lamb,  2  Eden,  292. 

2.  By  marriage  artides  30,000/.  was  to  be  raised  to  pay  the  debts  of  the 
lady's  father,  she  having  before  joined  him  in  raising  24,000/.  (of  which  the 
parties  to  the  settlement  had  no  notice;)  this  sum  shall  be  part  of  the 30,000/. 
Kiielboume  v.  Inchiquin,  1  B.  C.  C.  338. 

3*  Money  was  by  settlement  to  be  laid  out  in  land,  to  be  settled  to  the 
use  of  husband  for  life,  remainder  to  raise  portions  for  younger  children : 
the  money  was  ailer wards  vested  by  order  of  the  husband  in  South-sea  an- 
nuities ;  afterwards  by  will,  he  devised  generally  all  ills  manors,  Ac  to  cer- 
tain uses :  the  money  in  the  funds  must  be  laid  out  in  land.  Hickman  v. 
Bacon,  3  B.C.  C.  333. 

4.  By  a  marriage  settlement  I.  G.  had  a  power  of  appointing  portions 
for  daughters  to  the  amount  of  16,000/.,  under  a  term  of  years  created  for 
raising  the  same :  he  appointed  13,000/.  part  thereof  among  four  of  his 
daughters,  on  their  respective  marriages,  and  took  assignments  trom  them  of 
their  interests  in  the  said  term.  On  we  marriage  of  the  eldest  son,  I.  G.  and 
the  eldest  son  covenant  that  the  settled  estate  is  free  from  all  incumbrances. 
After  this  I.G.  makes  his  will,  and  appoints  the  remaining  3000/.  to  his  only 
unmarried  daiwhter.  Notwithstanding  the  clear  intention  of  L  G.  to  keep 
the  term  alive  for  his  benefit,  yet  his  covenant  in  the  son's  marriage  settle- 
ment will  bar  his  claim  of  any  benefit  from  it  as  against  the  parties  interested 
under  that  settlement.    Gower  v.  Gower,  1  Cox,  53, 54. 

5.  On  marriage,  the  husband  covenants  to  pay  to  trustees  the  sum  of  2000/. 
at  least,  to  be  by  them  laid  out  in  land  in  the  county  of  D.,  and  settled  to 
the  uses  of  the  marriage :  the  husband  never  pays  the  money  to  the  trustees, 
but  soon  after  the  marriage  purchases  land  m  the  county  of  D.,  and  takes 
(he  conveyance  to  himself  m  iee,  and  then  dies  intestate,  without  any  settle- 
ment. These  lands  will  be  considered  as  purchased  by  the  husband  in  pur- 
suance of  his  covenant,  and  be  liable  to  the  trusts  of  the^settleuient.  Sowden 
V.  Sowden,  Cox,  166. 

6.  Articles  before  marriage  for  settling  real  estates  of  the  husband,  and  also 
all  and  singular  his  personal  estate  of  what  nature  or  kind  soever :  a  proper 
execution  would  be  by  a  covenant,  that  real  estate,  that  should  be  pur- 
chased with  the  personal,  should,  with  respect  to  the  objects  of  the  settle^ 
ment,  be  considesed  personal:  the  settlement  therefore  made  after  mar- 
riage, containing  no  such  covenant,  and  being  in  other  respects  a  defective 
execution,  real  estates  purchased  by  the  husbcmd,  according  to  the  evidence, 
in  order  to  defeat  the  right  of  his  wife,  were  decreed  to  be  conveyed  by  his 
devisee  according  to  the  articles.  A  gifl  by  him  in  his  life,  in  consideration 
of  service  was  not  disputed ;  but  under  the  particular  circumstances  attending 
the  marriage,  and  in  the  case  of  an  infant,  the  court  appeared  to  question  its 
validity.     Randall  v.  Willis,  5  Vcs.  262. 

7.  Portions,  to  be  raised  by  a  trust  term  in  a  marriage  settlement ;  the  real 
estate  held  the  primary  fund<  and  a  covenant  by  the  settler  to  pay  them,  aux- 
iliary only.     Lechmere  v.  Carleton,  15  Ves.  193. 

8.  Effect  of  a  contrac  t  on  marriage  by  bond  to  devise,  convey,  or  assure 
all  such  goods,  personal  estate,  and  effects  that  the  husband  should  at  any 
time  during  the  joint  lives  of  him  and  his  wife  be  possessed  of,  to  the  use  of 
them  and  the  survivor ;  attaching  on  capital,  not  on  income,  unless  Imd  up 
as  capital,  admitting  therefore  expenditure  and  debta,  in  a  fair  application  of 
income,  not  liable  to  a  minute  account.  On  that  principle,  an  estate  pur- 
chased by  the  husband  with  money  partly  his  own,  partly  borrowed  on  his 
personal  security,  and  some  part  affecting  him,  was,  after  his  death,  held  to 
belong,  not  to  the  trust,  but  to  the  heir,  charged  for  the  benefit  of  the 
trust  with  the  money,  that  was  his  own,  the  debts  paid  ou  account  of  that 

purchase, 
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parchase,  and  expenditure  in  repairs^  improvements,  &c.    Lewis  v.  Madocks^ 
17  Ves.  jun.  48. 

9.  Money  charged  on  land,  by  articles  on  marriage  to  be  laid  out  on  govern- 
ment secunty  or  freehold  estate  in  a  particular  situation,  with  consent  of  the 
wife,  to  be  settled  upon  trust  for  her  separate  use  for  life ;  and  after  her  death, 
to  be  conveyed  or  assigned  to  her  husband,  his  heirs,  or  executors ;  if  she 
survive,  for  the  issue,  if  more  than  one,  subject  to  her  appointment  by  deed  or  . 
will,  equally,  at  twenty-one,  their  heirs,  if  land;  their  executors,  if  money :  if 
issue,  subject  to  her  appointment,  and  in  default  to  his,  or  her,  next  of  kin^ 
their  heirs,  or  exe([>utor8.  Afler  the  husband's  death,  having  disposed  of  his 
personal  estate  by  will,  this  property  held  personal ;  to  the  interest  of  which 
his  widow  was  entitled  for  life,  with  power  of  appointment  by  implication  in 
the  event  of  an  only  child  dead  under  age  and  intestate,  and  liberty  to  apply. 
Van  V.  Bamett,  19  Ves.  102. 

10.  Voluntary  settlement  of  personal  property,  in  trust  for  such  one  or 
more  of  his  children  as  the- settlor  shall  appoint.  Appointment  to  one  child 
csxclusively  upon  a  secret  understanding  that  thatx;hild  shall  re-assign  apftrt 
of  the  fund  to  or  in  favour  of  a  stranger :  this  appointment  is  a  fraud  upon 
the  settlement,  and  void  not  only  to  the  extent  of  the  sum  assigned  back, 
but  in  toto.  Billy  by  purchaser  for  valuable  consideration,  without  notice 
under  this  appointment,  dismissed  as  against  the  person  entitled  under  the 
settlement  m  defaullt  of  appointment,  such  person  having  also  the  legal 
estate  in  the  fund,  which  was  the  subject  of  the  appointment.  Daubeny  v« 
Cockbum,  1  Mer.  626. 

11.  Payment  of  a  valuable  consideration  of  a  person  not  having  the  legal 
estate,  and  not  being  an  object  of  the  power,  cannot  set  up  an  invalid  ap- 
pointment in  favour  of  such  purchaser.  Daubeny  v.  Cockburn,  1  Mer.  638. 
Secus  where  the  power  is  unlimited  as  to  its  objects,  and  the  appointment 
is  only  impeachable  on  the  ground  of  its  being  voluntary.  Daubeny  v. 
Cockburn,  1  Mer.  638. 

12.  By  deed  poll  on  the  marriage  of  I.  S.  H.,  lady  S.  (his  mother)  cove* 
nants  that  9,500/.  then  due  to  her  on  mortgage,  shall  become  his  absolute 
property  at  her  decease.  The  mortgage  being  paid  off,  the  produce  is  laid 
out  in  exchequer  bills,  which  are  sold  by  1.  S.  H.,  under  a  power  of  attorney 
from  lady  S.,  and  the  produce  of.  those  exchequer  bills  laid  out  by  him, 
under  the  same  authority  in  the  purchase  of  stock  in  the  name  of  lady  S. 
Lady  S.  subsequently  makes  an  assignment  of  14,348/*  three  per  cents. 
standing  in  her  name,  to  the  plaintiff,  a  banker  at  Vienna,  without  notice  of 
the  deed  poll,  as  a  security  for  advances.  Upon  proof  Uiat  the  produce  of 
the  exchequer  bills  constituted  a  part  of  the  stock  so  assigned,  held,  that  the 
plaintiiF  was  not  entitled  to  the  benefit  of  that  security,  as  against  the  per- 
sonal representatives  of  I.  S.  H.,  or  those  claiming  after  him,  under  the  set- 
tlement, to  the  extent  of  the  stock  proved  to  have  been  purchased  with  the 
the  produce  of  the  exchequer  bills.    Liebman  v.  Harcourt,  2  Mer.  521, 

13.  I.  P.,  on  his  marriage  with  M.  T.,  executed  a  bond  in  the  penalty  of 
2000/.  with  condition  to  be  void  if,  in  the  event  of  M.  T.  surviving  I.  P.,  his 
executors,  &c.  should  within  three  months  afler  his  decease,  pay  to  trustees 
1000/.  in  trust  for  M.  T. ;  and  if,  in  the  event  of  I.  P.  surviving  M.  T.,  and 
there  being  any  child  or  children  of  the  marriage  living  at  the  decease  of  I.  P.> 
his  executors,  &c.  should,  within  three  months  afler  his  decelase,  pay  to 
trustees  1000/.  in  trust  for  such  child  or  children;  '*  and  farther,  if  I.  P. 
should,  at  any  time  during  his  natural  life,  become  seised  of  any  messuages, 
j^c.  in  possession,  and  should  settle  the  same  upon  M.  T.  and  the  issue  of 
the  saia  intended  marriage,  by  suph  good  conveyances  in  the  law  as  counsel 
should  advise^  in  such  parts  and  proportionsi  and  to  such  u§e  and  usejs  as 
should  be  thought  requisite,  the  better  to  make  a  provision  for  M.  T.  in 
case  she  should  happen  to  survive  I.  P.  :*'  afler  the  death  of  M.  T.,  I.  P. 
having  mariied  again,  and  then,  and  not  before,  become  seised  of  real  estates, 
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and  having  at  his  death  left  issue  hj  both  nuurriagcsi  «U  the  rtei  estates  of 
which  he  Decame  seised  during  his  hfe«  were  subject  to  the  obiigatiaB»  and 
settled  on  the  issue  of  the  first  marriage  as  tenants  in  common  in  fee*  Ptebbie 
v.Bogburst,  Swanst*S09. 

IV»  2>f  agi*eeiiieiit0  for  0tttitwiM0^ 

Letter  previous  to  marriage* 

Settlement  decreed  according  to  a  letter  previous  to  the  marriage,  thoogb 
no  express  assent :  the  marriage  having  taken  place  immediately,  a  distinct 
positive  dissent  would  be  necessary  to  prevent  the  effect  of  the  letter ;  and 
that  could  be  evidenced  only  by  an  actual  settlement  before  marriage* 
Luders  v.  Anstey»  4  Ves.  501. 

V.  j^f  carrping  mnmage  amcleji  tttto  tftmtimu 

I.  In  strict  settlement. 

1.  Settlement  to  husband  for  life,  remainder  to  wife  for  life,  remainder  to 
the  heirs  of  their  bodies,  is  a  strict  settlement ;  not  so  if  the  power  of  bar" 
ring  the  entail  be  given  to  both.    Highway  v.  Banner,  1  B.  C*  C.  584. 

2.  The  rule,  that  a  limitation  to  the  heirs  of  the  body  in  articles  shsUl  be 
carried  into  execution  by  a  strict  settlement,  does  not  prevail,  where  the 
concurrence  of  both  parents  would  be  necessary  to  bar  toe  entaiL  7  Ves* 
89a 

3.  Where  articles  were  entered  into  previous  to  marriage,  for  settling  by 
the  wife's  father  lands  to  the  use  of  the  husband  and  wife  for  their  lives,  and 
the  life  of  the  survivor,  and  after  the  death  of  the  surrivor,  to  the  use  ctf  the 
heirs  of  the  body  of  the  husband  or  the  wife,  remainder  over ;  and  a  set- 
tlement was  made  after  the  marriage,  reciting  the  articles,  and  said  to  be 
made  in  pursuance  of  the  marriage*  Upon  a  bill  brought  by  a  son  of  the 
marriage,  the  court  refused  to  decree  the  articles  to  be  carried  into  execu- 
tion by  a  strict  settlement  against  a  purchaser  for  value,  with  notice  of  them ; 
on  the  ground  of  the  articles  not  being  produced,  by  which  alone  the  court 
could  alter  the  settlement.    Cordwell  v.  Mackrill,  2  Eden,  344* ;  Amb*  515* 

2.  With  reference  to  the  nature  of  the  interest  or  estate* 

1.  Covenant  in  a  marriage  settlement  to  settle  leasehold  estates  in  trust 
for  such  persons,  fOid  such  and  the  like  estates,  ends,  intents,  and  purposes, 
as  far  as  the  law  would  allow,  as  declared  concerning  real  estates  limited  to 
the  first  and  other  sons  in  tail  male,  with  several  remainders :  the  court,  in 
executing  the  covenant,  declared,  that  no  person  should  be  entitled  to  the 
absolute  property,  unless  he  should  attain  twenty-one,  or  die  under  that  age 
leaving  issue  male.    Duke  of  Newcastle  v.  the  Countess  of  Lincohi,  S  Ves. 

387. 

2.  Marriage  articles  limiting ''  an  estate  to  A.  for  life,  remainder  to  her  hus- 
band for  life,  remainder  to  the  heirs  of  the  body  of  A.  by  her  husband  to  be  be- 
gotten ;  with  like  limitations  of  another  moiety  to  B.,  the  sister  of  A.,"  with  a 
power  to  the  husband  of  A.  to  dis[)08e  of  the  preuMses  amongst  the  issue  of 
the  marriage,  carried  into  execution.  By  limiting  estates  in  strict  settle- 
ment to  A.  and  B.,  with  cross  remainders  amongst  their  issue ;,  with  power 
to  the 'husband  of  A.  to  appoint  both  estates  amongst  the  children  of  A. 
Dillon  V.  Dillon,  I  Ball  &  Beatty,  77. 

3.  With  reference  to  value. 

Where  lands  of  a  specified  annual  value  are  settled  in  jointure  pursuant  to 
a  power,  the  value  is  to  be  estimated  at  the  death  of  the  husbimd.  Lady 
Londonderry  v.  Wayne,  2  Ed^n,  170. 

4.  By  supplying  the  loss,  destruction,  or  spoliation  of. 

1.  Spoliation  of  marriage  articles  made  good.    Bates  v.  Heard,  Dick.  4. 

2.  Bond 
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%  Bond  for  perfommnce  of  a  promise  to  make  a  settlement  having  been 
cancelled  by  tne  obligor,  he  was  ordered  to  settle  lands  agreeably  to  the 
bond*    Arnold  v.  Barrington,  Dick.  8. 

5.  How  far  governed  by  the  nature  of  the  relief  sought. 

Plaintifis  file  a  bill  to  compel  the  execution  of  a  settlement  which  was  pre^ 
paredi  but  never  executed,  by  reason  of  the  death  of  one  of  the  parties.  On 
the  hearing,  it  appeared  that  the  settlement  so  prepared,  differed  materially 
from  the  articles  on  which  it  was  founded,  to  the  prejudice  of  the  plaintim. 
The  court  will  direct  a  settlement  according  to  the  articles,  notwithstanding 
the  plaintift  do  not  pray  relief  so  benefidal  to  themselves.  Ex  parte  Du«^ 
rant,  1  Cox,  58. 

6.  By  abatement  of  portions  on  fitilure  of  mother's  estate. 

Articles  of  marriage  to  settle  estates  of  husband  and  wife  o£  equal 
value  in  strict  settlement,  and  providing  portions ;  the  wife's  estate  being 
withdrawn  by  decree  on  the  ground  of  infancy,  the  youneer  chilihren  were 
confined,  as  against  the  eldest,  to  half  the  portion ;  the  articles  proriding  in 
the  event  of  no  issue  male,  in  which  case  Uie  estates  were  to  separate,  thai 
each  should  bear  a  moiety ;  thoup^h  they  also  contemplated  the  case  of  the 
wife's  refusal  to  be  bouna ;  providing  against  it  by  the  forfeiture  of  her  in* 
terest.    Clough  v.  Clough,  5  Ves.  710. 

?•  By  reforming  a  settlement,  contrary  to  the  artides. 

Settlement  set  aside,  as  being  contrary  to  articles,  and  a  new  settlement- 
to  be  executed  agreeably  to  the  articles.    Neal.  v.  Cust,  I>ick.'51S. 

8.  Notwithstanding  adultery. 
Vide  13  Ves.  443.;  1  B.  &  B.  204. 

9.  Where  the  wife  dies  pending  an  order  finr  a  settlement  on  herself 

and  issue. 

Where  there  is  an  order  for  a  husband  to  lay  proposals  for  a  settlement 
on  his  wife,  and  the  issue  of  the  marriage ;  and  the  wife  dies  leavuiff  issue, 
the  court  will  keep  the  husband  to  the  order.    Rowe  v.  Jackson,  Dick.  604. 

10»  Miscellaneous. 

1.  Widow  entitled  to  an  annuity,  charged  on  freehold  and  leasehold 
estates,  by  the  marriage  setUement ;  the  husband  covenanted  to  convey  the 
same  of  value  to  answer  it ;  the  husband  dying  and  the  rents  not  beins;  suf- 
ficient, the  deficiency  ordered  to  be  made  good.  Matthews  v.  Matthews, 
Dick.  470. 

2.  Covenant  by  husband  in  consideration  of  /•  (the  purchase  money 
of  an  estate  of  the  wife,)  within  two  years  to  convey  lands  in  the  county  of 
N.  of  the  value  of  such  purchase  money,  by  way  of  setUement.  The  nus* 
band  having  died  without  performing  the  covenant,  performance  of  the  same 
decreed  against  his  representatives,  by  laying  out  in  the  purchase  of  land  so 
to  be  settied,  a  sum  equal  to  the  present  vaJue  of  estates  in  N.,  which  (at 
the  time  when  the  covenant  ought  to  have  been  performed)  would  have  been 
worth  the  amount  of  the  purchase  money,  witn  interest  at  four  per  cent* 
from  the  denth  of  the  covenantor.  Lady  Suffield  v.  Lord  Suffield,  3  Mer. 
699. 

VI.  jDf  iioitititarp  attb  ftavUnOmt  smltmmt04 

1.  Of  marriage  being  a  sufficient  consideration. 

The  consideration  of  marriage  will  support  a  setdement  even  of  moveable 
effects ;  and  neither  the  joint  possession  of  furniture  nor  the  want  of  an  in- 
ventory, nor  the  fiust  tiiat  the  settior  was  indebted  at  the  time,  and  that  his 
wife  knew  it,  will  affect  the  settiement.    17  Ves.  jun.  271* 

2.  To 
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2.  To  what  and  to  whom  the  consideration  of  marriage  extends. 

1.  The  consideration  of  marriage  runs  through  the  whole  scttlemeat ;  and 
especially  supports  every  provision  with  regard  to  the  husband  and  wife. 
She  is  interested  in  the  provision  for  her  husband,  enabling  him  to  provide 
for  her  and  the  children ;  and  it  is  not  affected  by  subsequent  events,  as  the 
death  of  the  wife  without  children.     Nairn  v.  Prowse,  6  Ves.  752* 

2-  Consideration  of  marriage  considered  as  extending  to  persons  not  di- 
rectly within  it;  viz.  to  brothers,  uncles,  and  other  relations,  upon  the  mar- 
riage of  a  son ;  as  within  the  contract  between  him  and  his  ihther.  18  Ves. 
jun.  92. 

3.  A  grant  of  an  annuity  to  A.  on  her  marriage,  by  a  stranger,  who  bad 
promised  to  provide  for  her,  declared  to  be  valid ;  it  being  granted  in  con- 
sideration of  marriage  ;  and  A.  was  not  held  to  be  a  volunteer.  Power  v. 
Bailey,  1  Ball  8c  Beatty,  49. 

3.  Moveable  effects. 
Vide  n  Ves*  271. 

•    4.  A  settlement  falsely  reciting  that  the  property  was  the  wife's. 

Settlement  sustained  by  the  consideration  of  marriage  against  creditors » 
notwithstanding  false  recitals,  that  the  property  was  the  wife's ;  protecting 
also  voluntary  expenditure  by  the  husband  after  the  marriage  in  improvement 
by  building  and  enfranchising  copyholds,  but  not  jewek  and  furniture,  pur- 
chased by  him  after  the  marriage,  and  given  to  her.  Campion  v.  Cotton, 
17  Ves.  jun.  263. 

5.  Jewels  purchased  after  marriage,  and  given  to  wife. 
Ibid. 

6.  A  settlement  reciting,  and  in  pursuance  of,  a  parol  agreement  before 

marriage. 

Settlement  after  marriage  of  the  wife's  property,  reciting,  and  in  pursuance 
of,  a  pdrol  agreement  before,  in  trust  as  to  part  of  the  produce  to  the  separate 
use  of  the  wire ;  as  to  the  rest,  for  husband  for  life ;  then  for  wifie  for  life ;  then 
among  the  children  according  to  the  appointment  of  the  survivor,  good  against 
creditors  of  the  husband.  Their  bill  to  set  it  aside  was  dismissed  with  costs, 
and  defendants  were  held  entitled  to  that  judgment  even  against  a  plaintiff, 
who  was  made  so  without  authority :  but  his  whole  expence,  and  also  the 
whole  expence  above  the  costs  taxed  of  all  the  defendants  except  the  hus- 
band, were  decreed  to  be  paid  by  the  solicitor  for  plaintiffs;  the  transaction 
being  considered  as  a  combination  between  the  husband,  the  creditors  who 
authorised  the  bill,  and  the  solicitor,  to  defraud  the  children.  Dundas  v. 
Dutens,  1  Ves.  196. 

7.  Grant  by  a  stranger  who  had  promised  to  provide  for  the  party. 

Vide  1  B.  &  B.  49. 

VII.  £)f  0mletnent0  bp  pertiotig  togo  afrertDatti0  Utamt 

1.  Lunitation  of  husband's  property  till  his  bankruptcy. 

1.  A  trader  cannot  on  marriage  secure  a  provision  out  of  his  own  property 
for  his  wife  in  the  event  of  bankruptcy,  in  prejudice  of  his  creditors.  1  Ball 
&  Beatty,  255. 

2.  Marriage  settlement  of  a  trader,  securing  a  provision  in  the  event  of 
his  bankruptcy  for  his  wife,  is  good  to  the  extent  of  her  property.  1  Ball  & 
Beatty,  256. 

3.  Where  by  the  marriage  settlement  of  a  trader,  his  bond  and  the  rents 
of  his  house  were  given  to  trustees  for  his  wife  and  childrcUi  in  the  event 

of 
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of  his  bankruptcy  or  death,  it  was  declared  to  be  void  upon  the  former 
event.  The  proof  of  the  bond  was  directed  to  stand,  the  dividends  to  be 
invested  in  government  securities.  The  interest  to  go  to  the  assignees  dur- 
ing the  life  of  the  bankrupt,  then  to  the  wife  and  children*  Ex  parte  Oxley, 
1  Ball  &  Beatty,  257. 

2.  Limitation  of  wife's  property  till  husband's  bankruptcy. 

!•  Limitation  of  a  wife's  property  until  the  bankruptcy  o£her  husband,  or 
a  lease  determinable  on  ^he  bankruptcy  of  the  lessee,  good.  Higinbotham 
v.  Holme,  19  Ves.  92. 

2.  Settlement  on  marriage  of  the  wife's  fortune  in  case  of  bankruptcy  of 
the  husband,  though  in  the  form  of  a  bond  by  him ;  but  as  his  bond  aroct- 
kig  his  property,  it  is  void  as  against  the  creditors.  Ex  parte  Hodgson, 
19  Ves.  «6. 

3.  A  trader  by  settlement  on  marriage,  in  consideration  of  l(XXtf.,  the 
wife's  fortune,  conveyed  his  house  to  trustees,  to  his  own  use  til)  death  or 
bankruptcy ;  then,  in  either  event,  if  the  wife  be  alive,  to  raise  1000/.  for  her 
separate  use.  This  is  a  fair  and  valid  settlement,^n  the  nature  of  a  mort- 
gage to  secure  the  wife's  fortune.    Higginson  v.  Kelly,  1  Ball  &  Beatty,  252. 

4.  On  the  bankruptcy  of  the  husband,  the  trustees  will  not  be  restrained 
by  injunction  on  the  application  of  the  assignees,  from  proceeding  to  re* 
cover  the  possession.    Ball  8c  Beatty,  252. 

3.  Limitation  of  third  person's  property  till  husband's  bankruptcy. 

A  bond  from  the  father  of  the  wife  of  a  trader  to  trustees  upon  her  mar- 
riage, for  her  separate  use,  in  case  of  the  bankruptcy  of  her  husband,  was 
declared  valid.    Ex  parte  Oxley,  1  Ball  &  Beatty,  257. 

4.  Children's  right  to  their  mother's  settlement  on  their  father's 

bankruptcy. 

Vide  1  B.  ft  B.  257. 

VIIL  j^f  fitMmxnt$  in  txxun&tmvt  of  martoal  m!bt»f 

"Bfjfeme  Kie^  in  her  own  fiivour*  without  notice. 

A  woman,  pending  a  treaty  of  marriage  with  A.,  settled  all  her  property 
to  her  separate  use  with  his  approbation :  a  few  days  after  B.,  by  a  stratagem, 
induced  iter  to  marry  him  die  day  afler  she  first  thought  of  it :  B.  had  no 
notice  of  the  settlement :  the  settlement  was  established ;  and  a  deed  of  re- 
vocation obtained  by  duress  set  aside.  Countess  of  Strathmore  v.  Bowes, 
1  Ves.  22. 

IX.  iS>i  tj^  isettlemem  togtcj^.  a  tot&  10  entttleti  to  out  of  j^ 

1.  General  rule. 

No  means  of  enforcing  a  settlement  on  marriage  of  an  adult,  unless  the 
hnsband  seeks  to  obtain  her  property  in  court :  but  if  the  marriage  is  con- 
tempt, the  court  vindicating  its  jurisdiction  by  imprisonment,  compels  a  set- 
tlement.   1  Ves.  &  Beam.  800. 

2.  Common  practice. 

The  equitable  right  of  a  married  woman  stands  upon  the  peculiar  doctrine 
•f  the  court.  Whei^  money  is  carried  over  to  her  account,  the  habit  of  the 
court  is  without  any  previous  application  by  her  to  direct  an  inquiry, 
whether  any  settlement  has  been  made ;  and  the  constant  habit  has  been  to 
direct  a  settlement,  not  upon  her  only,  but  upon  the  children  also :  her 
option  to  waive  a  settlement  not  enabling  her  to  have  it  confined  to  herself, 
excluding  her  children.    13  Ves.  6. 

3.  Effect 
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S.  Effect  of  an  order  for  a  proposal. 

NotwithBtanding  an  order  for  a  proposal  for  a  settlement,  under  the  equity 
of  a  married  woman,  by  the  death  of  either,  while  resting  in  proposal,  the 
right  by  survivorship  as  between  the  husband  and  wife,  is  not  affected. 
10  Ves.  91. 

4.  Notwithstanding  the  death  of  the  other  party  after  the  order. 

If  a  settlement  of  the  wife's  equitable  interest  had  been  approved  and 
ordered  by  the  court,  it  is  binding,  notwithstanding  the  death  6f  either  party, 
before  it  is  carried  into  effect.    4  Ves.  19. 

5.  Of  her  r^ht  to  waive  it 

1.  Feme  covert  may  waive  her  equity  for  a  settlement  out  of  her  own 
property,  even  after  the  order,  at  any  time  before  its  completioD. 
10  Ves.  88. 

2.  As  to  the  right  of  a  married  woman,  after  a  proposal  by  her  husband 
for  a  settlement  of  her  property,  to  waive  it,  so  as  to  bmd  the  interest  of  the 
children,  quare*    IS  ves.  5. 

6.  When  a  ward  of  court 
Vide  5  Ves.  15. 

7.  Whether  the  right  extends  to  children. 

The  equity  of  compelling  the  husband  to  make  a  settlement  out  of  tlie 
wife's  estate,  does  not  survive  to  the  children,  but  is'  personal  to  her. 
Scriven  v.  Tapley,  2  Eden,  837.;  Amb.  509. 

8.  And  their  right,  how  &r  dependant  upon  their  mother. 

1.  Whether  children  have  a  substantive,  independent,  right,  to  claims 
settlement  out  of  the  propertv  of  their  mother,  after  her  death,  if  not  directed 
duringher  lifei  guare.    IS  Ves.  7.* 

2.  The  child  of  a  feme  covert,  a  legatee,  has  no  equity  to  insist  on  a  set- 
tlement after  the  death  of  the  mother,  unless  there  is  a  contract  or  a  decree  for 
a  settlement  in  the  lifetime  of  the  mother.    Lloyd  v.  Wuliams,  1  Mad.  450. 

9.  And  whedier  destroyed  by  their  mother^s  death  before  the  report 

1.  Ri^t  of  children  to  a  provision  out  of  the  propertv  of  their  mothery 
under  a  decree,  directing  a  settlement  by  the  husband  on  her  and  her  chDd- 
ren ;  notwithstanding  her  death  before  the  report  Demurrer  to  the  bill  of 
the  children  was  overruled.    Murray  v.  Lord  Elibank,  10  Ves.  84. 

2.  Right  of  children  to  a  provision  out  of  the  property  of  their  mother, 
under  a  decree,  directing  a  settlement  on  her  and  her  children ;  notwith- 
standing her  death  before  the  report :  no  act  bein^  done  by  her  to  waive  the 
equity.    Murray  v.  Lord  ElibanJc,  13  Ves.  1.    Vide  ante^  pi.  107. 

3.  After  a  decree  for  a  settlement  upon  a  married  woman  and  her  chDdren 
out  of  her  share,  as  one  of  the  next  of  kin  of  an  intestate,  the  mother  djing 
before  any  report,  the  children  under  a  bill,  filed  by  them,  having  obtained 
a  decree  for  a  settlement,  were  also  held  entitled,  though  not  m  point  of 
form,  to  the  benefit  of  the  original  decree  upon  the  bill  of  their  mother,  to 
the  same  directions,  by  way  of  origmal  decree  under  their  bill,  for  taking 
the  necessary  accounts,  &c.  to  ascertain  and  secure  the  fund.  Mumy 
V.  Lord  Elibank,  14  Ves.  196. 

X.  a>t  tonttam  in  tonttol  of  marmge  mthmmtn^. 

Between  children  and  their  parents,  having  power  to  distribute  the 

property  amongst  them. 

1.  Vide  in  tit.  Contract,  8ubJ!ne» 

2.  An  estate  limited  under  marriage  settlement  to  A.  for  life,  with  remainder 
to  her  children  by  her  deceased  husband,  in  such  manner  ,as  she  should 
appoint;  remainder  in  default  of  appointment,  to  all  the  children  as  tenants 

in 
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iQ  cemmoii;  tsn  agreement  b^  the  children,  that  on  her  joining  in  suffering  a 
recovery »  the  first  use  to  which  the  recovery  should  enure»  should  be  to  A. 
for  life,  without  inmeachment  of  Waste,  is,  it  seems,  valid  in  eouity ;  and  the 
court  therefore  refused  to  continue  an  injunction  to  restrain  her  from  cut- 
ting timber,  unless  security  was  given  to  her  for  the  value  of  all  which  she 
might  cut  during  her  life.    Davis  v.  Uphill,  Swanst.  129. 


MORTGAGE. 
L  i^attnt  of  tnoitgaBar. 

1.  Mortgage  and  pledge  distinguished. 

2,  Criterion  for  deciding  whether  a  transaction  is,  or  is  not,  a 

mortgage. 

8.  Conveyance,  whether  absolute  or  by  way  of  mortgage. 

4.  Convq^ance^  whether  a  conditional  purchase,  or  a  mortgage. 

5.  Conveyance,  whether  a  trust  for  the  grantor,  or  by  way  of 

mortgage.  x 

6.  Covenant,  whether  an  executory  mortgage. 

7.  Bond  by  mortgagor  for  a  further  advance^  whether  an  exe- 

cutory  additional  mortgage. 
8w  Mortgage  of  freehold  and  oc^yhold,  whether  conditional  as 
to  copyhold. 

9.  Lease  for  a  loan,  and  contracts  in  nature  thereof.  -*  Vide  in 

tit  Usury. 

10.  Ikiuitable  mortgage  —  not  bvoured  by  the  courts. 

11.  Ikiuitable  mortgage-— creation  o^  by  deposit  of  tide  deeds. 

1 2.  Equitable  mortgage — creation  of,  by  deposit  of  titie  deeds 

as  a  pledge. 

13.  Equitable  mortgage — creation  of,  by  deposit  of  titie  deeds, 

with  the  promise  of  a  mortgage. 

14.  Equitable  mortgage  —  creation  of,  by  deposit  of  titie  deeds, 

with  intent  to  create  a  future  security. 

1 5.  Equitable  mortgage — creation  of,  by  deposit  of  title  deeds  -— 

possession,  evidence  of. 

16.  Eouitable  mortgage  —  creation  of,  by  deposit  of  part  of  title 

aeeds. 

17.  Equitable  mortgage  —  creation  of,  by  deposit  of  copies  of 

court  rolls. 

18.  Equitable  mortgage  —  creation  of,  by  advancing  upon  the 

security  of  titie  deeds  deposited  with  another. 

19.  Equitable  mortgage  —  creation  of,  by  agreement  to  mort- 

ga^,  with  subsequent  delivery  of  title  deeds. 

20.  Equitable  mortgage  —  creation  o^  by  assignment  of  rents 

and  profits. 

21.  Equitable  mortgage.  —  Vide  in  tit.  Bankrupt. 

II.  ^amvt  mxD  tttmt  of  tge  mortgagot'tf  inttmt. 

1.  In  regard  to  the  titie  deeds. 

2.  His  right  to  appropriate,  the  rents  and  profits,  when  in  pos- 

session. 


3.  His  riffht  to  cut  underwood,  mortgaged. 

4.  Afler  forfeiture. 


5.  His 
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5.  His  interest  will  be  guardedi  by  the  appointment  of  a  re- 

ceiver. 

6.  His  interest  will  be  guarded,  by  the  mortgagee's  executor 

being  restrained  from  enforcing  payment,  where  there  is  uo 
heir  to  re-convey. 

7.  Of  his  right  to  relief  under  7  Geo*  2.  c.  20. 

8.  Is  concluded  by  his  own  recitals. 

9.  Force  of  his  contract  to  grant  a  lease. 

llL  i^amcr  and  trmxt  of  t&e  motrgagor'jt  rigj^tf^ 

Uix>n  the  mortgagee's  holding  over  after  payment. 

IV.  ^atvxt  mb  nrtem  of  t%t  morrgager'if  imntist* 

L  Mortgagee's  interest  held  co-extensive  with  the  mortgagor's, 
in  spite  of  recitals. 

2.  The  period  ascertained  at  which  his  interest  commenced. 

5.  Subsequent  advances  covered  by  the  original  equitable  mort- 
gage, upon  the  intention. 

4.  Aclvances  after  a  change  in  a  firm,  covered  by  the  ori^al 

equitable  mortgage,  upon  the  intention. 

5.  His  right  to  distrain. 

6.  Whetner  entitled  to  an  account,  from  tlie  mortgagor,  of  the 

rents  and  profits. 

7.  His  right  to  foreclose  and  sue  at  law  at  the  same  time. 

8.  His  right  to  sue  at  law  after  a  foreclosure. 

9.  His  right  to  charge  for  a  receiver. 

10.  His  rights  against  the  heir  of  the  mortgagor,  a  copyholder. 

V.  i^arute  and  trrnit  of  tge  mortgaget'is  ti^tM* 

1.  Extent  of  his  claim  upon  the  mortgage  ftihd. 

2.  In  regard  to  the  treatment  and  disposition  of  the  premises. 

3.  His  right  to  charge  for  expenditure  in  protection  of  tlie 

estate. 
4<.  His  right  to  charge  interest  upon  money  expended. 

5.  His  right  to  charge  for  renewal  fines. 

6.  His  right  to  charge  for  a  receiver. 

7.  In  relation  to  an  annual  accounting. 

8.  In  relation  to  the  standard  of  value  in  accounting. 

9.  To  account  in  the  character  of  agent  or  trustee. 

10.  To  bid  for  the  premises. 

1 1.  His  right  to  appropriate  the  rents  and  profits  on  purchasing 

the  life-interest  in  the  mortgaged  premises.' 

12.  Mortgagee  under  a  trust,  to  raise  money  by  sale  or  mortgage. 

13.  His  right  to  show  the  mortgagor's  title. 

14.  In  case  of  a  sequestration. 

15.  Under  a  given  mortgage  deed. 

VI.  d^quitp  of  rrtirmpttom 

1.  How  viewed  in  equity. 

2.  Nature  and  properties  of. 

3.  Is  alienable,  devisable^  and  descendible. 

4.  Is  entailable. 

5.  Is  an  estate  whereof  there  may  be  a  seisin. 

6.  Groundi 
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6.  Grounds  of  the  doctrine  of  redemption. 

7.  May  be  barred  by  security. 

8.  Reciemption  after  a  release  by  way  of  security. 

9.  Twenty  years'  possession  is  a  bar  to  redemption. 

10.  Twenty  years'  possession  not  a  bar  where  the  mortgage  has 

been  acknowledged. 

11.  Twenty  years'  possession  not  a  bar  where  the  mortgagor  was 

afeme  coveji, 

12.  Twenty  years'  possession,  when  a  bar  in  the  case  of  Welch 

mortgages. 

*  13.  Conveyance  by  mortgagor  in  trust  to  sell,  with  conveyance 

to  mortgagee,  whetner  a  bar  to  redemption. 

14.  Who  may  redeem  —  a  creditor. 

15.  Who  may  redeem  — creditors  under  a  trust  deed. 

16.  Bill  for  redemption  dismissed  from  defect  in  proof. 

1 7.  Separate  redemption  under  a  mortgage  of  two  distinct  estates 

for  two  distinct  debts. 

18.  Of  enlarging  the  time  of  payment,  on  a  bill  to  redeem. 

19.  Under  the  Irish  statute  8  Geo.  1.  c.  2.  s.  4.     - 

VII.  papmem  of  mortgage  moi)rp  nnO  intercut. 

1.  By  accepting  the  bond  of  the  mortgagor's  devisee. 

2.  Where  the  personalty  is  deficient,  and  the  same  person  is 

heir  and  executor. 

3.  Equity  of  the  representative  of  the  mortgagor,  a  legatee  of 

tiie  mortgagee,  to  set  off  arrears  of  interest  due  ypon  the 
legacy,  against  those  due  upon  the  mortgage. 

*  4.  Presumption  of  payment  from  the  lapse  of  time.    ^ 

VIII.  £>tDn  in  togtcgi  mortgagee  avt  to  be  path  >  and  meattff 

of  gaftitng  a  {iriorttp. 

1 .  Mortgages  paid  according  to  their  priority. 

2.  Legal  incumbrances  preferred  to  equitable  ones. 

3.  Priority  lost  from  want  of  registration,   whether  revived 

against  purdiase  money,  where  premises  are  sold -under  a 
decree.   ' 

4.  Priority  of  mortgagee  of  the  assignee  of  trustees  for  paymejit 

of  debts,  over  the  cestui  que  trust. 

5.  Where  possession  of  the  title  deeds  ^ves  priority. 

6.  How  &r  an  old  incumbrance  will  protect. 

7.  Of  tacking  subsequent  to  prior  incumbrances. 

8.  At  what  time  a  prior  incumbrance  may  be  got  in. 

9.  Effect  of  obtaining  a  prior  term  for  years. 

10.  Prior  incumbrancer's  right  to  turn  principal  into  interest, 

by  indorsement. 

1 1.  A  mortgagee  may  tack  a  judgment. 

12.  Mortgage  coming  to  one  as  executor  cannot  be  tacked. 
IS.  Bond  cannot  be  tacked  against  creditors. 

14.  Vide  in  tit.  Tacking.- 

15.  Where  a  declaration  of  trust  of  a  term  is  sufficient 

1 6.  Of  notice  —  effect  of  notice  of  unregistered  incumbrances. 

17.  A  recovery,  though  to  the  use  of  a  mortgage,  first  enures  X6 

ancient  uses. 

IX.  JFore« 
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IX.  JFomlo^ure. 

1.  Nature,  properties,  and  consequences  of. 

2.  Default  of  pavment  under  a  decree  upon  a  redemption  bill, 

whether  equivalent  to. 
S.  Dismission,  for  want  of  prosecution  of  a  redemption  bill, 
whether  equivalent  to. 

4.  Where  the  title  deeds  are  lost. 

5.  Of  copyhold  premises. 

6.  By  one  of  several  interested  in  a  mortgage. 

7.  Against  infant  heir  of  copyhold  mortgaged  by  leas^  and 

release. 

8.  Against  tenant  for  life,  the  tenant  in  tail  being  abroad. 

9.  Of  making  incumbrancers  pendente  lUe^  parties  to  the  decreeof. 

10.  Decree  of  foreclosure  sometimes  opened. 

11.  Operation  of  an  action  for  the  balance^  to  open. 

12.  Time  for  payment  enlarged. 

IS.  Disposition  of  the  premises  pending. 

14.  Irish  practice  to  decree,  not  a  foredosure,  but  a  sale. 

X.  jpanttt  atti>  ejrtettt  of  tge  rtgBtti  of  tBe  atietgme  of  tj^ 

mortgager^ 

1.  Whether  oo-extensive  only  with  those  of  the  mortgagee. 

2.  Notice  of  assignment,  how  &r  essential. 

S.  Whether  affected  by  antecedent  incumbrances  of  which  the 
mortgagee  had  not  notice. 

4.  Whether  bound  bv  subsequent  payments  to  the  mortgagee. 

5.  Rights  of  the  devisee  of  a  reversionary  interest  to  have  the 

money  arising  from  a  sale,  secured. 

XL  i^atnre  iax^  ettetir  of  tge  inttxt^t  and  oUtga^tt  of  i^ 

fftit  of  tge  morrgagon 

1.  His  interest,  being  an  infant,  will  be  guarded,  by  inquiring 

whether  a  sale  will  be  for  his  benefit. 

2.  By  executing  new  securities,  the  debt  becomes  his  own. 
8.  Is  included  in  the  saving  of  7th  Geo.  2.  c.  14.  Ir, 

XII.  ll^rgrr. 

By  union  with  the  fee. 


L  J^artire  of  ^»(gage0« 

1.  Mortgage  and  pledge  distinguished. 
Mortgage  and  pledge  distinguished.    2  Ves.  378. 

2.  Criterion  for  deciding  whether  a  transaction  is,  or  is  not,  a  mortgage. 
Vide  2  B.  &  B.  279. 

8.  Conveyance,  whether  absolute  or  by  way  of  mortgage. 

1.  Absolute  conveyance,and  a  deed  of  defeasance,  on  payment  of  mortgage 
money  during  the  joint  lives  of  mortgagor  and  mortgagee.  Held  a  restraint ; 
and  a  redemption  decreed,  there  beii^^  also  fraudulent  and  oppressive  con- 
duct on  the  part  of  the  mortgagee.     Spurgeon  v.  Collier,  1  Eden,  55. 

2.  Conveyances,  held  upon  the  circumstances  and  answer  of  defendant,  to 

5  be 
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be  mortgages,  and  not  absolute  conveyances;  and  defendant  having  in- 
sisted upon  their  being  absolute  conveyances,  plaintiffit  w^re  allowed  to  re- 
deem with  costs.    England  v«  Codrington,  1  Eden,  169. 

S.  A.  having  granted  a  mortgage  of  anticipation  to  B.  of  a  West  India 
estate,  being  found  upon  an  account  taken,  to  be  greatly  indebted  td  him, 
rdeases  the  equity  of  redemption  to  B.  and  his  heirs.  It  not  appearing  how- 
ever at  the  time  to  have  been  intended  as  an  absolute  sale,  and  B.  having 
both  bjT  letter  and  in  conversation,  stated  himself  as  being  only  mortgagee  in 
possession,  a  redemption  was  decreed.    Vernon  v.  Bethell,  ^2  Eden,  110. 

4.  Conveyance)  whether  a  conditional  purchase,  or  a  mortgage. 
Vide  2  B.  &  B.  274.  . 

5.  Conveyance,  whether  a  trust  for  the  grantor,  or  by  way  of  mortgage. 
A.,  a  trader,  being  indebted  to  B.,  and  having  agreed  for  the  purchase 
of  a  lot  of  ground,  proposes  to  B.  that  the  conveyance  should  be  made  to  him 
as  a  security  for  the  debt ;  and  by  a  note  to  his  attorney,  directs  the  convey- 
ance to  be  made  to  B.  It  is  made  accordingly y"*  and  at  the  same  time  a  de- 
feasance is  prepared,  recitm^  the  agreement,  but  not  executed :  but  A. 
directs  his  attorney  not  to  dehver  up  the  absolute  conveyance  to  B.  until  the 
defeasance  should  be  executed.  A.  becomes  bankrupt.  The  conveyance  to 
B.  held  to  be  an  imperfect  mortgage,  giving  B.  a  specific  lien,  in  preference 
to  the  other  creditors.    Card  v.  Jafiray,  2  Sen.  &  Lef.  374. 

6*  Covenant,  whether  an  executory  mortgage. 

A.  having  borrowed  money  of  B.  by  way  of  security,  made  a  lease  of  cer- 
tain lands  to  C,  and  assigned  the  rent  reserved  on  that  lease  to  B. ;  but  did 
not  convey  to  him  any  further  interest  in  the  land.      Under  the  bankruptcy 
of  A.  the  premises  were  sold,  and  the  value  of  the  lease  was  ordered  to  be  ' 
paid  to  B.,  as  in  the  case  of  a  mortgage.    Ex  parte  Wills,  2  Cox,  233. 

7.  Bond  by  mortgagor  for  a  further  advance,  whether  an  additional 

executory  mortgage. 

A  mortgagee  having  advanced  to  the  mortgagor  a  further  sum  upon  his 
bond ;  held,  that  the  bond,  though  obscurely  worded,  was  evidence  of  an 
agreement  for  a  further  charge  upon  the  mortgaged  premises.  Ex  parte 
Hearn.    In  re  Hamlyn,  1  Buck.  165. 

8.  Mortgage  of  freehold  and  copyhold,  whether -conditional  as  to  copy- 

« 
Mortgage  of  freehold  estate,  with  a  covenant  for  better  securing  the  pay- 
ment, to  procure  admission,  and  to  surrender  a  copyhold  estate,  and  in  the 
mean  time  to  stand  seised  in  trust  for  the  mortgagee.  A  primary  mortgage 
of  both  estates;  and  the  freehold  not  first  applicable.  Aldrich  v.  Cooper, 
8Ves.382. 

9.  Lease  for  a  loan,  and  contracts  in  nature  thereof. 

1.  A  lease  granted  to  a  creditor  by  the  debtor,  on  a  further  loan  of  money, 
at  a  stipulated  rent,  to  be  retained  in  the  discharge  of  the  debt,  the  lease  to 
be  void  when  the  debt  would  be  satisfied,  is  a  security  in  the  nature  of  a 
mortgage.     Morony  v.  O'Dea,  1  Ball  &  Beatty,  109. 

2.  And  if  such  rent  be  reserved  at  the  fair  value  of  the  land,  the  lease 
mrill  not  be  set  aside.  Ibid. 

3*  But  a  lease  afterwards  granted  on  a  further  loan  of  money,  reserving 
the  old  rent,  set  aside,  being  on  the  face  of  it^a  fraud ;  and  the  creditor  les- 
see directed  to  account  for  the  full  value  of  the  lands,  from  the  date  of  the 
lease.    Ibid. 

4;  An  agreement,  that  a  mortgagee  shall  enter  into  possession  of  the  lands 
cf  the  mortgagor  at  a  fair  rent,  in  discharge  of  his  debt,  is  an  exception  to  the 

Vol,  VIII.  3C  ^  rule; 
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rule ;  that  a  mortgagee  in  possession  must  account  for  the  full  value  of  the 
lands ;  and  such  agreement  will  be  supported  in  equity,  not  heing  againit 
public  policy, or  working  a  private  Injury.    1  Ball  &  Beatty,  117. 

10.  Equitable  mortgage — not  fiivoured  by  the  courts. 

1.  Mortgage  by  possession  of  title-deeds  disapproved ;  and  not  to  be  ex« 
tended;  with  reference  to  the  statute  of  frauds.  In  this  instance  it  &iled : 
the  deeds  being  delivered,  not  as  a  present  security,  but  for  the  purpose  of 
having  a  mortgage  security  created.    Norris  v.  Wilkinson^  12  Ves.  192. 

2.  Equitable  mortgage  by  deposit  of  deeds  not  favoured ;  especially  when 
contradicting  a  written  instrument.    Ex  parte  Combe,  17  Ves.  jun.  369. 

S.  The  doctrine  of  equitable  mortgage  by  deposit  of  deeds,  is  not  to  be 
extended.  In  this  case,  a  man  having  advanced  monqr  upon  the  secority  of 
a  lease,  at  the  time  deposited  with  another  creditor,  it  was  held,  that  there 
was  no  lien  beyond  the  debt  of  the  first  depository.  Ex  parte  Whitbread  and 
others,   1  Rose,  299. 

4.  The  doctrine  of  equitable  mortgage  productive  of  inconvenience,  and 
not  to  be  carried  further.     Ex  parte  Hooper,  2  Rose,  328. 

11.  Equitable  mortgage  —  creation  of,  by  deposit  of  title  deeds. 

1.  Assignment  of  rents  and  profits,  or  of  deeds,  is  an  equitable  lien;  and 
assignee  may  in  equity  insist  upon  a  mortgage.  Ex  parte  Wills,  1  Yes. 
162. 

2.  A  deposit  of  title  deeds  as  a  security,  is  an  equitable  mortgage.  Hankey 
V.  Vernon,    2  Cox,  12. 

3.  Equitable  mortgage  by  a  deposit  of  deeds.    Ex  parte  Coming,  9  Ves. 

115. 

4.  Equitable  mortgage  by  delivery  of  deeds.  The  possession  of  the  deeds 
is,  if  no  other  purpose  is  shown,  evidence  of  an  agreement,  that  the  estate 
Itself  shall  be  a~  secority.  Whether  it  is  necessary  to  deliver  all  the  deeds> 
quiBre.  11  Ves.  401. 

5.  Equitable  mortgage  by  the  deposit  of  a  lease.    Ex  parte  Haig,  1 1  Ves. 

403. 

6.  Equitable  mortgage  by  deposit  of  deeds.    Exparte  Mountfort,  14  Ves. 

606« 

7.  Equitable  mortgage  by  a  deposit  of  deeds,  upon  an  advance  of  money 
without  a  word  passing.     17  Ves.  jun.  230. 

&  Equitable  mortgage  by  deposit  of  deeds.  Monkhouse  v.  Corporation 
of  Bedford,  17  Ves.  jun.  380. 

9.  Equitable  mortgage  by  mere  deposit  of  deeds  without  a  word  passing. 
2  Ves.  &  Beam.  88. 

10.  A  deposit  of  title  deeds,  as  a  security  for  money,  is  an  equitable 
ttortgafte,  and  shall  nrevail  against  a  subsequent  mortgagee  with  knowledge 
of  the  aeposit.    Biroi  v.  Elliunes,  2  Anst.  427. 

11.  But  where  a  creditor  takes  a  mortgage  hastily,  in  fear  of  the  iasolv- 
ency  of  his  debtor,  and  under  promises  of  getting  tfie  title  deeds,  the  legal 
estate  shall  prevail  against  a  prior  deposit.    Plumb  v.  Fluitt,  Ibid.  43S. 


12.  EqmtaUe  mortgage — creadon  of,  by  dq>o»t  of  tide  deeds  as 

a  pledge. 

1,  Deeds  deposited  as  a  pledge,  will  entitle  the  hdder  to  have  a  mortgi^. 
Russel  ▼.  Russel,  1  B.  C.C.  27a 

2.  Defendant  having  taken  a  deposit  of  a  lease  as  a  secianty,  decreed  lo 
take  an  assignment.    Lucas  v,  Comerford,  S  B.  C.  C.  166. 

13.  Equitable  mortgage  —  creatioii  o^  by  dqxKXt  aS  title  deads,  with 

tne  frnxnise  of  a  mortgage. 
A  man  borrows  money,  and  pledges  the  tiUe  deeds  of  lib  estates;  «od 
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promiiet  to  execute  a  mortgage,  but  does  not,  and  becomes  a  bankrupt. 
His  assignees  were  ordered  to  pay  what  was  due,  and  if  they  did  iu)t,  to 
convey  Die  estate  to  the  plaintiff  in  fee.    Pye  ▼•  Daubuz,  Dick*  759. 

14.  Equitable  mortgage  —  creation  o^  by  deposit  of  title  deeds,  with 

intent  to  create  a  future  security. 

1.  The  delivery  of  title  deeds  to  an  attorney  to  prepare  a  mortgage  deed» 
does  not  amount  to  an  equitable  mortgage ;  otherwise,  if  deposited  expressly 
as  a  security  for  a  debt*    Exoarte  Bulteel,  2  Cox,  243. 

2.  JSquitable  mortgage  held  to  be  created  by  delivery  of  deeds  for  the 
purpose  of  preparing  a  legal  mortgage.    Ex  parte  Bruce,  1  Rose,  374* 

15.  Equitable  mortgage  —  creation  oi^  by  deposit  of  title  deeds  — 

possession,  evidence  of. 

Equitable  mortgage  from  a  deposit  of  part  of  the  title  deeds ;  with  evi- 
dence, not  merely  parol,  but  in  writing,  that  the  object  was  to  create  a 
security  upon  the  whole.    Ex  parte  Wetherell^  11  Ves.  398. 

16.  Equitable  mortgage  —  creation  of,  by  deposit  of  part  of  title 

deeds. 
Vide  11  Ves.  398. 401. 

17.  Equitable  mortgage  •— creation  of,  by  deposit  of  copies  of  court 

rolls. 
Lien  upon  copyhold  premises  created  by  deposit  of  the  copies  of  the 
court  rolk.    Ex  parte  Warner,  1  Rose,  286. 

18.  Equitable  mortgage  •—  creation  of,  by  advancing  upon  the  securi^ 

of  tide  deeds  deposited  with  another. 

Vide  1  Rose,  299. 

19.  Equitable  mortgage  —  creation  of,  by  amieement  to  mortgage, 

with  subsequent  delivery  of  title  deeds. 

An  agreement  to  mortgage,  with  a  8ubse<juent  delivery  of  the  title  deeds 
will  amount  in  eqiuty  to  a  mortgage,  and  will  be  effectual  from  the  time  of 
the  agreement.    Edge  v.  Worthington,  1  Cox,  211*. 

20.  Equitiable  mortgage  —  creation  of,  by  assignment  of  rents  and 

profits. 
Vide  1  Ves.  162. 

21.  Equitable  mortgage.    Vide  in  tit.  Bankrupt. 

IL  0atim  attfi  nttnt  of  tj^  ttiottgagot'jS  inttmu 

1.  In  regard  to  the  titie  deeds. 

1.  Mortgagee  having  got  possession  of  a  mortgagor's  titie  deeds,  lodged 
them  with  an  attorney,  who  claimed  a  lien  on  them  for  business  done  for 
mortgagee.  On  the  application  of  mortgagor^  mortgagee  was  restrained 
from  proceeding  at  law  upon  his  collateral  security.  Schoole  v.  Sail,  1  Sch. 
&  Lef.  176. 

2.  But  it  was  referred  to  the  master  to  take  an  account  of  what  was  due 
for  principal,  interest,  and  costs,  and  the  costs  of  the  proceeding  at  law, 
and  the  money  to  be  paid  into  the  bank,  and  remain  until  the  titie  deeds 
ahould  be  secured,  the  mortgagor  paying  the  costs  at  law  and  in  equity. 
Ibid.  177. 

2.  His  right  to  appropriate  the  rents  and  profits,  when  in  possession. 
1.  Mortgagee  cannot  have  an  account  of  rents  and  profits  received  by 
the  mortgagor;  though  the  security  being  upon  an  estate  for  lives  is  become 
insufficient.    Colman  v.  the  Duke  of  St.  Albans,  3  Ves.  25. 

3  C  2-  2.  Mort- 
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2.  Mortgagee  not  entitled  to  an  account  of  past  rents  from  the  mortgagor. 
Ex  parte  Wilson,  2  Vcs.  &  Beam.  252. 

3.  His  right  to  cut  underwood,  mortgaged. 

Mortgage  of  wood  and  underwood.  It  is  not  waste  by  the  mortgagor 
in  possession  to  cut  underwood  at  seasonable  times,  and  of  proper  growth. 
But  being  a  bankrupt,  an  injunction  was  granted  on  the  right  of  the  mort- 
gagee to  have  the  estate  sold  in  the  plight,  in  which  it  was  at  the  bank* 
ruptcyi  and  to  prove  the  rest  of  his  debt.    Hampton  v.  Hodges,  8  Ves.  105. 

4.  Afler  forfeiture. 

An  equity  of  redemption  is,  after  forfeiture,  a  merely  equitable  right,  and 
the  possession  of  the  mortgagor  is  more  precarious  than  that  of  any  other 
cestui  gue  trust.  In  point  of  possession,  tne  mortgagor  is  a  mere  teuant  at 
willy  even  in  equity.    Cholmondeley  v.  Clinton,  2  Mer.  360* 

5.  His  interest  will  be  guarded,  by  the  appointment  of  a  receiver. 

Though  a  mortgagee  shall  not  be  deprived  of  possession  while  any  thing 
remains  due,  where  he  refused  to  swear  that  any  thing  was  due ;  a  con- 
signee, the  estate  being  in  the  West  IncUes,  was  appointed.  Quarrell  v. 
Beckford,  13  Ves.  377. 

6.  His  interest  will  be  guarded,  by  the  mortgagee's  executor  beii^ 
restrained  from  enforcing  payment,  where  there  is  no  heir  to 
r^convey. 

An  executor  of  a  mortgagee  restrained  from  enforcing  payment ;  and  tlie 
money  ordered  into  court,  where  there  was  no  heir  of  the  mortgagee  who 
could  re-convey.    I  Sch.  &  Lef.  177* 

?•  Of  his  right  to  relief  under  7  Geo.  2.  c  20. 

1.  No  order  under  the  statute  7  Geo.  2.  c.  20.  s.  2.,  the  bill  not  bang 
confined  to  a  mere  foreclosure ;  but  including  also  another  subject.  Bastard 
v.  Clarke,  7  Ves.  489. 

2.  No  relief  to  a  mortgagor  under  the  statute  7  Geo.  2.  c.  20.,  the  mort- 
gagee being  entitled  to  execution.    Amis  v.  Lloyd,  3  Ves.  &  Beam.  15. 

8.  Is  concluded  by  his  own  recitals. 

Mortgagor  is  concluded  by  recitals  in  his  own  deeds,  showing  the  sum 
due ;  that  the  estate  is  redeemable ;  or  the  like.  But  such  recitals  must  be 
taken  altogether.    2  Sch.  &  Lef.  295. 

9.  Force  of  his  contract  to  grant  a  lease. 

1.  A  contract  for  a  lease  by  mortgagor  cannot  be  enforced  against  the 
tenant,  without  obtaining  a  re* conveyance  of  the  mortgage,  or  procuring  the 
mortgagee  to  confirm  the  same..    Costigan  v.  Hastlev,^  2  Sch.  8c  Lef.  160. 

2.  Tenant  holdings  under  such  contract,  cannot  compel  his  landlord  to 
pay  off  the  mortgage,  to  give  effect  to  the  contract.    Ibid. 

III.  i^anire  and  ntmt  of  tge  mottgngor'iS  nggt. 

Upon  the  mortgagee's  holding  over  after  payment 

Mortgagee  in  possession  holding  over  after  payment  of  his  principal  and 
interest,  charged  with  the  balance  and  interest.  Quarrel)  v.  Beckford, 
1  Mad.  269. 

IV.  i^ature  dtUi  nwxt  of  tge  mortgagee'^  intxmu 

1.  Mortgagee's  interest  held  co-extensive  with  the  mortgagor's^  in  ^ite 

of  recitals. 

Mortgagee  held,  notwithstanding  a  recital  in  the  declaration  of  trust,  to 

18  -    have 
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have  obtained  a  security  to  the  extent  of  the  interest  of  mortgagor  in  the 
premises.     Sheldon  v.  Cox,  2  Eden,  224<. ;  Amb.  624. 

2.  The  period  ascertained  at  which  his  interest  commenced. 
Vide  1  Cox,  211. 

3.  Subsequent  advances  covered  by  the  original  equitable  inortga^ 

upon  the  intention. 

1.  Equitable  mortgage  by  a  deposit  of  deeds;  covering  subsequent  ad- 
vances ;  upon  evidence,  that  they  were  made  upon  that  security.  Ex  parte 
Langston,  17  Ves.  jun.  227< 

2.  Mortgage  held  no  security  for  subsequent  advances  made  on  the , 
strength  of  a  parol  engagement*    Ex  parte  Hooper,  1  Mer.  7* 

4.  Advances  after  a  change  in  a  firm,  covered  by  the  original  equitable 

mortgage,  upon  the  intention. 

Equitable  mortgage  by  deposit  of  deeds  extended,  beyond  the  original 
purpose,  to  advances  after  an  alteration  df  the  firm  by  implication  or  parol. 
Ex  parte  Kensington,  2' Ves.  &  Beam.  79. 

5.  His  right  to  distrain. 
Mor^agee  s  nghts  to  distrain  after  notice.    2  Ves.  &  Beam.  252. 

6.  Whether  entitled  to  an  account,  fix>m  the  mortgagor,  of  the  rents 

and  profits. 
Vide  3  Ves.  25. ;  2  Ves.  &  Beam.  252. 

7.  His  right  to  foreclose  and  sue  at  law  at  the  same  time. 

1 .  Mortgagee  got  possession  of  the  estate,  sued  at  law  on  the  covenant  for 
repayment,  and  brought  this  bill  to  foreclose:  this  is  regular,  and  equity 
wul  not  stop  the  proceedings  at  law,  unless  the  defendaint  brings  in  the 
money.    Rees  v.  Parkinson,  2  Anst.  497- 

2.  Mortgagee  has  a  right  to  proceed  on  his  mortgage  and  bond  at  the- 
same  time,  (being  an  exception  to  the  rule,  that  a  party  shall  not  sue  at  law 
and  in  equity  at  the  same  time ;)  but  mortgagor  shall  not  be  obliged  to  pay 
upon  his  bond,  unless  secure  of  his  title  &eds  being  delivered  up.  1  Sch. 
&  Lef.  177. 

8.  His  right  to  sue  at  law  afl;er  a  foreclosure. 

1.  A  mortgagee  may  sue  at  law  on  the  bond,  after  a  decree  of  fore- 
closure.   Aviet  V.  Hill,  Dick.  551.;  fe(/v}<f.  id.  785. 

2.  After  foreclosure  and  sale,  the  mortgagee  may  bring  an  action  for  the 
residue.    Tooke  v.  Hartley,  2  B.  C.  C.  125. 

3.  After  foreclosure  and  sale  of  the  mortgaged  estate,  injunction  granted 
to  restrain  the  mortgagee  from  recovering  the  difference  at  law.  Perry  v. 
Barker,  8  Ves.  527* 

9.  His  right  to  charge  for  a  receiver.  ^ 

Vide  10  Ves.  405. 
10.  His  rights  against  the  heir  of  the  mortgagor,  a  copyholder. 

Copyhold  lands  mortgaged  in  fee  by  lease  and  release  as  freehold :  the 
customary  heir  is  bound  by  a  covenant  for.farther  assurance :  but  during  his 
infancy  the  court  refused  to  foreclose ;  and  would  go  no  farther  than  direct- 
ing Uie  account,  and  that  in  default  of  payment,  the  plaintiffs  should  be  let 
into  possession,  and  hold  and  enjoy  till  the  heir  should  attain  twenty-one, 
at  which  time  he  should  surrender ;  and  a  day  was  given  to  show  cause 
against  the  decree.    Spencer  v.  Boyes,  4  Ves.  370. 

'  *  3  C  3  V.  iSatuif 
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V.  i^anitf  atiH  tftmt  of  Ofc  mottoagct'd  tigj^^ 

1.  Extent  of  bis  daini  upon  the  mortgage  fimd. 
Vide  2  Sch.  &  Lef.  218. 

2.  In  regard  to  the  treatment  and  disposition  of  the  premises. 

A  mortgagee  is  not  bound  to  leave  premises  in  as  good  rmir  as  he  foimd 
them ;  but  only  in  as  good  repair  as  might  be  expected  mm  the  owner. 
Russel  ▼.  Smithies,  1  Anst.  96.    Vide  12  Ves.  49S. 

3.  His  right  to  charge  for  expenditure  in  protection  of  the  estate. 

1.  Expences  incurred  by  a  mortgagee  in  possession  for  the  protection  of 
the  estate,  acquiesced  in  by  the  mortgagor,  allowed.  Lord  Trimkston  ¥. 
Hamil,  1  Ball  &  Beatty,  S77. 

2.  A  mortgagee  in  possession  wiD  be  allowed  the  expences  ncccsiirily  in- 
curred for  the  protection  of  the  estate.    1  Ball  St  Beatty,  385. 

4.  His  right  to  charge  interest  upon  money  expended. 

Money  disbursed  by  a  mortgagee  shall  carry  the  same  interest  as  the  ori- 
ginal sum.    Woolley  v.  Drag,  2  Anst.  551. 

5.  His  right  to  charge  for  renewal  fines. 

Mortgagee  of  leasehold  interest,  paying  renewal  fines,  reimburBed  out  of 
the  estate.    1  Ball  dr  Beatty,  202. 

6*  His  right  to  charge  for  a  receiver. 

1.  Mortsagee  is  not  entitled  to  charge  receiver's  fees  for  himself :  he  is 
entitled,  if  he  pays  a  receiver.    2  Sch.  &  Lef.  801. 

2.  A  creditor,  going  into  possession  as  a  quaii  mortgagee,  is  not  entitled 
to  receiver's  fees.    1  Ball  &  Beatty,  384. 

7.  In  rektion  to  an  annual  accounting. 

Annual  accounts  are  never  rendered  by  mortgagee  in  poasessioQ ;  hoi 
when  mortgagor  conceives  the  debt  to  be  satisfied*  he  calls  ror  a  final  adjiHt- 
menu    1  B.  &  B.  383. 

8.  In  reladon  to  the  standard  of  value  in  aocoontii^. 

A  mortgagee  in  accountin2,  if  he  enter  into  the  receipt  of  the  rents  of 
the  mortared  premises,  will  be  charged  at  the  rate  of  the  renU  reserved. 
1  Ball  &  B«Uty,  385. 

9.  To  account  in  the  character  of  agent  or  trustee. 

1.  Under  a  conveyance  of  a  West  India  estate,  in  efiect  a  mortgage, 
though  expressed  as  a  trust,  an  assignee  was  held  liable  to  account  as  a 
mortgagee,  and  not  entitled  to  charge  as  trustee  or  agent.  Therefore 
the  accounts  settled  with  the  executors  of  the  mortgagor  since  his  death  in 
1791,  were  declared  not  to  be  considered  settled;  the  prior accounls to 
stand ;  with  liberty  to  surcharge  and  falsify;  but  notfitfther  back  than  1785. 
Chambers  v.  Goldwin,  5  Ves.  834. 

2.  Upon  api>eal  the  decree  varied,  1st,  by  confining  the  fiberiy  to  sur- 
charge and  fidsify  to  the  accounts  of  the  defendant  himself,  the 
without  prejudice  to  any  suit  against  the  representatives  of  the 
2dlv,  by  confining  the  declaration  against  the  right  to  commissioB  to  tSie 
nod  of  residence  m  England ;  leaving  open  to  investigation  before  the  i 
ter  the  right  to  commission,  while  in  the  West  Indies ;  which  point  was 
made  by  the  pleadings.  As  to  opening  the  accounts,  settled  with  tbeexe- 
cutom  of  the  (Higinal  owner  of  the  estate  since  his  death,  the  decree  was 
affirmed.    Chambers  v.  Goldwin,  9  Ves.  254. 

10.  To  bid  for  the  premises. 

A  mortgagee,  who  was  the  sole  assignee  ^nd  principal  creditor,  there  bdng 

only 
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only  one  other  creditor  ,to  a  small  amount,  permitted  to  bid  for  the  e8tate» 
subject  to  the  apjprobation  of  the  roaster,  tne  mortgagee  undertaking  to 
make  good  the  deficiency  between  the  sum  bid  and  the  price  to  be  fixed  by 
the  master,  in  case  he  should  not  approve  of  the  bidding.  In  re  Salisbury,. 
1  Buck,  2^. 

11.  His  right  to  appropriate  the  rents  and  profits  on  purchasing  the 

life-interest  in  the  mortgaged  premises. 

Mortgagee  having  permitted  the  tenant  for  life  to  run  in  arrear  for  the 
interest,  purchases  the  estate  for  life,  and  takes  possession  under  that  pur« 
chase :  he  is  bound  to  apply  the  surplus  rents  and  profits  bevond  the  current 
interest  iA  discharge  of  the  arrear ;  and  in  the  account  under  a  bill  of  fore- 
closure, was  charged  accordingly.    Lord  Penrhjrn  v.  Hughes,  5  Ves.  99. 

12.  Mortgage,  under  a  trust,  to  raise  money  by  .sale  or  mortgage. 

Mortgagee  under  a  trust  to  raise  money  by  sale  or  mortgage,  has  only  the 
remedies  of  a  mortgagee;  and  cannot  call  upon  the  trustees  for  execution 
of  the  trust.    Palk  t.  Lord  Clinton,  12  Ves.  48. 

13.  His  right  to  show  the  mortgagor's  title. 

A  mortgagee  has  no  right  to  show  the  title  of  his  mortgagor.  Lambert  v«. 
Rogers,  2Mer.i89. 

14.  In  case  of  a  sequestration. 

Sequestrators  took  possession  of  certain  mortgaged  estates.  The  mortga- 
gees,  on  petition,  obtained  an  order  to  have  tiie  rents  and  profits  of  Uie 
mortgaged  estates  in  Uie  hands  of  the  sequestrators,  applied  towards  payment 
of  their  mortgage  money,  &c.  and  possession  of  the  mortgaged  estates  de- 
livered up  to  them.    Walker  v.  Bell,  2  Mad.  21. 

15.  Under  a  given  mortgage  deed. 

Deed  of  mortgage  at  SLjper  cent*  contained  a  proviso,  that  as  often  as  the 
interest  should  be  paid  halt  yearly  on  the  days  appointed,  or  within  three 
months  next  after  each,  so  much  should  be  deducted  as  would  make  the  in- 
terest 3}  per  cent*  By  a  separate  agreement,  mortgagee  covenanted  not  to- 
call  in  the  money  withm  five  years,  unless  the  interest  should  be  in  arrear. 
Thejirsi  half  year's  interest  not  having  been  tendered  till  after  the  three 
moqths,  but  the  seeond  half  year's  intertet  before;  held,  nrst,  that  the 
tnortgagee  was  only  entitled  to  interest  at  5/.  per  cent.  £6r  the  half  year  whicli 
had  been  tendered  after  the  time;  secondly,  that  in  consequence  of  the 
default,  he  was  entitled  to  call  in  his  money.  Stanhope  v.  Manners,  2  Eden,. 
197. 

VL  €timtp  ot  vtlmixftUim 

1.  How  viewed  in  equity. 

The  equity  of  redemption,  is,  in  the  eye  of  chancery,  the  fee  simple  of 
the  land ;  will  descend,  may  be  granted,  devised,  and  entailed,  and  barred 
by  a  common  recovery,  which  proves  that,  in  consideration  of  equity,  it  ia 
such  an  estate  as  there  may  be  a  seisin  of.  Burgess  v.  Wheate,  1  Eden,  225-^ 

2.  Nature  and  properties  of. 
Ibid. 

3.  Is  alienable,  devisable,  and  desceindible* 
Ibid. 

4.  Is  entailable. 
Ibid. 

5.  Is  an  estate  whereof  there  may  be  a  seisin. 
Ibid. 

3  C  4  6.  Grounds 
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6.  Grounds  of  the  doctrine  of  redemption. 

1.  Ground  of  redemption  of  a  mortgage,  and  of  relief  against  nonpayment 
of  rent,  that  the  object  is  a  security.     12  Ves.  SS2. 

2.  Ground  of  redemption  of  a  mortgage,  that  the  object  is  a  security  for 
money.     12  Ves.  334. 

7.  May  be  barred  by  recovery. 

Vide  1  £den,  225. 

8.  Redemption  after  a  release  by  way  of  recovery. 

Vide  2  Eden,  lia 

9.  Twenty  years*  possession  is  a  bar  to  redemption. 

A  mortgaged  estate  getting  into  different  hands,  redemption  was  refused 
as  to  part  from  length  of  time,  and  opened  as  to  the  other  part ;  accoums 
haring  been  keptt  and  there  being  a  devise  of  it  as  a  mortgage.    3  Ves.  22. 

10.  Twenty  years'  possession  not  a  bar  where  the  mortgage  has  been 

acknowleged. 

1.  If  a  mortgagee  admits  having  no  other  title,  it  shall  bind  him,  and  the 
court  will  let  in  die  mortgagor  to  redeem  after  twenty  years ;  not  so,  if  he 
claims  by  better  title.    Perry  v.  Marston,  2  B.C.  C.  391. 

2.  Bin  to  redeem  after  twenty  years,  upon  parol  evidence  of  conversation 
with  the  mortgagee,  dismissed.    Whiting  v.  White,  2  Cox,  290  ;  Cooper  I. 

3.  Bill  for  the  redemption  of  a  mortgage  after  twentv  years,  vapon  the 
evidence  of  a  conversation  proved  by  one  witness  only,  dismissed:  nis 
honor  the  vice-chancellor,  however,  was  of  opinion,  that  parol  evidence  was 
admissible  in  such  cases.     Reekes  v.  Postlethwaite,  Cooper,  161. 

4.  Redemption  refused,  though  account  delivered  withm  twenty-one  years, 
it  being  so  delivered  without  any  authority  by  a  receiver  and  manager  of  tbe 
estate,  and  the  employer  being  in  a  state  which  rendered  him  incapable  of 
managing  his  a^irs.^    Barron  v.  Martin,  Cooper,  I89. 

5.  May  be  redeemed  after  twenty  years,  if  during  that  period  the  mort- 
gagee has  treated  it  as  redeemable,  as  by  keeping  accounts  upon  it. 
2  Ves.  84. 

6.  Bill  against  the  derisee  of  mortgaged  premises  by  the  heir  of  mort- 
gagor, for  discovery  and  redemption ;  charging  acknowledgments,  that  the 
estate  was  held  in  mortgaee,  ana  that  accounts  had  been  kept :  plea  of  pos- 
session for  fifty  years,  under  conveyances  from  the  mortgagee,  orderea  to 
stand  for  an  answer.    Lake  v.  Thomas,  3  Ves.  17. 

7.  Surrender  bv  mortgagee  of  copyhold  to  the  use  of  his  will,  is  no  proof 
that  he  considered  it  irredeemable.    4  Ves.  480. 

8.  Redemption  decreed  against  the  heir  of  mortgagee,  and  a  purchaser 
with  notice  upon  acknowledgment  of  the  mortgage  within  twenty  years 
before  the  bill  in  transaction  with  other  persons,  not  with  the  heirs  of  the 
mortgiBgor.    Hansard  v.  Hardy,  18  Ves.  jun.  455. 

9.  Demurrer  to  a  bill  for  redemption  of  a  mortgage  upon  twenty  years 
possession  by  the  mortgagee ;  overruled,  upon  allegation  of  admission  of  the 
mortgage  title  within  that  period.    Hodle  v.  Healey,  1  Ves.  &  Beam.  536. 

11.  Twenty  years'  possession  not  a  bar  where  the  mortgagor  was  tijim^ 

cocai. 

Baron  Bndjeme  seized  in  fee  in  right  of  the  Jeme^  mortgage  by  fine,  and 
afterwards  convey  the  equity  of  redemption  by  lease  and  release  to  the 
mortgagee ;  the  mortgagee  remains  in  possession  as  complete  owner-  for 
more  than  twenty  years,  during  the  life  of  the  husband,  tenant  by  tbe 
courtesy ;  upon  the  death  of  the  husband,  the  heir  of  the  wife  may  redeem, 
notwithstanding  the  lapse  of  time.    Corbett  v.  Barker,  3  Anst.  755. 

12.  Twentv 
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12.  Twenty  years'  possession,  when  a  bar  in  the  case  of  Welch 

mortgages. 

Time  no  bar  to  redemption  in  the  case  of  a  Welsh  mortgage,  unless  twenty 
years  after  principal  and  interest  paid  by  perception  of  rents  and  profits. 
Fenwick  v.  Kead,  1  Mer.  114. 

13.  Conveyance  by  mortgagor  in  trust  to  sell,  with  conveyance  to 

mortgagee,  whether  a  bar  to  redemption. 

Plea  to  a  bill  (to  redeem  a  mortgage)  of  a  conveyance  by  the  mortgagor 
of  the  equity  of  redemption,  in  trust  to  sell  and  pay  the  mortgage,  airai  a 
bond  debt  from  him  and  two  other  persons,  and  a  convejrance  from  the 
trustee  to  the  mortgagee,  nobody  offering  at  an  auction  so  much  as  was 
due  for  the  mortgage-money,  with  interest  and  costs ;  ordered  to  stand  for 
an  answer,  with  liberty  to  accept.    Stabback  v.  Leatt,  Cooper,  46. 

14.  Who  may  redeem  —  a  creditor. 

When  the  estate  is  in  mortgage  prior  to  a  judgment,  or  when  the  judg- 
ment is  obtained,  the  legal  estate  is  in  any  manner  out  of  the  debtor,  so  that 
the  creditor  could  not  recover  under  an  elegit  f  equity,  in  order  to  protect  a 
purchaser,  will  not  permit  the  creditor  to  redeem.  Barret  v.  Blake,  2  B.  & 
B.S57.   . 

15.  Who  may  redeem  <—  creditors  under  a  trust  deed. 

Creditors  under  a  deed  of  trust  cannot  have  a  decree  for  redemption 
against  a  mortgagee ;  unless  a  special  case ;  as  collusion ;  that  the  trustee 
refuses,  &c.  In  this  case  the  bill  by  the  creditors  prayed,  not  a  redemption, 
but  a  sale ;  to  which  the  mortgagee  would  not  consent ;  but  submitted  to  be 
redeemed ;  and  the  bill  was  dismissed.    Troughton  v.  Binkes,  6  Yes.  573. 

16.  Bill  for  redemption  dismissed  from  defect  in  proo£ 

Tenant  in  common  of  a  moiety  having  obtained  a  decree  for  a  redemption  - 
of  his  moiety,  afterwards  takes  a  conveyance  of  the  equity  of  redeoiption  of 
the  other  tenant  in  common ;  and  then  files  a  supplemental  bill  for  a*  re- 
demption as  to  that ;  stating  that  a  prior  conve}'ance  of  that  equity  of 
redemption,  by  the  assignees  of*  that  tenant  in  common  who  had  been  a 
bankrupt,  and  in  which  conveyance  the  bankrupt  had  joined,  was  vend  aa 
against  the  bankrupt,  having  been  improperly  made.  Bill  dismissed,  being 
supported  by  the  evidence  of  the  bankrupt  alone.  Waugh  v.  Land, , 
Cooper,  129. 

17.  Separate  redemption  under  a  mortgage  of  two  distinct  estates  for  . 

two  distinct  debts. 

1.  The  principle,  that  where  two  distinct  estates  are  mortgaged  for  two 
distinct  debts,  a  separate  redemption  cannot  be  decreed,  operates  as  long  as 
the  equities  of  redemption  remain  united  in  the  same  person.  Willie  v. 
Lugg,  2  Eden,  78. 

2.  A  purchaser  of  an  equity  of  redemption  filed  his  bill  against  the  mort- 
gagee to  redeem.  The  original  mortgagor  having  made  a  mortgage  of 
otner  premises  to  the  same  mortgagee  for  a  distinct  aebt,  the  purchaser  can- 
not redeem  the  first,  without  redeeming  the  second  mortgage.  And  the 
parties  interested  in  the  eouity  of  redemption  of  the  second  mortgage,  are 
necessary  parties  to  the  snit.    Ireson  v.  Denn,  2  Cox,  425. 

18.  Of  enlarging  the  time  of  payment,  on  a  bill  to  redeem* 

The  time  not  enlarged  upon  a  bill  of  redemption,  as  upon  a  bill  of  fore- 
closure.   Novosiel^ki  v.  Wakefield,  17  Ves.  jun.  417. 

19.  Under 
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,  19.  Under  the  Irish  stat  8  Geo.  1.  c.  2.  s«4. 

The  nine  months  allowed  by  the  stat.  8  Geo.  1.  c.  2.  s.4.  to  a  mortgaffee 
of  an  evicted  lease  to  redeem,  are  calendar  months.  Biddulph  v.  St.  John, 
2Sch.&Lef.  521. 

VII.  ^apmmt  of  mortgage  monrp  and  imtmu 

1.  By  accepting  the  bond  of  the  mortgagor's  devisee. 

A  mortgagee  takes  a  bond  from  the  assignee  of  the  devisee  for  the  arrears 
of  the  interest  then  due,  and  gives  a  recemt.  The  bond  is  unpaid.  The  in- 
terest  is  still  secured  by  the  mortgage.    Hardwick  v.  Mynd,  1  Aost.  111. 

2.  Where  the  personalty  is  deficient^  and  the  same  person  is  heir  and 

executor. 

Where  the  personalty  is  deficient,  and  the  same  person  is  heir  and  exe- 
cutor, the  mortgagee  may  pray  a  sale  in  the  first  instance.  Daniel  v.  Skip- 
worth,  2  B.  C.  C.  155. 

3.  Equity  of  the  representative  of  the  mortgagor,  a  legatee  of  th^ 
mortgagee,  to  set  off  arrears  of  interest  due  upon  the  legBtcyf  against 
those  due  upon  the  mortgage. 

Devisee  of  an  equi^  of  redemption  not  entitled  to  have  an  arrear  of  interest 
upon  a  legacy  from  the  mortgagee  to  the  mortgagor,  set  off  against  the  in- 
terest due  upon  the  mortgage.    Pettat  v.  Ellis,  9  Ves.  563. 

4.  Presumption  of  payment  from  the  lapse  of  time. 

1.  Although  nonpayment  of  interest  for  twenty  years,  where  clear  and  no 
demand,  raises  a  presumption  of  paynient;  yet  no  doubtful  drcumsiances, 
and  the  original  mortgage  admitted,  referred  to  the  master  to  enquire  whe- 
ther anv  interest  had  been  paid.    Trash  v.  l¥hite»  3  B.  €.  C.  2^. 

2.  There  is  no  general  rule  in  equity  for  presuming  a  mortgage  satisfied 
after  twenty  years,  or  any  other  period  of  time,  without  payment  or  '^f^in' 
of  princijpal  or  interest.  And  if  a  jury  should  on  this  ground  presmie  a 
bond  satisfied,  which  is  given  as  a  collateral  security  to  Uie  mor^^e,  yet 
the  mortgagee  is  not  thereby  prevented  from  showing  the  truth  en  the  case 
in  a  court  m  equity ,  if  in  fact  the  money  has  not  been  paid.  Toplisv.Bakar, 
2  Cox,  1 18. 

3.  Mortgage  presumed  satisfied:  no  interest  having  been  received  lor 
twenty-five  years.    12  Ves.  266. 

VIIL  jSDriier  itt  toBtej^  ituntgaged  att  to  be  {latH ;  attH  ntranf 

of  0atnitt0  a  pvintitp^ 

1.  Mortgages  paid  aoobrding  to  their  priority. 

-    1.  Satisfiu^tion  among  equitable  securities,  shall  be  according  to  the  prkvi^ 
ities  of  their  dates.    Becket  v.  Cordlejr,  1.  B.  C.  C.  353. 

2.  Therefore  where  the  legal  estate  is  in  a  mor^;agee,  the  snbeeqiient  se- 
curities, being  nearly  equitable,  shall  have  priority  according  to  their  datea. 
Becket  v.  Cordley,  Ibia. 

2.  Legal  incumbrances  preferred  to  equitable  ones. 

1.  The  question  of  priority  between  incumbranoers,  if  the  lagal  estate  has 
not  been  got  in,  depends  upon  the  better  ri^ht  to  cM  for  it;  and  the  prior 
incumbrancer,  ilf  he  has  that  right,  is  in  equity  in  the  same  state  as  if  he  had 
an  assignment.    11  Ves.  618. 

2.  Preference  of  a  mortgagee  of  the  equity  of  redemptiooy  getting  in  the 
Kgal  estate.    12  Ves.  134. 

3.  Equitable 
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3.  Equitable  mortgaffe  by  deposit  of  title  deeds^  preferred  to  a  purchase 
with  notice.    Hiem  v.  Mill.     13  Ves*  1 14. 

3.  Priority  lost  from  want  of  registration  ;  whether  revived  against  pur- 

chase money  where  premises  are  sold  under  a  decree. 

Where  premises  had  been  sold  under  a  decree ;  held,  that  the  lien  of  an  in* 
cumbrancer  was  not  transferred  to  the  purchase  money,  so  as  to  be  out  of 
the  registry  act ;  and  he  was  therefore  postponed  to  subsequent  incum- 
brancers.   Ilennand  v.  Moore,  1  Eden,  327. 

4.  Priority  of  mortgagee  of  the  assignee  of  trustees  for  payment  of  dd>t8» 

over  the  cestui  que  trust. 

Devise  fur  payment  of  debts,  the  trustees  convey  to  A.  B.  for  -the  pur- 
poses of  the  trust.  A.  B.  mortgages  to  several  persons  who  have  notice  of 
the  trust.  These  mortgages  are  good.    Hardwick  v.  Mynd,  1  Anst.  109. 

5.  Where  possession  of  the  title  deeds  gives  priority • 

1.  Mortgagee  of  a  reversion  (not  having  the  title  deeds)  shall  not  be  post- 
poned to  a  subsequent  mortgagee  (whose  mortgage  was  made  after  the  mort- 
gagor came  into  possession,  who  had  the  title  deeds :  there  being  neitlier 
nraud  nor  gross  neffligence.    Twirle  v.  Rand.    2  B.  C.  C.  650. 

2.  Not  a  general  rule  in  equity,  that  a  second  mortgagee,  who  has  the  title 
deeds,*  without  notice  of  a  pnor  mcumbrance,  shall  be  preferred  i  negligence 
alone  will  not  postpone  the  first ;  it  must  amount  to  fraud.     6  Yes.  !&• 

3.  To  postpone  the  first  mortgagee  on  the  ground  of  leaving  the  title 
deeds  in  the  possession  of  the*  mortgagor,  the  case  must  amount  to  fraud. 
Bamett  v.  Weston,  12  Yes.  ISO. 

4.  Deeds  not  taken  from  a  subsequent  iiicumbrancer  in  favour  of  a  prior 
one.    2  Yes.  &  Beam.  83. 

6.  How  far  an  old  incumbrance  will  protect. 

1.  Subsequent  mortgagee*  redeeming  a  prior  mortgage,  must  redeem  it  en* 
tirely.    12  Yes.  59. 

2.  Whether  a  third  mortgagee,  taking  in  the  first,  can  exclude  the  secondp 
where  the  first,  when  conveying  to  the  third,  knew  of  •  the  second.  QmerCm 
IS  Yes.  335. 

3.  Purchaser  of  an  equity  of  redemption  cannot  set  up  a  prior  mortgage 
of  his  own,  or  which  he  has  got  in,  against  subsequent  incumbrances  of  which 
he  had  notice.    Toulmin  v.  steere,  3  Mer.  210. 

7.  Of  tacking  subsequent  to  prior  incumbrances. 

The  third  mortgagee,  buying  in  the  first  mortg^e,  even  pendente  lite,  shall 
unite  his  securities,  and  postpone  the  second.  Kobinson  v.  Davidson,  1  B« 
C.  C.  63. 

8.  At  what  time  a  prior  incumbrance  may  be  got  in. 

Third  mortgagee  having,  pendente  UtCf  and  after  the  first  mortgagee  had  by 
his  answer,  submitted  (on  payment  of  the  money  due  to  him)  to  assign  to  the 
pUntifftbe  second  mortgagee,  obtained  an  assignment  of  the  first  mortgage: 
decreed  to  be  entitled  to  hold  the  estate  against  the  second  mortgagee  till 
fae  should  be  paid  what  was  due  to  him  upon  both,  he  having  had  no  notice 
of  the  second  mortgage,  when  he  advanced  his  money.  Belchier  v.  Butler, 
1  Eden,  523. ;  5  ToiJ.  P.  C.  292.  ; 

9.  Effect  of  obtaining  a  prior  term  for  years. 

1.  Mortgagee  may  protect  himself  against  a  claim  of  dower  by  taking  an 
assignment  of  an  old  'mortgage  term  prior  to  the  right  of  dower.  Wynn  v. 
Wiluams,  5  Yes.  130. 

2*  In  equity,  a  second  mortga^  without  notice,  getting  in  a  satisfied  term, 
may  protect  himself;  the  conscience  being  equal*    The  lord  chancellor  of 

opinion, 
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§ 

<^inion,  that  at  law  an  assignment  of  such  term  is  not  to  be  presumed,  with- 
out some  dealing  upon  it.  Consequences  of  the  late  doctrine  of  courts  of 
law  on  this  subject.    6  Ves.  184>. 

3.  Rule  between  incumbrancers,  that  a  subsequent  incumbrancer,  without 
notice,  and  having  as  good  a  right,  getting  in  the  legal  estate,  hj  assignment 
of  a  term,  or  possessing  himself  of  the  deed  creating  it,  is  protected. 
10  Ves.  26. 

4.  Rule  between  incumbrancers,  that  a  subsequent  incumbrancer,  with- 
out notice,  getting  in  a  term,  may  protect  himself;  unless  there  are  cir- 
cumstances, giving  the  prior  incumbrancer  a  better  right  to  call  for  an  as- 
signment.   10  Ves.  270. 

5.  Subsequent  incumbrancer  cannot  protect  himself  by  a  satisfied  term 
against  a  prior  incumbrance,  unless  in  some  sense  got  in :  either  by  an  as- 
signment, or  making  the  trustee  a  party  to  the  instrument,  or  taking  posses- 
sion of  the  deed,  creating  the  term :  nor,  if  he  has  notice,  before  he  pays  his 
money*  Distinction  upon,  that  sis  to  the  dowress,  upon  no  principle,  but 
established  by  practice.    10  Ves.  271* 

6.  A  subsequent  incumbrancer  without  notice  protected  by  getting  pos- 
session of  the  deed,  creating  an  outstanding  term.  As  to  the  consequence 
to  the  trustee,  assigning  to  him,  though  aware  of  a  prior  incumbrancei  and 
whether  the  court  woula  interfere  by  injunction,  qtuere.    11  Ves.  613. 

10.  Prior  incumbrancer's  right  to  turn  principal  into  interest,   by  in- 
dorsement. 

A  prior  incumbrancer  not  allowed  to  turn  interest  into  principal  by  indorse- 
ment, as  against  a  subsequent  incumbrancer  of  whom  she  had  potice. 
Digby  V.  Craggs,  2  Eden,  200. ;  Amb.  612. 

1 1.  A  mortgagee  may  tack  a  judgment. 

First  and  second  mortgagees:  the  mortgagor  a  bankrupt.     The    first' 
mortgagee  entiUed  to  tack  a  subsequent  judgment  docketed,  though  no 
execution  has  issued,  at  the  time  of  the  bankruptcy.     Baker  v.  Hanis, 
16  Ves.  397. 

12.  Mortgage  coming  to  one  as  executor,  cannot  be  tacked. 

The  right  of  the  firit  mortgagee  with  the  legal  estate^  to  tack  as  against 
mesne  mortgagees,  does  not  cover  a  mortgage  of  the  equity  of  redemption 
coming  to  him  as  executor.    Barnett  v.  Weston,  12  Ves.  130. 

13.  Bond  cannot  be  tacked  against  creditors. 

Not  to  be  tacked  to  a  mortgage  against  creditors.    Hamerton  v.  Rogers, 

1  Ves.  513. 

14.  Vide  in  tit.  Tacking. 

15.  Where  a  dechiration  of  trust  of  a  term  is  su£Gicient.* 

Tlie  custody  of  the  deeds  creating  a  term,  accompanied  by  a  declaration 
of  the  trust  of  it  in  favour  of  a  second  incumbrancer^  without  notice  of  the 
prior  mortgage ;  held  to  give  him  an  advantage  over  the  first  incumbrancer, 
which  a  court  of  equity  would  not  deprive  him  of.    Stanhope  ▼.  Earl  Veniey, 

2  Eden,  81. 

1 6.  Of  notice  —  efi^  of  notice  of  unrqpstered  incumbrances. 

Notice  of  an  unregistered  mortgage,  held  to  affect  subsequent  mortgagees, 
who  had  registereo.    Sheldon  v.  Cox,  2  Eden,  224. 

17.  A  recovery,  though  to  the  use  of  a  mortgage,  first  enures  to 

ancient  uses. 

Where  a  father  was  tenant  for  life  with  remainder  to  his  son  in  tait,  who, 
on  his  marriage,  by  lease  and  release,  conveys  bis  estate  to  trustees  m  strict 

settlement; 
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settlement ;  and  some  time  afterwi^rds  joins  with  his  father  in  making  a 
mortgage  of  the  samQ  estate,  and  suffers  a  recovery  to  the  use  of  tlie  mort- 
gaged Held,  that  the  recovery  shall  notwithstanding  enure  first  to  the 
uses  of  the  marriage  settlement.   Cheney  v.  Hall,  2  Eden,  357. ;  Amb.  526. 

IX.  fontlo^vxt. 

1.  Nature,  properties,  and  consequences  of. 

1.  A  mortgagee,  afVer  he  hath  foreclosed  the  mortgage,  cannot  bring  an 
action  on  his  bond  or  the  covenant  in  the  mortgage  until  the  estate  hath 
been  fairly  sold,  and  it  is  seen  whether  the  purchase  money  is  deficient ;  for 
until  it  is  sold,  the  estate  remains  a  pledge,  and  non  constat,  but  it  may  be 
ample.    Took  v. ,  Dick.  785. 

2.  Judgment  confessed  after  a  bill  of  foreclosure  ineffectual  against  the 
plaintiff*.    2  Ves.  &  Beam.  207. 

2.  De&ult  of  payment  under  a  decree  upon  a  redemption  bill,  whether 

equivalent  to. 

Default  of  payment  under  a  decree  upon  a  bill  for  redemption,  operates  as 
a  foreclosure.     11  Ves.  199. 

3.  Dismission,  for  want  of  prosecution  of  a  redemption  bill,  whether 

equivalent  to. 

Dismission  of  a  bill  for  redemption,  for  want  of  prosecution,  has  not 
the  effect  of  foreclosure  :  not  preventing  another  bill.     18*  Ves.  jun.  460. 

4.  Where  the  title  deeds  are  lost 

The  title  deeds  being  stolen  ifrom  a  mortgagee ;  the  account  directed  with- 
out an  inquiry.    Stokoe  v.  Robson,  3  Ves.  &  Beam.  51. 

5.  Of  copyhold  premises. 

For  foreclosure  of  copyhold  premises.    See  Hill  v.  Price,  Dick.  344. 

6.  By  one  of  several  interested  in  a  mortgage. 

A  trustee  laid  out  the  money  of  different  persons  on  a  mortgage ;  fore-^ 
closure  by  one  ceshn  que  trust  as  to  his  share.  Montgomerie  v.  the  Marquis' 
of  Bath,  3  Ves.  560. 

7.  Against  in&nt  heir  of  copyhold  mortgaged  by  lease  and  release. 

Vide  4  Ves.  370. 

8.  Agunst  tenant  for  life,  the  tenant  in  tail  being  abroad. 

Decree  of  foreclosure  against  a  tenant  for  life,  the  tenant  in  tail  being 
abroad.    Flshwick  v.  Lowe,  1  Cox,  411. 

9.  Of  making  incumbrances  pendente  lite,  parties  to  the  decree  o£ 

Effect  of  lis  pendens :  subsequent  mortgagees  of  an  equity  of  redemption 
bound  by  a  decree  of  foreclosure ;  though  not  made  parties.  An  exception 
by  a  purchaser  on  that  ground  was  disallowed ;  and  a  specific  performance 
decreed ;  with  costs.    Bishop  of  Winchester  v.  Paine,  11  Ves.  294. 

10.  Decree  of  foreclosure  sometimes  opened. 

A  decree  of  foreclosure  had  on  sequestration  in  1777,  in  pursuance  of  st. 
7  Geo.  2.  c.  14.,  against  an  absent  mortgagor,  known  by  the  plaintiff"  to  be  incom- 

Ctent,  from  mental  imbecilitv,  to  conduct  his  a&irs :  and  advantage  having 
en  taken  in  the  account  of  the  state  of  the  defendant,  and  of  his  absence,  and 
of  his  having  nobody  to  manage  his  defence :  and  a  sale  had  in  1780  in  pursuance 
of  such  decree,  to  the  person  conducting  the  suit;  set  aside  as  fraudulent, 
on  original  bill  filed  in  1785  by  the  heir  of  the  mortgagor ;  and  an  inquiry 
directed  into  the  circumstances,^  upon  the  ground  q£  which  the  decree  and 
former  proceedings  were  impeached.   Carew  v.  Johnston;  2  Sch.  &  Lef.  280. 

11.  Oper. 
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1 1.  Operation  of  an  action  for  the  balance,  to  open. 

«  After  foreclosure  and  sale,  action  by  the  mortgagee  for  the  balance  opens 
the  foreclosure.  Therefore,  the  mortgagee  should  have  time  to  get  back  the 
estate  and  tender  a  re-convey^nce,  and  the  mortgagor  to  redeem.  But  the 
mortgagee  having  taken  possession  a  considerable  time  ago,  and  die  balance 
being  inconsiderable,  a  perpetual  injunction  was  decreed.  Perry  v.  Barker, 
ISVes.  198. 

12.  Time  for  payment  enlarged. 
A  fourth  order  made  for  enlarging  the  time  for  pajrmeot  of  mortgage 
money,  under  the  circumstanced    Edwards  v.  Cunlifie,  1  Mad.  287. 

13.  Disposition  of  the  premises  pending. 

After  bill  of  foreclosure  filed  by  mortgagee,  and  a  receiver  appointed, 
tenant  for  life  of  the  mortgaged  premises  with  leasing  power*  makes  leases. 
A  bill  is  filed  by  a  judgment-creoitor,  who  moves  to  set  the  premises,  pend- 
ing the  cause.  '  Oraered  to  be  set,  without  prejudice  to  any  right  the  tenants 
may  have  against  their  lessor ;  and  they,  as  tenanU  from  year  to  year  to  the 
receiver,  being  entitled  to  notice  to  quit.  Lord  Mansfield  v.  HamiltoD; 
Hobhouse  v.  Hamilton,  2  Sch.  &  Lef.  28. 

14.  Irish  practice  to  decree,  not  a  foreclosure,  but  a  sale. 

The  course  in  Ireland  is  a  decree  for  sale,  instead  of  foreclosure ;  the 
mort^or  having  the  surplus,  if  any :  die  mortgagee,  his  rem^y  in  case  of 
deficiency.    IS  Yes.  205. 

X.  0atwt  atUt  mmt  of  tge  rtgj^tti  of  fbt  aMigme  of  tge 

ttiottgcigett 

1.  Whether  co-extensive  only  with  those  of  the  mortgagee. 

1.  Assignment  of  a  mortgage  without  the  privity  of  the  mortgagor :  the 
assignee  takes  subject  to  the  account  between  the  mortgagor  and  mortgagee. 
Matthews  v.  Wallwyn,  4  Yes.  118. 

2.  Assignment  of  a  mortgage  without  the  intervention  of  the  mortgagor, 
is  subject  to  the  account  between  the  mortgagor  and  the  mortgagee.    9  Ves. 

264. 

8.  As  between  mortgagee  and  persons  claiming  under  him,  without  the 
privity  of  the  mortgagor,  they  cannot  add  to  what  is  due,  settle  the  account, 
or  turn  interest  into  principal.    4  Yes.  128. 

2.  Notice  of  assignment,  how  for  essential. 

Notice  to  the  mortgagor  of  the  assignment  not  necessary  to  its  validity. 
9  Ves.  411. 

3.  Whether  affected  by  antecedent  incumbrances  of  which  the  mort- 
gagee had  not  notice. 

Derivative  mortgagee  not  affected  by  a  settlement's  coming  to  his  hands, 
if  the  mortgage  from  whom  he  took  his  mortgage,  had  not  notice.  Sweet  v. 
Southcote,  Dick.  67  L 

4.  Whether  bound  by  subsequent  payments  to  the  mortgagee. 

After  an  assignment  of  a  mortgage,  payments  to  the  mortgagee  without 
notice,  must  be  allowed  by  the  assignee.  The  registry,  the  premises  bebg 
in  Middlesex,  is  not  notice  for  this  purpose.  Tender,  after  the  bill  filed, 
of  the  bslance,  deducting  the  payments  to  the  mortgagee,  with  costs, 
deprived  the  assignee  of  subsequent  costs.  Williams  v.  SorreU,  4  Yes. 
389. 

5.  Rights 
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5.  Rights  of  the  devisee  of  a  reversionary  interest  to  have  the  money 

arising  from  a  sale,  secured. 

Testator  having  a  debt  secured  upon  land»  gives  the  mortgage  money  to 
the  mortgagor,,  and  desires  that  he  will  give  a  reversionary  interest  in  tlie 
premises  to  A.  The  mortgagor  selling  the  estate,  shall  bring  the  mortgage 
money  into  court;  for  the  use  of  the  devisee  of  the  reversion,  subject  to  me 
life-estate.    Lewis  v.  King,  2  B.  C.  C.  630. 

XL  fiMmt  attfi  tfttnt  of  tge  tttterr^t  and  oUtgattoit  of  tge  Brir 

of  tge  mortgagor^ 

1.  His  interest,  being  an  infimt,  will  be  guarded,  by  inquiring  whether 

a  sale  will  be  for  his  benefit. 

Inquiry  directed,  in  case  the  mortgagee's  consent  to  a  sale  whether  it  will 
be  for  the  benefit  of  the  infant  heir  of  Sie  mortgagor.    Mondey  v.  Mondey, 

1  Yes.  &  Beam.  222. 

2.  By  execuUng  new  securities,  the  debt  becomes  his  own. 

1.  Where  heir  inherits  a  mortgaged  estate,  if  he  executes  a  new  covenant 
and  bond,  with  a  new  eouity  of  redemption,  he  makes  the  debt  his  own, 
and  his  personal  estate  shall  be  primarily  liable.     Donisthorpe  v.  Porter, 

2  Eden,  162. 

2.  Mortgaged  estate  descends ;  the  mortgagee  pressing,  the  security  is 
assigned;  a  mere  covenant  by  the  heir,  upon  that  occasion,  for  payment, 
does  not  make  it  his  personal  debt.    3  Yes.  131. 

3.  Is  included  in  the  saving  of  7th  Geo.  2.  c.  14*  Ir. 

The  heir  of  mort^gor  ma^  take  advantage  of  the  saving  in  the  statute 
7  Geo.  2.  c,  14.  in  favour  of  mfants,  persons  of  nonsane  memoryi  and^^me 
coverts.   Carew  v.  Johnstone,  2  Sch.  &  Lef.  280. 

XII.  ^rget* 

By  union  with  the  fee. 
Mortgage  not  merged  by  union  with  the  fee ;  the  actual  intention,  not 
establish  h^  acts  of  the  party,  presumed  from  the  greater  advantage  against 
merger  in  mvour  of  the  persoiuJ  representative.    Forbes  v.  Mofiat,  18  Yes. 
jun.384. 


MORTMAIN  AND  CHARITY. 
L  3tt  telattoti  to  tge  titat.  I  (C&to^  4.  u  14. 

What  uses  are  within  the  statute. 

II.  Jti  telatlott  to  tge  0tat.  4S  eii3«  c.  4. 

Charitable  uses  within  the  statute  ^-  a  beouest  for  preaching  a 
sermon,  keeping  chimes  in  repair,  and  paying  singers. 

III.  tn  relattott  to  tj^  0tat.  9  (Ceo.  2.  c^  36. 

1.  It  was  intended  to  have  a  local  operation  only. 

2.  It  meant  to  prevent  an  addition,  by  will,  to  land  already  in 

mortmmn. 

3.  larolment  in  the  court  of  chancery,  means  the  court  of  chan- 

cery in  England. 

4.  Bequests  wi^  tbQ  statute — derise  vpon  a  secret  trust  for  a 

charity. 

5.  Be- 
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5.  Bequests  within  the  statute  •—  devise  declared  to  be  in  trust 

for  a  charity,  though  no  declaration  of  trust  executed  pur- 
suant to  the  statute  of  frauds* 

6.  Bequests  within  the  statute  —  a  charity  for  general  purposes. 

7.  Bequests  within  the  statute  —  where  the  pnncipal  part  of  a 

charity  fails  the  whole  fails. 

8.  Bequests  within  the  statute  —  bequest  in  iavour  of  two  per- 

sons by  name,  for  officiating  in  a  charity  void  by  the  statute. 

9.  Bequests  within  the  statute  —  i^  charity  bad  in  part,  &ils  in 

all,  if  every  part  is  connected. 

10.  Bequests  within  the  statute —  legacy  secured  by  mortgage. 

11.  Bequests  within  the  statute  —  bequest  of  a  mortgage,  though 

included  in  a  residue. 

12.  Bequests  within  the  statute  —  de\dse  of  real  and  personal 

estate  in  trust  for  debts  and  legacies,  void  as  a  chai^  of 
charity  legacies  upon  the  real  and  leasehold  estates,  and 
money  on  mortgage. 

IS.  Bequests  within  the  statute  —  legacy  to  be  laid  out  in  land, 
until  which,  at  interest 

14>.  Bequests  within  the  statute  —  devise  of  real  estates  to  be  sold, 
and  the  produce,  with  the  personal  estate,  upon  trust,  to 
be  laid  out  in  lands  or  the  funds,  subject  to  die  debts  and 
legacies,  for  the  maintenance  of  a  charity  in  Scotland; 
void  as  to  the  produce  of  the  real  estate,  valid  as  to  the 
personal  property,  by  the  effect  of  the  option. 

15.  Bequests  within  the  statute  —  bequest  of  money  secured  by 

assignment  of  the  poor  and  county  rates. 

16.  Bequests  within  the  statute  —  legacy  to  the  trustees  of  a 

chapel  for  protestant  dissenters,  to  be  applied  in  discharge 
of  the  mortgage  on  the  chapel. 

17.  Bequests  within  the  statute  —  legacy  to  be  laid  out  in  land 

for  the  benefit  of  two  preachers  at  a  chapel. 

18.  Bequests  within  the  statute  —  legacy  to  be  laid  out  in  land 

for  the  establishment  of  minister  of  a  chapel. 

19.  Bequests  within  the  statute  —  trust  to  build  or  purchase  a 

chapd,  support  a  gospel  minister,  and  for  such  charitable 
uses  as  executors  should  think  proper. 

20.  Bequests  within  the  statute  —  devise  of  a  house  to  keep 

books  in,  for  the  increase  and  improvement  of  christian 
knowledge. 

21.  Bequests  within  the  statute  —  legacy  to  build  and  endow  a 

hospital  upon  land,  not  already  in  mortmain. 

22.  Bequests  within  the  statute  —  legacy  towards  *^  erecting  an 

endowment  of  a  hospital  for  tne  county  of  D. ;''  it  being 
necessary  to  purchase  land  for  that  purpose. 

23.  Bequests  within  the  statute — bequest  to  sell  and  buy  land  to 

erect  an  almshouse. 

24.  Bequests  within  the  statute  —  devise  of  real  and  personal 

estate  to  be  sold,  and  part  of  the  money  to  be  laid  out  in 
the  purchase  of  land  to  erect  and  endow  an  almshouse. 

25.  Bequests  within  the  statute  —  legacy  to  buUd  almshouses,  and 

purchase  the  ground ;  with  secondary  objects. 

26.  Be- 
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26.  Bequests  within  the  statute  —  legacy  to  build  a  school-house, 

and  to  endow  it,  the  parish  having  land  on  which  a  school- 
house  formerly  stood. 

27.  Bequests  within  the  statute  —  a  legacy  to  erect  a  new  school- 

house,  there  being  no  land  upon  which  to  erect 

28.  Bequests  within  the  statute  —  bequest  to  erect  a  school-house^ 

and  purchase  land  for  that  purpose. 

29.  Bequests  within  the  statute  —  devise  of  freehold  houses  to 

eight  poor  persons  of  a  parish. 

30.  Bequests  within  the  statute — legacy  to  the  governors  of 

queen  Anne's  bounty. 

31.  Bequests  within  the  statute  —  legacy  "to  the  society  for  in- 

creasing clergymen's  livings  in  England  and  Wales,** 
(which  means  the  trustee!^' of  queen  Anne's  bounty,)  for 
the  perpetual  purpose  of  increasing  their  livings. 

32.  Bequests  within  the  statute  —  trust  for  establishing  a  per- 

petual botanical  garden ;  the  testator  adding,  that  he  trusted 
it  would  be  a  public  benefit. 

33.  Bequests  within  the  statute— ^bequest  of  a  navigation  share 

for  the  improvement  of  the  city  of  Bath. 

34.  Bequests  Mrithin  the  statute  —  a  citizen  of  London  cannot, 

under  the  custom,  give  land  out  of  London  in  mortmain. 

35.  Bequests  within  the  exception  in  the  statute  —  general  rules. 

36.  Bequests  within  the  exception  in  the  statute  —  the  exception 

only  extends  to  colleges  established  at  the  time  when  the 
statute  was  enacted. 
37*  Bequests  within  the  exception  in  the  statute  —  devise  to  the 
"  thirteen  fellows  of  A.  living  at  testator^s  death/' 

38.  Bequests  not  within  the  statute — devise  in  mortmam  by  a 

will  before  the  statute. 

39.  Bequests  not  within  the  statute  — appointment  in  mortmain 

after  the  statute,  under  a  power  in  a  will  executed  before. 

40.  Bequests  not  within  the  statute  —  gift  of  personalty  to  estab- 

lish a  school. 

41.  Bequests  not  within  the  statute  —  devise  of  i:eal  and  personal 
■  estate  to  trustees  to  take  a  house  for  a  school,  to  educate 

children  and  grandchildren  of  particular  persons. 

42.  Bequests  not  within  the  statute  —  I^acy  to  erect  a  school 

and  blind  asylum,  with  a  direction  that  lands  should  not  be 
purchased,  and  the  expression  of  an  expectation  that  lands 
would  be  given  for  the  charities. 

43.  Bequests  not  within  the  statute  —  bequest  for  building  a 

house  for  reduced  gentlewomen. 

44.  Bequests  not  within  the  statute  —  money  to  build  a  parson- 

age-house, where  no  land  is  to  be  purdiased. 

45.  Bequests  not  within  the  statute  —  money  to  repair  parsonage- 

houses. 

46.  Bequests  not  within  the  statute  —  legacy  to  be  laid  out  in 

buildmg  upon  land  already  in  mortmain. 

47.  Bequests  not  within  the  statute  —  bequest  for  rebuilding,  re- 

pairing, &c.  almshouses,  is  valid  to  the  extent  of  any  ap- 
plication upon  the  land  alreiidy  in  mortmain. 
Vot.  VIII.  3  D  48.  Bequests 
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48.  Bequests  not  within  the  statute  —  legacy  towards  ^  erecting 

an  endowment  of  a  hospital  for  the  county  of  D."  may  go 
in  aid  of  an  endowment  of  any  hospital  already  existing. 

49.  Bequests  not  within  the  statute  —  l^acy  for  the  increase  and 
'  improvement  of  christian  knowledge. 

50.  Bequests  not  within  the  statute  —  bequest  of  money  to  be 

invested  in  the  funds,  until  it  could  be  laid  out  in  land 
**  to  the  satisfaction''  of  the  trustees. 

51.  Bequests  not  within  the  statute — money  to  be  laid  out  in 

the  purchase  of  heritable  securities  in  Scotland. 

52.  Bequests  not  within  the  statute  —  legacy  to  be  laid  out  in 

land  in  Scotland. 

53.  Bequests  not  within  the  statute  •—  devise  of  real  estates  to  be 

soId»  and  the  produce,  with  the  .personal  estate,  upon  trust, 
to  be  laid  out  in  lands  or  the  funds,  subject  to  debts  and 
legacies,  for  the  maintenance  of  a  charity  in  Scodand; 
void  as  to  the  produce  of  the  real  estate ;  valid  as  to  the 
personal  property,  by  the  effect  of  the  option. 

54.  Bequests  not  within  the  statute  —  legacy  to  be  laid  out  in 

land  in  Ireland. 

55.  Bequests  not  within  the  statute— fVdT^,  whether  a  bequest 

of  money  upon  mortgage  is. 
66^  Bequests  of  a  doubtful  class  —  devise  upon  a  secret  trust  for 

a  charity,  not  declared  pursuant  to  the  statute  of  firauds. 
57*  Bequests   of  a  doubtful  class  —  bequest  of  money  upon 

mortgage. 

58.  Conveyances  within  the  statute  —  mortgage  of  turnpike  tcdis. 

59.  Conveyances  within  the  statute  —  influence  of  a  will  upcm  a 

deed  executed  within  the  year. 

60.  Conveyances   not  within  tLe  statute  —  reservation   to  the 

grantor  of  a  power  of  regulating  the  charity. 

61.  Conveyances  not  within  the  statute  —  deed,  when  enrolled, 

need  not  be  executed  by  grantees;  sufficient,  if  by  grantor. 

62.  Conveyances  not  within  the  statute— =>  a  case  in  which  the 

grantor  retained  the  deed,  after  enrolment,  in  his  possession, 
and  was  himself  rector  of  the  benefice  endowed. 

63.  Conveyances  not  within  the  exception  in  the  statute  —  grant 

to  a  college,  not  beneficially,  but  in  trust  for  other  objects 

IV*  In  relattan  to  tfyt  qttt^tion,  toj^at  beqiirjst?  are  to  cfiarirablt 
vim ;  toBat  not. 

1.  What  aitt  —  bequest  to  poor  relations. 

2.  What  are  —  devise,  with  a  discretion  yearly  to  distribute  so 

much  amongst  testator's  poor  kinsfolk,  and  their  issue, 
dwelling  in  B. 

3.  What  are  —  bequest  of  residue  <*  to  the  widows  and  chil* 

dren  of  seamen  belonging  to  the  town  of  Liverpool." 

4.  What  are  not  —  bequest  fi>r  such  **  benevolent^*  purposes 

as  the  trustees  in  their  discretion  may  agree  on. 

5.  What  are  not  —  beouest  in  trust  fat  sudi  objects  of  bene^ 

▼olence  and  liberality  as  the  trustee  in  his  own  discretion 
shall  most  approve. 

V.  Jn 
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V.  3ln  relattdtt  to  tge  consitructtoti  of  Oebt^rsi  to  cBaritable  u»tfi^ 

1.  Rule  of  construing  wills  in  charity  cases,  different  from  the 

cases  of  individuals. 

2.  Rule  of  construction,  where  the  intention  is  obscure. 

S.  Bequest  to  ^<  erect,"  imports  that  land  is  to  be  bought,  unless 
a  contrary  intent  is  manifested. 

4.  Whether  a  bequest  for  repairing  a  chapel,  authorizes  the 

building  a  new  one. 

5.  A  legacy  substituted  for  one  void  by  the  statute,  without 

naming  the  fund,  was  held  to  be  out  of  the  same  fiind  as 
the  othar. 
6-  Where  testator  "  directs"  the  residue  "  to  be  divided  for" 
certain  charitable  purposes  named,  <^  and  other  charitable 
purposes  to  be  named  hereafter,"  which  he  omits. 

7.  A  surplus,  with  its  increase,  was  held  to  result,  after  a  term, 

to  the  chari^,  under  the  ^neral  trust ;  not  to  the  heir. 

8.  A  case  in  which  the  question  was,  whether  fhe  amount  of 

the  sum  to  be  appointed  was  discretionary  in  the  ap- 
pointor. 

9.  A  bequest  in  trust  '^  for  the  worship  and  service  of  God." 

VI.  Sin  Illation  to  tfjt  con^tcumon  of  tRetisi  to  cgaritable  um^ 

In  relation  to  religious  worship. 

VII.  £)f  tgr  era  of  tfft  iutifitnttmn  of  tj^e  rourt  of  rBanrerp, 

upon  tn£onnatiott0  for  etitabli0&ittg  cgarittesi. 

It  arose  since  the  reign  of  Elizabeth. 

VIII.  jgDf  t^  0emral  imi^tnttmn  tmti»t1>  bp  t&e  court  of 

'  (Saucerp  ober  cSaritte^^ 

1.  Distinction  between  the  internal  management  of  a  charity, 

and  management  of  the  revenue. 
3.  Where    the  charity  is   regulated  by  governors    under    a 

charter. 

3.  To  enforce  trusts  on  laches  of  visitor. 

4.  In  the  case  of  the  visitor  becoming  lunatic 

5.  To  enforce  trusts,  on  abuse  by  trustees,  by  decreeing  an 

account  for  the  time  past. 

6.  To  enforce  trusts,  on  abuse  by  trustees,  by  vacating  appoint- 

ments to  offices. 

7.  Breach  of  trust,  by  pulling  down  and  selling  the  materials 

of  a  chapel,   and   converting  to  other   uses  the  burial 
ground,  i^eved  against 

8.  To  enforce  trusts  on  laches  of  trustee,    by  directing  an 

^plication  for  the  sisn  manual  to  erect  >i  charity. 

9.  To  enforce  trusts  on  laches  of  trustees,  by  appointing  re- 

ceiver, and  decreeing  account 

10.  By  correcting  deviations  from  the  will  of  the  founder. 

11.  To  administer  in  case  of  non-acceptance  of  bequest. 

12.  Obligation  to  administer  trusts  for  the  benefit  of  protestant 

dissenting  congregations. 

3  D  2  13.  O^ 
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13.  or  marshalling  bequests  by  wills  made  before  and  after  the 
mortmain  act,  so  as  to  render  all  availaUe. 

1^.  Of  marshalling  assets  in  the  case  where  realty  and   per- 
.^  sonalty  are  bequeathed,  and  the  real  bequest  is  void. 

*         15.  In  relation  to  injunctions. 

16.  In  the  caseof  the  foundling  hospital. 

17.  Presumptions  are  in  favour  of  a  charity. 

IS.  Presumption  in  favour  of  the  regularity  of  proceedings. 

IX.  3111  itiatton  to  commidtitottf  atin  commitf^iotiecK  of  cj^arit^ 

able  iQWsit 

1  •  Commission  —  the  mode  of  objecting  to  a  commission  issued 
in  an  unwarrantable  case,  may  be  oy  eiLceptions. 

2.  Ck>mmissioners  —  a  contempt  oflfered  to  them  is  ponisfaaUe 
by  the  great  seal. 

X.  3|n  relation  to  t&e  question,  tD&et&er  a  tj^antaUe  beqntft  tf 

mt%  a0  a  court  of  tnuitp  toili  ejretticr* 

K  Where  the  property  is  devoted  to  chari^  in  general. 

2.  Where  a  charitable  purpose  is  expressed,  however  geneml, 

the  bequest  shall  not  fidl  on  account  of  the  unoerteinty  of 
the  object. 

3.  The  most  general  gifts  for  charity  will  be  executed. 

4.  It  has  never  executed  a  charity  unless  described  by  the  will, 

or  the  property  has  been  devoted  to  charity  in  generaL 

5.  A  power  to  trustees  to  .continue  testator's  chanties,  or  to 

give  any  others  they  should  think  fit. 

6.  Bequest  of  residue  '*  to  the  widows  and  childrai  of  seamen 

belonging  to  the  town  of  LiverpooL'' 
?•  Where  no  executor  has  been  named  to  carry  the  purpose 
intoeflfecL 

8.  Where  the  trustee  died  in  testator's  U&time,  and  die  bequest 

was  to  such  charitable  purposes  as  he  sbcNild  appoint. 

9.  Where  the  executor  who  was  to  name  the  hospiUil  to  whidiy 

&C.  was  struck  out  of  the  win.  ' 

10.  A  conveyance  d^ctive  from  limitation  to  certain  officerB, 

instead  of  the  anrporate  body,  aided  under  43  Eliz.  c  4. 

11.  Bequest  to  a  charity  in  Scothind. 

XI.  3n  rrlatton  to  prriitmnanesi  to  carrptitg  tbamaUe  ugt$ 

'  into  emutioti. 

Acceptance  of  the  bequest  by  the  baMfidary. 

XIL  3n  celation  to  tfie  moOe  to  toj^  cfiaritaUe  11010  toM  be 
tarr^  toto  ejrettitioti* 

1.  Tllieie  the  pn^)erty  is  devoted  to  charity  in  seneraL 

2.  Where  the  purpose  is  indefinite,  the  disposition  is  in  the 

sign  manual ;  where  a  trustee  is  to  be  interposed,  with  an 
olject  defimd,  the  coort  will  administer. 

3.  Where  the  will  interposes  m  trust,  the  dispoMtion  most  be 

by  a  scheme  b^re  the  master;  where  no  trus^  by  sign 
manual. 

4.  Wherf 
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'    4.  Where  the  intention  is  obscurely  expressed. 

5.  Where  the  mode  prescribed  is  left  uncertain. 

6.  Where  testator  "  directs"  the  residue  **  to  be  divided  for**^ 

certain  charitable  purposes  named,  ^<  and  other  charitable 
purposes  to  be  nanled  hereafter,"  which  he  omits. 

7.  Where  the  trustee  died  in  testator's  lifetime,  and  the  bequest 

was  to  such  charitable  purposes  as  he  should  appoint. 

8.  Where  a  charity  is  so  given  that  there  can  be  no  objects* 

9.  Where  the  objects  of  a  charity  may,  though  they  do  not  at 

present,  exist. 

10.  Where  a  gift  to  a  charity  was  not  void,  but  such  as  the  court 

could  not  tolerate.  « 

11.  Where  a  charity  cannot  be  executed  as  directed,  but  may 

substantially  in  ahdRier  mode,  it  ^all  be  executed  cy  pres^ 

12.  In  administering  a  ^charity,  though  a  particular  intention 

&il5,  the  gaiend  intention  shall  be  executed  cy  pres. 
IS.  On  failure  of  tfie  particular  mode  prescribed.  '' 

14.  The  court  will  not  execute  a  trust  diiferehUy  from  that  in«- 

tended,  unless  it  cannot  be  executed  literally. 

15.  Authority  of  the  great  seal,  having  summary  powers  to 

regulate  a  ch«ritjr,  to  vary  the  foundation  of  the  trust. 

16.  A  case  in  which  the  direction  of  the  founder  was  varied.^ 

17.  The  doctrine  c^  cy  pres  is  now  much  narrower  than  for- 

merly. 

18.  Where  two  parties  differ  as  to  the  mode  of  execution,  the 

leaning  is  in  &vor  of  the  original  system. 

19.  Administrators  of  charities  becoming  subject  to  a  foreign 

power,  a  new  scheme  must  be  laid  before  the  court. 

20.  A  trust  for  the  advancement  of  Christianity,  wanting  oljjects, 

must  be  appointed  de  novo. 

21.  In  the  case  of  an  increase  of  revenue* 
22*  In  the  case  of  a  surplus* 

23*  Where  the  benefictfury  refuses  to  accepl. 

24*  A  devise  of  lands  to  build  and  endow  a  college^-  may  be  ex- 
ecuted on  a  grant  of  a  charter  from  the  crown. 

25*  In  the  case  of  a  beauest  for  the  increase  and  improvement 
of  christian  knowledge* 

26.  Legacy  to  repair  parsonage  houses;  the  dection  of  the  ob- 
jects is  in  the  court* 

27*  Where  adyowsons  are  devised  to  a  coU^e  already  having  its 
number* 

28.  In  the  case  of  a  beauest  of  residue  '*  to  the  widows  and* 
children  of  seamen  belonging  to  the  town  of  LiverpooL" 

29*  By  building  a  new  chapel  where  tke  trust  was  for  repairs* 

30*  Where  a  devise  to  a  coxporatimi  was  in  trust  ^  from  time  to 
time"  to  expend  upon  a  road  '*at  Aeir  discretion*" 

31*  The  case  of  Harrow  school* 

XIII.  3|n  tfie  relotum  to  leacmt  ni  rfiadtp  Iditl»r. 

1*  The  power  of  trustees  to  Ieasey\riU  be  controlled  for  the 

benefit  of  the  charity. 
2*  A  charity  lease  will  be  set  aside  for  undervalue* 

3  D  3  3.  Cases 
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S.  Cases  in  which  leases  have  been  set  aside  for  undervalue. 

4.  Cases  in  which,  long  leases  have  been  set  aside. 

5.  Cases  in  which  leases  with  covenant  for  perpetual  renewal 

have  been  set  aside. 

6.  Cases  in  which  leases  impeached  for  inadequacy  of  value, 

have  been  upheld. 
7*  Cases  in  which  long  leases  have  been  upheld. 

XIV.  3|n  relattott  to  tge  futt&0  of  rieemotiptiarp  rorporariottf* 

Stock  cannot  be  appropriated  to  support  a  permanent  charity  ; 
but  must  be  sold. 

XV.  3n  ttlatton  to  ofBcesi  in  elmnoiipnarp  (ot|»rattoit0^ 

1.  Of  elections. 

2.  Course  of  proceedings  to  remove  an  officer. ' 

S.  Course  of  proceeding  to  remove  an  officer  de  facto^  where, 
from  feilure  of  heirs,  the  crown  become^  ^sitor. 

XVI.  Bin  relation  to  lubinal  pi:ocietiin80« 

1.  What  institutions  are  the  subjects  of  a  bill,  what  of  an  in- 

formation. 

2.  The  prayer  of  relief  in  a  charity  suit,  how  far  important  or 

conclusive. 

3.  In  relation  to  the  statute  52  Geo.  3.   c.  101.  giving  the  re- 

lief by  petition  — general  rules  as  to  the  cases  to  which  the 
act  applies. 

4.  In  relation  to  the  statute  52  Geo.  3.  c.  101.  giving  the  re- 

lief  by  petition  —  cases  not  within  the  act. 

5.  Of  referring  a  charity  cause  — -  to  a  particular  person  by  name^ 

not  as  arbitrator. 

6.  Proceedings  under  an  award  in  a  charity  cause — consent 
of  the  attorney-general,  or  inquiry  as  to  its  beneficial  ten- 
dency, requisite. 

7.  The  only  decree,  where  relator  in  a  charity  cause  appears  to 

have  no  titk,  can  be  to  dismiss. 

8.  The  course  of  correcting  the  omission, '  in  a  decree  in  a  char 

rity  case,  to  declare  the  nature  of  the  charity,  may  be  upon 
Ikrther  directions,  without  a  re-hearing. 

9.  Of  perpetuating  an  information,  by  executing  under  it  from 

time  to  time. 

10.  The  strict  rules  of  practice,  whether  applicable  to  injunctions 

in  charity  causes. 

11.  Mode  of  proceeding  to  remove  a  governor  finaqdulently 

elected. 

12.  Course  of  proceeding  to  remove  an  officer  defacto^  where^ 

from  fdlure  of  heirs,  the  crown  becomes  visitor* 

XVII.  3ln  relation  to  tfte  riggtiS  of  tfiiro  (Kt^ontr. 

1.  A  void  bequest  to  a  charitv  is  as  none,  under  a  settlement 

with  limitations  over  on  cle&ult  of  i^pointment. 

2.  A  void  charge  in  &vour  of  a  charity,  sinks  for  the  devisee. 

3.  Right  of  the  devisee,  subject  to  a  charitable  charge,  to  ac- 

cumulations previous  to  the  charity  taking  effect. 

4.  Right 
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4.  Riffht  of  the  next  of  kin  to  the  surplus  of  a  bequest  to  a 

charity. 

5.  Ri^ht  of  the  next  of  kin  to  the  surplus  of  a  residue  left  to  a 

cnarity. 

6.  Right  of  the  next  of  kin  on  a  void  bequest,  to  promote 

popery. 

7.  Right  of  the  heir  to  accumuladonsy  previous  to  devise  ex- 
.   ecuted. 

8.  Right  of  the  heir  to  the  surplus  of  rents  bequeathed  to  a 

charity. 

9.  Right  of  the  heir  to  the  surplus,  where  the  rents  of  an  estate 

bequeathed  to  a  charity,  are  increased. 
10.  Bequest  of  a  dou'btful  class -— legacy  for  clothing  such  poor 
cnildren  as  should  be  educated  m  the  school  of  the  nunnery 
of  Waterford. 


I.  3ln  i:e(atton  to  tge  trtan  1  (£Md«  4,  u  14. 

What  uses  are  within  the  statute. 

1 .  Legacy  to  such  purposes  as  the  superior  of  a  convent  or  her  successor 
may  judge  most  expedient,  void  as  a  superstitious  use*    6  Ves.  567* 

il  The  statute  1  £dw«  6.  c  14.  relates  only  to  superstitious  uses  of  a  par- 
ticular description  then  existing.    7  Ves.  495. 

II.  Bftt  relation  to  tSr  ^tsiu  43  itlih  t«  4* 

Charitable  uses  within  tlie  statute  —  a  bequest  for  preaching  a  sermon, 
keeping  chimes  in  repair,  and  paying  singers. 

A  bequest  for  preaching  a  sermon  on  ascension-dayi  for  keeping  the 
chimes  of  the  church  in  repair,  and  for  a  payment  to  be  made  to  the  singers 
in  the  gallery  of  the  church,  are  all  bequests  to  charitable  uses,  withiD' 
48  Eliz.    Turner  v.  Ogden,  Cox,  316. 

III.  Bfn  relation  to  tBe  titat.  9  <Stn*  2.  c^  36. 

1.  It  was  intended  to  have  a  local  operation  only. 

The  statute  of  mortmain  does  not  extend  to  the  island  of  Grenada,  in  the 
West  Indies ;  the  object  of  the  statute  bein^  wholly  political,  it  having 
grown  out  of  local  circumstances,  and  beins  mtended  to  have  only  a  local 
operation.    Attomey^genend  v.  Stewart,  2Mer.  143. 

2.  It  meant  to  prevent  an  addition,  by  will,  to  land  already  in  mortmain*- 

The  statute  of  mortmain  meant  to  prevent  a  person  from  adding  to  land 
already  in  mortmain  by  will.    2  Ves.  241. 

3.  Inrolment  in  the  court  of  chancery, .  means  the  court  of  chancery  ia 

England. 

Donations  inier  vivos  in  mortjoiain,  are  not  prohibited  by  the  statute,  but 
regulated ;  the  statute  requiring  enrolment  m  the  court  of  chancery ;  by 
which  is  meant  the  court  of  chancery  in  England,  where  there  is  an  ancient 
office  for  the  enrohnent  of  deeds ;  and  there  being  no  enrolment  offices  an- 
nexed to  the  courts  of  chancery  in  the  colonies.  Attorney-general  v.  Stewart, 
2  Mer.  143. 

4.  Bequests  within  the  statute  —  devise  upon  a  secret  trust  for  a 

charity. 

1.  Devise  held  to  be  void,  being  proved  to  bc'upon  a  secret  trust  for  a 

3  D  4  charity : 
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charity :  conveyances  having  been  naade  by  the  devisees,  and  the  trust  de- 
'  Glared,   though  they  denied,  by  their  answer,  having  made  any  promise. 
Edwards  v.  Pike*  1  Eden,  267* 

2.  Devise  by  will,  attested  by  three  witnesses,  to  A.»  B.,  and  C,  and  the 
heirs  of  the  survivor.  The  bill  stated  that  it  was  upon  a  secret  trust  for  a  cha- 
rity declared  by  an  instrument  executed  at  the  same  time  as  the  will,  and  at- 
tested by  two  witnesses  only,  which  was  admitted  b^  the  answer.  Held, 
that  the  devise  was  void  under  the  statute  of  mortmam.  Boson  y«  Statfaam, 
1  Eden,  508. ;  1  Cox,  17. 

5.  Bequests  within  the  statute  —  devise  declared  to  be  in  trust  for  a 
charity,  though  no  declaration  of  trust  executed  pursuant  to  the  sta- 
tute of  frauds. 

Devise  to  A.,  B.,  and  C,  and  the  heirs  of  the  survivor,  declarefd  to  be  in 
trust  for  a  charity,  and  therefore  void,  although  no  declaration  of  trust  exe- 
cuted according  to  the  statute  of  frauds.  '  Boson  v.  Statham,  1  Cox,  16. 

6.  Bequests  within  the  statute  —  a  charity  for  general  purposes. 

1.  A  general  charity  is  void  under  the  statute  of  mortmain.  Blandford 
V.  Fackerell,  4  B.  C.  C.  394. 

2.  Testator  gave  real  and  personal  in  trust,  that  a  commodious  and  proper 
house  should  be  taken  on  lease,  at  such  yearly  rent  as  should  be  agreed  on, 
or  otherwise  as  the  trustees  should  think  fit,  as  a  school,  and  that  the  chil- 
dren and  grandchildren  of  some  relations  should  be  placed  there  from  the  age 
of  sevep  to  fourteen,  then  to  be  put  out  apprentices ;  also,  that  such  other 
children,  as  the  trustees  should  think  fit,  should  be.  placed  at  the  same 
school ;  and  he  gave  directions  as  to  an  inscription,  visitation,  &c. :  this  trust 
is  void  under  the  mortmain  act,  as  to  the  general  purpose  of  a  permanent 
charity,  but  good  as  to  the  dispositions  for  the  relations,  to  the  extent  of 
children  and  grandchildren  of  such  of  the  stocks  -specified  as  were  in  being 
at  the  testator's  death ;  and  while  the  school  is  kept  open  for  them,  other 
children  may  be  educated  there.    Blandford  v.  Thackerell,  1  Ves.  238. 

7.  Bequests  within  the  statute  -^  where  the  principal  part  of  a  charity 

fails,  the  whole  fails. 

Where  the  principal  part  of  a  charity  fails,  the  whole  fails ;  though  part 
would  have  been  good  if  unconnected ;  as  a  bequest  to  an  infirmary,  or  a 
'  school,  connected  with  a  purpose  of  building  it.     10  Ves.  538. 

8.  Bequests  within  the  statute  —  bequest  in  favour  of  two  persons  by 

name,  for  officiating  in  a  charity,  void  by  the  statute. 

A  conveyance  of  land  to  a  charitable  use, .  enrolled  within  the  time  limited 
by  the  stat.  of  9  Geo.  2.  c.  36.  is  not  void  by  reason  of  any  reservation  to  the 
grantor  of  a  power  of  regulating  the  charity.  It  is  sufficient  that  the  deed  is 
executed  by  the  grantor  at  the  time  of  the  inrolment,  and  it  need  not  be 
executed  by  the  ^ntees.  A  bequest  of  money  to  be  laid  out  in  land,  and 
applied  to  a  charitable  use,  but  until  an  eligible  purchase  can  be  made,  to 
be  laid  out  at  interest,  and  the  interest  applied  m  the  same  manner,  does 
not  eive  any  alternative  to  the  trustees,  but  is  void  by  the  statute.  And  so 
is  a  bequest  made  in  favour  of  two  persons  by  name,  if  given  to  them  for 
officiating  in  a  charity,  void  by  the  statute.    Greives  v.  Case,  Cox,  301. 

9.  Bequests  within  the  statute  —  a  chari^  bad  ia  part,  fiuls  in  ally  if 

every  part  is  connected. 

A  charity,  bad  in  part,  must  fail  as  to  the  whole,  if  every  part  is  con- 
nected :  as  a  bequest  to  educate  children,  the  first  part  of  the  plan  being  to 
build  a  school.    10  Ves.  534. 

10.  Bequests 
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10.  Bequests  wUhin  die  statute  —  legacy  secured  by  mortgage* 

'Charitable  legai^  secured  by  mortgage,  is  void  by  the  statute  9  Geo.  2« 
c.  56.    White  v.  Evans,  4  Ves.  21. 

11.  Bequests  within  the  statute — bequest  of  a  mortgage^  though  in- 

cluded in  a  residue. 
Mortgages  cannot  pass  to  a  charity,  though  included  in  a  residue.    At- 
torney-general V.  Earl  of  Winchelsea,  3  B.  C.  C.  873. 

12.  Bequests  within  the  statute — devise  of  real  and  personal  estate  in 
trust  for  debts  and  le^cies,  void  as  a  charge  of  charity  legacies 
upon  the  real  and  leasehold  estates,  and  money  on  mortgage. 

Devise  of  real  and  personal  estate  in  trust  for  debts  iknd  legacies, 
void  under  the  statute  9  Geo.  2.  c  36.,  as  a  charge  of  charity  legacies 
upon  the  real  and  leasehold  estates,  and  money  on  mortgage ;  but  on  a 
deficiency  of  assets,  the  other  legatees  preferred  to  the  heir.  Currie  v.  Pye, 
17  Ves.  jun.  462. 

IS.  Bequests  within  the  statute  —  le^cy  to  be  laid  out  in  land,  until 

which,  at  mter^t. 
Vide  1  Cox,  301. 

14.  Bequests  vnthin  the  statute  —  devise  of  real  estates  to  be  sold,  and 
the  produce,  with  the  personal  estate,  upon  trust,  to  be  laid  out  in 
lands  or  the  iunds,  subject  to  the  Jebts  and  legacies,  for  the  main- 
tenance of  a  charity  in  Scotland;  void  as  to  the  produce  of  the  real 
estate,  valid  as  to  the  personal  properQr,  by  the  effect  of  the 
option. 

.  Devise  of  real  estate  to  be  sold ;  and  the  produce  with  the  personal  estate 
upon  trust  to  be  laid  out  in  lands,  or  the  funds,  subject  to  the  debts  and  le- 
gacies, for  the  maintenance  of  a  charity  in  Scotland :  void  as  to  the  produce 
of  the  real  estate ;  valid  as  t8  the  personal  propertv.  by  the  effect  of  the 
option.  The  debts  and  other  charges  upon  the  fund  apportioned  according 
to  the  Attorney-general  v.  the  Earl  of  Wmchelsea,  (3^Bro.  C.  C.  373.)  durtis 
V.  Hutton,  14  Yes.  537. 

15.  Bequests  within  the  statute — bequest  of  money  secured  by  assign- 

ment of  the  poor  and  county  rates. 

Money  secured  by  assignment  of  the  poor  rates  and  county  rates,  is  within 
the  Stat.  9  Geo.  2.  c%  36* ;  and  therefore  cannot  pass  under  a  bequest  to  a 
charity.    Finch  v.  Squire,  10  Ves.  41  • 

16.  Bequests  vrithin  the  statute  —  leoacy  to  the  trustees  of  a  chapel  for 
^     protestant  dissenters,  to  be  appliea  in  discharge  of  the  mortgage  on 

the  chapel. 

Legacy  to  the  trustees  of  a  chapel  for  protestant  dissenters,  to  be  applied 
by  them  towards  the  discharge  of  the  mortgage  on  the  said  chapel,  is  void 
under  the  statute  9  Geo.  2.  c.  36.  The  mortgage  having  been  paid  off  by 
other  funds  in  the  testator's  life,  the  court  womd  not  say  the  legacy  might 
not  have  been  applied  in  repairing  or  sustaining  the  chapel;  but  was  of 
opinion  it  could  not  be  appliea  to  any  other  charitable  purpose*  Corbyn  v. 
F^rench,  4  Ves.  418. 

17.  Bequests  within  the  statute  —  legacy  to  be  latd  out  in  land  for  the 

benefit  of  two  preaoiers  at  a  chapeL 

A  bequest  of  money  to  be  laid  out  in  land  for  the  benefit  of  two  preachers 
at  a  chapel,  is  void  by  the  statute.    Grieves  v.  Case,  4  B.  C»  C.  67.    So, 

though 
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though  to  be  invested  till  an  eligible  purchiue  can  be  had.    Ibid.    And  gift 
of  part  of  tlie  fund  to  A.  and  B.,  the  then  preachers,  void*    Ibid. 

18.  Bequests  within  the  statute  —  legacy  to  be  laid  out  in  land  for  the 

establishment  of  minister  of  a  chapel. 

Bequest  of  money  to  be  laid  out  in  land  for  establishment  of  minister  of  a 
chapel,  void  under  the  9  Geo.  2.  c.S6*;  and  not  supported  by  supposing  a 
discretion  in  the  trustees  not  to  lay  it  out  in  land,  tne  directions  bdng  mi- 
perative.    Grieves  v.  Case,  I  Ves.  548. 

19.  Bequests  within  the  statute  —  trust  to  build  or  purchase  a  chqpd, 
siqpport  a  gospel  ministeri  and  fot  such  charitable  uses  as  executors 
should  think  proper. 

Trust  by  wiU,  (or  building  or  purchasing  a  chapel,  where  it  may  appear  to 
the  executors  to  be  most  wanted :  if  any  overplus,  to  go  towards  the  support 
of  a  faithful  gospel  minister,  not  exceeding  90L  a  year;  and  if  any  further 
surplus,  for  such  charitable  uses  as  the  executors  should  think  proper.  The 
whole  trust  void,  not  only  as  to  the  real  estate  and  a  mortgage,  but  also  as 
to  the  personal  estate ;  and  the  real  estate  went  to  the  heir  at  law ;  and  the 
personal  to  the  next  of  kin.    Chapman  v.  Brown,  6  Ves.  404. 

20.  Beouests  widiin  the  statute — devise  of  a  house  to  keep  books  in, 

for  the  increase  and  improvement  of  christian  knowledge. 

Bequest  of  the  residue  of  personal  estate  for  the  use  of  the  Welch  circu- 
lating diarity  schools,  as  long  as  they  should  continue,  and  the  increase  and 
improvement  of  christian  knowledge,  and  promotinff  religion,  and  to  pur- 
chase bibles  and  other  religious  booKs,  pamplilets,  and  tracts,  as  the  trustees 
should  think  fit,  to  go  to  the  same  uses  with  those  already  bought,  and  to  be 
kept  in  a  house,  devised  for  that  purpose.  The  devise  of  the  house  void : 
the  personal  bequest  sustained,  as  a  general  charitable  purpose  for  promou 
ing  christian  knowledge ;  to  be  executed,  regard  being  had,  as  far  as  rea- 
.sonably  may  be,  to  the  jmrticular  charity  poineed  out ;  .with  checks,  making 
it  consistent  with  the  establishments  of  the  country,  viz.  as  to  unlicensed 
schoob,  itinerant  preachers,  &c.    Attorney-general  v.  Stepney,  10  Ves.  S2. 

21.  Bequests  within  the  statute  —  legacy  to  build  and  endow  a  hospital 

upon  land,  not  already  in  mortmain. 

Bequest  of  money  to  build  and  endow  an  hospital  upon  land,  not  already 
in  mortmain,  held  to  be  void '  under  st.  9  Geo.  2.  Pelham  v.  Andenon, 
2  Edei^  296. 

22.  Bequests  within  the  statute  —  legacy  towards' '*  erecting  an  endow- 
ment of  a  hospital  in  the  county  of  D.  ;*'  it  beiiig  necessary  to  pur- 
chase  land  for  that  purpose. 

A  legacy  towards  "  the  erecting  an  endowment  of  a.  hospital  for  the 
county  of  b."  is  void,  if  it  be  necessary  to  purchase  land  for  the  purpose ; 
but  it  tnay  go  in  aid  of  an  endowment  of  any  hospital  already  existmg.  £r 
parte  Foy,  Cox,  168. 

23.  Bequests  within  the  statute — bequest  to  sell  and  buy  land  to  erect 

an  alma-house. 

Where  testatrix  devised  her  freehold  and  leasehold  estate*  to  trustees^ 
which  she  directed  them^  to  sell,  and  buy  ground  and  erect  an  aIms-hou8e> 
and  lay  out  t)ie  residue  in  land,  and  also  gave  the  residue  of  her  personal 
estate  to  the  like  uses ;  the  devise  of  the  freehold  and  leasehold  being  void 
under  the  statute  of  mortmain,  part  of  a  decree  at  the  rolls,  which  declared 
that  if  the  trustees  could  obtain  the  gift  of  a  piece  of  ground,  they  might 

'erect 
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erect  an  alms-house,  (giving  them  two  years  to  procure  such  gift,)  and  also 
that  they  were  entitled  to  have  the  assets  marshalled  so  as  to  throw  the 
debts,  &c.  on  the  leasehold,  reversed,  on  appeal,  by  the  lord  chancellor. 
Attorney-general  v.  Tyndall,  2  Eden,  207. ;  Amb.  614. 

24*.  Beauests  within  the  statute  —  devise  of  real  and  personal  estate  to 
be  sold,  and  part  of  the  money  to  be  laid  out  in  the  purchase  of  land- 
to  erect  and  endow  an  alms-house. 

Devise  of  real  and  personal  estate  to  be  sold,  and  part  of  the  money  to 
be  laid  out  in  the  purchase  of  land  to  erect  and  endow  an  alms-house,  b 
void.    Attorney-general  v.  Tyndall,  1  B.  C.  C.  444>.  n. 

25.  Bequests  within  the  statute  —  legacy  to  build  alms-houses  and  pur- 

chase the  ground  with  secondary  objects. 

Legacy  to  build  alms-houses  and  purchase  the  sround ;  with  a  residuary 
bequest  to  a  charitable  society,  provided  they  will  furnish  a  piece  of  ground 
to  build  the  houses;  taking  the  management;  apd,  if  not,  substituting  , 
trustees,  with  a  direction  to  procure  a  piece  of  ground,  &c.  The  whole 
void  as  to  the  primary  object  under  the  statute  9  Geo.  2.  c.  96. ;  being  to 
purchase  land  to  build  the  alms-houses ;  or  at  least,  land  already  in  mortmain 
not  being  distinctly  pointed  out ;  and  the  secondary  object,  though  alone  it 
might  have  been  good,  failing  with  the  principal,  with  which  it  was  connect- 
ed.   Attorney-general  v.  Davies,  9  Ves.  5S5. 

26.  Bequests  within  the  statute  — lq;acy  to  build  a  school-house  and 
to  endow  it,  the  parish  having  land  on  which  a  school-house  formerly 
stood. 

A  legacy  to  build  a  school-house,  and  to  endow  it,  the  parish  having  land 
on  which- a  school-house  formerly  stopd,  held  to  come  witnln  the  statute  of 
mortmain.    Attorney-general  v.  Hutchinson,  Dick.  518. 

27.  Bequests  within  the  statute  —  a  legaicj  to  erect  a  new  school-house^ 

there  being  no  land  upon  which  to  erect. 

Money  given  to  erect  a  new  school-house,  there  being  no  land  upon  which 
to  ferect,  is  within  the  statute  of  mortmain.  Attorney-general  v.  Hutchin- 
son, 1  B.C.C.  144.  n, ;  Pelham  v.  Anderson,  Ibid. 

28.  Bequests  within  the  statute  —  bequest  to  erect  a  school-house  and 

purchase  land  for  that  purpose. 

Testatrix  gave  the  residue  of  her  personal  estate  to  trustees  ''  to  cause  to 
be  erected  and  built  a  dwelling-house  to  be  appropriated  to  the  use  of  a 
school-house,  and  directed  her  trustees  to  purchase  land  for  that  purpose.'* 
The  trustees  purchased  land  with  their  own  money,  which  they  were  ready 
to  give  to  the  charity.  To  a  bill  praying  that  the  charity  might  be  carried 
into  efiect ;  demurrer  for  that  the  charitable  legacies  were  void,  allowed. 
Attorney-general  v.  Nash,  S  B.  C.  C.  588. 

29*  Bequests  within  the  statute  —  devise  of  freehold  houses  to  eight 

poor  persons  of  a  parish. 

Devise  of  freehold  houses  to  eight  poor  persons  of  a  parish ;  the  gift  being 
void  by  the  statute  of  mortmain,  a  oersonal  fund  attacned  to  the  real  is  also 
void,  and  the  court  will  not  apply  toe  gift  to  any  other  purpose.  Attorney- 
general  ▼.  Goulding,  2  B.  C.  C.  428. 

30.  Bequests  within  the  statute — legacy  to  the  governors  of  queen 

Anna's  bounty. 

A  lesacy  to  the  corporation  of  queen  Anne's  bomity  is  void,  as  by  the 
rules  of  the  corporation  it  must  be  laid  out  in  land.  Widmore  ▼•  Corpor- 
ation of  queen  Anne's  bounty,  1  Bt  C.  C.  13.  n. 

31.  Bequests 
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<A,  iMUKSis^vidiin  dbe  statnte  —  legacy  *'  to  the  society  for  increasing 
vrtn^^^muu  >  ivtu^  in  En^and  and  Wales,"  (which  means  the  tnis- 
't*«^  n  naeim  Annfs  bounty,)  for  the  perpetual  purpose  of  increasiDg 
'fiwir  iv:ni^ 

*-S«tnMC  :o  :ifee  society  for  increaBiog  clergjrmell's  livings  in  England  and 
W.Mfei.  -ttr  :IM  Mrpetual  purpose  of  increasing  their  livinn :  the  governore 
.M  4UMtt  Vjoa  i  boanty  alone  answer  the  description ;  and  as  all  their  fonds 

4M4  mt  A  ^mdf  the  bequest  is  Toid  by  the  statute  of  mortmain.    Middle- 

..  v::iliM«v»  5  Ves.  734. 


>^.  3Wueife»  within  the  statute  —  trusts  for  establishing  a  perpetual 
Nvmfr[*^l  garden,  the  testator  adding,  that  he  trusted  it  would  be  a 
»uiHic  benefit. 


*ii^  real  and  personal  estate  by  will,  for  the  purpose  of  establidiing 
4  ^t«ct)«cual  botanical  ^uxlen,  declared  void,  upon  the  expression  of  the  tes- 
viHor.  ihat  be  trusted  it  would  be  a  public  benefit.    Townley  v.  Bedwell, 

id^  )hM)ue6t5  within  the  statute  —  bequest  of  a  navigation  share  foir  the 

improvement  of  the  city  of  Bath. 

$^«ciic  disposition  bv  will,  in  trust  to  sell,  and,  in  the  first  place,  pay  debts, 
K2g«h;ies.  and  charges  of  probate  and  execution  of  the  trust ;  and  in  the  next 
l^v»  thai  the  residue  ot  the  money  be  appropriated  to  the  improveoMnt  of 
ih^  city  of  Bath,  is  void  by  statute  9  Geo.  2.  c  36.  as  to  a  navigation  share, 
^hich  being  real  estate  goes  to  the  heir,  and  as  to  money  on  real  securities, 
^  mortgages,  turnpike  bonds,  and  commissioners'  bonds  for  the  improve- 
MHMil  of  the  city  of  Bath ;  which  go  to  the  next  of  Idn :  the  general  residue 
undi^>08ed  of,  was  first  applied  to  the  debts  and  other  charges ;  and  the  defi- 
vieocy  was  borne  by  the  trust  property,  that  passed  to  the  city  of  Bath,  and 
Uial,  of  which  the  disposition  failed  by  the  statute,  pro  rata.  Howse  v. 
Ch^Mnan,  4  Yes.  542, 

S4,  Bequests  within  the  statute  —  a  citizen  of  London  cannot,  under  the 
custom,  ^ve  land  out  of  London  in  mortmain. 

Vide  4  B.  C.  C.  409. 

S5«  Bequests  within  the  exception  in  the  statute — general  rules. 

1,  The  legislature  intended  to  except  such  devises  as  were  really  and 
bond  fide  for  the  benefit  of  colleges,  not  those  where  the  legal  interest  only 
uattses  to  the  college  in  trust  for  other  charitable  uses.  Attorney-general  v. 
TaMcred,  1  Eden,  15. ;  1  Blk.  90. ;  Amb.  354. 

2.  The  legislature  intended  by  die  exception  in  the  statute  of  mortmain^ 
to  save  devises  for  the  benefit  of  particular  members  as  well  as  of  the  whole 
body*    Attorney-general  v.  Tancred.    Ibid. 

36.  Bequests  within  the  exception  in  the  statute — the  excepticMi  only 
extends  to  colleges  established  at  the  time  when  the  statute  was 
enacted. 

The  exception  in  the  statute  of  mortmain  only  extends  to  colleges  estab- 
lished at  the  time  when  the  statute  was  enacted*  Attorney-general  v.  Tan- 
cred*   Ibid. 

.47,  Bequests  within  the  exception  in  the  statute  —  deyise  to  the 
<<  thirteen  fellows  of  A.  livibg  at  testator's  death." 

Devise  of  lands  to  '<  the  thirteen  fellows  of  Christ's,  and  the  fellows  of 
Uoaville  and  Caius  living  at  the  testator's  death,"  is  a  devise  for  the  benefit 
vvf  thu  whole  body-corporate,  not  of  the  particular  feUows  in  their  natural 

18  capacitieb, 
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capacities,  and  valid  under  the  exception  in  the  statute  of  mortmain.    At* 
tomey-general  v.  Tancred,  1  Eden,  10. ;  1  Blk.  90. ;  Amb.  354. 

38.  Bequests  not  within  the  statute  —  devise  in  mortmain  by  a  will 

before  the  statute. 
Vide  Dick.  414. 

39.  Bequests  not  within  the  statute  —  appointment  in  mortmain  after 

the  statute^  under  a  power  in  a  will  executed  before. 
Vide  1  Eden,  482. 

40.  Bequests  not  within  the  statute  —  gift  of  personalty  io  establish  a 

school. 

The  gift  of  personalty  to  establish  a  school  not  within  the  statute  of 
mortmain.    Attorney-general  v.  Williams,  4  B.  C.  C.  S^S* ;  Cox,  387. 

41.  Bequests  not  within  the  statute  —  devise  of  real  and  personal  estate 
to  trustees  to  take  a  house  for  a  school,  to  educate  children  and  grand- 
children of  particular  persons. 

Devise  of  real  and  personal  estate  to  trustees  to  take  a  house  for  a  school, 
to  educate  children  and  grandchildren  of  particular  persons,  and  other 
children ;  good  as  to  the  particular  objects,  but  bad  as  a  general  diarity. 
Blandford  v.  Fackerdl,  4  B.  C.  C.  394. 

42.  Bequest^  not  within  the  statute — l^acy  to  erect  a  school  and 
blind  asylum,  with  a  direction  that  lecom  should  not  be  purchased, 
and  the  expression  of  an  expectation  that  lands  would  be  given  for 
the  charities. 

A  sum  of  mone^  was  bequeathed  to  erect  a  blue-coat  school  and  establish 
a  blmd  asylum,  with  a  direction  that  lands  should  not  be  purchased,  and  the 
expression  of  an  expectation  that  lands  would  be  given  for  the  charities. 
The  bequest  held  not  to  be  void  under  the  mortmain  act.  Henshaw  v,  At- 
kinson, 3  Mad.  306.  . 

43.  Bequests  not  within  the  statute  —  bequest  for  building  a  house  for 

reduced  gentlewomen. 

A  bequest  of  a  sum  of  money  for  building  a  house  for  reduce4  gentle- 
women, IS  valid,  and  not  against  the  mortmain  acts.  Attorney-general  v. 
Power,  1  Ball  &  Beatty,  145. 

44.  Bequests  not  widiin  the  statute  —  money  to  build  a  patsonage- 

house,  where  no  land  is  to  be  purchased. 

Money  left  to  build  a  parsonage  house,  where  no  land  is  to  be  purchased, 
is  not  within  the, statute  of  mortmain.  Brodie  v.  Duke  of  Chandos, 
1  B.  C.  C.  444.  n. ;  Attorney-general  v.  Bishop  of  Oxford,  Ibid. 

45.  Bequests  not  within  the  statute  —  money  to  repair  parsonage 

houses. 

Money  left  to*  repair  parsonage  houses  is  not  within  the  statute  of  mort^ 
mfun>    Attorney-general  v.  Bishop  of  Chester,  1  B.  C.  C.  444. 

46.  Bequests    not  within  the  statute-* legacy   to  be    laid    out  in 

building  upoD^  land  already  in  mortmain. 
BequM  of  moneytobe  laid  out  in  building  upon  land  afaready  in  mort- 
main good.    Attorney-general  v.  Munby,  1  Mer,  327. 

47.  Bequests  not  within  the  statute — bequest  for  rebuilding,  repairing, 
&c^i9-houses,  is  valid  to  the  extent  of  any  application  upon  the 
land  already  in  mortmain. 

Vide  8  Ves.  186.; 

48.  Bequcfits 
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48.  Bequ^ts  not  within  the  statute  —  legacy  towards  ^^  erecting  an 
endowment  of  9  hospital  for  the  county  of  D."  may  go  in  aid  of  an 
endowment  of  any  hospital  already  existing* 

Vide  Cox,  163. 

49.  Bequests  not  within  the  statute  —  legacy  for  the  increase  and 

improvement  of  christian  knowledge. 

Vide  10  Ves.  22. 

50.  Bequests  not  within  tlie  statute  —  bequest  of  money  to  be  invested 
in  the  funds,  until  it  could  be  laid  out  in  land  '*  to  the  satisfaction"  of 
the  trustees. 

Five  twenty-fourth  parts  of  the  residue  of  the  testator's  personal  estate, 
after  the  death  of  his  widow,  and  20/.  a  year  after  the  death  of  his  brother, 
or  which  shall  be  deemed  equivalent,  750/.  in  some  of  the  public  funds,  to 
stand  in  the  names  of  trustees,  until  the  whole  could  be  laia  out  in  lands  to 
the  satisfaction  of  the  governors  of  the  charity ;  and  his  executors,  who 
were  always  to  be  considered  as  trustees  of  the  charity  to  which  it  was 
given,  held  not  to  come  within  the  statute  of  miortmain.  Grimmet  v.  Grim- 
met,  Dick.  251. 

51.  Bequests  not  within  the  statute  —  money  to  be  laid  out  in  the 

purchase  of  heritable  securities  in  Scotland. 

Money  given  by  will,  to  be  laid  out  in  the  purchase  of  heritable  securities 
in  Scotiana,  for  the  use  of  a  charity,  is  not  within  the  statute.  Oliphant  t. 
Hendrie,  IB.C.C.571. 

52*  Bequests  not  within  the  statute  —  l^acy  to  be  laid  out  in  land 

in  Sootland. 

Legacy  to  be  laid  out  in  land  in  Scotland,  for  a  charity,  established;  not 
being  within  the  statute  9  Geo.  2.  c.  S6.  Mackintosh  v.  Townsendt  16  Ves. 
330. 

55.  Bequests  not  within  the  statute  —  devise  of  real  estates  to  be  soldy 
and  the  produce,  with  die  personal  estate,  upon  trust,  to  be  laid  out  in 
lands  or  the  funds,  subject  to  debts  and  legacies,  for  the  maintenance 
of  a  charily  in  Scotland;  void  as  to  the  produce  of  the  real  estate; 
valid  as  to  the  personal  property,  by  the  effect  of  the  option. 
\ride  14  Ves.  5S7. 

54.  Bequests  not  within  the  statute  —  legacy  to  be  laid  out  in  land 

in  Ireland. 

Money  upon  mortgage  in  England,  given  to  a  charity  in  Ireland ;  the  exe- 
cutrix by  her  will  amrmed  the  legacy :  this  was.  held  to  be  an  admission  of 
assets  of  the  testator,  and  not  within  the  statute  of  mortmain.  Campbell  t. 
Radnor,  1  B.C.C.271. 

55.  Bequests  not  within  the  statute  —  qucere^  whether  a  bequest  of 

money  upon  mortgage  is. 

Vide  1  B.C.C.271. 

56.  Bequests  of  doubtful    class  —  deyise  upon  a  secret   trust  f«r  a 

charity,  not  declared  pursuant  to  the  statute  of  firauds. 

To  a  bill  by  the  heir  against  a  devisee,  alleging,  that  th^  devise  was  upon 
a  secret  trust  or  undertaking  for  charitable  purposes,  against  the  statute 
9  Geo.  2.  c.  36.,  a  plea  of  the  statute  of  frauds  was  ordered  to  stand  for  an 
answer,  with  liberty  to  except,    Stickland  v.  Aldridge,  9  Ves.  516. 

£7*  Bcque5t« 
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£?•  Bequests  of  a  doubtfol  class  —  bequest  of  money  upon  mortgage. 

Vide  1  B.C. C.  271. 

58.  Conveyances  within  the  statute  —  mortgage  of  turnpike  tolls. 

Mortgage  of  turnpike  tolls  is  within  the  statute  9  Geo.  2.  c.  36.  Knapp 
V.  Williams,  4  Ves.  430.  n. 

59.  Conveyances  within  the  statute  —  influence  of  a  will  upon  a  deed  ' 

executed  within  the  year. 

1.  Assignment  of  mortgaged  premises,  and  of  the  principal  sum  due 
thereon  to  the  same  college,  upon  the  like  trust,  void,  as  being  executed 
within  a  twelvemonth  before  the  deatli  of  the  donor,  not  to  be  set  up  by 
reference  to  a  will  made  afterwards,  giving  the  advowson  of  the  living 
beneficially  to  the  college.    Attorney-general  v.  Munby,  1  Mer.  327- 

2.  Recital  in  a  will,  of  property  given  by  deed  to  charitable  uses,  which 
foils  not  by  any  defect  in  the  instrument  itself  but  by  the  grantor  not  having 
lived  to  the  period  prescribed  by  the  statute  for  rendering  the  deed  effectual, 
does  not  operate  as  a  confirmation  or  by  way  of  relation  so  as  to  pass  the 
property  thereby  assigned.     Attorney-general  v.  Munby,  Ibid. 

60.  Conveyances  not  within  the  statute  —  reservation  to  the  grantor  of 

a  power  of  regulating  the  charity. 

Vide  2  Cox,  301. 

61.  Conveyances  not  within  the  statute  —  deed,  when  enrolled,  need 

not  be  executed  by  grantees ;  sufficient,  if  by  grantor. 

Ibid. 

62.  Conveyances  not  within  the  statute  —  a  case  in  which  the  mntor 
retained  the  deed,  after  enrolment,  in  his  possession,  and  was  himself 
rector  of  the  benefice  endowed. 

Grrantby  indenture  executed  more  than  twelve  months  before  the  grantor's 
death,  and  duly  enrolled,  of  a  house  and  premises  hel4  under  a  church 
lease  to  Trinity  college,  Cambridse,  in  trust  for  the  rector  of  G. :  valid 
under  the  statute  of  mortmain,  and  not  affected  by  the  circumstance  of  the 
grantor  being  himself  t'ector  of  6.  at  the  time  of  the  grant,  and  retaining 
the  deed  in  his  own  possession.    Attorney-general  v.  Munby,  1  Mer.  327; 

63.  Conveyances  not  within  the  exception  in  the  statute — grant  to  a 

college,  not  beneficially,  but  in  trust  for  other  objects. 

Grant  of  land  to  a  college,  not  beneficially,  but  in  trust  for  other  objects, 
not  within  the  exception  of  the  statute  in  favor  of  the  universities,  &c. 
Attorney-general  v.  Nf  unby,  1  Mer.  327. 

IV.  3|it  relanott  to  tj^e  qiuesstion,  togat  bcquesft^  arr  to  cgarttable 

u»t$ ;  togat  not. 

1.  V(^hat  are  —  bequest  to  poor  relations. 

Bequest  to  poor  relations  sustained  as  a  charity.  White  v.  White,  7  Ves. 
423. 

2.  What  are  —  devise,  with  a  discretion  yearly  to  distribute  so  much 
amongst  testator's  poor  kinsfolk,  and  their  issue,  dwelling  in  B. 

Devise  to  A.  and  his  heirs,  with  a  direction,  that  yearly  he  and  his  heirs 
shall  for  ever  diride  and  distribute,  according  to  his  and  their  discretion, 
amongst  the  testator's  poor  kinsmen  and  kinswomen,  and  amongst  their  off- 
spring and  issue  dwelling  within  the  county  of  B.,  20/.  by  the  year.  This  is 
in  the  nature  of  a  chantable  bequest ;  and  the  will  being  made  in  1581, 

was 
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was  sustained;   and  inquiries  directed  as  to  the  poor  relations  dweDing 
within  the  county  of  B.    Attorney-general  v.  Price,  17  Ves.  jun.  371. 

8.  What  are  —  bequest  of  residue  **  to  the  widows  and  diildren  of 
seamen  belonging  to  the  town  of  Liverpool." 

Bequest  of  residue  "  to  the  widows  and  children  of  seamen  belonging  to 
the  town  of  Liverpool ;"  held  a  valid  charitable  bequest,  to  be  applied  in  aid 
of  a  subsisting  charity  for  such  poor  saildrs*  widows  and  children  as  should, 
in  the  judgment  of  the  persons  appointed  to  administer,  be  deserving  objects 
of  it.    Powell  V.  Attorney-general,  S  Mer.  48. 

4.  What  are  not — bequest  for  sudi  "benevolent?'  purposes  as  the 

trustees  in  their  discretion  may  agree  on. 

Beauest  in  trust  for  such  ^*  benevolent"  purposes  as  the-  trustees  in  their 
integnty  and  discretion  may  unanimouslv  agree  on ;  not  to  be  supported  88 
a  charitable  legacy ;  the  word  *^  benevolent  not  being  to  be  restricted  to 
the  sense  of  ''  charitable,",  so  as  to  authorize  the  court  to  say,  that  the 
application  of  the  property  must  be  confined  to  such  objects  as  are,  strictly 
speaking,  objects  of  cnkrity.  Tharefore  void  for  uncertamty,  and  distribute 
aole  among  the  next  of  kin.    James  v.  Allen,  3  Mer.  17.  ^ 

5.  What  are  not  —  bequest  in  trust  for  such  objects  of  benevolence 
and  liberality  as  the  trustee  in  his  own  discretion  shall  most 
approve. 

Bequest  in  trust  for  such  objects  of  benevolence  and  liberality  as  the 
trastee  in  his  own  discretion  shall  most  approve,  cannot  be  supported  as  a 
charitable  lesacy ;  and  is  therefore  a  trust  for  the  next  of  kin.  Morice  v. 
the  Bishop  of  Durham,  9  Ves*  300.    10  Ves.  522. 

V.  3|n  relation  to  ti^  roiuKtuttton  of  txtneta  to  cBorttablr 

1.  Rule  of  construing  wills  in  charity  cased,  diflferent  from  the  cases  of 

individuals. 

Rule  of  construction  as  to  wills  in  case  of  a  charity,  different  from  that 
which  applies  to  the  case  of  individuals.    Mills  v.  Farmer,  1  Mer.  94.  101. 

2.  Rule  of  construction,  where  the  intention  is  obscure. 

Where  a  trust  is  created  for  religious  worship,  and  it  cannot  be  discovered 
from  the  deed  creating  the  trust,  what  was  the  nature  of  the  religious  wor- 
ship intended  by  it,  it  must  be  implied  from  the  usage  of  the  congregation. 
But  if  it  appears  to  have  been  the  founder's  intention,  although  not  ex- 
pressed, that  a  paiticular  doctrine  should  be  preache^,  it  is  not  in  the  power 
of  the  trustees,  or  of  the  congregation,  to  alter  the  designed  objects  of  the 
institution.    Attorney-general  v.  Pearson,  3  Mer.  400. 

3.  Bequest  to  *'  erect,"  imports  that  land  is  to  be  bought,  unless  a 

contrary  intent  is  manifested. 

Bequest  to  *'  erect"  a  charitable  foundation,  imports  that  land  is  to  be 
bought,  unless  the  will  manifests  a  purpose  that  it  is  to  be  otherwise  pro- 
cured.   8  Ves.  191. 

4.  Whether  a  bequest  for  repairing  a  chapel,  authorizes  the  building  a 

new  one. 

Trustees  of  copyholds  in  trust  for  repairing  the  church  of  A.  and  chqiel 
of  B.  in  that  parish,  by  desire  of  the  parishioners,  bought  new  ground  and 
built  a  new  chapel,  the  old  one  being  too  small  and  in  ruins.    This  was  held 

not 
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not  a  deviatbn  from  the  trust,  add  they  were  allowed  to  apply  the  rents  and 
savings*  but  not  to  mortgage  the  estate.  Attorney^general  v.  Foyster, 
1  Anst.  116. 

5.  A  legaqr  substituted  for  one  void  by  the  statute,  without  naming 

the  fund,  was  held  to  be  out  of  the  same  fund  as  the  other. 

Testator  gives  a  legacy  to  a  chari^,  void  by  statute  of  mortmain;  by 
codicil  he  ^ives  a  less  legacv  "  instead  thereof/  to  a  diiferent  charity :  this 
shall  be  held-  to  be  out  of  the  same  fund,  and  void.  Leacrofl  v.  May- 
nard,  S  B.  C  C.  233. 

6.  Where  testator  "  directs'*  the  residue  *•  to  be  divided  for"  certain 
charitable  purposes  named,  "  and  other  charitable  purposes  to  be 
named  hereafter,"  which  he  omits. 

Vide  1  Mer.  S5.  722. 

7.  A  surplus,  with  its  increase,  ^was  held  to  result,  after  a  term,  to  the 

charity,  under  the  goieral  trust;  not  to  the  heir. 

hand  settled  in  trust  for  maintenance  of  a  charity,  with  special  directions 
as  to  part  of  the  rents,  the  land  to  be  let  for  a  certain  term,  subject  to  a 
rent  to  that  extent ;  at  the  expiration  of  the  lease,  the  surplus  wiUi  its  in- 
crease results  to  the  charity  under  the  general  trust ;  not  to  the  heir.  At- 
torney-general V.  Tonner,  2  Ves.  1. 

8.  A  case  in  which  the  Question  was,  whether  the  amount  of  the  sum 

to  be  {^pointed  was  discretionary  in  the  appointor. 

Information  and  bill  to  quiet  the  possession  of  the  relators  and  plaintifik 
(one  claiming  as  the  surviving  trustee,  the  other  as  minister  of  a  protestant 
dissenting  meeting-house,)  for  an  appointment  of  new  trustees ;  and  an  in- 
junction to  stay  proceedings  in  ejectment  by  the  definidants,  claiminff  also 
to  be  trustees  of  the  meeting-house.  Upon  motion  for  an  injunction,  it 
appearing  Uiat  the  meeting-house  was  erected  in  the  year  1701,  under  a 
trust  deed,  whereby  the  purpose  was  declared  to  be  **  for  the  wor^ip  and 
service  of  God ;"  the  plaintira  and  relators  contending,  from  the  purpose  so 
expressed,  that  the  intention  was  for  promoting  th^  doctrine  of  the  holy 
trini^,  and  that  the  trust  could  not  be  diverted  from  the  purpose  for 
which  it  was  intended,  the  defendants  insisting  that  the  intention  was 
as  general  as  the  purpose  expressed,  had  lio  regard  to  any  particular 
tenets,  it  bein^  also  made  a  question,  whether  a  trust  for  supporting 
unitarian  worship  is  legal,  and  can  be  supported ;  and  it  being  further  dis- 
puted, who,  according  to  the  true  construction  of  the  deed,  were  entitled  as 
trustees  to  the  possession ;  and  whether  the  minister  of  a  dissenting  con- 
gregation, elected  for  a  limited  period,  is  afterwards  removable  at  pleasure ; 
and  also  as  to  the  construction  of  the  deed,  and  as  to  an  alleged  agreement 
or  understanding  between  the  parties,  with  regard  to  such  removal*  The 
injunction  was  granted  (upon  the  parties  undertaking  to  abide  by  such  order 
as  the  court  should  thereafter  make,)  and  it  was  referred  to  the  master  to 
inquire  in  whom  the  legal  estate  was  vested,  the  particular  object,  with 
reference  to  worship  and  doctrine,  for  which  the  trust  was  created,  the 
usage  of  protestant  dissenters  as  to  the  election  of  ministers,  and  the 
duration  ot  their  office,  and  whether  any  agreement  or  understandii^  rela- 
tive thereto  subsisted  between  the  parties.  Attorney-general  v.  Pearson, 
3  Mer.  353. 

9.  A  bequest  in  trust  "  for  the  worship  and  service  of  God." 

Vide  3  Mer.  353. 
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VI.  Kti  ttlatioit  to  tfft  tm&nmtton  of  lieelis  to  cj^aritable  um* 

In  relation  to  religious  worship. 

1»  If  land  or  money  be  purposely  given  for  *'  maintaining  the  worship  of  God'* 
xpithout  morCf  the  court  will  execute  the  trust  in  favor  of  the  established 
religion.  But  if  it  be  clearly  expressed^  that  the  purpose  is  that  of  maintain- 
ing dissenting  doctrines,  so  long  as  they  are  not  contrary  to  law,  the  court 
will  execute  the  trust  according  to  the  express  intention.  And  where,  as  in 
this;  cose,  the  intention  clearly  appears  aliunde^  though  not  expressed  in  the 
instrument  creating  the  trust,  Uie  court  will  also  carry  the  manifest  design 
of  the  founder  into  execution,  so  far  as  it  is  consistent  with  li^w.  Attorney- 
general  V.  Pearson,  3  Mer.  409. 

2.  A  clause,  in  a  deed  for  establishing  a  place  of  religious  worship, 
enabling  the  trustees  to  make  orders,  &c.  upon  matters  relating  to  the 
meeting-house,  not  to  be  construed  as  enabling  them  to  convert  the  objects 
of  the  charity,  as  by  introducing  a  new  form  of  worship,  and  new  doctrines, 
&c.     Attorney-general  v.  Pearson,  3  Mer.  411. 

3.  Inference  from  a  clause  in  a  trust  deed  for  establishing  a  place  of  re- 
ligious worship,  relating  to  the  possible  future  prohibition  of  the  worship 
thereby  intended  to  be  established,  that  the  worship  was  such  as,  at  the 
time  of  the  execution  of  the  deed,  was  not  excepted  out  of  the  benefits  of 
the  toleration  act.     Attorney-general  v.  Pearaon.     Ibid. 

VII.  £)f  tgr  tra  of  tge  turigbtcttoit  of  tge  court  of  cfianctrp 

upon  ittformation^  for  etitabltisBtng  cgarititsi^ 

It  arose  since  the  reign  of  Elizabeth. 

The  jurisdiction  of  the  court  of  chancery  upon  informations  for  establish- 
ing charities,  arose  since  the  reign  of  Elizabeth.     3  Yes.  726. 

VIII.  £)f  t5t  general  lurisi&tctton  ntuiuh  bp  tfie  court  of 

cj^ancerp  oter  c|^arttte0^ 

1.  Distinction  between  the  internal  management  of  a  charity,  and 

management  of  the  revenue. 

1.  The  internal  management  of  a  charity  the  exclusive  subject  of  visita- 
torial jurisdiction :  but  under  a  trust  as  to  the  revenue  abuse  by  mis- 
application controled  in  this  court.  Ex  parte  Berkhamstead  Free  School, 
2  Ves.  &  Beam.  134. 

2.  Jurisdiction  of  the  court  of  chancery  in  the  case  of  abuse  of  a  charity 
upon  the  receipt  and  management  of  the  revenue  by  the  governors,  the 
visitor,  as  heir  of  the  founder,  being  generally  one,  and  for  a  considerable 
time,  while  there  were  no  governors,  without  authority.  The  heir  being  a 
lunatic,  the  order  vacating  regular  appointments  of  governors  and  a  school- 
master, and  for  filling  up  tliose  offices,  was  made  upon  petition  to  the  lord 
chancellor,  as  visitor.  Under  the  information  an  inquiry  and  account  were 
directed  as  to  leases  of  the  cliarity  estate,  without  involving  the  charity  in  a 
general  account  to  a  remote  period ;  and  a  general  account  of  the  more 
recent  period,  limited  to  the  time,  when  the  information  was  filed ;  with  costs. 
Attorney-general  v.  Dixie,  13  Ves.  519. 

3.  Information  for  the  regulation  of  Harrow  school,  dismissed  as  to  the 
removal  of  governors,  unduly  elected  according  to  the  founder's  statutes, 
not  being  inhabitants ;  the  court  of  chancery  having  no  jurisdiction  with 
regard  to  either  the  election,  or  a  motion  of  corporators  of  any  description  ; 
eleemosynary  corporations  being  the  subject  of  visitatorial  jurisdiction ; 
therefore,  in  the  case  of  the  crown  becoming  visitor  for  want  of  an  heir  of 
the  founder,  the  removal  of  a  corporator  de  facto  to  be  sought  by  petition  to 
the  great  seal ;  not  by  bill  or  information*.  The  Attorney-general  tr.  Earl 
of  Clarendon,  17  Ves.  'i91. 

4.  As 
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4.  As  to  the  effect  of  the  time  during  which  the  defendants  had  held  their 
offices  against  an  inquiry  into  their  original  eligibiiitj,  quare*  Attorney* 
general  ▼.  Earl  of  Clarendon,  17  Ves.  491. 

5.  As  to  the  revenues,  including  the  management  of  the  e^tes,  arid  the 
application  of  the  income,  inquiries  directed,  to  ascertam  whether  the  estates 
are  properly  and  advantageously  managed;  with  a  view  to  prospectivo 
regulation,  and  a  lease  to  one  of  the  governors,  though  without  fraud ;  set 
aside  upon  general  principles,  as  inconsistent  with  his  duty,  charging  htm 
with  the  full  value,  if  exceeding  the  rent  reserved.     Ibid. 

6»  The  application  of  the  income  to  purposes  partly  specified  by  the 
founder's  rules,  parUv  left  to  discretion,  not  being  m  all  respects  agreeable 
to  the  founder's  directions,  though  with  no  improper  motives,  to  be  ascer- 
tained by  a  scheme,  having  regard,  on  the  one  hand,  to  Che  founder's 
directions,  on  the  oUier,  to  the  alteration  of  circumstances  which  mifflit 
render  a  literal  adherence  to  them  adverse  to  their  general  dbiect  and  spirit* 
Ibid. 

?•  The  expenditure  not  to  be  measured  by  the  number  of  parish  boys,  who 
are  to  be  immediately  benefited  by  it,  and  if  fairly  referrible  to  the  pur* 
poses  of  the  scbool.  A  considerable  allowance,  therefore,  to  the  master 
towards  repairs,  and  a  considerable  expenditure  for  enlarging  and  improving 
his  house  for  the  accommodation  of  boarders,  considered,  upon  the  whole, 
not  extravagant,  as  a  benefit  from  the  increased  revenue  in  that  shapei  in- 
stead of  an  increased  salary ;  nor  improper  with  reference  to  the  general  ad- 
vantage of  the  school.     Ibid. 

8.  No  objection  to  encourage  attention  to  parish  scholars  by  an  allowance 
to  the  m^ter  for  each.    Ibid. 

9.  ^n  alteration  in  the  constitution  of  the  school,  with  the  view  of  reduc- 
ing it  to  a  mere  parochial  school,  by  restraining  the  number  of  foreigners^ 
L  e.  boys  not  on  the  foundation,  refused ;  the  admission  of  foreigneni ; 
without  prejudice  to  the  children  of  the  poor  inhabitants,  beine  expressly 
directed,  and  the  small  resort  of  the  latter  not  proved  the  resiut  of  abuse. 
Ibid. 

2.  Where  the  charity  is  r^ulated  by  governors  under  a  cbarten 

The  general  controlling  power  of  the  court  over  charities,  does  not  ex- 
tend to  a  charity  regulated  by  governors  under  a  charter,  unless  they  have 
also  the  management  of  the  revenues,  and  abuse  their  trust ;  which  will  not 
be  presumed,  but  must  be  apparent  or  made  out  by  evidence.  The  found- 
ling hospital  is  an  institution  of  this  kind;  therefore  on  motion,  injunction 
to  restrain  the  governors  from  building  round  it^  refused,  breach  of  trust  or 
probabilitv  of  it  not  being  made  ot|t;  and  held  not  in  nature  of  waste  to 
turn  meadow  into  buildings,  unless  clearly  injurioiw.  Attorney-General  v^ 
the  Governors  of  the  Foundling  Hospital,  2  Ves.  42% 

3.  To  enforce  trusts  on  laches  of  visitor. 
Vide2V.  &B.  1S4. 

4.  In  the  case  of  the  visitor  becoming  lunatic. 
Vide  IS  Ves.  519. 

5.  To  enforce  trusts,  on  abuse  by  trustees,  by  decreeing  an  accoimt  for 

die  time  past 

1.  An  accoant  decreed,  and  a  receiver  appointed  upon  the  laches  of  the 
hdrs,  substituted  by  decree  as  trustees  to  execute  a  devise  to  a  charity. 
Attorney-general  v.  Bowyer,  3  Ves.  714. 

2.  Under  a  devise  for  founding  a  new  college  in  the  university  of  Cam- 
bridge, to  be  called  Downing  college,  the  crown  having  at  length  granted 
the  application  for  a  charter  and  licence,  and  the  university  waving  the  ac- 
count against  the  heir  at  law,  who  had  been  substituted  as  the  trustee,  farther 

3  £  2  back 
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back  than  six  years ;  the  lord  chancellor,  doubting  his  authority  to  confine 
it,  made  the  decree  accordingly  upon  the  terms  of  their  taking  an  act  of 
parliament  to  confirm  it.  A  commission  was  directed  to  distinguish^lands 
intermixed  with  those  devised  to  the  charity,  and  a  receiver  appointed.  The 
Attorney-general  v.  Bowyer,  5  Ves.  300. 

6.  To  enforce  trusts,  on  abuse  by  trustees,  by  vacating  appointments  to 

offices. 
'  Vide  13  Ves.  519. 

7.  Breach  of  trust,  by  pulling  down  ai^d  selling  the  materials  of  a 
.  chapel,    and   converting  to  other  uses   the  burial-ground,  relieved 

against. 

Breach  of  a  trust  created  for  the  benefit  of  a  charity,  by  pulHng  down  a 
chdpel,  and  selling  the  materials  and  converting  burial-ground  to  other  uses, 
relievdl  against.    Ex  parte  Greenhouse,  1  Mad.  92. 

8.  To  enforce  trusts  on  laches  of  trustee,  by  directing  an  application 

for  the  sign  manual  to  erect  a  charity. 

r  The  king's  sign  manual  directed  to  be  applied  for,  to  dispose  of  500^.  of  a 
testator's  estate,  given  to  a  trustee  to  dispose  in  charity  in  his  discretion, 
which  he  never  executed.     Attorney*general  v.  Berryman,  Dick.  168. 

9.  To  enforce  trusts  on  laches  of  trustees,  by  appointing  receiver,  and 

decreeing  account 
Vide  3  Ves.  714. 

10.  By  correcting  deviations  from  the  will  of  the  founder. 

Decree  on  information,  correcting  deviations  from  the  will  of  th^  founder 
of  a  charity-school,  by  separating  the  school  from  the  master^s  house,  taking 
foreign  pupils,  so  as  to  deprive  the  poor  children  of  the  master's  attention, 
&c.,  ana  applying  the  surplus  revenue  beyond  the  maintenance  of  the  ex- 
isting objects  arisen  since  the  founder's  death,  cy  pres,  to  the  same  uses, 
comprehending  every  object,  the  poor  children,  the  master's  salary,  and  the 
alms  people.     Attorney-general  v.  the  Coopers'  Company,  19  Ves.  187. 

11.  To  administer  in  case  of  non-acceptance  of  bequest. 

1.  Seethe  Attorney-general  v.  Andrew,  3  Ves.  633. ;  Andrew  ▼.  the  Mer- 
chant Taylors'  Company,  7  Ves.  223. 

2.  The  next  of  km  bound  by  the  compromise,  decreed,  with  the  consent 
of  the  attorney-general  to  be  carried  into  execution ;  and  therefore  another 
bill,  setting  up  a  farther  claim  of  interest  upon  the  sums  to  be  accounted  for, 
by  trinity  hall,  was  dismissed.  Trinity  hall  was  held  entitled  to  the  legacies 
of  100/.,  and  some  plate  ;  as  being  distinct  from  the  other  disposition,  which 
they  refused  to  accept.     Andrew  v.  Trinity  Hall,  9  Ves.  525. 

12.  Obligation  to  administer  trusts  for  the  benefit  of  protestant  dissent- 

ing congregations. 

The  court  is  bound  to  administer  trusts  for  the  benefit  of  protestant  dis- 
senting congregations.    Attorney-general  v.  Pearson,  3  Mer.  396. 

13.  Of  marshalling  bequests  by  wills  made  before  and  after  the  mort- 

main act,  so  as  to  render  all  available. 

A.  (before  the  statute  of  mortmain)  gave  real  and  personal  estates  to  a 
use  which  would  be  within  the  statute,  and  the  residue 'to  uses  not  affected 
by  it :  B.  (afler  tlie  statute)  gave  personal  el^tates  to  the  uses  of  A.'s  will. 
A.'s  estate  being  sufficient  for  the  first .  use,  the  whole  of  the  second  gift 
shall  go  to  the  valid  use.    Attorney-general  v.  Hartley,  4  B.  C.  C.  412. 

U.  Of 
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14,  Of  marshalling  assets  in  the  case  where  realty  and  personalty  are 

bequeathed,  and  the  real  bequest  is  void. 

Leasehold  estate  given  by  wiU,  to  a  charity,  and  the  residue  of  the  personal 
estate  also  to  the  charity ;  the  beouest  of  the  leasehold  void  ;  but  the  pro* 
duce  of  the  leasehold  to  be  applied,  first,  in  payment  of  debts,  &c. ;  and  if 
deficient,  then  to  have  recourse  to  the  other  part  of  the  personal  estate. 
Negus  v.  Coulter,  Dick.  S26. 

15.  In  relation  to  injunction^. 

In  cases  of  charity  the  court  is  not  bound  by  the  strict  rules  of  practice, 
as  with  respect  to  granting  an  injunction,  whether  common  or  special,  to 
stay  proceedings  at  law ;  but  will  act  according  to  what  the  justice  of  the 
case  seems  to  require,  so  as  to  save  the  parties  unnecessary  expepce  and  de- 
lay.   Attorney-general  v.  Pearson,  3  lAer.  396. 

16.  In  the  case  of  the  foundling  hospital. 

Vide  2  Ves.  42. 

17.  Presumptions  are  in  fistvor  of  a  charity.  "* 
Presumptions  are  to  be  made  vol  favor  of  a  charity.  .  2  Ves.  584. 
18.  Presumption  in  fisivor  of  the  regularity  of  proceeding.' 

1.  Governors  of  an  eleemosynary  corporation,  even  where  their  election 
might  be  said  to  be  a  fraud,  not  removed  without  a  petition  to  the  lord  chan- 
cellor in  his  visitatorial  capacity ;  but  corporations,  constituted  trustees,  haye 
sometimes  been,  by  decree,  devested  or  their  trust  for  an  abuse  of  it ;  as 
any  other  trustees.     17  Ves.  jun.  499. 

2.  The  course  of  education  and  internal  discipline  lefl  to  the  governors 
and  masters.  The  governors  being  expressly  authorized  to  alter  the  found- 
er's rules;  alterations,  long  known  and  acquiesced  in,  presumed  to  have 
been  by  their  authority,  though  the  precise  order  does  not  appear.  Any 
subsequent  deviation  from  the  principle  and  purpose  of  the  institution,  the 
subject  of  visitatorial  interposition.    Ibid. 

IX.  3|n  relatioti  to  commiissitoiut  aim  tommtiai^toimrsi  of  tffixi* 

table  tisie0. 

1.  Commission  —  the  mode  of  objecting  to  a  commission  issued  in  an 

unwarrantable  case,  may  be  by  exceptions. 

Objection  to  the  decree  under  a  commission  of  charitable  uses,  as  having 
issued  in  a, case  not  warranted  by  the  statute  43  EHz.  c.  4.,  may  be  in  the 
form  of  exceptions.    Ex  parte  Kirkby  Ravensworth  Hospital,  15  Ves.  305. 

2.  Commissioners  —  a  contempt  offered  to  them  is  punishable  by  the 

great  seal. 

Contempt  towards  commissioners  of  charitable  useSy  punishable  by  the 
great  seal.    Commissioners  of  Charitable  Uses  v.  Hicks,  1  Dick.  61. 

X.  3n  relattoit  to  tge  i|[ijr0ttoit>  Xoftttfftt  a  c&arttablr  ticqiiedt  10 

stuth  a0  a  court  of  equitii  tDtll  ejrrctitet 

1.  Where  the  property  is  devoted  to  charity  in  general 

The  court  has  never  executed  a  charitable  purpose,  unless  described  by. 
the  will,  or  the  property  devoted  to  charity  in  general.     In  the  latter  case 
the  application^  either  by  the  trustees,  or  the  crown,  must  be  to  purposes 
expressed  in  the  stat.  43  EHz.  c.  4»  op  analogous  to  those.     10  Ves.  540. 

2.  Where  a  charitable  purpose  is  expressed,  however  general,  the  be- 
quest shall  not  fail  on  account  of  the  uncertainty  of  the  object. 

Trust,  but  for  uncertain  objects,  results  to  those,  to  whom  the  law  gives 

3  £  3  property 
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inroperty  in  default  of  duipotttion.  Exception  as  to  charity.  Where  adtt- 
ritable  purpose  is  expressed^  however  general,  the  bequest  shall  not  fail  on 
account  of  the  uncertainty  of  the  object :  but  the  particular  mode  of  appli- 
cation will  be  directed  by  the  king  in  some  cases ;  in  others  by  this  court 
9  Yes.  405. 

3.  The  most  general  gifts  for  charity  will  be  executed. 
The  most  general  gifts  for  charity  executed.     1  Yes.  475. 

4.  It  has  never  executed  a  charity  unless  described  by  the  will^  or  the 

pn^ierty  has  been  devoted  to  charity  in  geaeraL 
Yide  10  Yes.  540. 

5.  A  power  to  trustees  to  continue  testator's  charities^  or  to  g^ve  any 

others  they  should  think  fit. 

The  court  will  not  execute  a  power  ffiven  by  the  testator  to  trustees  to 
continue  his  charities,  or  to  give  any  others  they  should  think  fit.  Coxe  ▼. 
Basset,  S  Yes.  155. 

6.  Bequest  of  residue  **  to  the  widows  and  children  of  seamen  belong- 

ing to  the  town  of  Liverpool." 
Vide  S  Mer  48. 

7.  Where  no  executor  has  been  named  to  carry  the  purpose  into  effect 

So  long  as  the  intention  to  give  to  Charitable  uses  is  clearly  expressed,  it 
makes  no  difference  as  to  the  validity  of  the  bequest  whether  the  testator  has 
or  has  not  named  an  executor  to  carry  those  purposes  into  effiBCt.  Mills  v. 
Farmer,  1  Mer.  96. 

8.  Where  the  trustee  died  in  testator's  lifetime^  and  the  bequest  was  to 

such  charitable  purposes  as  he  should  appoint. 

1.  Gifl  of  a  residue  to  I.  Y.  to  such  charitable  purposes  as  he  should  appoint, 
v^ommending,  &c.  I.  Y.  dies  in  testator's  lifetime ;  the  charity  shall  be  sus- 
tained and  executed  by  the  court.    Moggrid^e  v.  Thackwell»  S  B.  C.  C.  517. 

2.  Bequest  to  A.,  his  executors,  and  administrators,  desiring  him  to  dispofie 
in  such  charities  as  he  thinks  fit,  recommending  poor  clergymen  with  large 
families  and  good  characters.  A.  died  nine  years  before  testatrix,  who  had 
notice  of  that :  executed  by  the  court  by  reference  to  the  master  to  settle  a 
plan,  having  particular  regard  to  that  recommendation.  Moggridge  v. 
Thackwell,  1  Yes.  jun.  464. ;  13  Yes.  416. 

9.  Where  the  executor  who  was  to  name  the  hospital  to  whidi,  &c. 

was  struck  out  of  the  will. 

A  legacy  was  given  to  such  lying-in-hospital  as  the  executor  should  name; 
the  testator  afterwards  struck  out  the  name  of  the  executor :  the  court  will 
sustain  the  legacy,  and  appoint  what  lying-in-hospital  shall  take  it.  White 
V.  White.  1  B.  C.  C.  12. 

10.  A  conveyance  defective  from  limitatipn  to  certain  officers,  instead 

of  the  corporate  body,  aided  under  43  Eliz.  c.  4. 

Conveyance  to  charitable  uses,  defective  on  account  of  the  uses  bebg 
limited  to  certain  officers  of  a  corporation,  and  not  to  the  corporate  body, 
aided  under  4d  EHz.  c.  4.  Attomey-general  v.  Tancred,  1  Eden,  10* ; 
191k.  90.;  Amb.  S64. 

11.  Bequest  to  a  charity  in  Scotland. 

Decree  estabUahing  a  charity  in  Scotland.  Attorney-general  v.  Lepine, 
19  Ves,  309. 


XI.  In 
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XL  3fn  telqttim  to  preliminmrms  to  carrpiitg  tgatttaixir  txst$ 

into  rjpetuttottf 

Acceptance  of  the  bequest  by  the  beneficiary. 

A  college,  devisee  in  remainder  after  estates  for  lives,  in  trust  for  purposes 
partly  for  their  own  benefit,  and  very  specific  with  respect  to  them,  held  not 
to  have  accepted  the  devise  by  acts  done  merely  to  preserve  the  fund;  and 
refusing  to  accept  after  the  death  of  the  tenants  for  life,  the  master  was 
directed  to  receive  a  proposal  in  order  to  have  it  determined  whether  it 
could  be  executed  cy  pres.    Attorney-general  v.  Andrew,  3  Ves.  633. 

XI L  3|n  rtlatton  to  tit  moot  in  togitg  tgantablt  ugesi  tuill  be 

tardtO  into  rjcecutton. 

1.  Where  the  property  is  devoted  to  charity  in  general. 
Vide  10  Ves,  540, 

2*  Vt^here  the  purpose  is  indefinite,  the  disposition  is  in  the  sign  ma- 
nual ;  where  a  trustee  is  to  be  interposed,  with  an  object  defined,  the 
court  will  administer. 

Upon  a  re-hearihg  of  that  part  of  the  decree,  which  relates  to  the  charity, 
the  decree  was  affirmed:  the  lord  chancellor  collecting  the  result  of  the 
authorities;  that,  where  there  is  a  general,  indefinite,  purpose,  not  fixing 
itself  upon  any  object,  the  disposition  is  in  the  king  by  sign  manual ;  but, 
-where  the  execution  is  to  be  by  a  trustee,  with  general  or  some  objects 
pointed  out,  there  the  court  will  take  the  administration  of  the  trust.  The 
coats  of  all  parties  were  given  out  of  the  fund  as  between  attorney  and 
client.    Moggridge  v.  Thackwell,  7  Ves.  36. 

3,  Where  the  will  interposes  a  trust,  the  disposition  must  be  by  a 
sdieme  before  the  master ;  where  no  trust,  by  sign  manual. 

Under  a  trust  by  will  for  charity,  the  disposition  must  be  by  a  schepae 
before  the  master :  but  if  the  object  is  charity,  and  no  trust  interposed,  it  is 
by  sign  manual.     Paice  v.  the  Archbishop  of  Canterbury,  14*  Ves.  346. 

4.  Where  the  intention  is  obscurely  expressed. 

It  is  incumbent  on  persons  meaning  to  create  a  trust  for  charitable  pur- 
poses, to  make  their  intention  clear  by  the  deed  creating  the  trust ;  and  if  it 
IS  not  so,  the  court  has  no  other  means  of  carr3ring  it  into  execution,  than  by 
collecting  the  intention  from  inference  and  fair  presumption.  Attorney- 
general  V.  Pearson,  3  Mer.  410. 

5,  Where  the  mode  prescribed  is  lefl  uncertain. 

In  all  cases  where  a  testator  has  expressed  an  intention  to  give  to  charit- 
able 'purposes  if  that  intention  is  declared  absolutely,  and  nothing  lefl  un- 
certam  but  the  mode  of  efiecting  it,  the  court  will  supply  the  mode.  Mills 
v.  Farmer,  1  Mer.  95. 

6.  Where  testator  "  directs"  the  residue  "  to  be  divided  for**  certain 
charitable  purposes  named,  ^  and  other  charitable  purposes  to  be 
named  hereafter,"  which  he  omits. 

Held  a  disposition  of  the  residue  in  favour  of  charity,  to  be  carried  into 
execution  biy  the  court  having  regard  to  the  objects  particularly  pointed  out 
by  the  testator.    Mills  v.  Farmer,  1  Mer.  55>  722. 

7.  Where  the  trustee  died  in  testator's  lifetime,  and  the  bequest  was  to 

such  charitable  purposes  as  he  should  appoint. 

Vide  3  B.  C.  C.  517. ;  1  Ves.  464. ;  13  Ves.  416, 

8.  Where  a  charity  is  so  given  that  there  can  be  no  objects. 

Where  a  charity  is  so  given,  that  there  can  be  no  objects,  the  court  will 

3  E  4  order 
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order  a  ditferent  scheme ;  but  not  where  objects  may  (though  they  do  sol  at 
present)  exist.    Attorney-general  ▼.  Oglander,  S  B.  C.  C«  166. 

9.  Where  the  objects  of  a  charity  may,  though  they  do  not  at  present, 

exist. 
Ibid. 

10.  Where  a  gift  to  a  chari^  was  not  void,  but  such  as  the  court  could 

.  not  tolerate. 

Where  a  gift  to  a  charity  was  not  void,  but  such  as  the  court  could  not 
tolerate,  appucation  was  directed  to  be  made  to  the  king  for  his  sign  manual 
to  direct  to  what  charitable  uses  he  would  have  it  applied.  Da  Costa  v.  Da 
Paz,  Dick.  258. 

11.  Where  a  charity  cannot  be  executed  as  directed,  but  may  sub- 

stantially in  another  mode,  it  shall  be  executed  cypres. 

1.  Where  a  charity  cannot  be  executed  as  directed,  but  the  general  pur- 
pose appears  distinct,  and  may  be  in  substance  attained  by  another  mode. 
It  shall  be  executed  cy  pres:  but  a  personal  bequest  attached  to  a  void 
charity,  as  an  endowment,  must  fall  with  its  principal.  Attorney-general  v. 
Whitchurch,  S  Ves.  141. 

2.  In  administering  a  charity,  though  a  particular  intention  fails,  the  ge- 
neral intention  shall  be  executed  cy  pres :  therefore*  upon  a  trust  for  the 
vicars  of  P.,  provided  they  should  be  presented  at  the  recommendation  of 
the  trustees,  the  trustees  neglecting  to  recommend,  the  chancellor,  the 
presentation  being  in  the  crown,  presented :  held,  the  vicar  was  entitled  to 
the  benefit  of  the  trust.    Attorney-general  v.  Boultbee,  3  Ves.  220. 

S.  The  general  charitable  purpose  of  the  testator  shall  be  executed  upon 
the  doctrine  of  cy  pres ;  though  the  particular  purpose  fails.  Attorney- 
general  V.  Bowyer,  3  Ves.  714. 

4.  Principle  of  cy prest  as  applied  to  a  charity;  where  the  precise  object 
cannot  be  attained.     11  Ves.  251* 

5.  The  nature  of  a  charitv  can  be  changed  bv  an  application  to  objects 
different  from  those  intended  by  the  founder,  only,  where  it  is  clear,  that 
by  a  strict  adherence  to  the  plan  his  general  object  will  be  destroyed :  not 
upon  the  notion  of  advantage  to  the  mhabitants  of  the  place.  Therefore, 
the  foundation  being  a  free  grammar  school  at  Leeds,  for  teaching  |;ram- 
matically  the  learned  languages,  the  court  refused  to  permit  application  of 
part  of  the  funds  to  procure  masters  for  French,  German,  and  to  other  es- 
tablishments with  a  view  to  commerce.  Attorney-general  v.  Whiteley, 
11  Ves.  241. 

12.  In  administering  a  chari^,  though  a  particular  intention  fidls,  the 

general  intention  shall  be  executed^  ^^5. 

In  administering  a  charity,  tliough  a  particular  intention  fails,  the  general 
intention  shall  be  executed  cy  pres;  therefore,  upon  a  trust  for  the  vicars 
of  P.,  provided  they  should  oe  presented  at  the  recommendation  of  the  trus- 
tees, the  trustees  neglecting  to  recommend,  the  chancellor,  the  presentation 
being  in  the  crown,  presented :  held,  the  vicar  was  entitled  to  the  benefit 
of  tlie  trust.    Attorney-general  v.  Boultbee,  2  Ves.  380. 

,       13.  On  failure  of  the  particular  mode  prescribed. 

If  the  general  substantial  intention  of  a  will  is  charity,  the  failure  of  the 
particular  mode  shall  not  defeat  it:  but  the  law  will  substitute  another 
mode.    7  Ves.  69. 

14.  The  court  will  not  execute  a  trust  difierendy  from  that  intendeds 

unless  it  cannot  be  executed  literally. 

The  court  will  not  execute  a  trust  of  a  charity,  in  a  manner  different  from 
that  intended,  unless  it  cannot  be  executed  literally,  but  may  in  substance 

15  by 
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by  another  modei  consistent  with  the  general  intent;  thus,  where  the  object 
was  to  build  a  church  in  the  parish  of  A.  and  the  parish  would  not  permit  it, 
it  could  not  be  executed  any  where  else ;  but  where  it  was  to  distribute 
bread  to  poor  persons,  attending  divine  service  and  chaunting  the  donor's 
version  of  psilms,  though  the  chaunting  could  not  take  effect,  the  rest  was 
executed.    2  Ves.  387. 

15.  Authority  of  the  great  seal,  having  summary  powers  to  regulate  a 

charity,  to  vary  the  foundation  of  the  trust. 

Where  summary  powers  are  ffiven  to  lord  chancellor  by  a  private  act  of 
parliament,  to  make  regulations  for  a  charity,  he  cannot  vary  the  foundation 
of  the  trust.    Bolton  School  ex  parte,  2  fi.  C.  C  662. 

16.  A  case  in  which  the  direction  of  the  founder  was  varied. 

Under  a  commission  of  charitable  uses,  the  direction  of  the  founder  varied » 
but  persons,  to  whom  the  benefit  of  the  charity  was  appointed  for  life,  ir- 
regularly, according  to  the  decree,  were  permitted  to  enjoy.    2  Ves.  389., 

17.  The  doctrine  of  (ypres  is  now  much  narrower  than  formerly. 

The  doctrine  of  cy  pres^  formerly  pushed  to  a  most  extravagant  length, 
is  now  much  restrained.    4  Ves.  14« 

18.  Where  two  parties  differ  as  to  the  mode  of  execution,  the  leaning 

is  in  fiivour  of  the  original  system. 

Where  two  parties  seeking  the 'benefit  of  a  trust  for  charitable  purposesy 
differ  as  to  the  mode  of  carrying  it  into  effect,  one  party  being  in  support  of 
the  original  system,  the  other  for  some  proposed  alteration  to  be  made  in 
it;  the  leaning  of  the  court  must  be  to  the  former,  however  useful  it  may 
judge  the  proposed  altehition  to  be.  Attorney-general  v.  Pearson,  3  Mer. 
418. 

19.  Administrators  of  charities  becoming  subject  to  a  foreign  power, 

a  new  scheme  must  be  laid  before  the  court 

The  college  of  William  and  Mary,  in  Virginia,  who  were  appointed  ad- 
ministrators of  certain  charities,  having  become  subject  to  a  foreign  power, 
a  new  scheme  must  be  laid  before  the  court  for  the  administration  of  the 
charity.    3B.C.C.171. 

20.  A  trust  for  the  advancement  of  Christianity,-  wanting  objects,  must 

be  appointed  de  novo. 

A  trust  for  the  advancement  of  Christianity,  wanting  objects,  must  be  ap- 
pointed de  novo.    Attorney-general  v.  City  of  London,  3  B.  C.  C.  171* 

21.  In  the  case  of  an  increase  of  revenue. 

1.  An  increase  of  the  revenues  of  a  charity  applied  for  the  benefit  of  the 
oharity.    Ex  parte  Jortin,  7  Ves.  340. 

2.  Application  of  the  increase  of  the  revenue  of  a  charity,  by  way  of  aug- 
mentation to  the  orinnal  objects.    2  Ves.  &  Beam.  139. 

3.  On  demurrer,  held  that  the  increased  value  of  certain  charitable  gifts 
belonged  to  charities.     Attorney-general  v.  Bristol  Corporation,  3  Mad. 

319. 

4.  Charitable  bequest  before  the  statute  9  Geo.  2.  c.  36.  to  the  congrega- 
tion of  presbyterians,  to  which  the  testator  belonged,  for  placing  out  ap«- 
prentices  two  poor  boys  of  such  as  were  members  of  the  said  congregation, 
and  living  in  Uie  parish  of  St.  Martin,  in  New  Sarum.  The  fund,  being 
considerably  more  than  sufficient,  the  surplus  was  applied,  upon  the  prin- 
ciple of  cypres,  to  place  out  sons  of  members  of  the  congregation  within 
that  parish :  2dly,  Such  boys  in  other  parishes :  3dly,  Daughters  of  mem- 
bers of  the  congregation,  in  the  same  manner :  4thly,  Sons  of  presbyterians 
generally;  previously  to  building  a  school,  or  other  purposes*    A  proposal 

in 
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in  favor  of  tons  of  peraoiUy  within  the  parish,. of  the  eitablnfaed  religioiiy 
was  rejected*    Attorney-general  v.  Wansey,  15  VeB.  2S1. 

22.  In  the  case  of  a  surplus. 

1.  Where  an  intention  appears  in  a  testator  to  give  the  wholf  3f  a  fund  to 
a  charity,  the  objects  whereof  are  not  sufficient  to  exhaust  the  whole,  the 
court  will  apply  the  residue  as  nearly  to  the  testator's  designation  as  it  can. 
But  such  defects  will  not  be  supplied  without  some  such  intention  appear- 
ing to  guide  the  court ;  which  cannot  go  so  far  as  to  dispose  of  a  fund 
merely  on  seeing  a  general  intention  in  the  testator  to  die  testate  as  to  the 
whole.     Attomey-general  v.  The  Stationer's  Company,  2  Cox,  51. 

2.  Testator  bequeathed  the  residue  of  his  personal  estate  in* trust,  to  pay 
122.  oer  annum  to  the  schoolmaster  of  R.,  and  to  apply  the  surplus  (if  any) 
in  the  clothing  and  putting  out  apprentice  of  two  children  of  R.,  and  one 
child  of  W.,  and^he  made  no  further  disposition  of  it.  The  residue  being 
more  than  sufficient  for  tbe  specific  purposes  of  the  will,  the  surplus  is  not 
considered  as  increasing  the  number  of  the  objects  of  the  charity.  The 
court  will  not  niardial  assets  in  favour  of  a  charity.  Attorney-general  v. 
Hurst,  Cox,  565. 

.  23.  Where  the  beneficiary  refuses  to  accqat 

Vide  S  Ves.  638. 

24.  A  devise  of  lands  to  build  and  endow  a  college,  may  be  executed 

on  a  grant  of  a  charter  from  the  crown. 

Devise  in  mortmain  by  a  will  made  before  the  st.  9  Geo.  2.  is  good ;  and 
it  being  of  lands  to  build  and  endow  a  college ;  held  it  might  be  carried  into 
execution  on  a  grant  of  a  charter  from  the  crown.  Attorney-general  v. 
Downing,  1  Dick.  414. 

25.  In  the  case  of  a  bequest  for  the  increase  and  improvement  of 

christian  knowledge. 

Vide  10  Ves.  22. 

26.  Legacy  to  tepair  parsonage  houses ;  the  election  of  the  objects 

is  in  the  court. 
Legacy  to  repair  parsonage  houses,  the  election  of  the  objects  is  in  the 
court.    Attorney-general  v.  Bishop  of  Chester,  1  B.  C.  C.  444. 

27.  Where  advowsons  are  devised  to  a  college  already  having  its 

niUDQber. 

Devise  of  estates  to  trustees,  for  the  use  of  University  college,  Oxford,  to 
levy  advowsons ;  the  college  having  obtained  since  the  gift  as  many  as  arc 
allowed  by  the  act,  the  devise  is  to  be  performed  by  the  exchange  of  ad- 
vowsons, or  otherwise  ct/  pres.  The  heir  at  law  being  disinherited,  where  the 
gift  is  good  at  the  time  of  making  the  will.  Attorney-general  v.  Green, 
2  B.  C.  C.  492. 

28.  In  the  case  of  a  bequest  of  residue  "  to  the  widows  and  children 

of  seamen  belonging  to  the  town  of  Liverpool." 

Vide  3  Mer.  48. 

29.  By  building  a  new  chapel  where  the  trust  was  for  repairs. 
Vide  1  Anst.  1 16. 
30.  Where  a  devise  to  a  corporation  was  in  trust  "  from  time  to  time," 

to  expend  upon  a  road  ^*  at  their  discretion." 

Vide  1  Mer.  495. 

31.  The  case  of  Harrow  school 

Vide  17  Ve.  191.  ^^^^^  ^^ 


Afpbndiz.]        In  the  relatim  to  leases  of  charity  lands.  195 

» 

XIIL  in  tge  telattot  m  teajses  of  cgatttp  lan&iS. 

1.  The  power  of  trustees  to  lease,  will  be  controlled  for  the  benefit 

of  the  charity. 

Power  of  leasing  in  trustees  of  a  charity  controlled  for  the  benefit  of  the 
charity.    2  Ves.  &  Beam.  188.  ' 

2.  A  charity  lease  will  be  set  aside  for  undervalue. 

Lease  of  a  charity  estate  set  aude  for  undervalue,  if  considerable.  An 
under-lease,  at  a  fine,  not  conclusive;  part  being  ascribed  to  the  good -will  of 
a  trade  established  and  repairs.  Inquiry  directed,  whether  the  rent  was  fair 
and  adequate ;  distinguishing  how  much  of  the  premium  on  the  under-  lease 
resulted  from  the  good*will  and  repairs,  and  how  much  from  the*  value  of  the 
lease  above  the  rent  reserved  to  the  charity.  Attomey.general  v.  Magwood, 
18  Ves^jun.  315. 

8.  Cases  in  which  leases  will  be  set  aside  for  undervalue. 

Leases  of  chanty  estates  for  21  years,  the  lessors  being  not  mere  trus- 
tees, but  having  also  a  beneficial  interest,  set  aside  as  breaches  of  trust  by 
undervalue.    Attorney-general  v.  Wilson,  18  Yes.  jun.  518. 

4.  Cases  in  which  long  leases  have  been  set  adde. 

1.  Along  lease  of  a  charity  estate,  in  1715,  at  a  great  undervalue,  decreed 
to  be  delivered  up ;  and  an  account  directed,  with  just  allowances.  Attorney- 
general  V.  Green,  6  Ves.  452. 

2.  A  lease  for  99  years  of  a  charity  estate,  a  farm,  as  a  husbandry  lease, 
cannot  stand,  without  proof  of  a  consideration,  shewing,  that  it  is  fair  and 
reasonable,  and  for  the  benefit  of  the  charity.  Under  the  circumstances, 
long  possession  permitted,  and  the  defendant  being  the  personal  representa- 
tive, such  a  lease  was  set  aside,  without  costs,  and  without  imposing  an  addi- 
tional rent,  previous  to  the  bill ;  but  future  cases  will  not  be  so  treated.  At- 
torney-general v.  Owen.  10  Ves.  555. 

S.  A  long  lease  of  a  charity  estate,  in  1760,  set  aside,  the  trustees  joining 
in  the  application,  as  a  breach  of  trust ;  not  only  as  against  the  express  direc- 
tions of^tne  founder,  but  also  generally,  as  an  improper  administration  of  a 
charity  estate :  the  relators  not  desiring  to  disturb  under-leases.  The  ac-. 
count  was  confined  to  the  filing  of  the  information  or  previous  demand.  Such 
cases  to  be  marked  with  costs.  Attorney-general  v.  Griffidi,  13  Ves.  565. 
V  4.  A  lease  of  charity  lands  for  99  years,  as  a  mere  husbandry  lease  upon 
terms,  and  at  a  rent,  adapted  to  a  lease  for  21  years  not  allowed :  nor  a 
building  lease  for  999  years  upon  an  expenditure,  commensurate  to  a  term 
of  99  vears.    17  Ves.  291 . 

5.  Trustee  for  a  charity  cannot  without  an  adequate  consideration  let  lor 
99  years,  not  being  the  ordinary  course  of  provident  management ;  much 
less  with  covenant  for  perpetual  renewal  without  an  equivalent  for  the  inhe* 
ritance.    18  Ves.  }un.  326. 

^5.  Cases  in  which  leases  with  covenant  for  perpetual  renewal,  have  been 

set  aside. 

Bill  wil^  not  lie  to  compel  a  hospital  to  renew  a  lease  upon  payment  of  a 
fine  of  one  year's  rent.    Somerville  v.  Chapman,    1  B.  C.  (;•  61. 

6.   Cases  in  which  leases  impeached  for  inadequacy  of  value,  have 

been  upheld. 

1.  Leases  of  charity  estates  may^be  set  aside  on  the  mere  ground  of  under- 
value. But  it  must  be  undervaJue  satisfactorily  proved,  and  considerable 
in  amount.    Attorney-general  v.  Cross,  S  Mer.  541. 

2.  Tenant  of  a  charity  estate,  provided  he  has  acted  fairly,  not  to  be  turned 
out  of  possession,  or  to  have  his  lease  set  aside^  merely  on  the  ground  of  in- 
adequacy 
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be  no  decree  bat  to  dkaim  the 

be  ffren  ont  of  the  di^tj.     Attoroej-gcaeni  v.  OgieBdcs, 

8.  The  coarse  of  correcdng  the  omissioD,  in  a  decree  ki 
to  declare  the  natore  of  the  cfaaritr,  na j  be 
without  a  re-bearing. 

In  a  charitj  camej  an  ooision  in  the  original 
mtiue  of  the  chanty ,  coffccien  opoo  BBthcraiicctMH% 
log.    Attornej-genend  ▼.  Wbiteiej,  11  Yes.  MU 

9*  Of  perpetnating  an  uifbfiuatiaiiy  bj  nw  iiiwig  VBdcr  it  fraM  ciae  to 


The  odIj  wuy  of  adniniiiering  a  charity  ii 
tmitccj;  incaieof  nuibeharionr  thete  — at  be  a 
court  viO  not  keep  the  information,  and  enrcnte  under  it 
Attomej-gcneral  ▼•  Haberdadiers*  Coo^mbij,  1  Yea.  295w 

10.  The  strict  rules  of  pmctioe,  whethci  appiirahle  fen 

charity  CBuaes. 
Yide  3  Mer.  996. 

1 1.  Mode  of  proceeding  to  remote  a  goreiiMM*  firandalently  deded. 

Yide  17  Yes.  499. 

1%  Coane  cf  proceeding  to  remore  an  officer  deJaOOj  wfaere,  finooi 

railureof  neirsy  the  crown  becomes  risitinr. 
Vide  17  Yes.  49U 

XVII.  3[ti  taadan  to  ifft  dg^Qf  of  iiitl»  yrcfntf. 

1.  A  void  bequest  to  a  chari^  is  as  none,  under  a  settlement  with  Emit- 

ations  over,  on  defimlt  o(  appointment* 

Settlement  of  the  wife's  estate  to  such  uses  as  die  husband  and  wife,  or 
the  sonriYor,  should  appoint  by  deed  or  will,  with  three  witnesaes ;  in  defimlt, 
thereof,  to  the  heirs  or  the  husband :  the  wife  sui fifing,  nmde  adispootian 
by  her  will  to  a  chanty,  and  therefore  void :  decreed  to  the  heir  of  the  hus- 
band.   Attorney-general  v.  Ward,  S  Yes.  527* 

2.  A  void  charge  in  fevonr  of  ^,  charity  sinks  for  the  devisee. 

1.  Where  lands  were  devised,  sublet  to,  and  charged  with,  a  sum  not 
exceeding  10,000/.,  which  testator  afterwards  directed  to  be  paid  to  chari- 
ties ;  held,  that  the  charge  sunk  for  the  benefit  of  the  devisee.  Jackson  ▼. 
Ilurlock,  2  Eden,  263.;  Amb.  487. 

2.  Chargfe  on  a  real  estate  for  a  charity,  (void  by  the  mortmain  act),  shall 
sink  in  favour  of  the  devisee ;  not  go  to  the  heir  at  law  or  residuary  legatee. 
Wright  V.  Row,  1  B.  C.  C.  61. ;  S.  F.  Jackson  v.  Hurlock,  1  B.  C.  C.  61.  n.; 
sed  vide  Bbuid  v.  Wilkins,  1  B.  C.  C.  61.  n. 

3.  Trust  of  an  annuity  for  a  duurity  charged  upon  a  devised  estate  being 
▼old  under  the  act  9  Geo.  2*  c.  36.,  does  not  pass  by  a  residuary  dispositioD, 
but  sinks  for  the  benefit  of  specific  devises.    Baker  v.  Hall,  12  Yes.  497. 

3.  Right  of  the  devisee^  sahjieet  to  a  eharitaUe  cfaaige,  to  aocmnnlations 

previous  to  the  charity  taking  eflfect* 

Where  an  estate  is  devised  subject  to  a  vearlv  charitable  charge,  if  the 
charity  cannot  take  effect  for  a  period,  altnough  without  the  default  of  the 
devisee,  the  arrears  shall  accumulate.  The  Attorney-general  v.  Bokon^ 
3  Anst«  820. 

4.  Right  of  the  next  of  kin  to  the  surplus  of  a  bequest  to  a  charity. 

Bequest  in  trust  for  the  poor  inhabitants  of  several  parishes ;  to  be  appHed 

at 
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at  times  and  in  proportions,  and  either  in  money,  provision,  physic,  or  clothes, 
as  the  trustees  think  fit.  The  fund  being  very  consideraljle  in  proportion  to  the 
objects,  the  application  was  upon  the  principle  of  cy  pres  extended  for  the 
benefit  of  the  same  objects  to  purposes  not  expressly  pointed  out  by  the 
will ;  instruction  and  apprenticing  of  children,  against  the  claim  of  the  next 
of  kin.     The  Bishop  of  Hereford  v.  Adams,  7  Ves.  S24. 

5.  Right  of  the  next  of  km  to  the  surplus  of  a  residue  left  to  a 

charity. 

Where  the  residue  i^  left  to  a  charity,  and  it  turns  out  to  be  more  than 
adequate  to  the  objects,  the  surplus  roust  be  applied  to  similar  purposes. 
Attorney-general  v.  Earl  of  Winchelsea,  3  B.  C.  C.  373. 

6.  Right  of  the  next  of  kin,  on  a  void  bequest,  to  promote  popery. 
Residuary  bequest  for  the  purpose  of  educating  and  bringing  up  poor 
children  in  the  Roman  Catliolic  faith,  void.    The  fund  does  not  go  to  the 
next  of  kin ;  but  is  in  Uie  disposition  of  the  crown  to  some  other  oiaritable 
use  by  sign  manual.     Gary  v.  Abbot,  7  Ves.  4*90. 

7.  Right  of  the  heir  to  accumulations,  previous  to  devise  executed. 

Upon  a  devise  to  a  good  charitable  use,  the  heir  has  no  right  to  the  rents 
and  profits  accrued  before  the  devise  is  carried  into  effect.  Attorney-general 
V.  Bowyer,  3  Ves.  7 14. 

8.  Right  of  the  heir  to  the  surplus  of  rents  bequeathed  to  a  charity. 
Devise  in  171 9v  to  charitable  purposes,  limiting  the  sums :  there  not  being 
objects  sufficient  to  exhaust  the  whole  rents  according  to  the  directions  oC 
the  win,  and  the  whole  being  appropriated  to  the  charities  specified,  the 
surplus  was  applied  to  increase  them  against  the  claim  of  the  heir.  Attor- 
ney-general v.  Minshull,  4fVe6.  11. 

9.'  Right  of  the  heir  to  the  surplus,  where  the  rents  of  an  estate  be- 
queathed to  a  charity,  are  increased. 

Where  an  estate  is  given  to  a  charity,  and  the  rents  are  afterwards  in- 
creased, there  is  no  resulting  trust  for  the  heir  at  law,  but  the  charity  shall 
have  the  surplus  rents.  Attorney-general  v.  Haberdashers'  Company,  4  B. 
C.  C.  103. 

10.  Pequest  of  a  doubtful  class  — legacy  for  cloathing  such  poor  chil- 
dren as  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford. 

Whether  a  bequest  of  a  sum  of  money,  to  be  applied  *'  in  cloatliing  such 
poor  children  a^  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford,"  be  legal,  qucere.  An  inquiry  directed  to  ascertain  the  character  and 
description  of  the  school.    Attorney-general  v.  Power,  1  Ball  &  Bcsatty,  14*5. 


NAME. 
I.  3|tt  relattott  to  tfft  name  of  tottfirmatiom 

It  is  the  rea^  name. 

IL  iForce  of  tge  tmme  taitot  ttntin:  an  act  of  (larltametirf 

The  f(H*raker  name  still  continues. 

III.  i^rjce  of  tge  name  u1$zn  nxfsstt  tge  ittng'0  Mttntu 

The  licence  only  permits  the  user,  without  imposing  the  name. 

IV.  JForce 
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IV.  i?orce  of  t&r  name  siimt  on  pnftntUm  in  a  confirttt^ 

With  respect  to  the  rest  of  the  wqrld,  the  former  name  con- 
tinues. 


L  3n  relation  to  tfft  name  of  tonfirmottom 

It  is  the  real  name. 
Name  of  confirmation  is  the  real  name.     1  Ves.  416. 

IL  i^orce  of  tge  name  ta&en  untiet  an  ace  of  {ladianmttf 

The  former  name  still  continues. 

A  person  taking  a  name  by  act  of  parliament,  does  not  lose  his  original 
name,  and  might  take  a  legacy  by  it.     15  Ves.  100. 

III.  fottt  of  tfft  name  ea&en  unlier  tge  &tng'0  Itcmcr» 

The  licence  only  permits  the  user,  without  imposing  the  name. 
The  effect  of  the  king's  licence  is  only  permission  to  use  a  name ;  not  im- 
posing it.    15  Ves.  lOa 

IV.  iForce  of  tge  name  gtben  on  profe^ttion  in  a  contentf 

With  respect  to  the  rest  of  the  world,  the  former  name  continues. 

Name  given  on  profession  in  a  convent,  is  not  meant  for  the  rest  of  the 
world ;  but  former  name  continues.    1  Ves.  446. 


NOTICE. 
I.  £)f  con0tturttte  notice^ 

1.  The  eifect  of  a  mistaken  representation  made  by  one  who, 

from  documente  in  his  possession,  might  have  known  the 
truth. 

2.  Of  presuming  notice,  of  the  execution  of  a  deed,  to  a  trustee 

who  prepared  it  under  a  power. 

IL  £)f  notice  on  an  agent. 

During  what  period  it  must  have  place,  that  it  may  be  followed 
by  consequences. 

III.  &ee  in  Hu  Contract  bettoeen  beitdor  anti  {iurc|^er» 


L  £)f  contftructifie  notice. 

1.  The  effect  of  a  mistaken  representation  made  by  one  who,  fixnn  do- 

cuments in  his  possession,  might  have  known  the  truth. 

A  person  making  a  false  representation,  through  mistake,  but  where  he 
might,  from  deeds  m  his  possession,  have  had  notice  of  the  truth,  bound  by 
the  representation.    Pearson  v.  Morgan,  2  B.  C.  C.  388. 

2.  Of  presuming  notice,  of  the  execution  of  a  deed,  to  a  trustee  who 

prepared  it  under  a  power. 

Qfuere,  whether  a  trustee,  having  prepared  a  deed  of  appointment  under  a 
power,  but  not  knowing  of  the  execution  of  the  deed,  shall  be  presumed  to 

have 
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have  such  notice,  as  to  affect  hinr  in  respect  of  his  payment. of  the  money  to  a 
legatee,  under  a  subsequent  will  of  the  person  who  had  the  power.  Cothay 
V.  Sydenham^  2  B.  C.  C.  391 . 

IL  £)f  ttottce  on  an  agentf 

During  what  period  it  must  have  place,  that  it  may  be  followed  by 

consequences. 

Notice  actual,  or  constructive;  as,  to  an  agent;  which  must  be,  while 
concerned  for  the 'principal,  and  in  the  course  of  the  transactioni  which  is 
the  subject  of  the  suit.     13  Ves.  120. 

III.  &re  in  tiu  Contract  Womn  brntor  anti  {lurcgajFrrt 


•  * 


NUISANCE. 
I.  M%at  are  not  public  tuit0ance0. 

Trades,    oiFensive,   and  in  some  degree  unwholesome,    may 
not  be. 

IL  Q{  tffe  abatrmtnt  of  nniisancetr^ 

Public  nuisances  in  a  highway  or  a  harbour. 

III.  £>f  t^  equitable  juri^tiictton  to  reisnrain  a  nuitiante  bp  iiu  ^ 
lututiom 

When  the  establishment  at  law,  of  the  right  infringed,  is  a  pre- 
liminary to  its  exercise. 


I.  Wbat  are  not  public  nui^ancejs^ 

Trad^  qilensive,  and  ih  some  degree  unwholesome,  may  not  be. 

1.  Instances  of  trades,  offensive,  and  in  some  degree  unwholesome,  not  le- 
gally a  nuisance.  A  sugar-house,  brewhouse,  &c. ;  injunctions  in  such  cases 
cautiously  granted,  and  not  ex  parte.     18  Yes.  jun.  217. 

2.  A  manufacture  of  bricks  not  a  nuisance.    Ibid.  219.     ' 

IL  £)f  tge  abatement  of  nui0ance0f 

Public  nuisances  in  a  highway  or  a  harbour. 

1.  Jurisdiction  upon  public  nuisances  in  a  highway  or  a  harbour;  if  upon 
the  king's  soil,  the  crown  may  abate ;  if  not,  ihe  fact  must  be  tried  by  a  jury. 
18  Yes.  jun.  218. 

2.  Where  a  nuisance  and  purpresture  are  committed  in  a  harbour,  an  in- 
formation in  equity  lies  to  abate  it*  The  Attorney-general  v.  Richards, 
2  Anst.  603. 

III.  £>f  tBe  etiuitable  luridt^iction  to  rnttjrain  a  nuisance  bp  in« 

junctioUf 

When  the  establishment  at  law,  of  the  right  infringed,  is  a  preliminary 

to  its  exercise. 

Bill  stated  the  plaintiff*  to  be  lessee  of  an  ancient  mill,  and  that  the  de« 
fendant  had  erected  flood-eates  and  other  works  on  the  river,  which  ob- 
structed plaintiff's  mill,  and  prayed  that  defendant  might  be  decreed  to 
pull  down  these  works,  and  be  restrained  from  erecting  new  ones.    Such 

VoL.YIII.  3F  works 
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works  havinc  been  erected  above  tbree  Tcan,  sodi  a  hiD  viD  aat  ie  ad 


the  right  be  established  at  law;  and  a  demorrery  fer  wnft  of  cqoitf,  is  gaodl 
WeOer  ▼.  Smeaton,  1  Goz,  102. 


OCCUPANCY,  SPECIAL. 
!•  iDf  tj^  tfttbjecQi  of  0imtal  0cctvatic|u 

A  rent  cannot  be. 

IL  £>f  x/ttnom  tofio  map  be  special  occtq^atitif^ 

An  executor. 

IIL  Wfieti  a  {lartp  tato  a0  tiimtal  ocrapaiit ;  toi^ 

In  the  case  of  an  executor  taking  a  leaae  pvr  oatfer  lar  to  t 
man,  his  executors  and  administraton. 


<  t '  'f  I 


L  2)f  t^  0ttb|ect0  of  special 

^  A  rent  cannot  be. 

Nospedal  occopaacy  of  a  rent;  beioff  an  incorporeal  hereditamcot; bat 
if  the  heirs,  te.  are  named  in  the  grant,  Uie  executor  is  said  to  be  faaij  oc- 
cupant.   7  Ves.  446. 

IL  jDffinwmdtofio  map  be  special  ocrapamf^ 

An  executor. 
Executor  may  be  a  special  occupant.    7  Ves.  440. 

IIL  Wtftxi  a  partp  rato  a0  special  orciipam ;  toSen  tiot» 

In  the  case  of  an  executor  taking  a  lease  jur  aider  vU  to  a  msn, 

his  executors,  and  administrators. 

A  lease  fur  auUr  vie  to  one,  his  executors  and  administrators ;  the  execQ- 
tor  does  not  take  as  special  occupant.    Semik,  I  Sch.  A  Lefl  289. 


OFFICE. 
I.  iDf  tge  0alr  of  office?  tontrarp  to  t^  0tantte» 

Validi^  of  an  appointment  subject  to  a  priTate  condition. 

IL  jgDf  tfft  con0eq[iience0  of  mglecttng  ^  tmtp  of  an  office^ 

Non-user  is  a  misdemeanor  punishable  by  a  common  infenns- 
tion. 

IIL  j^f  tit  fbtftttnte  of  an  office. 

By  non-user. 


L  £)fti^0aleof  officetfconttarp  to  ti^  statute* 

Validity  of  an  appointment  subject  to  a  private  condition. 

Bond  to  secure  an  annuity  to  the  oblu;or's  mother  for  life :  the  conditisa 
r^citingi  that  by  the  recommendation  of  friends  he  had  been  appointed  to 

succeeti 
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I 

siKceed  his  father  in  the  qommiuid  of  a  government  packet ;  but  on  the  ex- 
press condition  ofhis  nuiking  an  allowance  for  the  support  of  his  mother,  &c. 
the  master  of  the .  rolls  inclined  to  dismiss  the  bill  filed  against  his  execu- 
trix ;  but  gave  the  plaintiff  leave  to  bring  an  action.  Hartwell  v.  Hartwelly 
4Ve8.811. 

II.  £)f  ttt  (otuteqimueii  of  neglecting  tfft  hmp  of  an  office^ 

Non-user  is  a  misdemeanor,  punishable  by  a  common  inibnnation* 
NoD-user  is  a  misdemeanor^  punishable  by  a  common  information*   1  Ves.  8. 

III.  iDf  tge  forfetnite  of  an  oSrr^ 

By  non-user. 

Whether  non-user  is  cause  of  forfeiture  of  a  public  office,  depends  on  cir 
cumstances.    1  Ves.  6. 


OFFICER, 
r.  £>f  t^e  officer^  of  tge  court  of  cgancerp. 

1.  Privilege  of  a  sixty  derk  to  be  sqed  in  the  pet^  bag.' 

2.  Vide  in  tit.  Chancery* —  Chancery  Practice. 

II.  jfiDf  militarp  anb  nafial  officertt^ 

*'     1.  Assignment  of  their  half-pay,  void. 

2.  Their  half-pay  not  liable  to  process. 

3.  A  pension  for  supporting  the  grantee  in  the  performance  of 
future  duties,  is  inalienable. 

4.  A  pension  for  past  services,  may  be  aliened. 

5.  Of  the  period  at  which  the  marriage  must  have  taken  placey 
to  entitle  an  officer's  widow  to  a  pension. 

III.  VUSfmwibilitiig  of  yiibltc  officer0« 

To  an  action  for  money  in  hand,  issued  by  government,  for 
the  use  of  an  individual. 

IV.  2le0pomstbtlttte0  of  Qfficer0  concerned  tn  tfye  eirecutton  of 

toce00. 

The  act  of  the  court  is  an  indemnity  to  the  gaoler. 


L  iDf  tj^r  officers  of  tge  court  of  ciiamerp. 

Privilege  of  a  sixty  clerk  to  be  sued  in  the  petty  bag. 

Pne  of  the  sixty  clerks  of  the  court  of  chancery  having  been  arrested  in 
an  action  brought  against  him  in  one  of  the  common  law  courts,  he  insisted 
on  his  privilege  to  be  sued  in  the  pettv  bag  only.  But  it  appearing  by  af- 
fidavit, that  he  had  not  for  a  considerable  time  attended  at  his  seat,  but  had 
secreted  himself  to  avoid  his  creditors,  the  court  would  not  make  any  order 
for  his  discharge.    Ex  parte  Sheppard,  2  Cox^  398. 

11.  £)f  militatp  anti  nafial  officercr* 

1.  Assignment  of  tbeir  half-pay,  void. 

1.  The  half-pi^  of  an  oflieer  is  not  assignable  or  attachable,  on  principles 
of  public  policy.     1  Ball  &  Beatty,  S89. 

S  F  2  2.  An 
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2.  An  ikniffiiniebt  of  the  half-pay  of  an*  officer  in  the  army  is  had,  in  eqoitj 
as  well  as  at  law.     Stone  v.  Liaderdale,  2  Anst.  533. 

2.  Their  half-pay  not  liable  to  process. 
Vide  1  B.  &  B.  889. 

3.  A  pension  for  supporting  the  grantee  in  the  performance  c»f  fbtnre 

duties,  is  inalienable. 
A  pension  lor  past  services  may  be  aliened ;  but  a  pension  for  supporting 
the  grantee  in  the  performance  of  future  duties,  b  inaliooable.    Diavit  t. 
Duke  of  Marlborough,  ,Swan8t.  79. 

4.  A  pension  for  past  services,  may  be  aliened. 
Ibid. 

5.  Of  the  period  at  which  the  marriage  must  have  taken  place,  to  aititle 

an  officer's  widow  to  a  pension. 

To  entitle  the  widow  of  an  officer  in  the  army  to  the  pensioo  froos  govern- 
ment, the  marriage  must  have  taken  place  before  he  retired  from  the  service. 
3Ves.204. 

III.  tUt^ngibilitmi  of  public  officer^. 

To  an  action  for  money  in  hand,  issued  by  government  for  the  use 

of  an  individual. 

It  is  dear  that  a  suit  may  be  maintained  against  a  public  officer,  having  in 
his  hands  money  issued  by  government,  for  me  use  of  an  individual,  lor  the 
recovery  of  sudi  money.  But  where  government,  has  ordered  the  money  to 
be  withheld,  the  question  is  only  between  government  and  the  individutf  or 
his  assignee ;  and  equity  has  no  jurisdiction.   Priddy  v.  Rose,  3  Mer.  102. 

IV.  ]tl(tvotu(tlulttte0  of  nf&tttst  mnatno^  in  tie  emnrjen  tf 

{ICOtf00« 

The  act  of  the  court  is  an  indemni^  to  the  gaoler. 

The  act  of  the  court  is  an  indemnity  to  die  gaoler.  Wall  ▼.  Atkinson, 
2  Rose,  196. 


OUTLAWRY. 
I.  ^f  tge  cotuM|wmc0  of  oiiriatorp. 

Outlawry  of  a  co-debtor  does  not  make  the  debt  sqparate. 

IL  £>f  tge  pita  of  otttIator|i« 

When  not  allowable. 


L  £)f  ti^  totuttqt«tm(  of  otitIatMii« 

Outlawry  of  a  co-debtor  does  not  make  the  ddit  separate. 

Judgment  of  outlawry  against  two  of  three  joint  debtors,  does  not  mske 
the  debt  a  separate  one  as  against  the  third  ddbtor ;  and  it  cannot  be  prored 
under  his  separate  commission.  £r  parte  Dunlop ;  in  re  Beasley,  1  Buck. 
253- 
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II.  £)f  tBe  {Ilea  ef  outlator|i» 

Wlien  not  aUowiibIe» 

No  plea  of  outlawry  in  a  suit  for  the  same  daty  or  thiDg,  for  which  relief 
i«  sought  by  the  bill.    Phillips  v.  Gibbins,  1  Ves.  &  BeaouiS^;.         ,  / 


PAPIST. 

I.  S)t  tge  prtbtlegesi  of  Eoinan  tatfuAitH* 

They  may  keep  schools,  without  a  licence  from  the  ordinary*  . 

II.  £>f  gtant0  att)i  agtmnent^  bp  IRomatt  (atgolu0« 

1.  The  period  ascertained  at  which  an  a^eement  to  convey 

became  a  lien  upon  the  land. 

2.  A  case  in  which  a  covenant  to  settle  lands  was  held  inope- 

rative, by  reason  of  the  statute  2  Anne,  c.  6« 

3.  A  case  in  which  a  settlement  was  held  inopen^vej  except  as 

to  making  a  provision  for  younger  children. 

4.  A  case  in  which  judgments  confessed  in  trust  for  tl)e  use  of 

a  settlement,  were  held  not  a  fraud  on  the  existing  dis- 
abling statutes. 

III.  £>f  beqiie0t0  to  Eoman  cat8olic0* 

A  bequest  to  '^  Roman  catholic  bishops,  and  their  successors,** 
is  void. 

IV.  £)f  tfft  con0trumott  of  utMum  telatiitg  to  IRoman 

cdtgo{ic0« 

1.  Statutes  relaxing  the  old  popery  penal  laws,  not  to  be  con- 

strued to  defeat  previous  acts  upon  the  faith  of  them. 

2.  The  statute  8  Anne^  c.  6.  s,  2. 

5.  The  statute  17  &  18  Geo.  S.  c.  49. 

V.  i^  tffi  mtfm  of  o{Bte« 

Substitution  of  one  oath  for  anotlier  refused,  on  swearing  a 
master-extraordinary. 

VI.  }3>f  tfff  biti5o{i'0  (trtificatr  of  tgt  cottfbnnitp  of  a  fopi^u 

1.  Its  form. 

2.  It  is  not  conclusive  of  the  fact  certified. 

VIL  £)f  protectant  Di^toberort 

Effect  of  a  decree  obtained  by  a  protestant  discoveror. 


I.  £)f  t&e  pcibileseti  of  lHoman  tatBoIttc. 

They  m^  keep  si^ools,  without  a  licence  from  the  ordinary. 

Roman  catholics  may  keep  schools,  without  a  licence  from  the  ordinary 
Farrell  v.  Gregg>  1  Ball  &  Beatty,  1^2. 
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be  no  decree  but  to  dismiss  the  information ;  and  in  that  case  costs  cannot 
be  given  out  of  the  charity.    Attorney»general  v.  Oglender,  1  Ves.  246* 

8.  The  course  of  correcting  the  omission,  in  a  decree  in  a  charity  case, 
to  declare  the  nature  of  Uie  charity,  may  be  upon  furdier  directions, 
without  a  re-hearing. 

In  a  charity  case,  an  omission  in  the  original  decree,  not  declaring  the 
nature  of  the  charity,  corrected  upon  farther  directions,  without  a  rehear- 
ing.   Attorney-general  y.  Whiteley,  11  Ves.  241. 

9.  Of  perpetuating  an  information,  by  executing  under  it  from  time  to 

time. 
The  only  way  of  administering  a  charity  is  under  general  direction  to 
trustees :  in  case  of  misbehaviour  there  must  be  a  new  information :  but  the 
court  will  not  keep  the  information,  and  execute  under  it  from  time  to  time. 
Attorney-general  v.  Haberdashers'  Company,  1  Ves*  295. 

10.  The  strict  rules  of  practice,  whether  applicable  to  injunctioiis  in 

(Parity  causes. 
Vide  3  Mer.  396. 

11.  Mode  of  proceeding  to  remove  a  governor  fraudulently  elected 

Vide  17  Ves.  499. 

12.  Course  of  proceeding  to  remove  an  officer  de  facto^  where,  from 

raiiure  of  heirs,  the  crown  becomes  visitor. 

Vide  17  Ves.  491. 

XVII.  Htt  telattoii  to  tffi  tigBt0  of  tlito  iirtitottst. 

1.  A  void  bequest  to-  a  charity  is  as  none,  under  a  settlement  with  limit- 
ations oyer,  on  de&ult  of  appointment. 

Settlement  of  the  wife's  estate  to  such  uses  as  the  husband  and  wife,  or 
the  survivor,  should  appoint  by  deed  or  will,  with  three  witnesses ;  in  defiuilt, 
thereof,  to  the  h^rs  of  the  husband :  the  wife  surviving,  made  a  disposition 
by  her  will  to  a  charity,  and  therefore  void :  decreed  to  the  heir  of  tne  hus- 
band.    Attorney-general  v.  Ward,  3  Ves.  327* 

2.  A  void  charge  in  favour  of  a  charity  sinks  for  the  devisee. 

1.  Where  lands  were  devised,  subject  to,  and  charged  with,  a  sum  not 
exceeding  10,000/.,  which  testator  afterwards  directed  to  be  paid  to  chari- 
ties ;  held,  that  the  charge  sunk  for  the  benefit  of  the  devisee.  Jackson  v. 
Hurlock,  2  Eden,  263. ;  Amb.  487. 

2.  Charge  on  a  real  estate  for  a  charity,  (void  by  the  mortmain  act),  shall 
sink  in  favour  of  the  devisee ;  not  go  to  the  heir  at  law  or  residuary  legatee. 
Wright  V.  Row,  1  B.  C.  C.  61. ;  S.  P.  Jackson  v.  Hurlock,  1  B.  C.  C.  61.  n.; 
ied  vide  Bland  v.  Wilkins,  1  B.  C.  C.  61.  n. 

3.  Trust  of  an  annuity  for  a  charity  diarged  upon  a  devised  estate  being 
void  under  the  act  9  Oeo.  2.  c.  36.,  does  not  pass  by  a  residuary  dispositioo, 
but  sinks  for  ttie  benefit  of  specific  devises.    Balcer  v.  Hall,  12  Ves.  497. 

3.  Right  of  the  devisee,  subject  to  a  efaaritable  chai^  to  aocomtibitions 

previous  to  the  charity  toking  eflfect 

Where  an  estate  is  devised  subject  to  a  yearly  charitaUe  charge,  if  the 
charity  cannot  take  effect  for  a  period,  although  without  the  drfault  of  the 
devisee,  the  arrears  ^hall  accumulate.  The  Attorney-general  v.  Bdtsa, 
3  Anst.  820. 

4.  Right  of  the  dext  of  kin  to  the  surplus  of  a  bequest  to  a  charity. 

Bequest  in  trust  for  the  poor  inhabitants  of  several  parishes ;  lo  be  applied 

at 
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at  times  and  in  proportions,  and  either  in  money,  [>rovision,  physic,  or  clothes, 
as  the  trustees  think  fit.  The  fund  being  very  considerable  in  proportion  to  the 
objects,  the  application  was  upon  the  principle  of  cy  pres  extended  for  the 
benefit  of  the  same  objects  to  purposes  not  expressly  pointed  out  by  the 
will ;  instruction  and  apprenticing  of  children,  against  the  claim  of  the  next 
of  kin.    The  Bishop  of  Hereford  v.  Adams,  7  Ves.  824. 

5.  Right  of  the  next  of  kin  to  the  surplus  of  a  residue  left  to  a 

charity. 

Where  the  residue  vk  left  to  a  charity,  and  it  turns  out  to  be  more  than 
adequate  to  the  objects,  the  surplus  must  be  applied  to  similar  purposes. 
Attorney-general  v.  Earl  of  Winchelsea,  3  B.  C.  C.  373. 

6.  Right  of  the  next  of  kin,  on  a  void  bequest,  to  promote  popery. 
Residuary  bequest  for  the  purpose  of  educating  and  bringing  up  poor 
children  in  the  Roman  Catliolic  ftiith,  void.    The  fund  does  not  go  to  the 
next  of  kin ;  but  is  in  the  dbposition  of  the  crown  to  some  other  diaritabie 
use  by  sign  manual.     Gary  v.  Abbot,  7  Ves.  490. 

7.  Right  of  the  heir  to  accumulations,  previous  to  devise  executed. 

Upon  a  devise  to  a  good  charitable  use,  the  heir  has  no  right  to  the  rents 
and  profits  accrued  before  the  devise  is  carried  into  efiPect.  Attorney-general 
V.  Bowyer,  3  Ves.  714. 

8*  Right  of  the  heir  to  tlie  surplus  of  rents  bequeathed  to  a  charity. 
Devise  in  1719v  to  charitable  purposes,  limiting  the  sums :  there  not  being 
objects  sufficient  to  exhaust  the  whole  rents  according  to  the  directions  o^ 
the  will,  and  the  whole  being  appropriated  to  the  charities  specified,  tlic 
surplus  was  applied  to  increase  them  against  the  claim  of  the  heir.  Attor- 
ney-general v.  IViinshull,  4  Ves.  11. 

9/  Right  of  the  heir  to  the  surplus,  where  the  rents  of  an  estate  be- 
queathed to  a  charity,  are  increased. 

Where  an  estate  is  given  to  a  charity,  and  the  rents  are  afterwards  in- 
creased, there  is  no  resulting  trust  for  the  heir  at  law,  but  the  charity  shall 
have  the  surplus  rents.  Attorney-general  v.  Haberdashers'  Company,  4  B. 
C.  C.  103. 

10.  Bequest  of  a  doubtful  class  — legacy  for  cloathing  such  poor  chil- 
dren as  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford. 

Whether  a  bequest  of  a  sum  of  money,  to  be  applied  *'  in  cloatliing  such 
poor  children  a^  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford,"  be  legal,  quare.  An  inquiry  directed  to  ascertain  the  character  and 
description  of  the  school.     Attorney-general  v.  Power,  1  Ball  &  Beattyj  145. 


NAME. 

* 

I.  In  rrlatiott  to  tge  namr  of  cottfirmattom 

It  is  the  rea^  name. 

IL  iForcr  of  tge  name  ta&en  nnter  an  act  of  {larliamntrf 

The  former  name  still  continues. 

III.  fwit  of  tge  name  uhsn  mnatx  ffjt  &tng'ti  Mtmtt* 

The  licence  only  permits  the  user,  without  imposing  the  name. 

IV.  JForcr 
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be  no  decree  but  to  dismiss  the  informatioii ;  and  in  that  case  costs  cannot 
be  given  out  of  the  charity.     Attorney 'general  v.  Oglender,  1  Ves.  246- 

8.  The  course  of  correcting  the  omission,  in  a  decree  in  a  charity  case, 
to  dechire  the  nature  of  the  charity^  may  be  upon  furdier  directions, 
without  a  re-hearing. 

In  a  charity  case,  an  omission  in  the  original  decree,  not  declaring  the 
nature  of  the  charity,  corrected  upon  farther  directions,  without  a  re-hear- 
ing.   Attomey-general  v.  Whiteley,  11  Ves.  241. 

9.  Of  perpetuating  an  information,  by  executing  under  it  from  lime  to 

time. 
The  only  way  of  administering  a  charity  is  under  general  direction  to 
trustees :  in  case  of  misbehaviour  there  must  be  a  new  informatioa :  but  the 
court  will  not  keep  the  information,  and  execute  under  it  from  time  to  time. 
Attorney-general  v.  Haberdashers*  Company,  1  Ves*  295. 

10.  The  strict  rules  of  practice,  whether  applicable  to  injunctions  in 

diarity  causes. 
Vide  3  Men  396. 

1 1.  Mode  of  proceeding  to  remove  a  governor  fraudulently  elected. 

Vide  17  Ves.  499. 

12.  Course  of  proceeding  to  remove  an  oBicet  de  Jacto^  where,  from 

railureof  heirs,  the  crown  becomes  visitor. 

Vide  17  Ves.  491. 

XVII.  Hn  telatton  to  tgr  tigBt0  of  tlito  iiersiottft 

1.  A  void  bequest  to- a  charity  is  as  none,  under  a  settlement  with  limit- 
ations oTeri  on  de&ult  of  appointment. 

Settlement  of  the  wife's  estate  to  such  uses  as  the  husband  and  wife,  or 
the  survivor^  should  appoint  by  deed  or  will,  with  three  witnesses ;  in  default, 
thereof,  to  the  heirs  of  the  husband:  the  wife  surviving,  made  a  disposition 
by  her  will  to  a  charity,  and  therefore  void :  decreed  to  the  heir  of  the  hus- 
band.    Attorney-general  v.  Ward,  3  Ves.  327* 

2.  A  void  charge  in  favour  of  a  charity  sinks  for  the  devisee. 

1.  Where  lands  were  devised,  subject  to,  and  charged  with,  a  sum  not 
exceeding  10,000/.,  which  testator  afterwards  directed  to  be  paid  to  cliari- 
ties  ;  held,  that  the  charge  sunk  for  the  benefit  of  the  devisee.  Jackg<»  y. 
Huriock,  2  Eden,  263. ;  Amb.  487. 

2.  Charge  on  a  real  estate  for  a  charity,  (void  by  the  mortmain  act),  shall 
sink  in  favour  of  the  devisee ;  not  go  to  the  heir  at  law  or  residuary  legatee. 
Wright  V.  Row,  1  B.  C.  C.  61. ;  S.  P.  Jackson  v.  Huriock,  1  B.  C.  C.  61.  n.; 
i€d  vide  Bland  v.  Wilkins,  1  B.  C.  C.  61.  n. 

3.  Trust  of  an  annuity  for  a  charity  charged  upon  a  devised  estate  being 
void  under  the  act  9  Oeo.  2.  c.  36.,  does  not  pass  by  a  residuary  disposition, 
but  sinks  for  the  benefit  of  specific  devises.    Baker  v.  Hall,  12  Ves.  497* 

3.  Right  of  the  devisee,  subject  to  a  efaaritable  chai^  to  accmnnhtions 

previous  to  the  charity  toking  eflfecL 

Where  an  estate  is  devised  subject  to  a  yearly  charitaUe  oharge,  if  the 
charity  cannot  take  effect  for  a  period,  although  without  the  d^ault  of  the 
devisee,  the  arrears  ^hall  accumulate.  The  Attorney-general  v.  Boltaa, 
3  Anst.  820. 

4.  Right  of  the  next  of  kin  to  the  surplus  of  a  bequest  to  a  diarily* 

Bequest  in  trust  for  the  poor  iahabitants  of  several  parishes ;  lo  be 
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at  times  and  in  prq>ortion8,  and  either  in  money^  provision,  physic,  or  clothes, 
as  the  trustees  think  fit.  The  fund  being  very  considerable  in  proportion  to  the 
objects,  the  application  was  upon  the  principle  of  cy  vres  extended  for  the 
benefit  of  the  same  objects  to  purposes  not  expressly  pointed  out  by  the 
will ;  instruction  and  apprenticing  of  children,  against  the  claim  of  the  next 
of  kin.    The  Bishop  of  Hereford  v.  Adams,  7  Ves.  824. 

5.  Right  of  the  next  of  kin  to  the  surplus  of  a  residue  left  to  a 

charity. 

Where  the  residue  \\  left  to  a  charity,  and  it  turns  out  to  be  more  than 
adequate  to  the  objects,  the  surplus  must  be  applied  to  similar  purposes. 
Auorney-general  v.  Earl  of  Winchelsea*  3  B.  C.  C.  373. 

6.  Right  of  the  next  of  kin,  on  a  void  bequest,  to  promote  popery. 
Residuary  bequest  for  the  purpose  of  educating  and  bringing  up  poor 
children  in  the  Roman  Catlioiic  faith,  void.    The  fund  does  not  go  to  the 
next  of  kin ;  but  is  in  the  disposition  of  the  crown  to  some  other  charitable 
use  by  sign  manual.    Gary  v.  Abbot,  7  Ves.  490. 

7.  Right  of  the  heir  to  accumulations,  previous  to  devise  executed. 

Upon  a  devise  to  a  good  charitable  use,  the  heir  has  no  right  to  the  rents 
and  profits  accrued  before  the  devise  is  carried  into  efiPect.  Attorney-general 
V.  Bowyer,  3  Ves.  714. 

8.  Right  of  the  heir  to  the  surplus  of  rents  bequeathed  to  a  charity. 
Devise  in  1719v  to  charitable  purposes,  limiting  the  sums :  there  not  being 
objects  sufixcient  to  exhaust  the  whole  rents  according  to  the  directions  o^ 
the  will,  and  the  whole  being  appropriated  to  the  charities  specified,  the 
surplus  was  applied  to  increase  them  against  the  claim  of  the  heir.  Attor- 
ney-general v.  Minshull,  4  Ves.  11. 

9.'  Right  of  the  heir  to  the  surplus,  where  the  rents  of  an  estate  be- 
queathed to  a  charity,  are  increased. 

Where  an  estate  is  given  to  a  charity,  and  tlie  rents  are  afterwards  in- 
creased, there  is  no  resulting  trust  for  the  heir  at  law,  but  the  charity  shall 
have  the  surplus  rents.  Attorney-general  v.  Haberdashers'  Company,  4  B. 
C.  C.  103. 

10.  Bequest  of  a  doubtful  class  — legacy  for  cloathing  such  poor  chil- 
dren as  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford. 

Whether  a  bequest  of  a  sum  of  money,  to  be  applied  *'  in  cloathing  such 
poor  children  aS  should  be  educated  in  the  school  of  the  nunnery  of  Water- 
ford,"  be  legal,  quare.  An  inquiry  directed  to  ascertain  the  character  and 
description  of  the  school.    Attorney-general  v.  Power,  1  Ball  &  Beattyj  145. 


NAME. 
I.  |tt  relation  to  tge  ftamr  of  (ottfimtddom 

It  is  the  rea^  name. 

IL  iForcr  of  tge  name  ta&en  nnter  an  act  of  {laeliamem^ 

Tbe  fcH'nier  name  still  contiimes. 

III.  f^ttt  of  tge  name  ra&en  vxfotx  tj^  &ing'ti  luenee^ 

The  licence  only  permits  the  user,  without  imposing  the  name. 

IV.  JForcr 
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PARENT  AND  CHILD. 

I.  KurifUncnott  of  r^e  court  of  cgaiKerp  to  control  tift  nrercttr 

of  a  pmrnfff  autj^orttp. 

L  It  exists,  and  upon  proper  occasions  will  be  exerted* 
2.  Vide  in  tit.  Guardian.  -»  Infant. 

II.  Wfiett  c&il&ren  ta&t  per  cotitta ;  tDgen  {»r  0ttr|M« 

Taking  interests  in  their  own  right,  they  take  per  capita  :  by 
representation,  per  stirpes. 

HI.  QSi&o  are  cotusitereb  pounger  cj^liren ;  tu^o  ttot« 

1.  They  are  those  who  do  not  take  the  estate. 

2.  Every  one  but  the  heir  is  a  younger  child  in  equity. 

IV.  SSj^rger  once  a  pounger  cgtlO,  anti  altoaptt  0uc|^« 

1.  The  character  of  a  younger  child  must  continue  till  the  time 

of  pa;f ment 

2.  The  diaracter  of  a  younger  child  must  continue  till  the  time 

of  payment,  notwithstanding  he  is  particularly  named  to 
take. 

3.  Every  appointment  to  a  younger  son  is  under  a  condition 

that  he  becomes  not  the  eldest  son  and  heir. 


I.  Hurt0trictton  of  tj^  coujrt  of  cgancerp  to  control  tj^  trt^Uft  of 

a  {larenfiS  autgoritp^ 

It  exists,  and  upon  proper  occasions  will  be  exerted. 

Father  restrained  from  exercising  paternal  authority  over  his  childreo, 
by  the  court,  under  certain  circumstances.  Warner  ex  parte^  4  B.  C 
C.  101.      , 

II.  MBen  cBiltiren  tait  per  capita ;  togett  per  0ttrpe{(. 

Taking  interests  in  their  own  right,  they  tnkeper  capita;  by  represent- 

.  ation,  per  stirpes. 

Children  taking  interests  in  their  own  rights,  take  per  capita ;  when  bj 
representation  per  stirpes,    1  Ball  Sc  Beatty,  484. 

III.  98B50  are  con0ttieteti  pounger  cgtlOren ;  togo  not. 

1.  They  are  those  who  do  not  take  the  estate. 

Younger  children  are  those  who  do  not  take  the  estate.  1  Bail  k 
Beatty,  278. 

2.  Every  one  but  the  heir  is  a  younger  child  in  equity.  * 
Every  one  but  the  heir  is  a  younger  child  in  equity.    1  Ball  &  Beatty,  27S. 

IV.  (L^getger  once  a  pounger  cgilO,  anH  altoaptf  mt'b^ 

1.  The  character  of  a  younger  child  must  continue  till  the  time  of 

payment. 

The  character  of  a  younger  child  must  continue  till  the  time  of  paysieDt. 
1  Ball  &  Beatty,  278. 

2.  Tbc 
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2.  The  chiuracter  of  a  younger  child  must  continue  till  the  time  of  pay- 

ment, notwithstanding  he  is  particularly  named  to  take. 

A  younger  son,  though  particularly  named  to  take  part  of  a  sum,  charged 
for  younger  children,  afterwards  becoming  the '  eldest,  before  the  portiona 
were  raised,  and  as  heir  taking  the  estate  charged,  is  not  entitled  to  any  part 
of  the  charge.     Savage  v.  Carroll,  1  Ball  &  Beat^,  265. 

3.  Every  appointment  to  a  younger  son  is  under  a  condition  that  he 

becomes  not  the  eldest  son  and  heir; 

Every  appointment  to  a  younger  sot)  is  under  a  condition  that  he  becomes 
not  the  eldest  son  and  heir.     1  Ball  &  Beatty,  265* 


PARLIAMENT. 

I.  £>f  qualification  to  oerbt  in  parliametttt 

A  contract  to  re-convey  a  qualification,  will  not  be  executed* 

II.  S>t  petition?  to  tfie  |^QU0e  of  common0« 

Liability  for  the  costs  o£ 


L  £)f  qualification  to  0ertie  in  parliomentt 

A  contract  to  re-convey  a  qualification,  will  not  be  executed.. 

Bill  for  a  reconveyance  of  a  qualification  to  sit  in  parliament  given  by  a 
father  to  his  son,  dismissed  with  costs.    6  Ves.  747* 

IL  jgDf  petition?  to  tgegou0e  of  commoiuf^ 

Liability  for  the  costs  o£ 

Party  presenting  and  attending  a  petition  to  the  house  of  commons,  canviol 
by  setting  up  the  engagement  of  another  person,  deliver  himself  from  the 
expence  of  his  own  suit.    3  Ves.  500. 


PARTITION. 

I.  iS>f  tge  juritrtiiction  of  tjge  court  of  cgancerp  in  tge  matter  of 
partition^ 

1.  General  rule. 

2.  Partition  at  law,  and  in  eqidty,  distinguished. 

3.  In  the  case  of  a  tenancy  in  conunon  of  a  copyhold. 

IL  £)f  tff^  con0ilieration0  togicg  influence  in   granting  or 
refu0ing  a  partition^ 

1.  The  possibili^  of  others  coming  in  esse. 

2.  Minuteness  of  interest. 

3.  Suspicious  title. 

III.  £>t  tfft  analogp  or  Oifierence  bettoe^n  partition  anH  otger 
conbepancesif 

Between  exchange  and  partition. 

IV.  flDf 
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IV.  at  ifft  tubftm  of  pMtitmtL 

1.  Advowsons. 
2*  Hooses. 
9.  Manors. 

V.  jDf  fntong  to]^,  tit  n»i»tt  of  tBrir  itttm^r,  ate  etimleo  to 

0  p&ttituau 

Lessee  for  life  or  years. 

VL  jdDf  an  asmmtm  to  ma&e  {larttttom 

Its  eflfect  to  take  firom  the  party  the  power  of  ulterior  dis- 
positicm. 

VIL  d>f  tge tmttf  in tofiicg  a{mtoerto  ma&e  paittnon  map  be 
confittc^t 

It  18  hnplied  in  a  power  to  exchange. 

VIII.  jfnflumrr  of  a  {lartitten  u|ion  tfir  tigj^  of  orBern. 

Rights  of  common. 

IX.  iDf  tj^  commt00ionf 

1.  The  court,  not  the  commissioners,  are  to  ascertain  the  in« 

terests  and  proportions. 

2.  In  the  case  of  opposite  returns  by  the  commissioners. 
9.  Of  excepting  to  their  certificates. 

4.  In  miscellaneous  cases. 

5.  The  commissioners  have  no  lien  upon  the  commissicm. 

X.  £)f  t|^  mote  of  maUng  {lartittom 

In  a  miscellaneous  case. 

XI.  £)f  barring  tge  rigfit  of  {lartttiom 

By  die  act  of  one  party. 


L  jDf  tj^  juritftiictton  of  tfft  nmt  of  rftanrerp  tn  tfie  mamr  of 

{lartttten. 

I.  General  rule. 

1.  Partition  is  a  proceeding  at  common  law ;  but  chancery  entertains  suits 
for  it ;  though  no  original  jurisdiction,  and  no  express  authority  is  given  by 
the  statute  as  to  joint  tenants.    2  Yes.  I24f. 

2.  Concurrent  jurisdiction  of  equity  upon  partition.    1  Ves.  &  Beam.  555. 
S.  Commission  to  make  partition,  not  under  the  authority  of  any  act  of 

parliament;  but  from  the  difficulty  attending  partition  at  law,  wh^re the 
plaintiff  must  prove  his  title  as  he  declares,  and  also  the  titles  of  the  defen- 
dants ;  by  analogy  to  the  equitable  jurisdiction  in  the  case  of  dower.  17  Ves. 
jun.  523. 

2.  Partition  (it  law,  and  in  equity,  distinguished. 

Difference  between  partition  at  law  and  in  equity.  The  former  operates 
by  the  judgment  of  a  court  of  law,  conclusive  on  the  parties :  the  latter 
proceeds  on  conveyances  to  be  executed  between  the  parties,  and  cannot 

be 
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be  effectual,  if  the  parties  be  iDcompetent  to  execate.    Whaley  ▼.  Dawaoa, 
8  Sch.  &  Le&  S72. 

S.  In  the  case  of  a  tenancy  in  common  of  copyhold* 

Tenants  in  common  of  a  copyhold;  chancery  has  no  jurisdiction  to  grent 
them  a  commission  of  partition.    Scott  v.  Fawcett,  Dick.  299. 

IL  jgDf  tj^  cottftteratioltd  toj^tcfi  toflwtice  tit  granttiig  oi:  rr« 

fiiditig  d  pattttiottf 

1.  The  possibility  of  others  coming  in  esse- 

No  objection  to  a  partition,  that  other  persons  may  come  in  esse  and  be 
enUtled.    Wills  v.  Slade,  6  Yes.  498. 

2.  Minuteness  of  interest. 

No  objection  to  partition  from  the  minuteness  of  the  interest,  the  in- 
convenience, difficulty,  or  reluctance  of  the  other  tenants  in  common.  1  Yes. 
ft  Beam.  &S^. 

3.  Suspicious  title. 

Discretion,  in  eauity,  to  refuse  partition  upon  a  suspicious  title;  but,  if  clear, 
as  the  writ  would  lie,  the  commission  is  due  of  right.    I  Yes.  &  Beam.  556. 

III.  jgDf  t^e  attalogp  or  trfSemi(r  bettomt  jparritioti  aitti  otger 
y  C0ttti(pan(f0« 

Between  exchange  and  partition. 
Distinction  between  exchange  and  partition.    11  Yes.  476. 

IV.  £)f  tj^  0iibject0  of  jporttttom 

!•  Advowsons. 
Decree  for  a  partition  of  an  ^dvowson.    Bodicoate  v.  Steers,  Dick.  69. 

2.  Houses. 

1.  A  commission  for  partition  of  a  house,  decreed.  Turner  v.  Morgan, 
8  Yes.  143. 

2.  Partition  of  a  house,  by  writ.    8  Yes.  145* 

S.  Manors. 
Partition  of  a  manor,  decreed.    Sparrow  v.  Fiend,  Dick.  348. 

V^  £>f  {let^otttr,  togp  in  rrjspett  of  tfmmtttm,  ace  etmtleti  to 

a  jpartttiottt 

Lessee  for  life  or  years. 

1.  Bill  for  partition  by  lessee  for  years.  Baring  v.  Ntth,  1  Yes.  &  Beam. 
551. 

2.  Partition  between  tenants  in  common  and  joint  tenants  by  statute 
31  Hen.  8.,  extended  by  statute  32  Hen.  8.  to  limited  interests  for  life  or 
years ;  and  the  same  right  in  equity  by  bill,  as  at  law  by  writ.  1  Yes.  & 
Beam.  BBS* 

VL  £)f  an  agrmwttt  to  tna&e  {iaittttott» 

Its  efiect  to  take  from  the  party  the  power  of  ulterior  disposition. 
Agreement  for  partition  established  against  a  conveyance  and  against  a 


devise ;  operating  as  a  revocation  by  depriving  the  tei 
^n  the  estate  devised.    KnoUys  v.  Alcocx,  5  Yes.  148. 


testatrix  of  all  mterett 
^n 


Yll.  £)f 
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VII.  £)f  tfft  tttmg  in  toStcB  a  {Mrtntr  to  maie  paxtitim  nmp  ht 

cottfrntii* 

It  18  implied  in  a  pdwer  to  exchange. 

Partition  included  in  a  power  to  exchange.  Abel  v.  Heathcote,  4  B.  C.  C. 
278. 

VIII.  3[itfliimce  of  a  partttiott  upon  tift  rigj^  of  otgrc0. 

Rights  of  common. 

A  partition  never  affects  third  parties ;  rights  of  common  for  instance. 
17  Vcs.  jun.  544. 

IX.  Ql  rgr  commni0toit« 

1.  The  court,  not  the  commissioners,  are  to  ascertain  the  interests 

and  proportions. 

Upon  a  bill  for  partition,  the  interests  and  proportions  to  be  ascertained 
by  tne  court,  not  the  commissioners.    17  Ves.  jun.  549* 

2.  In  the  case  of  opposite  returns  by  the  commi^ioners. 

Under  a  commission  of  partition  to  four  commissioners,  two  different  re^ 
turns  were  made ;  eacli  by  two  commissioners.  The  court  wouldt  not  act 
upon  either ;  and  another  commission  issued  to  five  commissioners.  Watsoo 
V.  Duke  of  Northumberland,  11  Yes.  158. 

3.  Of  excepting  to  their  certificates. 

Exceptions  lie  to  the  certificates  of  obmmissionen  in  commissions  of  par^ 
tition,  which  certificates, are  confirmed,  as  reports  are.  Nicholas  v.  Milk, 
1  Dick.  ^33. 

4*.  In  miscellaneotts  cases. 

Commission  of  partition  directed  to  divide  the  estate  in  moieties  between 
plaintiff  and  defendant.    Trigg,  v.  Trigg,  1  Dick.  3^. 

5.  The  commis^oners  have  no  lien  upon  the  commission. 

Commissioners  under  a  commission  of  partition,  have  no  lien  on  the  com- 
mission for  their  charges.    Young  v.  Sutton,  2  Yes.  &  Beam*  305. 

X.  jDf  t\tt  mote  of  mailing  {lattMom 

In.  a  miscellaneous  case. 

Decree  for  partition  among  several  joint  proprietora,  and  no  objection 
from  a  covenant  not  to  inclose  without  general  consent,  rights  of  common, 
and  the  inequality  and  uncertainty  of  tiie  shares,  in  proportion  to  other 
estates.  The  decree  directed  a  reference  to  the  master  to  inquire  whether  tk^ 
plaintiff  and  defendants,  or  any  and  which  are  entitled ;  and  in  what  shares, 
according  to  the  respective  values  of  the  other  estates;  and  then  a  commission 
to  divide  accordingly:  the  costs  of  the  partition  to  be  borne  by  the  parties,  in 
proportion  to  the  value  of  their  respective  interests  ;  and  i^)  previous  or  sub- 
sequent costs ;  by  analogy  to  the  proceeding  at  law.  Agar  v.  Fairfax,  17  Ves. 
jun.  533. 

XL  £>f  batdttg  tge  tigDt  of  pamttott. 

By  the  act  of  one  party. 

The  estate  of  a  tenant  in  common  cannot  be  so  settled  on  marriage  of  onei 
as  to  prevent  the  right  of  the  others  to  make  partition.    2  Ves.  100. 

PARTNER. 
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PARTNER. 

I.  mffAt  an  pavmnfiffifd  tettj^  cefimtue  to  tfft  pnvtitfi  4^« 

■ 

A  misceUaneous  case* 

IL  mftat  are  {lartmrdBwtf  tettg  ttfmntt  to  tBtrft  9tvt»n0, 

1.  A  specific  interest  in  the  profits  as  such. 

2.  Agreement  for  a  partidpation  in  profits,  or  their  applicatioti. 

3.  Share  in  profits,  without  interest  in  capital. 

4.  Lending  one's  name,^  though  without  participating  in  the 

profits,  and  stipulatii^  to  'suffer  no  loss, 

5.  Public  declaration  in  a^ertisement  of  dissolution. 

IIL  SBgot  ate  not  pattmcft^ifft  tottfi  te&rettre  to  tj^trb  |ier^ 
0on0. 

Recapt  of  a  sum  of  money,  though  m  pn^rtion  to  a  given 
diare  of  the  profits. 

IV.  iDf  tSe  toti0trttctioti  of  ttuttrtimemtt  cteattttg  parttier0Btp0t 

1.  A  case  in  which  a  will  was  held  not  to  create  a  partnership, 

co-extensive  with  the  duration  of  certain  leases. 

2.  A  case  in  which  the  representative  of  a  partner  was  held  not 

entitled  to  share  in  the  sale  of  the  good-will. 

V.  2)f  tfft  tqfiUitg  fstttotm  pavtmtft. 

1.  General  rules. 

2.  A  bill  by  one  againat  the  othec  fi>r  relief^  .must  pray  a  disso- 

lution. 

VL  j^f  tfte  inxmi  of  {lactneot  totoatHtf  eaej^  oti^n 

1.  To  use  the  joint  property  for  the  benefit  of  alL 
2«  To  i^iply  proper^  to  partnership  purposes. 

VII.  £>f  i&e  &iitte0  of  pamiettf  totDatO0  tgsrO  ptttom^ 

A  retired  partner. 

VIII.  j^f  agreementtf  bettoeen  partmctf,  btnttng  upon  tfitrO 

pet0on0« 

Purchase  of  the  concern,  though  insolvent,  firom  a  retiring 
partner. 

tX.  agat  ptopertp  10  to  be  rondtOeteb  fotnt  ptopertp^ 

1.  Profits  accrued  after  the  bankruptcy  of  one  partner. 

2.  Profits  accrued  fi-om  trading,  after  dissolution,  with  joint 

property. 
8.  Lease  clandestinely  renewed  by  one  partner. 

X.  mftat  propettii  «$  to  be  constOeteb  (ttparate  ptoftxtp. 

Ships,  under  the  circumstances* 

XL  3n  relation  to  tge  tonberKton  of  propertp. 

L  The  agreement  must  be  express. 

2.  Property  held,  under  the  circumstances,  not  converted. 

3.  Vide  in  tit.  Estate. 

XII.  Jn 
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XIL  3[tt  refatioti  to  tj^  contenttai  of  pfittutttffff  iwnt^ 

By  accepting  the  separate  security  of  one  partner. 

XIIL  jDf  ft  iiTtitot'0  Itttt  on  {iftirttttt0j^tp  ptoptitp^ 

1.  Creditors,  independent  of  contract,  haye  no  qsedfic  lien. 

2.  Assignment  b^  one  partner  to  secure  his  own  debt,  must  be 

subject  to  joint  debts. 

XIV.  i^f  tafctitg  paitttrt:0l^  ptopmp  in  tfttmUnu 

On  a  judgment  against  one  partner  for  his  separate  6gbL 

XV.  iS>{  tfyt  liftbilttp  of  tfft  cutatr  of  a  tiecea0eo  pMtmt^ 

1.  There  is  no  diflference  between  bankers  and  other  partner- 

ships. 

2.  Whether  barred  by  non-chum,  and  payment  in  part  by  sur- 

vivor. 
5.  Right  of  simple-contract  creditors. 

4.  Right  of  simple-contract  creditors,   before  the  account,  to 

retain  sqiarate  property. 

5.  Extent  otAe  liability,  in  the  case  of  a  breach  of  trust,  by 

sale  of  stock. 

6.  In  case   of  a    sale^   after  the   death,  of  a  previous  de- 

posit 

7.  Where  the  survivors  carry  on  business  without  changbg  the 

arm* 

8.  In  a  case   of  deposit  — dissolution*— new  partnership — 

and  fidlure. 

9.  Of  the  necessity  and  e£fect  of  notice  of  the  death,  to  dis* 

chaige  from  future  debts. ' 

XVI.  mfftxt  ^  act  of  one  pattner  trfiall  btnti  tfn  otBer. 

1.  General  rule. 

2.  An  amement,  or  subsequent  i^proval,  must  appear^  in  oider 

to  bind  by  a  separate  transaction. 
d«  Executing  an  instrument  in  his  presence. 

4.  Signature. 

5.  Payment  to  one  partner. 

6.^  Bin  for  goods  oidered  before,  but  delivered  after,  partnership 

dissolved. 
7.  In  bankruptcy. 

XVII.  Cge  manaoemenr  of  tfft  concern  map  fie  tramifetteO  to 

Otffttftf 

!•  General  rule. 

2.  Analogy  between  a  bill  for  this  purpose,  and  to  reslndn 

waste. 
S.  A  receiver  appointed. 

4.  Refused  under  the  circumstances. 

5.  In  dK&  ease  ctf'the  opera  bouse. 

6.  Whedier  on  a  dissolution  of  partnership. 

XVIIL  ^^  fytxtfft  common  loto  conforatf  to  di  It*  mrtca^ 
torta* 

In  relation  to  survivorship  in  interest  only*  not  of  obligation. 

*^  XIX.  M 
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1.  The  ]e^  properly  survives,  not  the  beneficial  interest 

2.  The  |;ood-wiII  of  a  trade, 

S*  The  good-will  of  a  professional  business. 

4.  Profits  accrued  since  the  death. 

5.  Mode  of  taking  the  account. 

6.  Right  of  surviTor,  executor  continuing  trade,  to  allowance. 

XX.  £>f  tfte  oblf sattotuf  of  0iirfrifior06^. 

The  obligation  of  partnership  contracts,  survives. 

XXL  3ti  taattim  to  ti^  tritftroftition  of  paitmrtrBvf ♦ 

!•  The  court  will  dissolve,  though  the  partnership  was  without 

writing* 
2.  Preliminary  notice,  whether  essential  to  dissolution.' 
S.  Where  the  concern  cannot  be  carried  on  pursuant  to  the 

spirit  of  the  sirticles. 

4.  Wnere  the  conduct  of  the  parties  makes  it  impossible  to 

cany  it  on  upon  the  terms  stipulated. 

5.  On  the  lunacy  of  a  partner. 

6.  By  the  death  of  a  partner. 

7.  In  the  case  of  a  partner  retiring,  subject  to  a  trust 

8.  In  the  case  of  a  partner  retiring,  with  notice  of  a  trust 

9.  The  consequence  of  dissolution  is  a  general  sale  and  account 

of  the  joint  property. 

10.  Admissibility  of  parol  evidence  to  extend  the  eflfect  of  an 

award  touching  the  good-will  of  the  trade. 

11.  Payment  to  partners,  after  dissolution. 

12.  Continuance  after  dissolution,  for  the  purpose  of  winding 

up. 

XXIL  3|ti  rdation  to  tfyt  time  attH  tnoUe  of  accottttttog^ 

1»  The  right,  when  not  lost  by  laches. 

2.  The  presumption  is  in  fevour  of  equal  moieties. 

S«  Allowance  for  the  expence  of  entertaining  customers. 

XXIII.  Wfiat  am  amoiittt  to  a  toattiet:  of  pattmtfffiif 

WCtUlt0* 

1«  Ads  in  pais. 

2.  Presumption  of  a  different  agreement,  firom  the  conduct  of 
the  parties. 

XXIV.  3|n  relation  to  hmkmpttp^ 

1.  Right  of  joint  creditors  to  prove  against  separate  estate. 

2.  A  partner  cannot  daim  in  competition  with  the  joint  creditors. 
S.  Lien  of  the  separate  estate  of  one  partner,  upon  the  other's 

share  of  a  surplus  of  the  joint  estate^  under  a  joint  com- 
mission. 
4.  Mode  of  distribution,  whether  infected  by  articles  of  part- 
nership. 
"  5.  lOhlkatiOD  of  one  partner  making  bankrupt  the  other,  to 

refund  a  proportion  of  a  premium  paid. 

XXV.  e^f 
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XXV.  %ftt  tmanitig  of  pgrasni  applteti  in  parmetf^tiw, 

aiaicrttaim&^ 

The  term  <'  good-will." 

XXVI.  £>f  tge  metim  tgrougg  togicB  tBr  ejriiitence  of  a  parr^ 

wta^ifi  map  be  e^tabUty^ 

Not  by  the  evidence  of  the  partners,  and  their  private  com- 
munications* 

XX VII.  gn  relation  to  tge  0tatiite  f>  (Sep.  I.  <«  28*.  i8«  jl8. 

Legality  of  a  partnership  of  1600  shares. 

I.  miM  are  parttiec0gtp0  tott§  reference  to  tfie  parties  tJNt^ 

0elbe0t 

A  miscellaneous  case. 

A  testator  entitled»  by  leases  of  unequal  duratioiii  to  iron  mines  and 
works,  by  will  gave  a  pecuniary  legacy  to  B.,  as  a  capital  for  him  to  become 
a  partner  with  &ny  executor,  of  one-fourth  dliare  in  the  trade  of  all  those 
worics,  '*  as  long  as  the  lease  endures ;"  and  gave  all  the  residue  of  his  re^  aacf 
personal  estates  to  H.  and  his  wife»  and  lippointed  H.  executor.  By  a 
codicil  he  gave  to  C.  three-eighths  of  the  concern  at  this  iron  work,  and  of 
the  premises  at  C,  "  so  the  partnershio  will  stand  at  my  demise,  C.  three- 
eighths^  H.  three-eighths,  B.  two  eighths ;"  C,  I^.,  and  B.  jointly  carried  on 
the  works  for  two  years  after  the  testator's  death,  selling  iron  manufactured 
fay  them,  not  only  from  ore  procured  from  the  testator's  mines,  but  from  ore 
and  old  wrought  iron  which  they  purchased ;  but  not  merely  for  the  purpose 
of  mixing  with  the  produce  of  the  testator's  mines  for  improving  the  iron. 
C,  at  die  end  of  the  two  years,  purchased  B«'s  share,  and  the  business  was 
carried  on  in  the  same  manner  by  C.  and  H.  till  H.  died.  Tliere  was  no 
written  or  other  agreement  for  the  duration  of  tlie  partnership.  Held»  that 
this  was  not  a  mere  joint  interest  in  the  produce  of  land,  but  a  trading  partner- 
ship ;  that  it  was  dissolved  by  the  death  of  H. ;  and  that  the  fact  i>f  C.  and  U. 
having  purchased  and  taken  assignments  to  a  trustee  for  themselves,  at  some 
of  the  rents  reserved  by  the  leases,  did  not  furnish  any  inference  of  an 
agreement  to  continue  the  partnership  for  aw  definite  period ;  and  a  sale  of 
(he  property  was  ordered  on  motion.  Sembie^  too,  that  this  was  a  trading 
withm  the  bankrupt  hiws.    Crawshay  v.  Maule,  1  W.  C.  C.  181. 

IL  tasSat  are  partner0|^tp0  "mtf^  reference  to  tbirb  per0onir« 

1.  A  specific  interest  in  the  profits  as  sudi. 

Distihction  as  to  partners  with  reference  to  third  persons,  and  as  between 
th^nselves.  Partner  as  to  third  persons  by  a  specific  interest  in  the  profits, 
as  buch ;  not  by  receiring  a  sum  of  money,  even  in  proportion  to  a  given 
share  of  the  profits.    Ex  parte  Hamper,  17  Ves.  jun.  403. 

2.  Agreement  for  a  paiticipation  in  profits  or  their  application. 

Partnership  by  agreement  for  a  participation  in  profitS|  or  their  appli- 
cation.   Ex  parte  longdate,  18  Yes.  jun.  300. 

3.  Share  in  profits,  without  interest  in  capita^    . 

Partner  by  a  share  in  profits,  without  interest  in  capital.  Edpaxte  U^dgr 
kinsoD^  19  Ves.  291.  

4^  Lading 
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'  ^ 

4.  Lending  one's  jname,  though  without  participating  in  the  profits, 

and  stipulating  to  sufier  no  loss. 

Partner,  without  participatioa  of  profit,  by  lending  his  name,  though 
contracting  that  he  shall  suffer  no  loss.     18  Ves.  jun.  301. 

$.  Public  declaration  in  advertisement  of  dissolution. 

Partnership  by  a  public  declaration  in  an  advertisement  of  dissolution. 
Expartie  Matthews,  S  Ves.  &  Beam.  125. 

III.  m%at  are  not  patttterjsi&tpd  )a>itb  tthttmt  to  tgirH  perjjnit^^ 

1.  Receipt  of  a  sum  of  money,  though  in  proportion  to  a  given  share 

of  the  profits- 
Vide  17  Ves.  403. 

IV.  s>f  tBe  tmmuttian  of  itt^mtimtttti  creating  partner^j^ipr^ 

1.  A  case  in  which  a  will  was  held  not  to  create  a  partnership,  co-ex- 
tensive with  the  duration  of  certain  leases. 

A  testator  entitled,  by  leases  of  unequal  duration,  tojron  mines  and  works, 
by  will  gave  a  pecuniary  leeacy  to  B.,  "  as  a  capital  for  him  to  become  a 
partner  with  my  executor,  oi  one  fourth-share  in  the  trade  of  all  those  works, 
as  long  as  the  lease  endures  ;*'  and  gave  all  the  residue  of  his  real  and  oer- 
sonal  estates  to  H.  and  his  wife,  and  appointed  H.  executor.  By  a  coaicil 
he  gave  to  C.  three-eighths  of  the  concern  at  this  iron  work,  and  of  the  pre- 
mises at  C. ;  '*  so  the  partnership  will  stand  at  my  demise,  C.  three*eighth«, 
H.  three-eighths,  B.  two-eighths."  Held,  that  this  did  not  create  a  partner- 
ship co-extensive  with  the  duration  of  the  leases.  Crawshay  v.  Maule^ 
IW.C.C.  181. 

3.  A  case  in  which  the  representative  of  a  partner  was  held  not  entitled 

to  share  in  the  sale  of  the  good-wilL 

^  F.,  on  entering  into  articles  of  partnership  with  B.,  paid  a  premium ;  F. 
dies.  Afler  his  death  B.  sold  the  good-will  of  the  trade.  Held,  on  the 
cxmstmction  of  the  ar^cles,  that  the  representative  of  F.  was  not  entitled  to 
a  share  of  the  money  for  which  such  good-will  was  sold.  Farr  v.  Pearce^ 
3  Mad.  74. 

V.  iS>i  t^t  equitirsi  iiettoeen  |partner0« 

1.  General  rules. 

Equity  among  partners;  and  the  consequences  upon  a  dissolution,  with 
reference  to  eadi  other  and  creditors*    11  Ves.  5.  # 

2.  A  bill  by  one  against  the  other  for  relief  must  pray  a  dissolution. 
No  relief  upon  a  bill  bv  one  partner  against  another,  not  praying  a  disso- 
lution.   Forman  v.  Horairay,  2  Ves.  &.Beam.  329. 

VL  £)f  ti^  Huttoi  jof  faxtnm  totoarUsi  eacB  otfiet^^ 

1.  To  use  the  joint  property  for  the  benefit  of  all. 

Implied  obligations  among  partners,  as  far  as  they  are  not  regulated  by 
express  contract ;  For  instance,  to  use  the  joint  property  for  the  benefit  of 
all  the  owners.    15  Ves.  226. 

£.  To  apply  property  to  partnership  purposes. 

Obligation  of  a  partner  to  applv  property,  as  received,  to  partnership  pur- 
poses, or  to  charge  himself  as  debtor  in  the  partnership  books.  3  Ves.  Sc 
Beam.  S6. 
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VII.  s>i  t%e  hmit0  of  partners  flrtoarti  tftieb  ftt$an»^ 

A  retired  partner* 

Q^re^  whether  one  of  two  partners,  who  has  retired  from  an  actire  con- 
cern in  the  business,  can  be  compelled  to  look  into  the  partnership  aocounts, 
to  state  the  result  of  them  as  to  particular  transactions  iriiich  the  acting 
partner  had  transacted,  and  given  an  account  of  by  his  answer.  Seeley  v. 
Boehm«  2  Mad.  176. 

VIII*   S>t  agrmwtttsi  Wmtw  partnrrsi  binbtng  upon  tfiirii 

per0on0« 

Purchase  of  the  concern,  though  insolvent,  from  a  retiring  partner. 

One  partner  may  agree  with  a  retiring  partner  to  giye  him  a  sum  for  the 
concern,  though  Uiey  knew  the  partnership  to  be  insolvent,  provided  no 
fraud  on  creditors  was  intended.    Ex  parte  Peake,  I  Mad.  346* 

IX.  wgat  proprrtp  ttf  to  be  coti0itiettti  lotttt  pc6{ttitp» 

1.  Profits  accrued  after  the  bankruptcy  of  one  partner. 

A  partnership  being  dissolved  by  the  bankruptcy  of  one  partner,  the 
assignees  are  entitled,  i>eyond  an  account  and  distribution  of  the  stock,  )&c. 
to  a  participation  of  subsequent  profits^  made  by  the  other  partners,  car- 
rying on  the  trade  with  the  capital,  as  constitated  at  the  time  of  the  bank- 
ruptcy. As  far  as  the  profits  may  have  been  produced  by  a  joint  appHcatioQ 
of  that  and  other  funds,  quare.    Crawshay  v.  CoUios,  15  Yes.  218. 

2.  Profits  accrued  firom  trading,  after  dissolution,  with  joint  property. 

Partner,  after  the  dissolution  of  the  partnership,  continuing  to  trade  with 
the  joint  property,  must  account  for  the  profits.  Featberstonhaugh  v.  Foi- 
wick,  17  Yes.  jun.  298. 

3.  Lease  clandestinely  renewed  by  one  partner. 

Lease  of  premises,  where  a  partnership  trade  was  carried  on,  renewed  by 
one  partner  m  his  own  name  clandestinely ;  a  trust  for  the  partnership ;  to 
be  accounted  for  as  joint  property.  Featberstonhaugh  v.  Fenwick,  17  Yes. 
898. 

X.  W!b^t  propntp  t0  to  be  ron0iiirteti  jttparatt  {nropetfp* 

Ships,  under  the  circumstances. 

Ships  purchased  by  one  partner  held  separate  property  as  between  the 
creditors  after  his  bankruptcy  nA  the  death  of  the  other,  upon  the  ciriw 
stances ;  particulaiiy  the  registry  being  made  in  the  name  of  the  one  pwl»er 
only ;  and  being  afterwards  continued  for  a  purpose,  that  would  faave  pie- 
vented  any  claim  of  the  other;  vis.  a  fraud  upon  an  act  of  parEanieDC 
Curtis  V.  Perry,  6  Yes.  739. 

XL  In  relation  to  tj^conlirrtfion  of  ipr^percir^ 

1 .  The  agreement  must  be  express. 

Though  a  co-partnership  agreement  may  alter  the  nature  of  real  estate,  it 
must  be  express,  so  to  do.    Thornton  v.  Dixon,  S  B.  C.  C.  199. 

2.  Property  held,  under  the  circumstances,  not  converted. 

Purchase  by  partners  of  real  estate  to  them  and  their  req»ectiT«^beiis» 
eoually,  as  tenants  in  common,  &c.,  to  be  used  in  trade  during  the  jgmtHae^ 
ship ;  with  covenants  a^nst  alienation  and  partition.  The  nature  of  the 
property  is  not  varied.    JBalmain  v.  Shore,  9  Ves.  500/ 

3.  Vide  in  tit.  Estate. 

XU.  In 
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XIK  Bfti  relation  to  tint  tondertfton  of  pftitmi0St{i  itmuSt 

By  accepting  the  separate  security  of  one  partner* 

A  joint  creditor  taking  a  security  from  one  partner  on. account,  but  wluch 
is  not  paid,  does  not  render  the  debt  a  separate  debt.  Ex  parte  Ho^dgBTn- 
son,  Cooper,  99. 

XIII.  jgDf  a  txtXAtnf^  (ten  on  {lartnetje^ip  propertp. 

1.  Creditors,  independent  of  contract,  have  no  specific  lien. 

Creditors,  as  such*  independent  of  special  contract,  have  no  lien  or  charge 
on  the  e£Pects ;  but  in  the  distribution  of  joint  estate,  obtain  payment  tlirough 
the  equities  of  the  parties  among  themselves.    17  Ves.  jun.  526. 

2.  Assignment  by  one  partner  to  secure  his  own  debt,  must  be  subject 

to  joint  debts. 

Assignment  by  one  partner  of  joint  property  to  secure  his*  separate  debt, 
must  be  subject  to  the  joint  debts.    Young  v.  Keighley,  15  Ves.  557* 

XIV.  jgDf  ta&ing  partmrsl^v  S^ofintp  tn  ejrtcutiom 

On  a  judgment  against  one  partner  for  his  separate  debt 

1.  Execution  against  j<Mnt  property,  though  the  foundation  of  the  action  had 
no  relation  to  the  joint  concern.     17  Ves.  jun.  41S. 

2.  Execution  at  law,  under  judgment  against  a  partner,  formeriyy  by  sets* 
ing  the  joint  effects,  and  selling  the  undivided  share' ;  itoco,  by  selling  the 
actual  interest ;  how  to  be  ascertained,  except  in  a  court  of  equity,  qutere. 
2  Ves.  &  Beam.  801. 

S.  Judgment  against  one  of  two  partners :  execution  to  be  only  of  a  moiety ; 
but  in  equity,  upon  the  failure  of  one,  the  partnership  fund  is  to  be  distri- 
buted among  the  joint  creditors.    1  Ves.  24?0. 

4.  Execution  under  a  judgment  by  a  separate  creditor  as  to  a  moiety : 
whether  in  eouity,  subject  to  the  partnership  account,  qtuere*    11  Ves.  85. 

5.  Execution  by  a  separate  creditor  against  joint  property ;  subject  to 
account ;  ascertaining  the  specific  interest  of  the  partner  in  the  joint  effects. 
17  Ves.  jun.  407. 

6.  A  separate  creditor  of  a  partner  has  no  right  against  the  joint  property, 
farther  than  the  separate  int^est  of  that  partner ;  vis.  his  share  upon  a  divi- 
sion of  the  sfirplus,  subject  to  the  accounts  of  the  partnership ;  therefore, 
joint  property  or  an  insolvent  partnership,  taken  in  execution  for  a  separate 
debt,  cannot  be  held  against  the  joint  cretlitors.    Taylor  v.  Fields,  4  Ves.  896. 

7.  Asiignee,  executor,  or  separate  creditor,  cbming  in  the  right  of  one 
partner  against  the  joint  property,  comes  into  nothing  more  than  an  interest, 
subject  to  an  account  between  the  partnership  and  the  partner,  and  therefore 
to  the  joint  debts.  Assignee,  under  a  separate  commission  of  bankruptcy, 
has  only  the  same  right  to  stand  in  the  place  of  the  bankrupt  by  the  common 
|aw,  not  under  the  bankrupt  laws.    4  ves.  897. 

XY.  £)f  tj^  Itabilitp  of  tj^  tdtdtr  of  a  mtaH^  partner^ 

1.  There  is  nodiflerence  between  bankers  and  other  partnerships. 

No  difference  in  principle  between  the  case  of  a  banking-house  and  any 
other  partnership,  as  to  the  equity  of  the  creditor  against  the  deceased  part- 
ner's estate.  Money  paid  into  a  banker*s,  constitutes  a  debt,  not  a  deposit. 
A  creditor's  leaving  money  in  the  bands  of  the  surviving  partners  in  a  bank, 
does  not  constitute*  a  new  contract,  nor  operate  as  relinquisliment  of  the  old 
aecurity.    1  Mer.  568. 

2.  Whether  barred  by  non-H^aim,  and  payment  in  part  by  survivor. 
1.  Equity  of  a  creditor  against  tlie  estate  of  a  deceased  partner,  not  barred 
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by.  ei^t  montliB'  ooQ-okiin,  aod  payment  in  pari  by  the  fiimviiig^paitiier< 
1  Met.  566. 

2.  No  rule  of  convenience  fixing  any  period  within  which  a  creditor  of 
a  banking*houte,  not  making  his  demand  on  thesunrivingpartDers^ishdd 
to  have  waived  his  equity  against  the  estate  of  the  deceased  partner.  1  Mer* 
569. 

$0  Right  of  simple-contract  creditors. 

A  joint  creditor  by  simple-contract,  may  go  against  the  assets  of  a  de- 
ceased partner ;  but  cannot  before  the  account  retain  separate  property  eC 
that  partner  in  his  possession.     Stephenson  v.  Chiswell,  3  Ves.  566. 

4.  Rigj^t  of  sUnple-contract  creditors,  before  the  account*  Co  retaip  a^Mi- 

rate  property. 
Ibid.  ^  ^ 

5.  Extent  of  the  liabiti^  in  the  case  of  a  breach  of  tnrst,  by  sale  of 

stock. 

'  Creditors  in  respect  of  stock  standing  in  the  namek  of  the  paitners, 
which  Was  sold  in  breach  of  trust,  and  the  proceeds  applied  to  the  use 
of  partnership,  entitled  as  against  the  estate  or  the  deceased  partner,  either 
)o  consider  it  as  a  debt,  or  to  have  the  stock  replaced  at  their  option.  It 
njiakes  no  difference,  that  the  stock  stood  in  the  name  of,  and  was  sold  by 
one  of  the  partners  only,  the  proceeds  having  been  applied  to  the  part* 
nership  use.    1 ,  Mer.  61 1  • 

6.  In  case  of  a  sale,  after  the  death,  of  a  previous  deposit* 

Deposit  of  bills  with  a  banking-liouse,  in  the  lifetime  of  D.,  (a  partner 
since  deceased,)  which  were  sold  by  the  house,  part  in  D/s  lifetime,  and 
part  aftar  his  death.  Held,  the  estate  of  D.  is  not  answerable  in  respect  of 
the  latter,  though  the  party  depositing  had  no  notice  of  the  death  of  D. 
i  Mer.  616. 

?•  Where  the  survivors  carry  on  business  without  changing  the  firm. 

On  the  death  of  a  partner  in  a  banking-house,  the  surviving  partners 
carry  on  the  business  without  changing  the  firm,  and  afterwards  become 
*  bankrupt.  The  equities  of  the  several  classes  of  creditors  of.  the  pafetner- 
$hip  against  the  estate  of  the  deceased  partner,  with  reference  to  the  al- 
leged solvency  of  the  house  at  his  death,  to  the  effect  of  subsequent  dealings, 
and  transactions  with  the  survivors,  and  of  notice  expressed,  or  implied,  and  to 
the  c.ustpm  of  bankers  declared  upon  exceptions  to  the  report  or  the  roaster, 
distinguishing  tlie  classes  of  creditors  according  to  the  different  nature  of  the 
circumstances.    Devajmes  v.  Noble,  1  Mer.  sSo, 

p.  In  case  of  a  deposit  —  dissolution  -*  new  partnership  —  and  iiuliinu 

Bankers,  upon  a  deposit  of  money  with  them,  gave  notea  bearing  intmp^d 
the  partnership  was  dissolved ;  one  of  the  partners  soon  afterwards  died,  asid 
his  creditors  were  called  by  advertisement :  another  partnership  was  formed 
by  the  survivors  and  others,  who  re-issued  notes  of  the  former  partnership, 
and  paid  the  interest  of  the  deposit-notes  for  near  two  years,  when  ^y 
failea :  the  assets  of  the  deceased  partner  are  not  discharged.  Daniel  v. 
Cross,  3  Ves.  277. 

9.  Of  the  nece^i^  and  effect  of  notice  of  the  death,  to  dischai^ge/ixun 

fiiture  debts. 

.1.  Notice  of  the  death  of  the  deceased  partner,  whether  before  or  after 

tht  creditor  had  received  payment  in  part  mnn  the  sunmrhig  partners,  iksk 

material.    The  creditor,  by  drawing  on  the  surviving  partaera,  reoognisca 

them  as  his  debtors,  but  not  exclusively.    1  Mer.  57(^ 

.'  2.  Notice  to  the  surviving  partners  given  by  a  (h^ditor  of  the  partnership, 

6  as 
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as  ««12«^.fbrtbeiepreseiDativ€8  of  the  deceased  pttirtner,  that  the  estate  of 
*the  deceased  will  not  be  liable  for  their  future  dealings,  does  not  operate  as 
discharging  the  estate  from  a  debt  previously  incurred  to  that  preditor  of 
which  m  was  at  the  time  ignorant;  payments  subsequently  made  in  respect 
of  cash  balances,  not  to  be  taken  as  operating  in  extinction  of  such  a  oebt* 
1  Mer.  579. 

5.  The  death  of  a  partner  of  itself  works  a  dissolution  of  the  partnership ; 
and  the  mere  want  or  notice  does  not,  it  seems,  make  the  estate  of  the  de« 
ceased  partner  liable  to  the  debts  of  Uie  continuing  partners.  Secus^  if  one, 
of  the  surviving  partners  is  an  executor  of  the  deceased.  ValUamy  v.  Koble^ 
3  Mer.  614. 

XVI.  mfftn  tfir  act  of  om  parnter  sfgall  bittH  tge  otSef*^ 

1.  General  rule« 

1.  In  general,  a  partnership  is  bound  by  the  acts  of  an  individual  partper^ 
in  such"  cases  only  as  in  the  usual  course  of  dealing  are  referrible  to  the 
partnership  concerns.    Ex  parte  Agace,  2  Cox,  312. 

9.  Power 'of  a  partner  to  birid  the  partnership ;  unless  from  the  nature  of 
the  transaction  it  can  be  inferred  to  be  separate ;  in  which  case  previous 
authority  or  subseqoent  approbation  must  be  shown.  Under  the  circum-» 
flAances,  proof  in*  bankruptcy  undisputed  since  1793,  and  no  one  to  explain 
the  transaction,  but  one  partner;  inquiry  refused.  Ex  parte  BonbonuSij 
8'  Ires.  340. 

2.  An  agreement,  or  subsequent  approval,  must  appear,  in  order  to  bind 

•by  a  separate  transaction. 

1.  To  make  a  partnership  liable  to  a  demand  in  respect  of  a  separate  trans- 
action, an  agreement  must  appear.    Ex  parte  Peelc,  6  Ves.  602. 

2.  Vide  8  Ves.  5¥i. 

8.  Executing  an  instrument  in  his  presence. 

Firmj  bound  by  an  instrument  executed  by  one  in  the  presence  of  tlMl 
others.     3  Ves.  578. 

4.  Signature.  ' 

Partnership^  bound  by  the  signature  of  one  partner.  Ex  parte  Gardomt 
1&  Ves.  286. 

5.  Payment  to  one  partner. 

Pajnment  to  one  partner,  a  good  discharge.    Ibid.  213. 

9^  .Bill  for  goods  ordered   before,   but  delivered  after,   partnership 

dissolved. 

Order  for  goods  by  two  partners,  afterwards  partnership  dissolved;  a. bill 
drawn  on  the  two  partners,  but  accepted  only  by  one,  who  carried  on  a 
sdparal)(»  trade,  and  the  goods  delivered  to  him,  no  claim  can  be  made  on 
Amt  odief  partner.    Ex  parte  Harris;  1  Mad.  583. 

7.  In  bankruptcy.  '   T 

1.  One  partner  acts  for  all,  almost  universally  in  bankruptcy.  Ex  parU 
Hqdgi^ony  19.Ves.293. 

2.  One  partner  allowed  to  act  for  another  in  bankruptcy  for  various,  pu^ 
pose^:  as  to  prove  debts;  to  execute  powers  of  attorney,  for  voting  in  the 
dfa'mde  tiftissignees,  sigtung  the  certificate,  &c.  £47psi^  Mitchell,  i4  Tei. 
597. 


%fBt-  manasemrm  af  ti^  eomitrtt  map  be  trattdftrreH  t« 

1.  General  rule. 

1.  The  court  wiH  not  appomt  a  receiver  of  the  effects  of  a  subsisting 
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partaenhiD  tiade,  unless  on  the  grossest  abus^  of  some  of  liie  ptftaoii 
Oliver  v.  Hamilton,  2  Anst.  458. . 

2»  The  firinciple  upon  which  a  court  of  equity  interferes  between  partnen, 
by  appcHnting  a  manager,  receiTer,  &c.  is  meray  with  a  view  to  the  rdicC 
by  winding  up  and  disposing  of  the  concern,  and  dividing  the  prodnoe ;  nai 
to  carry  it  on.  The  court  therefore  would  not  upon  motion  anpoint  a 
manager,  Sec.  of  the  opera  house,  except  upon  the  principle,  a|q[diaible  to 
any  other  partnership,  as  necessary  to  the  relief,  a  foreclosure :  taldng  into 
consideration  also  the  difficulties  from  the  nature  of  the  snbiect  and  the  con- 
tract, an  anxious  provision  for  arbitration,  and  that  one  party  was  by  tk 
express  contract  manager.    Waters  v.  Taylor,  15  Ves.  10. 

S.  Receiver  not  ordered  merely  on  a  cussolution  of  partnership*  ordered 
cm  breach  of  the  duty  of  a  partner,  or  of  the  contract,  as  by  eontiBiiiog 
trade  with  joint  effects  on  the  separate  account.  Harding  v.  Glover,  18  Ves. 
jun.  SSI* 

2.  Analogy  between  a  bill  for  this  purpose,  and  to  restniiii  waste. 

The  court  will  not  treat  a  bill  to  restrain  an  acting  partner  from  collecting 
or  creating  debts,  and  appointing  a  receiver,  as  if  it  were  in  nature  of  s 
bill,  to  restrain  waste,  whatever  they  might  do  were  such  partner  shown  to 
have  been  guilty  of  culpable  conduct,  or  to  be  insolvent.  Nor  will  they 
permit  the  plaintiff*,  in  aid  of  such  a  motion,  to  use  an  affidavit  made  and  filed 
after  the  eomine  in  of  defendants  answer ;  thoueh  in  a  ease  analogous  with 
that  of  trrepanmle  waste,  such  an  affidavit  made  and  filed  before  answer, 
may  be  usea.    Lawson  v.  Morgan,  1  Price,  303. 

3.  A  receiver  appointed. 

1.  In  a  cause  for  an  account  for  co-partnership,  both  parties  being  dead, 
a  receiver  shall  be  appointed;  secus^  in  the  case  of  a  surviving  partner. 
Fhillips  V.  Atkinson,  2  B.  C  C.  272. 

2.  Court  sometimes  takes  the  management  of  a  brewery  out  of  the  hands 
of  the  parties.     1  Yes.  13a 

3.  Receiver  appointed  of  partnership  stock  in  the  brewing  trade.  Skipp 
V.  Harwood,  Diclc.  1 14. 

4.  Refused  under  the  circumstances. 

ft 

Motion  for  a  receiver  on  a  mining  concern,  refused  upon  a  claim  of  part- 
nership in  the  equitable  interest,  not  raised,  until  the  concern  at  a  great 
expence  became  prosperous,  and  denied  by  the  answer.  Norway  t.  Howe, 
19  Ves.  144. 

5.  In  the  case  of  the  opera  house. 

Vide  15  Ves.  10. 

6.  Whether  on  a  dissolution  of  partnership. 

Vide  18  Ves.  281. 

XVIIL  ^oto  fat  tge  common  Into  conformsi  to  tge  Irjr  tMt 

tatotiol 

In  relation  to  survivorship  in  interest  only,  not  of  obligation. 

The  common  law  only  partiallv  adopts  the  lex  meratioria  in  respect  of 
partnerships  in  trade,  holding  tnat  there  is  no.  survivorship  in  respect  of 
interest  in  such  partnership,  but  that  in  respect  of  partnership  contracts, 
the  obligation  is  joint,  and  attaches  exclusively  on  the  survivors.  Belief 
in  .equity  upon  joint  bonds  given  on  the  ground  of  mistake.  Devaynos  v. 
Noble,  1  Mer.  563. 
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XIX.  £)f  t^e  rtgBt0  of  uurbttiorstjgiip. 

1.  The  legal  property  survives,  not  the  beneficial  interest. 

j^&rtnership  determined  by  death;  the  legal  property  survives,  not  the 
beneficial  interest.  Right  of  the  executor  to  the  value  of  the  testator's 
interest,  to  be  ascertained,  not  by  calculation,  but  by  sale.  15  Ves.  £27«; 
Vide  1  Mer.  5%S. 

2.  The  good*will  of  a  trade. 

1.  The  good- will  of  a  trade  carried  on  in  partnership  without  articles,  sur- 
vives, and  is  not  partnership  stock.  Profits  accrued  after  the  death  of  one 
partner  are  joint  property.    Hammond  v.  Douglas,  5  Ves.  539. 

2.  Whethier  upon  the  death  of  a  partner  the  good-will  survives,  qtuere. 
15  Yes.  227.. 

3.  The  good-will  of  a  professional  business. 

Semble,  on  a  partnership  between  professional  persons,  the  good-will  of 
a  business,  on  the  death  of  one,  survives.    Farr  v.  rearce,  3  Mad.  74. 

4.  Profits  accrued  since  the  death. 
Vide  supra,  pi.  h 

5.  Mode  of  taking  the  account. 

Under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  master 
refused  to  proceed  upon  the  claim  of  the  surviving  partners  of  the  testator, 
in  respect  of  a  debt  alleged  to  be  due  to  them  on  the  balance  of  certain 
dealings  between  the  partnership  and  the  testator,  in  his  separate  capacity  : 
but,  on  motion,  to  be  admitted  to  go  in  before  the  master,  and  prove  this 
debt  under  the  decree,  it  was  referred  to  the  master  to  take  the  account. 
Paynter  v.  Houston,  3  Mer.  297- 

6.  Right  of  survivor,  executor  continuing  trade,  to  allowance. 

1.  Surviving  partner,  being  exec]Utor,  not  entitled,  without  expressed  sti- 
pulation, to  any  allowance  for  carrying  on  the  trade  ailer  the  testator's  death. 
Burden  v.  Burden,  1  Ves.  &  Beam.  170. 

2.  Allowed  expenccs  actually  incurred  under  an ,  erroneous  conception, 
that  he  was  sole  proprietor  by  purchase  from  his  co-executors;  set  aside  as 
a  breach  of  trust,  though  bondjide.    Ibid. 

XX.  £>f  tge  obligariono  of  ciirbibortiBtji. 

The  obligation  of  partnc;rship  contracts,  survives. 
Vide  1  Mer.  563. 

XXI.  3[n  tcfatton  to  tBe.Dtsfstdlurion  of  piirtiter0&i{i0» 

1.  The  court  will  dissolve,  though  the  partnership  was  without  writing. 

Bill  by  partner  under  a  parol  agreement,  charging  misconduct  in  the  other 
partner,  and  praying  a  dissolution,  account  and  injunction,  from  executing 
securities  in  the  name  of  the  firm ;  demurrer  to  the  prayer  for  a  dissolution, 
because  there  was  no  writing  between  them,  overruled.  Master  v.  Kirton, 
3  Ves.  75. 

2.  Preliminary  notice,  whether  essential  to  dissolution. 

1.  Partnership  without  any  provision  as  to  its  duration  may  be  determined 
without  previous  notice ;  subject  to  the  accounts  to  wind  up  the  contetn. 
Peacock  v.  Peacock,  16  Ves.  49. 

2.  A  paitnership  without  articles,  and  for  an  indefinite  period,  may  be 
ditBolved  by  any  partner,  at  any  time,  without  previous  notice,  subject  to 
^  engagements  of  the  partnership ;  but  the  existence  of  engagements  with 
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tUrd  persons  cannot  prevent  the  right  of  dissolutiQU,  as  amoogtt  thenselns* 
Featherstonhaugh  v.  Fenwick,  17  Ves«  298. 

3.  Where  the  oonoem  cannot  be  carried  on  pursuant  to  the  qpiiiiof 

the  articles. 

The  court  will  dissolre  a  partnership,  where  it  appears  that  d»e  bumeis 
cannot  be  carried  on  according  to  the  true  intent  and  meaning  of  the  artides 
of  co-partnership,  although  one  partner  objects  to  the  dissolution*  Baring 
v.Dix,  1  Cox,  213. 

^»  Where  the  conduct  of  the  parties  makes  it  impossible  to  cany  it  on 

upon  the  terms  stipulated. 

PXitnership  in  the  opera  house,  dissolved,  by  the  conduct  of  the  parties, 
making  it  impossible  to  carry  it  on  upon  the  terms  stipulated.  Waten  v. 
Taylor,  3  Ves.  &  Beam.  299.  pecree  accordingly  for  a  sale  of  Uie  whole 
concern,  restraining  the  managins  partner  from  acting ;  with  liberty  to  ettbcr 
narty  to  lay  proposals  before  the  master  for  management  untilthe  side. 

5.  On  the  lunacy  of  a  partner. 

1.  If  a  partner  is  so  far  disordered  in  his  mind  as  to  be  incapable  of  con- 
ducting the  business  according  to  the  terms  of  the  articles  of  co-partnership, 
a  court  of  equity  will  dissolve  the  partnership.    Sayer  v.  Bennet,  1  Cox, 

107.  .  ^  . 

2.  How  far  the  lunacy  of  a  partner  is  ground  of  dissolution,  depending 
upon  the  degree  and  probable  duration  of  the  disorder,  affecting  the  ca- 
pacity to  fulfil  bis  contract,  auare*    2  Ves.  Sc  Beam.  SOS. 

3. ,  Dissolution  of  partnersnip  on  the  lunacy  of  a  partner,  if  to  be  obtained, 
only  by  decree ;  not  by  the  act  of  the  survivors ;  not  determined  where  thej 
had  carried  on  the  business  with  bis  capital.    2  Ves.  &  Beam.  303. 

6.  By  the  death  of  a  partner. 

1.  Vide  S  Mer.  614. 

2.  A  partnership  for  a  term  of  years  is  dissolved  by  the  death  of  a  partner 
before  the  term  has  expired.    Gillespie  v.  Hamilton,  3  Mad.  251. 

7.  In  the  case  of  a  partner  retiring,  subject  to  a  trust 

1  •  If  a  retiring  partner  assign  all  his  share  in  the  concern  to  two  of  the 
continuing  partners,  upon  trust  to  pay  him  an  annuity  for  his  life,  subject 
to  abatement  or  enlargement  with  the  fluctuation  of  the  profits  of  the  trade, 
that  will  not,  with  reference  to  creditors  determine  the  partnerships  Ex 
parte  Wilson,  Todd.    In  re  Colbeck,  1  Buck.  48. 

2«  A  retiring  partner  assigns  all  his  share  in  the  concern  to  two  of  the 
conthiuing  partners,  upon  trust  for  his  infant  children,  in  such  shares  as  be 
should  appoint,  and  in  default  of  appointment  upon  trust  for  the  children, 
to  be  divided  amon^  them,  when  tne  youngest  shall  attain  to  twenty-one. 
Held,  that  the  contingent  interest  the  father  had  in  the  share  so  assigned 
depending  upon  the  death  of  any  of  the  children  under  twenty-one,  was 
such  an  interest  reserved  by  bim  in  the  concern  as,  with  reference  to  cre- 
ditors, prevented  determination  of  the  partnership.  ,Ex  /wrto  Williams, 
1  Buck.  48. 

8.  In  the  case  of  a  partner  retiring,  with  notice  .of  a  trust. 

A  general  devisee  in  trust  for  the  testator's  widow  and  children  faavinK  re- 
ceived from  the  widow,  who  was  executrix,  on  her  going  abroad  to  fecover 
part  of  the  propertv,  bonds  for  a  debt  i?om  hthi  and  his  partners  to  the 
estate,  in  settling  toe  afbirs  of  the  partnership  on  the  retvement  of  one 
partner,  who  had  notice  oi  the  trust,  delivered  to  him  the  bonds  to  be  can- 
celled without  tiiQ  privity  of  the  cestui ^ue  trust;  continuing  to  make  remit- 
tances 
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tances  on  thai  account  from  the  fbnds  of  the  nevr  partnerahip ;  the  partner, 
who  reth^  is  not  discharged.    Dickenson  v.  LocKyer^  4  Yes.  X. 

9i  The  ooQseqneiice  of  dissolution  is  a  general  sale  and  account  of  the 

jomt  prop^ty. 

TheeoBsequence  of  the  dissolution  of  partnerriiip,  where  there  are  no 
articles  prescribing,  the  terms,  is  a  general  sale  and  account  of  the  joint  pt^o- 
pertv ;  one  or  more  partners  therrfore  cannot  insist  on  tfddng  the  share  o 
another  at  a  valuation ;  or  that  he  shall  remove  his  proportion  from  the  f)re«> 
mises;  thereby  securing  the  good-will.  Featherstonhaugh  v.  FenVic^ 
17  Ves.jun.298. 

10.  Admissibility  of  parol  evidence  to  extend  the  eflfect  of  an-^  award 

touching  the  good-will  of  the  trade. 

On  one  of  two  partners  retiring  from  trade,  it  was  left  to  arbitrators  to 
determine  (among  other  thin^)  what  was  to  be  paid  to  the  retiring  partner 
for  the  good-will  of  the  trade ;  and  they,  on  an  understanding  that  the  fe* 
tiring  partner  would  not  set  up  the  trade  in  the  same  street,  or  its  vicinity; 
awarded  500^.  as  the  share  of  the  retiring  partner,  for  the  good-will  which 
was  paid,  but  no  mention  was  made  in  the  award  as  to  the  retiring  partner 
not  carrying  on  the  trade  in  the  same  street,  or  its  vicinity.  Afterwards,  he 
having  set  up  the  trade  in  the  same  street,  a  decree  was  made,  on  parol  evi- 
dence of  the  understanding  upon  which  the  award  was  made,  enjoining  hfm« 
on  the  eround  of  fr^ud,  from  carrying  on  the  same  trade  in  the  same  street, 
or  its  vicinity.     Harrison  v.  Gardner,  2  Mad.  198. 

1 1.  Payment  to  partners,  after  dissolution. 

Bill  by  assignees  of  a  bankrupt  claiming  a  debt,  which  had  been  paid  to 
his  partner,  as  paid  after  notice  ot  dissolution  of  the  partnership,  that  partner 
retiring,  and  the  bankrupt  continuing,  dismissed :  the  terms  of  the  alleged 
arrangement  not  being  made  out,  so  as  to  establish  the  right,  in  equity  of 
the  bankrupt,  against  the  legal  right  of  the  other  partner.  Tb^  other  ques- 
tions, therefore,  were  not  determined :  Ist,  Whether  a  demand,  the  result  of 
an  over-payment,  in  advance,  upon  a  single  transaction  of  sale^between  mer- 
chants, or  merchant  and  factor,  was  within  the  exception  as  to  merchants' 
accounts  in  the  statute  of  limitations :  2dly,  As  to  the  effect  of  that  excep- 
tion :  whether  including  ^merchants'  accounts  generally  or  those  only  with 
items  continuing  within  the  six  years :  Sdly,  Upon  the  objection  of  laches, 
iiudependent  of  the  statute.    Duff  v.  East  India  Company,  15  Ves.  198. 

12.  Ck>ntinuance  after  dissolution,  for  the  purpose  of  winding  up. 

Partnership  may,  after  the  determination  of  it  by  the  contract  of  the  part- 
ners, continue  for  the  purpose  of  winding  up  engagements  with  third  persons. 
15  Ves.  226. 

XXIL  3|tt  triatton  to  tge  tune  anti  motie  of  accoumtng^ 

1.  The  right,  when  not  lost  by  laches. 

Account  directed  four  years  after  dissolution,  circumstances  showing  that 
the  partner  jetired  from  a  conviction  that  the  partnership  was  insolvent. 
Anderson  v.  Maltby,  4  B.  C  C.  4^. 

2. /The  presumption  is  in  favour  of  equal  moieties. 

-Partnership,  without  any  stipulation  as  to  the  proportions;  the  partners 
entitled  in  equal  moieties.    Peacock  v.  Peacock,  16  Ves.  49. 

8.  Allowance  for  the  expence  of  entertfuning  customers. 

The  court  cannot  make  any  allowance  to  one  partner  for  the  expence  of 
entertainmg  the  customers.  The  accounts  having  been  aanoaUy  balanced 
without  such  an  item,  is  conclusive*    Thornton  v.  Proctor,  1  Anst.  94. 
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XXUL  miM  ftcm  amoimt  to  a  toaifier  of  ^Mtuu^Hf  anifhiL 

1.  Acts  in  pais. 

Where  articlet  of  partnenhip  ccmtained  a  daiiie  providing  for  the  lettJe- 
ment  of  the  partnership  accounts  anniiaUyy  upon  a  certain  day,  and  that  upon 
the  death  of  a  partner  this  share  should  be  taken  and  paid  for  by  the  nir- 
vnrors,  according  to  the  account  next  before  hh  death ;  but  the  parties  hsd 
for  several  years  omitted  to  settle  the  accounts  annually,  and  had  engaged 
in  adventures  rendering  it  difficult  that  they  should  do  so.  Held,  that  tbe 
clause  relative  to  the  annual  settlement  of  accounts  was  to  be  considered  as 
waived,  and  that  a  deceased  partner's  share  was  liable  to  losses,  happaung 
Met  his  death,  on  adventures  previously  existed  and  uncloaed ;  and  an  ujimc- 
tion  was  granted  against  proceeding  at  law  against  the  surviving  partners,  oo 
a  bond  given  to  the  executors  of  the  deceawd  partner,  before  the  aocoants 
were  taken.    Jackson  v.  Sedgwick,  1  W.  C.  C*  297. 

2*  Presumption  of  a  difierent  agreement,  from  the  condnct  of  the  parties. 

The  conduct  of  the  parties  in  a  partnership,  may  supersede  the  stipu- 
lations of  the  articles,  ana  raise  a  presumption  of  assent  to  a  different  agree- 
ment, and  an  approbation  of  a  mode  of  dealing  with  th^  partnership  funds, 
from  their  knowledge  of,  and  acquiescence  in  it.  Ex  parte  Harris,  1  Rose, 
487. 

XXIV.  Sftt  telattott  to  battiintptrp^ 

I.  Right  of  joint  creditors  to  prove  against  separate  estate. 

C*  and  D.  were  in  partnership,  and  the  same  was  dbsolved.  D.  carried 
on  afterwards  a  trade,  and  became  bankrupt,  and  C.  was  insolvent.  Held, 
that  the  joint  creditors  of  C.  and  D.  coula  not  prove  against  die  separate 
estate  of  D.    Ex  parte  Janson,  S  Mad.  229. 

2.  A  partner  camiot  daip  in  competiuon  witli  the  joint  creditors. 
A  partner  cannot  claim  in  competition  with  the  joint  creditors.     17  Ves. 
jun.  521. 

S.  Lien  of  the  separate  estate  of  one  partner,  upon  the  othei^s  share  of 
a  surplus  of  the  joint  estate,  mider  a  joint  commission. 

Equitable  right  of  partners,  subject  to  the  joint  debts,  depending  upon  the 
result  of  the  account  between  them ;. therefore,  under  a  joint  commission  of 
bankruptcy,  the  separate  estate  of  one  has  a  lien  on  the  other's  share  of  a 
surplus  of  Uie  joint  estate,  in  respect  of  a  debt  proved  under  bills  drawn  in 
the  name  of  the  firm,  for  a  separate  debt,  and  may  come  in  with  the  other 
creditors  for  the  deficiency,    kx  parte  King,  17  Ves.  jun.  1 15. 

4.  Mode  of  distribution,  whether  affected  by  articles  of  partnership. 

By  deed  of  partnership  between  A.,  B.,  and  C,  it  was  provided,  that  in 
case  of  a  dissolution  of  tne  partnership  by  the  death,  or  certain  act  of  mis- 
conduct of  any  partner,  or  oy  notice,  the  other  partners  should  have  the 
option  of  taking  his  share  at  a  valuation,  to  be  paid  by  yearly  instalments, 
the  last  of  which  was  not  to  be  payable  till  seven  years  after  the  dissolution ; 
and  that  in  case  of  the  bankruptcy  or  insolvency  of  a  partner,  the  partner- 
ship should  be  dissolved,  the  property  sold,  and  the  produce  ditided  among 
the  parties,  according  to  their  proportions.  The  partners,  four  ;^ear8  after- 
waros,  by  another  deed,  recited  and  declared  it  to  have  been  thei^  intenlion 
in  the  forlner  deed,  that  the  same  mode  of  arranging  the  partnership  con- 
cema  should  take  place,  in  case  of  tlie  bankruptcy  or  insolvency  of  a  part- 
ner, as  in  the  cases  of  dissolution  by  death,  notice,  or  misconduct.  B.  be- 
came bankrupt,  four  months  after  the  last  deed  was  executed.  Held,  that 
on  B.*s  bankruptcy,  the  partnership  effects  were  to  be  disposed  of,  as  if  the 
second  deed  had  not  been  made.    And,  semik,  such  a  provision,  even  if  it 

had 
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had  been  in  the  first  deed,  would  have  been  void,  as  against  the  poh'cy  of 
the  bankrupt  laws.    Wilson  ▼•  Greenwood,  1  W.  C.  C.  ^S. 

5.  Obligation  of  erne  partner  making  bankrupt  the  other,  to  refund  a 

proportion  of  a  premium  paid. 

One  partner  making  bankrupt  another,  whom  he  has  prevailed  on  to  join 
him  in  his  business  (an  attorney)  for  a  certain  term,  and  to  pay  him  a  pre- 
mium in  consideration,  will  be  ordered  to  refund  such  part  of  the  premium 
as  shall  be  commensurate  with  the  remainder  of  the  term.  Hamil  v.  Stokes, 
4  Price,  161. 

XXV.  "^1^  medittttg  of  p^KMtp  applieti  in  fattntt^ffifj  ^ifMv^ 

taitteti* 

The  term  **  good-will.'* 

Good-will  of  a  trade  in  two  distinct  senses,  as  between  a  continuing  and 
a  withdrawing  partner ;  one,  as  it  necessarily  arises  out  of,  and  is  connected 
with  ewnership ;  the  other,  where  it  is  made  matter  of  contract,  as  not  to 
carry  on  the  same  trade,  or  not  within  a  certain  distance,  &c.  Kennedy  ▼. 
Lee,  3  Mer.  452. 

XXVI.  jiDf  ^  tttrUta  tgroug^  to&tcB  tSe  trifumtt  of  a  partner^ 

fiiif  map  be  mMi^fith* 

Not  by  the  evidence  of  the  partners,  and  their  private  communications. 

A  partnership  cannot  be  established  by  the  evidence  of  the  partners,  and 
their  private  communications.  The  fact  must  be  proved  aliunde.  For  want 
of  such  proof,  a  commission  against  the  ostensible  partners  was  sustained. 
Ex  parte  Benfield,  5  Yes.  424. 

XXVII.  3n  ttlarion  to  Ofc  statute  6  d&eo.  1.  c/8.  fi,  18. 

L^;ality  of  a  partnership  of  1600  shares. 

As  to  the  legality  of  a  partnership  of  1600  shares,  (see  statute  6  Geo.  1. 
c.  18.  s.  18.)  and,  ix  legal,  the  capacity  of  some  to  sue  for  a  dissolution  *on 
behalf  of  the  rest,  and  as  to  the  necessity  of  an  ofier  of  contribution  to  losses^ 
Ac  guare.    Carlew  v.  Drewry,  1  Ves.  &  Beam.  154. 


PATENT. 

I.  %o  tDj^at  ettt>0  a  patent  i»  ta^mtiaU 

There  can  be  no  exclusive  right  in  an  invention  without  one. . 

II.  mtM  inbmttom  ate  tge  mbftttfi  of  patmu 

1.  General  rules. 

2.  Improvements. 

III.  mf^at  infittttioii0  an  not  tge  0tibjetts^  of  patent* 

Improvements  that  cannot  be  used  without  the  engine  for  which 
an  existing  patent  has  been  granted. 

IV.  jSDf  tmplteli  conttitionti. 

1.  A  patent  must  be  taken  under  proper  restraints. 

2.  Abuse  destroys  the  exclusive  right. 

V.  ^f  tge  0pe(tfitation. 

1 .  Of  the  entirety  of  the  specification. 

2. 


S2S  LATENT.  [Chancery 

i.  It  must  be  M  deofM  to  emMe  any  one  to  nseidie  inventian 

on  the  riffht  expiring. 
S.  The  specincation  must  not  cov»  moi^  than  is  actually  neir 

and  usefoL 
4.  Validity  of  a  specification  describing  the  original  machine 

with  the  improvements,  as  one  entire  madiine. 

VI.  iDf  tftgning  anti  sealing  patctttji. 

1  •  The  great  seals  are  distinct  for  patents. 
2.  The  court  will  of  their  own  accord,  protect  the  interest  of 
the  king  and  the  public 

VII.  iS>i  tbt  mttAxamu 

Enrohnent  cannot  be  dispensed  with,  though  to  keep  the 
specification  secret ;  nor  can  the  time  of  enrolment  be  en- 
larged. 

VtlL  £>f  amenHing  lpatettt0. 

By  changing  the  date,  where  through  mistake  |he  enrolment 
£as  not  been  in  due  tim'e. 


L  Cq  toj^at  ent»0  a  patent  10  essential* 

There  can  be  no  exdusiiTe  right  in  an  invention  without  one. 

No  exclusive  right  in  a  subject  not  protected  by  patent,  preventing  sale 
by  another  person  under  the  same  title,  not  assuming  the  name  and  diaracter 
of  the  plaintiff.    Canham  v.  Jone9,  2  Yes.  &  Beam.  218. 

II.  saaBat  infmttions  are  rge  subjects  of  patent* 

1.  General  rules. 

To  establish  the  validity  of  a  patent,  the  invention  roust  be  both  new  and 
unful,  and  the  spebification  must  acpuratelv  describe  it«  Also,  if  the  speci- 
fioatioQ  seeks  to  cover  more  than  is  actually  new  and  useful,  it  viljatM  ^ 
patent,  rendering  it  ineffectual,  even  to  the  extent  to  which  it  might  others 
wise  have  been  supported.    Hill  v.  Thompson,  S  Mer,  6S9. 

2.  Improvements. 

1.  Injunction  upon  possession  under  a  patent ;  until  the  right  can  be  tried  \ 
though  subject. to  considerable  doubt:  the  patent  being  for  impvoveaieOU 
upon  a  machine,  the  subject  of  a  former  patent,  expired;  and  tne  spedfic** 
ation  describing  the  origmal  machine,  with  the  improvements,  as  <me  entire 
madiine,  the  subject  of  the  latter  pateAt ;  not  distinguishing  the  improTe- 
meats.    Harmer  v.  Plane,  14  Ves*  l.SO. 

8.  Patent  for  improvements  valid :  but  not  to  restrain  the  use  of  the  origi- 
nal machine.    14  Ves.  13S. 

.  S.  Patent  granted  for  an  improved  steam  engine ;  as  not  infringing  upon  an 
existing  patent.  Ex  parte  Fox,  1  Ves.  &  Beam.  67-  If  the  iflaprovementi 
cotdd  not  be  used  without  the  engine  for  which  a  patent  has  been  granted, 
they  must  wait  the  expiration  of  the  patent.    Ibid. 

III.  vmi^at  indentions  are  not  t$e  subjeces  of  ipatent^ 

Imfjrovements  that  cannot  be  used  without  the  engine  for  which  an  ex- 

bting  patent  has  been  granted. 
Vide  1  V.  &  B.  67. 


1 1 


IV.  « 
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IV.  e>t  tmiiltrli  ronUttetwt. 

1.  A  patent  must  be  taken  under  propeir  restraints* 
A  patent  must  be  taken  under  proper  restraints.    1  Ve8.^128. 

2.  Abuse  destroys  the  exclusive  right. 
Patent  even  in  fee  could  not  stand  if  abused*    1  Ves.  1 18. 

1 .  Of  the  entirety  of  the  specification. 
Vide  3  Mer.  629* 

2.  It  must  be  so-  clear  as  to  enable  any  one  to  use  the  invention  on  the 

right  expiring.  'j.-      ' 

To  support  a  patent,  the  specification  should  be  so  clear,  as  to  enable  all 
the  world  to  use  Uie  invention  from  the  moment  of  the  expiration  of  the 
patent.    Newbury  y.  James,  2  Mer.  ^46* 

8/ The  specification  must  not  cover  more  than  is  actually  new  and 

useful. 
Yide  S  Mer.  629. 

4.  Validity  of  a  specification  describing  the  original  machine  with  the 

improvements,  as  one  entire  machine. 
Vide  U  Ves.  190. 

VI.  £Df  signing  miti  ttralttig  |iatem0« 

1.  The  great  seals  are  distinct  for  patents. 

Since  the  union  of  Great  Britain  and  Ireland,  the  great  seals  are  distinct 
for  patents  among  other  purponses.    6  Ves.  708. 

2.  The  court  will  of  their  own  accord,  protect  the  interest  of  the  king 

and  the  public. 

1.  The  court  refused  to  seal  a  patent  for  representing  Italian  operas ;  because 
the  provisions  for  carrying  it  on  were  by  i^eement  with  the  lord  chamber- 
Iain,  his  executors  and  administrators  (  and  the  right  to  the  patent  was  not 
sufficiently  conuected  with  the  property  in  the  house.  Not  sidicient  fcnr  the 
barty  applying  merely  to  answer  objections :  but  he  must  lajr  a  proper  case. 
Upon  such  application,  the  court  will  take  care  that  tlie  king  is  not  deoeived, 
nor  his  object  disappointed :  and  will  represent  the  whole  to  the  king ;  but 
will  not  decide  upon  the  merits  of  the  various  claimants.  Ex  parte  O'Reilly, 
1  Ves.  112. 

2.  Court  will  not  9gn  a  patent^  which  does  not  put  the  parties  under  some 
comrol,  though  there  is  no  caveat.    I  Ves.  113. 

VIL  £)f  tge  mrormetttt 

Enrolment  cannot  be  dispensed  with,  though  to  keep  the  spedficaticAi 
secret;  nor  can  tiie  time  of  enrolment  be  ailarged.  . 

1.  Enrolment  of  a  patent  cannot  be  dispensed  with,  for  the  porpose  of  pre- 
voting  the  specification  being  made  public.    Ex  parte  Koops,  6  Ves.  599* 

2.  Aflter  a  patent  has  passed,  the  time  for  enrolment  cannot  be  enlarged 
without  an  act  of  parliament.    JLbid. 

yilL  £>f  ameiUttttg  pamm. 

By  diangmg  the  date,  where  through  mistake  the  enrolment  has  not 

been  in  aue  time. 

The  date  of  a  patent  cannot  be  altered,  though  it  has  npt  been  enrolled  in 
due  time  by  mistake.    Beck  ex  partei  1  B.  C.  €•  578.        .    -   ' 

PEER. 
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PEER. 
L  £Df  tftt  {latapj^rtiolm  togicj^  Utttmti  toitg  t&e  titlt. 

The  journals  of  the  house  of  lords. 

11.  ^f  t&e  pvMUgt^  of  3ivish  peectf. 

They  are  entitled  as  are  English  peers,  except  to  sit  in  the  house 
of  lords. 


I.  £>f  tfie  parapgemalia  tej^icj^  Mtenti  tott$  tge  rttle. 

The  journals  of  the  house  of  lords. 

Whether  the  journals  of  the  house  of  lords,  deliTered  to  a  peer,  go  with  the 
title,  quiere.    Upton  ▼•  LordFerren,  5  Yes.  801. 

II.  jSDf  ti»  prtbtlegesF  of  3lri0&  pemi« 

They  are  entitled  as  are  English  peers,  except  to  sit  in  the  house  of 

lords. 

Since  the  union  with  Ireland»  Irish  peers,  witli  the  exception  of  those  who 
are  members  of  the  house  of  commons,  are  entitled  to  every  privilege,  ex- 
cept sitting  in  the  house  of  lords,  and  therefore  to  the  letter  missive.  Ro- 
binson V.  Lora  Rokeby,  8  Ves.eOl. 


PENALTY. 

1.  mf)tn  a  $im  0$an  be  cottfttereH  a  petialtp ;  \x>ffm  liquinatrt 
Daiiia9e0«> 

1.  In  the  case  of  an  agreement  not  to  do-an  act,  and  entry  into 

fi  bond  with  a  penalty,  to  be  forfeited  on  his  domg  it. 

2.  Bond  for  performance  of  covenants  to  build  a  brrage,  and 

the  money  secured,  being  the  sum  actually  paid. 
S.  Inthecaseof  a  covenant  upon  the  sale  of  good-will. 


IL  SilEl^rtfirr  tge  amonttt  of  tfie  peitaltp  Itmttiai  tfie  orttm  of  t^ 
fltecurttfit 

Interest  on  an  old  bond  cannot  be  allowed  in  the  master's  office, 
beyond  the  penal^. 

III.  an  rdactoi ta  tj^r  »tat.  &^9  mill  3. 

It  is  remedial  for  the  purpose  of  recovering  successive  breaches 
to  Uie  extent  of  the  penalty. 


I.  mfm  a  0tim  0i^aII  be  contitbereb  a  penaltp  ;  togeit  liquibateh 

baittaseis* 

1.  In  the  case  of  an  agreement  not  to  do  an  act,  and  entry  into  a  bond 
with  a  penalty,  to  be  forfeited  on  his  doing  it. 
If  a  man  agree  not  to  do  an  act,  and  enter  into  a  bond,  with  a  penalty  to 
bt  forfeited  on  his  doiftg  it,  the  pen^dty  i&  never  to  be  considered  as  the 

price 
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price  for  doing  such  act :  but  the  court  will  relieve,  by  injunction,  until  the 
actual  damage  sustaitied  shall  be  ascertained  Jby  an  issue.  Hardy  v.  Martin, 
1  Cox,  26. 

2.  Bond  for  performance  of  covenants  to  build  a  bridge,  and  the 

money  secured^  being  the  sum  actually  paid. 

Bond  for  performance  of  covenants  to  build  a  bridge,  and.  the  money  ae^ 
cured,  beine  the  sum  actuall^r  paid ;  yet  an  injunction  granted  to  restrain  an 
action  on  the  bond ;  and  an  issue  quantum  damnificatus  ordered,  the  sum 
contained  in  the  l^nd  being  a  penalty.  Evrington  v.  A}me8ley,  2  B.  C.  C. 
841. 

3.  In  the  case  of  a  covenant  upon  the  sale  of  good-will. 

Distinction  between  penalty  and  liquidated  damages,  under  a  covenant  upon 
sale  of  good-will.    14  Ves.  469. 

IL  mfftt^  tie  dtnoum  of  ^  i^iialtti  limits  t^  emnt  of  tfte 

Interest  on  an  old  bond  cannot  be  allowed  in  the  masters  office,  beyond 

the  penalty. 

.  Interest  on  an  old  bond  cannot  be  allowed  in  the  master's  office,  beyond 
the  penalty.  Tew  v.  Earl  of  Winterton,  3  B.  C.  C.  489.  i  Knight  v.  Maclean, 
S  B.  C.  C.  496. 

HI.  Bfti  relation  to  tge  0tat.  8^9  Mill  3. 

It  is  remedial  for  the  purpose  of  recovering  successive  breaches  to  the 

extent  of  the  penalty. 

^  The  statute  8  &  9  Will.  3.  remedial  for  the  purpose  of  recovering  succes- 
sive breaches  to  the  extent  of  the  penalty.    5  Ves.  331 . 


PERJURY. 

I.  iiuiiitktt  t^mitisil  to  tf»  ttimu 

The  &ct8  sworn  must  be  both  false  and  material. 

II.  £>f  pttiutp,  bp  ati0toer,  in  tqpitpf 

1.  Course  of  proceeding,  on  application  to  take  answer  off  the 

file,  to  found  a  prosecution. 

2.  Explanation  by  a  second  answer,  does  not  render  tlie  first 

innocent. 

3.  Bill  retained,  that  plaintiff  might  indict  defendant  for  per- 

jury. 

III.  £>f  tge  proof  of  tge  fritnet 

1.  Two  witnesses  are  requisite. 

2.  The  ori^al  affidavit,  not  merely  an  office-copy,  must  be 

laid  before  the  grand  jury. 

IV.  ^f  fal0r  jnororing,  ((goit  of  {ler/urp. 

It  may  be  indictable  as  a  misdemeanor. 


•  •     ; 


« •      • 
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I.  Stmltttrtr  t$0imial  to  ttt  rnmr* 

The  facts  sworn  must  be  both  fiilse  and  materiaL 

To  convict  for  peijuryv  what  is  sworn  most  be  both  fidse  and  material. 
8  Yes.  S8. 

11.  £>f  prriiirp,  bp  atisstoer,  ttt  ttivdtp* 

1.  Course  of  proceeding,  on  application  to  take  answer  off  the  file^  to 

found  a  prosecution. 

On  an  application  to  take  an  answer  off  the  file,  to  ground  a  proaeontioQ 
for  peijuiy ;  the  court  has  no  jurisdiction  to  inquire,  whether  there  be  pro- 
bable groundi  for  the  prosecution,  or  what  may  be  the  motives  of  the  prose- 
cution; it  being  only  interested  to  seCy  that  the  record  be  not  deftocd. 
Stratford  ▼.  Greene,  i  Bail  &  Beatty,  S9i. 

«6.  Explanation  by  a  second  answer,  does  not  raider  the  first  innocent 

Explanation  by  a  second  answer,  does  not  take  away  the  opportnnitj  of 
indictmg  upon  the  former  answer.    2  Yes.  &  Beam.  258. 

3.  Bill  retained,  that  plaintiff  mi^t  indict  defendant  ibr  pojnry. 

BQ]  retained,  in  order  that  the  plaintiff  might  indict  the  defendant  for  per- 
jury.   FelU.  Chamberlain,  Dick.  484. 

III.  jDf  tfn  proof  of  tif  cntne. 

1.  Two  witnesses  are  requisite. 
Distinction  of  perjury ;  requiring  two  witnesses.     13  Yes.  134. 

2.  The  original  affidavit,  not  merely  an  office-copy,  must  be  laid  before 

the  grand  jury. 

The  original  affidavit  ought  to  be  laid  before  the  grand  jury,  in  order  to 
find  bills  of  indictment  for  perjury ;  the  office-copy  is  not  sufficient.  Though 
otherwise  in  case  of  a  civil  action.    Keenan  v.  Boylan,  1  Sch.  &  Lef.  232. 

IV.  £>f  fal^r'jnoraring,  0|^tt  of  prrlurtu 

It  may  be  indictable  as  a  misdemeanor. 

False  swearing,  not  strictly  amounting  to  perjury,  is  an  indictable  offence 
as  a  misdemeanor.    JSx  parte  Overton»  2  Rose,  257* 


PLEDGE. 
L  (Cffett  of  a  tie{io0tt« 

Lease  deposited  to  secure  a  debt;  the  depositary  decreed  to  take 
an  assignment 

IL  £>Utgattoti0  of  a  tepouttatpf 

1.  Bailee,  though  without  reward,  accepting  the  office^  boond 
throughout. 
,  2.  A  custraee  shall  account,  in  a  suit  on  behalf  of  creditors,  in 
the  same  nuuiner  as  mortgagee  in  possessi<m. 


I.  aftat  of  a  iKftmit. 

Lease  deposited  to  secure  a  debt ;  the  depositary  decreed  to  take  an 

assignment 
Lease  deposited  to  secure  a  debt :  depositary  decreed  to  take  an  asstgD- 


meot^ 
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ment,  paying  the  cosU  of  it ;  and  oi^onot  abandoBy  becausct  being*  entitled 
to  a  legal  conveyance»  equity  will  consider  him  as  having  it.  Lucas  v.  Comer- 
ford,  1  Ves.  235. 

IL  jS)bKgadbtt0  of  a  tepotittarp; 

1.  Bailee^  though  without  reward^  accepting  the  pffice,  bound  through- 

out 

Bailee,  though  without  consideration,  accepting  the  office,  bound  througli- 
out :  for  instance,  by  a  direction  to  insure.    13  Ves.  158. 

2.  A  custodee  shall  account,  in  a  suit  on  behalf  of  creditors,  in  the 

same  manner  as  mortgagee  in  possession. 

A  custodee  shall  account,  in  a  suit  on  behalf  of  creditors,  in  the  same 
manner  as  mortgagee  in  possession. .  Latouche  ▼.  Lord  Dunsany,  1  Sch.  Se 
Lef.  IS?.;  Lord  Dunsany  ▼. Latouche,  Id.  154>. 


POLITICAL. 
L  mfftn  a  totmtrp  atali  be  bounb  bp  tj^  attsi  of  itfi  tftibimsFt 

Acts  done  by  subjects,  under  powers  given  by  the  country. 

II.  KtgBt  of  a  fovtisn  sttate  to  gm  in  out  courttr. 

1.  A  state  not  acknowledged  by  this  country. 

2.  Vide  in  tit.  Chancery. 


L  mffm  a  countrp  aftM  be  boinib  bp  tj^e  actn  of  it»  gvkftnt*^ 

Acts  done  by  subjects,  under  powers  given  by  the  country. 

Acts  done  by  subjects,  under  powers  given  by  the  country,  bind  the  coun- 
try ;  as  signing  of  plenipotentiaiy  in  its  own  nature,  though  that  is  not  now 
understock  to  bind  till  ratification.     1  Ves.  S93. 

XI.  misht  of  a  fotetgti  state  to  titie  in  our  cointai^ 

A  state  not  acknowledged  by  this  country. 

Whether  a  foreign  state,  not  acknowledged  by  this  country,  can  maintain 
a  suit  here,  viz.  the  government  of  Switzerland,  in  consequence  of  the  revo- 
lution, suing  for  stocK,  vested  in  trustees  by  the  former  government,  quare, 
Dolder  V.  HuQtin^eld,  llVes.28S. 


POWER. 
I.  ^Eteture,  class,  aiib  properties  of. 

1.  How  viewed  in  equity. 

2.  Power  aiid  property  distinguished. 

S.  It  does  not  prevent  the  fee  from  vesting. 

4.  Nor  does  it  suspend  the  vesting  of  remainders. 

5.  Of  usual  powers  in  settlements. 

6.  Of  leasing  powers; 

IL  IBp  tDJ^at  tMirtkS  treateb^ 

1.  Whether  power  or  interest. 
Vm.  VIII.  » H  2.  In 


83*  POWER.  [C«A»cniT 

ft 

2.  In  the  case  of  a  woman  cestui  que  trust  of  ii  reversion,  and 

about  to  marry. 

3.  Of  implication. 

♦ 

III.  Wa^fttfjft  balid  or  bot)). 

As  creating  a  perpetuity. 

IV.  buhitm  of* 

Estate  purchased  with  trust-fund. 

V.  atqioitttoi:,  W  rtgj^nt  atUi  vmtt$m* 

1.  To  bequeath. 

2.  Under  power  to  appoint  amongst  children. 
S.  To  file  a  bill. 

9 

VI.  Cotiistructton  of  pDtotr0. 

1.  Upon  whom  conferred. 

2.  Who  may  be  appointees^  and  to  what  amount. 
S.  Power  to  appoint  land. 

4.  Power  to  appoint  estates  to  be  purchased  with  oth^n. 

5.  Power  to  appoint  money. 

6.  Power  to  invest  trust-money. 

7.  Power  of  sale. 

8.  Power  of  exchange. 

9.  Power  of  sale  or  exchange. 

10.  Power  of  charging. 

1 1 .  Power  of  raising  portions. 

12.  Ppwer  of  partition. 

IS.  Power  of  changing  uses. 

14*.  Whether  a  power  of  revocation. 

15.  Leasing  powers. 

16.  In  relation  to  the  time  of  execution. 

17.  In  the  case  of  a  limitation  in  default  of  appointment  at 

twenty-one. 

18.  Implication  in  default  of  appointment. 

19.  A  special  and  a  general  power  of  sale,  conferred  by  distinct 

instruments. 

20.  Where  the  words  "  from  time  to  time,''  in  a  danse  to  ap- 

point rents  and  profits,  are  omitted  in  a  clause  to  appoint 
personalty. 

21.  Priority  of  a  power  >Over  antecedent  limitations. 

VIL  Q^j^ution  of  potorrsi. 

1.  Its  effect,  and  when  requisite. 

2.  Cannot  be  delegated. 

3.  Conditional. 

4.  Partial. 

5.  Need  not  recite  or  refer  to  die  power. 

6.  Nor  recite  an  intention  to  execute  it 

7.  By  what  instruments. 

8.  By  separate  instruments. 

9.  Wben 
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9.  When  nn  instrument  operates  as  an  appointment;  when  not. 

10.  With  reference  to  the  subject  matter. 

11.  With  reference  to  the  time  of  execution. 

12.  With  reference  to  the  extent. 

13.  With  reference  to  a  partial  mvalidity. 

14.  Void  for  excess  only. 

15.  Must  not  be  illusory. 

16.  Though  at  law,  there  is  no  execution  that  is  illusory. 

17.  And  m  equity,  an  execution  quasi  illusory,  is  gOod,  under 

circumstances  of  adyancement,  or  otherwise. 
18*  Must  not  be  fraudulent 

19.  Who  are  appointees. 

20.  Who  an  appointee,  under  the  execution  of  a  leasing  power 

of  renewal. 

21.  Effect  of  the  appointee's  releasing  the  fund.^ 

22.  Revocation  of. 

23.  Under  a  power  to  appoint  among  children. 

24.  Of  a  power  to  change  uses. 

25.  By  ajeme  covert  of  her  sole  interest 

26.  By  ti/eme  caoert  in  the  lifetime  of  her  husband. 

27.  Notwithstanding  a  covenant  in  restraint 

28.  Priority. 

VIII.  SDrftcritie  mtmwx. 

1.  De6ned. 

2.  The  consequences. 

3.  Whether  aided  at  law. 

4.  Whether  aided  in  eqqity. 

5.  Favour  of  children. 

6.  Whether  void  for  excess  only. 

1.  Defined. 

2.  Whether  aided  in  equity.  —  Vide  infra^  X. 

X.  mfif^x  etiiiitp  toil{  ail>  a  Hrftcttbe  or  xmt^mtixtimu 

1.  Distinction  in  this  respect  between  equity  and  law. 

2.  The  grounds  upon  which  equity  supplies  defects  in  the  ex- 

ecution of  powers. 

3.  Pursuant  to  the  intent. 

4.  Whether  by  accelerating  valid  limitations. 

5.  Whether  in  favour  of  children. 

6.  Whether  in  &vour  of  a  husband. 

7.  Whether  in  favour  of  creditors. 

8.  Whether  in  favour  of  purchasers  for  value. 

9.  Whether  to  fulfil  a  testator's  intention. 

10.  Whether  against  a  remainder-man. 

11.  Whether,  where  to  aid  it,  would  support  a  fraud. 

12.  Whethw  it  will  supply  the  want  of  execution. 

XL  (Cjrtinguigj^mntt  oiOi  iii»^M^  tf  irateett 

1.  By  complete  execution. 

2.  j^  partial  execution. 

3  H  2  S.  By 
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X  By  merger. 

4.  By  satisfaction. 

5.  By  the  death  of  aii  appointor. 

6.  By  the  death  of  an  appointee. 


I.  i^arure,  cla00,  anh  propertietf  of. 

1.  How  viewed  in  equity. 
Powen,  in  this  court,  considered  as  trusts.    5  Ves.  856. 

2.  Power  and  property  distinguushed. 

1.  Distinction  between  a  power  and  absolute  property.  A  power,  unless 
executed,  not  assets  for  debts.     Holmes  v.  Coghill,  7  ves.  4>99. 

2.  Distinction  between  a  power  and  absolute  property.  A  power,  nnlesi 
executed,  not  assets  for  debts.    Holmes  v.  Coghill,  12  Ves.  206. 

S.  Distinction  between  property  and  power.  Bradley  v.  Westcott, 
13  Ves.  445. 

3.  It -does  not  prevent  the  fee  from  vesting. 

1.  Power  of  appointment  does  not  prevent  the  fee  vesting,  subject  to  be 
devested  by  execution  of  the  power.  Such  a  power  is  a  mode»  which  the 
owner  of  the  ci^tate  reserves  to  niroself,  or  gives  to  another,  through  the  me- 
dium of  the  statute  of  uses,  of  raising  and  passing  an  estate.     10  Ves.  265. 

2.  Limitation  to  such  uses  as  A.  shall  appoint ;  and  in  defiudt  of  appoint- 
ment to  him  in  fee :  the  fee  is  in  him  until  appointment.    7  Ves.  583. 

4.  Nor  does  it  suspend  the  vesting  of  remainders.  ' 

Under  marriage  articles  15,000/.  was  vested  in  trustees  on  trust,  together 
with  5000/.I  covenanted  by  the  husband  to  be  paid,  to  be  laid  out  in  land  to 
be  settled  upon  the  husband  for  life;  remainder  to  the  wife  for  life: 
remainder  to  the  use  of  such  child  and  children,  in  such  shares,  for  such 
estates  and  subject  to  such  powers,  limitations,  and  provisions  as  the  husband 
and  wife,  or  the  survivor,  should  appoint ;  in  default  of  appointment,  to  the 
children  in  tail ;  in  default  of  issue,  to  the  husband  in  fee.  '  The  husband 
and  wife  joined  in  a  direction  to  the  trustees,  reciting  their  resolution  to 
invest  the  trust-fund  in  an  estate  lately  purchased  by  the  nusband  for  16,300^ 
and  directing  them  to  deliver  the  said  stock,  &c.  to  him  at  the  price  thej 
were  at  on  the  day  of  the  purchase;  which  was  done.  The  wife  died. 
There  were  two  daughters.  The  fatlier  by  will,  reciting  the  purchase,  and 
that  he  had  not  conveyed  it  to  the  uses  of  the  settlement,  and  that  it  was 
not  his  intention,  that  the  said  purchase  should  be  an  investment  of  the  trust- 
fund,  biit  that  the  said  fund  with  its  increase  should  be  taken  out  of  his  per- 
sonal estate,  gave  10,000/.  part  of  the  trust-fund,  in  trust  to  be  laid  out  in 
land  to  be  conveyed  to  one  daughter  for  her  life,  for  her  separate  use ;  re- 
mainder to  her  children  in  tail ;  remainder  to  the  other  daugnter  in  fee,  for 
whom  he  also  appointed  tlie  residue  of  the  fund,  but  revoked  that  by  codicil, 
reciting  a  portion  given  on  her  marriage.  Held,  1st,  that  grandchildren  are 
not  objects  of  the  power,  but  the  excess  only  would  be  void :  2dly,  the  fiind 
with  its  increase  was  invested  in  the  purchase :  3dly,  there  war  no  appobt- 
ment  of  the  estate  or  money  due  on  the  covenant:  4thly,  the  remaindeit  in 
default  of  appointment  are  vested,  subject  to  be  devested  by  ^>pointmeot, 
and  will  take  effect  as  to  what  is  ill-appointed  or  unappointed :  5thly,  the 
share  of  a  daughter,  to  whom  the  portion  was  advanced  on  marriage^  was 
thereby  satisfied.    Smith  v.  Lord  Camelford,  2  Ves.  698. 

5.  Of  usual -powers  in  settlements. 

1.  Powers  of  sale  and  exchange  inserted  in  a  settlement,  under  tf  dawe  in 
articles  for  all  usual  powers*    Peake  v.  Penlington,  2Ves.  &  Beam.  311. 

2.  Powere 
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%  Powers  of  selling,  exchanging^  and  investing  in  new  purchases,  usual. 
Ves.  A  Beam.  Sll. 

6..  Of  leasing  powers. 

Power  to  make  leases  is  to  be  construed  as  liberally  as  powers  of  jointur- 
ing, charging,  &c.;  and  a  contract  to  make  a  lease  pursuant  to  a  power  shall 
be  as  binding  as  a  contract  to  make  a  jointure  or  charge  pursuant  to  a  power. 
Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52.  61. 

II.  Bp  \)citM  tuor&0  created* 

1.  Whether  power  or  interest. 

1.  Where  a  particular,  limited,  interest  and  a  power  concur,  though  the 
latter  alone  might  amount  to  on  absolute  ^ft,  they  are  distinct.  TVes.  398. 
/  2.  Effect  of  power  to  dispose ;  amounting  to  property ;  notwithstanding  a 
limitation  of  what  should  be  left  undisposed  of;  from  the  uncertainty. 
13  Ves.  451. 

S.  Distinction,  though  slight,  established  between  gifts  for  life,  and  inde- 
finitely, with  power  of  disposition.  The  latter  vests  the  property  without 
appointment :  the  former  requires  appointment.    Ibid.  453. 

4.  Where  a  person  has  an  lAsoIute  and  general  power  of  appointing  a 
fund  as  well  in  fiis  lifetime  as  at  his  death,  and  there  is  no  gift  over,  yet  if 
no  appointment  be  made,  his  administrator  cannot  claim  the  fund,  and  even 
creditors  will  not  be  entitled  to  the  benefit  of  it  without  some  step  taken  . 
towards  an  appointment,  though,  where  any  such  appointment  be  made,  die 
court  will  arrest  the  fund  in  transitu  for  the  benefit  of  creditors.  Harrington 
V.  Harte,  1  Cox,  131. 

5.  Testator  devised  to  his  wife  several  houses ;  to  his  sisters  his-,  money  in 
securities  for  their  lives;  then  divided  his  fortune  in  small  legacies;  but  .the 
legatees  to  take  nothing  till  the  death  of  his  wife  and  sisters ;  and  made  resi- 
duary legatees:  under  the  following  clause,  '^  I  empower  my  wife  to  give 
away  at  her  death  1000/. ;  to  A.  and  B.  100/.  each,  the  rest  to  be  disposed 
of  by  her  will :"  there  is  no  absolute  legacy,  but  a  naked  power  to  the  wife ; . 
who  bein^  dead  without  any  disposition,  the  objects  specified  are  not  entitled.. 
Bull  V.  V^dy,  1  Ves.  270. 

6.  Testator  save  1000/.  stock  to  a  married  woman  for  her  separate  usey 
and  whenever  Mie  should  die,  to  be  absolutely  in  her  own  power  to  dispose., 
of  by  will  or  writing  purporting  to  be  her  will,  to  any  person  or  persons, 
purpose  or  purposes  she  should  think  proper:  but  in  case  of  fiulure  of  any 
such  disposition  or  appointment,  to  go  over :  this  is  not  a  power,  but  an  ab- 
solute gift,  qualified  only  to  exclude  the  husband  upon  the  death  of  his 
wife :  therefore  it  passed  by  general  words  in  her  will.  Hales  v.  Maigerum» 
3  Ves.  299. 

7«  Investment  of  stock  directed  in  trust  to  pay  the  dividends  to  the  testa? 
tor^s  son  for  life ;  and  after  his  death  to  transfer  part  of  the  capital  according 
to  his  appointment :  an  interest  for  life  only,  with  a  power.  Nannock  v. 
Hortpn,  7  Ves.  391 . 

.  8.  An  express  estate  for  life,  with  a  power  to-  dispose  by  will,  does  not 
give  the  absolute  interest,  so  as  to  preclude  the  necessity  of  executing  the* 
power.  An  execution  by  will,  revoked  by  It  subsequei>t  conveyance  upon  a 
sale  by  the  tenant  for  life,  having  obtained  the  legal  estate ;  and  that  not 
being  an  execution  within  the  intent  of  the  power,  the  estate  passed  under 
a  general  residuary  devise  against  the  purchaser.  Reid  v.  Shergold,  10  Ves. 
370. 

2.  In  the  case  of  a  woman  cestui  que  trust  of  a  reversion,  and  about  to 

marry. 

A  woman  being  entitled  to  the  trust  of  a  reversion  in  fee  of  lands,  by  ar- 
ticles previous  to  her  marriage,  reserves  to  herself  a  power  of  disposing  of 

3  H  3  all 
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all  her  estate  ta  such  uses  as  she  should  think  proper:  an  appointment  after- 
wards made  hy  her  in  favour  of  her  hushand  and  children,  held  good»  al- 
though no  conveyance  of  the  reversion  was  ever  executed.  Wri^it  v.  Lord 
Cadogan,  2  Eden,  239.;  Arab.  468. ;  1  Tomb.  P.  C.  486. 

3.  Of  implication. 

Powers  must  be  expressed,  not  implied  ;  and  are  c<mstraed  strictly* 
Thbugh  defects  in  execution  are  in  certain  cases  supplied  in  equity :  the  want 
of  execution  cannot  be  supplied.     13  Ves.  1 14. 

III.  Wgetger  fialtii  or  boiti. 

As  creating  a  perpetuity. 

Power  of  alteration  of  estates  tail  as  they  were  to  come  fit  esietiito  te» 
nancies  for  life,  held  void.    Heath  v.  Heath,  2  Eden,  331. 

IV..feuhtect0of* 

Estate  purdiased  with  trust-fund. 
Vide  2  Ves.  698. 

V«  appointor ;  f\w  rtggtff  atin  inttmtt* 

I.  To  bequeath. 

An  mterest  under  a  power  of  disposition  is  not  before  execution  the  estate 
of  the  party ;  and  will  not  pass  by  general  words ;  nor  are  they  alone  suf- 
ficient to  dispose  free  from  incumbrance.     1  Ves.  525* 

2.  Under  power  to  appoint  amongst  chfldren. 

Gift  to  A.  and  his  issue  to  be  divided  among  them,  as  he  thinks  fit  i  the 
issue  have  an  interest  at  all  events ;  and  A.  has  no  authority  but  as  to  the 
proportions*  If  no  appointment,  eoually.  Where  to  be  divided  among 
iMie,  the  proportions  must  not  be  illusory.  **  Issue"  will  extend  to  any 
remote  degree,  as  a  description  of  objects  of  the  power  of  A.  to  distribute 
among  them,  as  be  thinks  fit :  but  they  must  all  be  in  existence  during  his 
life.     1  Ves.  150. 

3.  To  file  a  bUl. 

Interest  under  power  of  appointing,  the  application  of  a  charity  not  sof* 
fident  to  sustain  a  bill.     Attorney-general  v.  City  of  London,  1  Ves.  2i3* 

VL  Con0truction  of  potoeri;. 

1 .  Upon  whom  conferred. 

Power  under  an  act  of  parliament  to  lessee,  his  executors,  administrators, 
and  assigns,  to  grant  building  leases,  does  not  extend  to  the  tenant  in  a 
renewedlease,  according  to  the  usual  course  of  church  leases.  Collett  v. 
Hooper,  13  Ves.  255. 

2.  Who  may  be  appointees,  and  to  what  amount 

1.  Under  a  power  to  appoint  to  and  among  several  persons,  each  of  the 
objects  must  have  a  part :  but  a  court  of  law  will  not  enter  into  the  amoant 
of  the  share  appointed.    4  Ves.  785. 

2.  Not  now  the  rule,  that  under  u  power  to  appoint  among  several  ob- 
jects they  must  take  equally,  unless  a  good  reason  appears.    5  Ves.  859. 

.  S.  Under  a  power  of  appointment,  discretionary  as  to  the  shares,  tbe 
distribution  may  be  unequal,  the  inequality  considerable,  and  no  reason 
assigned ;  until  it  becomes  such  as  to  render  some  share  illusory.  9  Ves.  397* 

4.  The  donee  of  a  power  cannot  appoint  to  any  persons,  not  the  objects  of 
the  power.    Palmer  v.  Wheeler,  2  B.  &  B.  27. 

5.  Appointment  void  bb  far  as  it  exceeds  the  power :  viz,  to  grandchildren 

under 
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under  a  power  to  appoint  to  children.    Botcher  v.  Butcher,  1  Ves/ft  Beam. 
79. 

6.  The  old  practice  of  executing  a  power  of  appointment  after  the  death 
of  one  of  the  object»»  b]r  giving  part  to  the  survivors,  and  letting  the  rest 
^gc^  as  in  default  of  appointment,  among  all,  incorrect.     1  Ves.  &  Beam.  92» 

7.  Agreement  by  one  of  the  objects  of  a  power  qf  i^pointment  to  return 
a  part  in  consideration  of  an  appointment  in  its  favour,  is  a  fraud  in  the  ap- 
pointee as  well  as  in  the  appointor,  both  on  the  other  objects  of  the  power 
and  on  the  party  who  would  take  in  default  of  appointnient.  Daubeny  v. 
Cockbum,  1  Mer.  644* 

8.  &cttf ,  where  the  appointee  is  not  privy  to  the  corrupt  agreement.  Dau- 
beny y.  Cockbum,  1  Mer.  646. 

9.  Appointment  to  one  child  under  a  power  of  appointment  to  one  or  more» 
ift  good,  if  fairly  made ;  but  if  fraudulent,  has  no  consideration  to  support  it. 
Daubeny  v.  Cockbum,  1  Mer.  64>4. 

10.  Power  to  appoint  to  the  use  of  such  child  and  children,  &c. :  an 
appointment  to  one  or  more  good.    5  Ves.  857. 

11.  Settlement  upon  such  child  or  children  as  the  father  should  appoint. 
Appointment  excluding  one  established.    Kenworthy  v.  Bate.    6  Ves.  793. 

12.  Bequest  to  such  of  the  children  of  A*  as  B.  shall  by  will,  direct ;  and, 
in  default  of  such  direction,  among  the  children,  share  and  share  alike.  B.'s 
disposition  by  will,  in  favour  of  the  children  living  at  her  death,  established 
against  the  claim  of  one  bora  afterwards,  under  the  general  words.  Paul 
v«  Compton,  8  Ves.  375. 

13*  Voluntary  bond  to  pay  to  and  among  all  such  child  or  children  of  A., 
in  such  parts,  &c.  as  the  obligor  should  by  deed  or  will  appoint ;  and  for 
want  of  appointment,  and  as  to  what  should  be  imappointed,  to  and  among 
all  such  child  or  children  of  A.  as  might  survive  the  obligor.  Appointment 
by  will,  of  the  whole  fund  to  one  of  six  children  established.  Wollen  v.  Tan- 
ner, 5  Ves.  218. 

14.  Appointment  to  a  deceased  child  or  its  representatives,  void.  1  Ves* 
/k  Beam.  91. 

15.  Under  a  power  to  appoint  among  children,  interests  majr  be  given  Xx> 
grandchildren  by  way  of  settlement,  with  the  concurrence  of  their  mother, 
an  object  of  the  power,  and  her  husband.  White  v.  St.  Barbe,  1  Ves.  & 
Beam,  899. 

16.  Power  of  appointment  in  a  marriage  settlement,  held  to  comprehend, 
as  to  its  objects,  all  the  children  of  the  marriage,  and  to  be  confined  to  sucb 
of  the  children  only  as  should  be  living  at  the  death  of  the  survivor  of  the 
parents.    Howgrave  v.  Cartier,  Cooper,  66. 

17*  Bequest  to  executors  in  trust  that  they  shall  pay,  &c.  untaand  amongst 
the  testator's  two  brothers  and  his  sister,  or  their  children,  in  such  shares* 
/kc.  and  at  such  times,  &c.  as  the  trustees,  or  the  major  part,  or  the  survivor, 
his  executors,  &c.  shall  think  proper.  All  the  children  living  at  the  death  of 
the  testator  held  entitled  with  the  parents,  per  ct^ita  :  the  court  not  having 
a  discretion.    Longmore  v.  Broom,  7  Ves.  124.  ^^ 

18.  A  power  to  divide  among  children  is  not  well  executed  by  giving  to 
one  of  them  for  life,  with  remainder  to  his  sons  in  tail.  Robinson  v.  Hard- 
castle,  2  B.  C.  C.  22,  344.  S.  P . ;  but  that  the  property  shall  go  cy  prti.  PitI 
v.  Jackson,  2  B.  C.  C.  51. 

19.  By  articles,  the  wife's  fortune  and  an  edual  sum  advanced  by  the  hus-  ^ 
bttid,  were  agreed  to  be  settled  for  the  husband  for  their  joint  lives ;  and  if  he 
should  die  first,  leaving  issue  by  her,  for  her  life ;  after  her  decease,  as  to 
the  capital,  in  such  manner  as  he  should  appoint ;  in  default  of  appointment 
to  be  divided  equally  among  the  issue  at  twenty*one,  with  maintenance  and 
survivorship ;  after  marriage,  in  pursuance  of  the  articles,  an  esM^  pur- 
chased with  the  fund  was  settled  upon  the  husband,  for  the  joiat  Uvea  of  him 
and  his  wife ;  remainder  to  Uu^ees  to  preserve,  &c. ;  remainder,  in  case  of 
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•his  death,  first,  without  issue,  to  certain  uses ;  remainder,  in  case  of  hii  deitb, 
first,  leaving  any  child  or  children,  to  the  wife  for  life ;  remainder  to  all  the 
children,  in  such  shares  as  the  husband  should  appoint ;  for  want  of  appoint- 
hient,  equally  in  tail,  with  cross-remainders,  remainder  to  the  heirs  of  the 
husband.  Children  only  are  the  objects;  and  an  i^pointmenttaa  child &u 
life,  remainder  to  his  children,  as  he  shall  appoint,  is  an  excess  of  power; 
and  the  doctrine  of  cypres^  by  giving  the  child  an  estate  tail,  is  not  appli- 
cable; but  the  appointment  is  void  for  the  excess  only;  and  what  is  illsp- 
pointed  goes  as  in  default  of  appointment.    Bristow  v.  Warde,  2  Ves.  SS6. 

20.  Personal  settled  on  marriage,  for  the  husband  for  life,  then  for  the 
wife  for  life,  tlien  to  and  among  all  and  every  the  childim  and  grsnd- 
children  or  issue,  in  such  shares,  under  such  restrictions,  at  sudi  times,  and 
in  such  manner,  as  they  or  the  survivor  should  appoint  by  deed  or  deeds,  or 
will ;  for  want  of  appointment,  to  all  and  every  the  children  and  gnuid* 
children  or  issue  living  at  the  decease  of  the  survivor,  equally  payable  at 
twen^-one  or  marriage;  if  but  one,  to  that  one ;  provided  tliat  m  case  of  no 
appointment,  the  issue  of  any  children  dead  should  not  have  a  greater  share 
than  their  parents  would  have  had ;  issue  only  are  within  the  power ;  but  io 
any  degree ;  but  an  appointment  to  any  issue  not  living,  must  be  rettrainedto 
twenty-one  years,  after  lives  in  being  at  the  creation  of  the  power ;  otherwise 
it  is  void,  even  as  to  such  as  come  in  esse  within  those  limits ;  but  on  nar- 
riage  of  a  daughter,  interests  may  be  given  to  her  children  generally  jumI  to 
the  husband.  WhatMs  ill-appointed  goes  as  in  default  of  appointment;  but 
children  of  a  living  parent  cannot  take  under  the  proviso.  Rootledge  v. 
Dorrill,  2  Ves.  357. 

21.  Trust  in  marriage  articles,  to  pa^  certain  funds,  the  property  of  the 
wife,  to  all  and  every  her  child  and  children,  in  such  parts,  sharesi  and  pro- 
portions, as  she  should  by  will,  give,  &c.;  and  for  want  of  such  gift,  Ac.  to  ail 
and  every  her  child  and  children,  part  and  share  alike ;  and  for  wieuit  of  such 
issue,  over.  By  her  will,  she  gav^  ten  guineas,  part  of  the  fund,  to  her 
eldest  son,  declaring,  that  he  was  otherwise  provided  for  by  the  will  of  his 
uncle ;  and  the  remainder  she  gave  to  all  her  other  children,  naming  them, 
equally,  with  survivorship  in  case  of  the  death  of  any  during  minority,  and 
before  receipt  of  his,  her,  or  their  shares;  and  in  case  of  the  death  of 
her  eldest  son  before  he  comes  to  the  possession  of  his  uncle's  fortune,  she 
gave  her  second  son  only  ten  guineas.  The  only  provision  of  the  eldest 
son  was  a  remainder  in  tail,  after  the  life-estate  of^^  his  father ;  who  survived 
his  wife.  The  court  was  of  opinion,  1st,  that  children  ill^timate,  being 
bom  after  elopement,  and  no  access,  clearly  could  not  take :  2dly,  that  the 
share  appointed  to  a  child,  who  died  in  the  life  of  her  mother,  lapsed :  but 
the  case  was  determined  upon  the  third  point ;  that  under  the  circumstances 
the  appointment  of  ten  guineas  was  illusory ;  and  therefore  the  whole  was 
void ;  and  the  fund  wad  distributed  among  the  surviving  children,  and  the 
representative  of  the  deceased  child ;  the  interest  vesting  on  the  birth,  liable 
to  be  vested  only  by  appointment.    Vanderzee  v.  Aclom,  4  Ves.  77  i« 

22.  Settlement  in  pursuance  of  articles,  previous  to  marriage,  to  con- 
vey to  the  use  of  the  husband  for  life ;  remainder  to  wife  for  Hfe ; 
remainder  upon  trust  to  convey  unto  and  amongst  all  and  every  or  any  of 
the  children  in  such  parts  and  proportions,  &c.  as  the  husband  and  wife,  or 
the  survivor,  should  by  deed  or  writing  with  or  without  power  of  revocation, 
or  by  will,  appoint :  in  default  of  appointm^t,  to  the  first  and  other  sons  in 
tail  male ;  remainder,  subject  to  trusts  that  failed  to  the  heirs  of  the  hmbaad. 
A  joint  appointment  by  deed,  subject  to  a  proviso  for  revocation  and  re- 
appointment by  the  husband  and  wife  and  the  survivor,  well  revoked  by  the 
wife  surviving ;  and  by  the  same  deed  a  re-appointment  to  die  daughter  and 
two  sons  successively  for  life^  with  remainders  in  tail  to  the  grandchtidrcn, 
and  the  ultimate  remainder  to  the  daughter  in  fee,  void  for  the  excess  be- 
yond the  power,  viz.  the  estates  to.  the  grandchildren,  and.  the  ultimate 
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limitatioii  upon  them  to  the  daughter ;  and  the  principle  of  cy  pres  not  ap- 
plicable ;  all  beyond  the  life-estates  of  the  children^  thereforoi  to  go  as  m 
default  of  appointment*    Brudenell  v.  Elwes,  T.Ves.  382. 

2S*  Father^  tenant  for  life,  with  a  power  to  appoint  the  fee  among  his  sons 
in  such  shares  as  he  pleased,  by  one  deed,  upon  the  coming  of  age  of  his 
eldest  son,  appoints  the  fee  to  him ;  by  a  second  deed,  dated  two  days  after, 
the  son  is  made  to  join  the  father  in  a  mortgage,  to  secure  a  debt  due  by  the 
fother;  and  by  a  third  deed,  dated  the  next  day,  the  son  is  made  tenant  for 
life,  of  the  equity  of  redemption,  with .  remainder  to  his  issue  in  tail  male, 
reversion  in  fee  to  the  father,  and  an  additional  charge  for  the  younger 
.children  of  the  father  is  created :  on  bill,  by  the  son  of  the  appointee,  to  be 
relieved  from  the  additional  charge  and  mortgage ;  held :  Ist,  that  the  deed, 
so  far  as  it  chai^ged  the  additioniu  sum  for  younger  children,  was  good,  but 
the  limitations  void,  and  the  excess  connected :  ^y,  that  the  mortgage  was  a 
fraud  upon  the  power,  the  father  deriving  a  benefit  to  himself,  and  declared 
void,  tKe  morteagee  having  notice  of  it.    Palmer  v.  Wheeler,  2  B.  &  B.  18. 

24.  Father  having  power  to  appoint  among  children,  and  purchasing  the 
share  of  one,  cannot  by  appointment  entitle  himself  to  more  than  the  share 
of  that  child  in  de&ult  of  appointment,    2  Ves.  714. 

26m  Appointment  by  father  and  son,  under  a  power,  of  money  charged  on 
an  estate ;  that  in  case  the  son  should  survive,  it  should  be  applied  by  him 
in  and  towards  pajrment  of  tlie  debts  of  the  father;  and  subject  thereto,  the 
residue,  if  any,  snould  go  and  be  considered  as  part  of  the  personal  estate 
of  the  father ;  and  in  case  the  father  should  survive,  it  should  go  anjl  be 
paid  by  him,  his  executors,  &c.*  in  and  towards  satisfaction  of  liis  debts, 
with  a  similar  provision  as  to  the  residue.  The  father  surviving,  appointed 
in  favor  of  another  son,  for  valuable  consideration,  as  to  part.  As  to  that 
the  decree  directed  pajmnent  under  the  appointment ;  the  residue  to  be  paid 
into  court,  with  liberty  to  apply  in  case  of  no  application  within  twelve 
months,  to  be  paid  according  to  the  i4>pointment.  Lady  Clinton  v.  Lord 
Robert  S^rmour,  4  Ves.  440. 

26.  Under  a  power  to  appoint  among  younj^er  children,  one  who  becomes 
an  ddest,  cannot  take  a  snare  appointea  to  him  nominatim.  Broadmead  v. 
Wood,  1  B.C-C.77. 

27.  Power  of  appointment  to  or  among  one  or  more  younger  chUdren,  in 
default  of  appointment  equally.  One  of  two  objects  being  removed  by  the 
effect  of  an  express  satisfaction,  by  way  of  advancement,  the  other  takes 
the  whole,  as  in  the  case  of  death,  by  analogy  to  the  customs  of  London 
and  York.    Folkes  v.  Weston,  9  Ves.  456. 

28.  Where  a  person  has  a  power  of  distribution  among  poor  relations,  he 
may  distribute  among  all  poor  relations  however  remote :  but  where  the 
court  is  called  on  to  distribute  on  the  failure  of  the  person  so  empowered,  it 
will  confine  itself  to  relations  within  the  statute  of  distributions.  1  Sch. 
ALef.111. 

29.  Power  to  appoint  for  the  benefit  of  a  married  woman  and  her  family, 
would  not  include  the  husband  in  general :  but  upon  the  whole,  will,  an  ap- 
pointment in  his  favour  was  established.    Mac  Leroth  v.  Bacon,  5  Ves.  159« 

3.  Power  to  appoint  land. 

1.  Power  to  appoint  land,  well  executed  by  a  charge.    6  Ves.  797* 

2.  Power  to  appoint  an  estate,  includes  a  power  to  dispose  of  the  estate, 
and  appoint  the  produce.    1  Ves.  &  Beam.  478. 

9.  The  same  effect  has  been  eiven  in  the  more  doubtful  case  of  a' power 
to  charge ;  and  a  power  to  appoint  the  money,  produced  by  an  estate,  di- 
rected to  be  sold,  has  been  considered  as  a  power  to  appoint  the  estate 
itself..    Ibid* 

4.  Power 
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4.  Power  to  appoint  estates  to  be  purchased  with  others. 

Power  to  appoint  estates  to  be  purchased  with  money  produced  by  the 
sale  of  other  estates,  well  executed  by  an  appointment  operating  directly  oa 
the  original  estates.     Bullock  v.  Flodgate,  1  Ves.  &  Beam.  471. 

5.  Power  to  appoint  money. 

Vide  1  V.  &  B.  478. 

6.  Power  to  invest  trust-money. 

Power  to  lend  trust-money  upon  real  or  personal  security^  does  not  enable 
trustees  to  accommodate  a  trader  with  a  loan  upon  his  bond.  Laogston  ▼» 
OUivanty  Cooper,  S3. 

7.  Power  of  sale. 

1.  Power  of  sale  not  well  executed  by  a  partition.  McQueen  t.  Farquhar, 
1 1  Ves.  467. 

2.  Whether  a  power  to  exchange  can  be  executed  by  partition,  quare^ 
11  Ves.  476. 

8.  Power  of  exchange. 

1.  Power  to  exchange  includes  making  paction.  Abel  ▼.  Heathcote^ 
4  B«  C.  C.  278. 

2.  Power  of  Exchange  or  partition  does  not  include  a  power  of  sale. 
1 1  Ves.  473. 

3.  SembUi  a  power  to  exchange  does  not  warrant  a  partition.  Attorney- 
general  V.  Hamilton,  1  Mad.  214. 

9.  Power  of  sale  or  exchange. 

Partition  of  an  estate  in  common  is  a  good  execution  of  a  power  to  aell  or 
exchange.    Abel  v.  Heathcote»  2  Ves.  98. 

10.  Power  of  charging. 

1.  Power  to  charge  includes  a  power  to  sell.    6  Ves.  797. 

2.  Recovery  by  tenant  in  tail,  (the  tenants  for  life  being  dead,)  the  mort- 
gages outstanding,  the  debts  unpaid,  and  the  trustees  for  the  jointure  not 
parties,  valid ;  as  an  equitable  recovery,  if  those  trustees  took  a  fee :  as  to 
the  equitable  estates ;  viz.  subject  to  the  debts  and  mortgages,  if  an  estate  for 
life ;  and,  as  to  the  legal  estates,  if  a  limitation  in  a  deed  can  be  reduced  by 
implication,  the  circumstances,  that  the  purpose  did  not  require  a  fee,  that 
it  miffht  disturb  subsequent  estates  in  the  mstrument  (^reating  the  power, 
and  uie  restraint  of  the  covenant  for  quiet  enjoyment  to  the  wife's  land, 
could  not  prevail  against  the  legal  effect  of  the  limitation  to  the  trustees  and 
their  heirs.     Wykham  v.  Wykham,  18  Ves.  jun.  395- 

3.  The  proper  mode  of  executing  such  a  power,  is  limiting  a  rent-charge 
to  the  wife  by  way  of  jointure,  secured,  if  not  by  the  ordmary  power  of 
entry  and  distress,  by  a  trust-term  for  99  years,  with  a  proviso  for  cesfer  on 
payment  of  the  jointure  during  her  life,  and  all  arrears  at  her  death.    Ibid. 

4.  Distinction  upon  the  execution  of  a  power  in  law  and  equity;  a  strict, 
literal,  t.  e,  a  due  execution  the  same  in  both ;  but,  though  void  at  bur,  the 
substantial  intention,  upon  meritorious  consideration,  embrced  in  equity. 
Ibid. 

1 1.  Power  of  raising  portions. 

Devise,  subject  as  to  part  to  a  devise  to  trustees  and  their  heirs,  for  debts 
in  aid  of  the  personal  estate ;  and  as  to  part,  to  mortgages  in  fee,  to  sons 
and  a  daughter,  and  their  respective  issue  male  in  strict  settlement,  &c^  with 
power  to  £he  sons  respectively,  when  in  possession,  to  convey  or  appoint  all  or 
any  part  to  trustees,  on  trust,  by  the  rents  and  profits,  to  raise  a  rent-charge 
as  and  for  a  jointure  for  any  wife  or  wives  for  each  such  wife's  natunl  1& 

only; 
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only ;  and  also  to  charge  pqrtions  by  deed,  and  to  lease  for  twenty-one  years. 
Execution  of  the  power  by  conveyance  to  trustees  and  their  heirs,  on  trust, 
by  the  rents  and  profits,  to  raise  and  pay  a  jointure  during  the  wife's  natural 
life  only ;  and  charging  portions  ;  with  covenant  for  title  and  quiet  enjoy- 
ment by  the  trustees  during  the  natural  life  only  of  the  wife.  As  to  tne 
estate  of  the  trustees  at  law,  qucere  :  the  court  of  K.  B.  certifying  that  they 
took  an  estate,  in  fee ;  and  the  court  of  C.  6.  that  they  took  no  estate  what- 
ever.   Wykham  v*  Wykham,  18  Ves.  jun.  395. 

12.  Power  of  partition. 
Vide  11  Ves.  473. 

IS.  Power  of  changing  uses. 

1.  Power  to  revoke  uses,  substituting  other  estates :  fuare,  whether  ft 
substitution  of  equitable  for  legal  estates ;  though  a  bad  execution  at  law,  is 
sufficient  in  equity ;  as  where  it  is  done  by  appointment  under  a  power,  and 
declaring  uses  upon  the  appointment ;.  which  are  consequently  mere  trusts. 
Cox  V.  Chamberlain,  4  Ves.  631 . 

2.  Under  a  power  to  alter  uses  the  new  use  will  not  arise  except  in  the 
very  circumstances  prescribed  by  the  contract.    11  Ves.  475. 

14.  Whether  a  power  of  revocation. 

Settlement  of  personal  estate  upon  a  second  marriage,  upon  trust,  to  pay 
to  such  persons,  &c.  as  the  settler  shall  by  deed  or  will  appoint ;  and,  in  de- 
fault thereof,  to  his  issue.  Construction,  upon  the  whole,  that  it  was  to 
operate ;  unless  a  subsequent  instrument  should  be  executed.  A  prior  will 
therefcHre  revoked.    Leigh  v.  Norhury,  13  Ves.  340. 

15.  Leasing  powers. 

1.  A  lease  at  a  fair  rent,  lessee  paying  two  years  rent  in  advance,  secured 
by  lessor's  bond,  and  insurance  on  htt  life,  not  impeachable  either  as  fraud- 
ulent on  a  power  to  lease  without  fine,  or  as  being  accompanied  with  a  loan 
of  money.  O'Brien  v.  Grierson,  2  B.  &  B.  323.  A  sale  under  a  decree  of 
the  reversion  to  the  lessee  at  full  value,  not  set  aside.    Ibid. 

'2.  Trustees  having  power  to  make  leases  in  possession  until  cestui  que 
trust  attained  twenty-one,  granted  a  lease  in  reversion,  and  another  lease 
after  the  cestui  que  trust  attained  twenty-one :  such  leases  held  to  be  bad ; 
and  that  being  granted  by  trustees,  they  could  not  take  effect  out  of  their 
absohite  legal  estate  in  tne  premises ;  and  that  the  receipt  of  rent  by  the 
cestui  aue  trust  for  several  years  after  he  attained  twenty-one,  he  being  igno« 
rant  ot  the  defects  in  the  leases,  did  not  operate  as.  a  new  agreement ;  but  as 
the  plaintiff  had  neglected  to  look  into  his  rights,  and  the  lessees  might  have 
expended  money  on  the  premises,  no  account  directed  beyond  the  filing  of 
the  bill,  and  no  costs  given  to  the  plaintiff.  Bowes  v.  East  London  Water- 
works, S  Mad.  375. 

16.  In  relation  to  the  time  of  execution. 

A  power  was  given,  by  marriage  settlement,  to  the  husband,  to  raise 
10,000/.  for  a  single^  younger  child  when  he  should  think  proper :  the  child 
(a  female)  being  fourteen  years  old,  he  called  upon  the  trustees  to  raise  the 
portion  immediately,  and  afterwards,  the  child  being  dead,  filed  his  bill  to 
have  it  raised  as  her  administrator.  Bill  dismissed.  Hinchinbroke  v.  Sey- 
mour, 1  B.  C.  C.  395. 

17*  In  the  case  of  a  limitation  in  default  of  appointment  at  twenty-one. 
Under  a  general  power  of  appointment  among  all  the  children  by  deed  or 
will,  from  time  to  time,  &c. ;  in  d^fkult  of  appointment,  equally  at  twenty^me* 
&c  :  the  death  of  one  above  that  age,  does  not  prevent  an  ^poiBtmeot  to 
the  survivors.    Butcher  v.  Butcher,  1  Ves.  &  Beam.  79* 

IS.  Im- 
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18.  Implication  in  default  of  appointment. 

1.  Where  there  is  a  power  to  dispose  among  children^  and  there  is  only 
one  child,  the  property  vests  in  such  child  without  appointment.  Madoc  ▼• 
Jackson,  2  B.  C  C  588. 

2.  Devise  in  trust  to  dispose  of  the  premises  unto  and  amongst  the  de* 
visee's  four  children,  in  such  manner,  shares,  &c.  as  he  should  by  deed  or 
will  appoint :  one  dying  in  the  life  of  his  father,  before  appointment,  was  held 
entitled  to  a  fourth ;  the  father  after  that  child's  death  having  appointed 
three-fourths  to  his  three  surviving  children  respectively.  Reade  v.  Reade, 
5  Ves.  744. 

19.  A  special  and  a  general  power  of  sale,  conferred  by  distinct  instro* 

nients. 

A  testator  having  by  his  will  devised  his  freehold  and  coj^yhold  estates  hi 
trust  for  his  son  in  strict  settlementi  with  remainder  to  hjs  nephew ;  and 
having  given,  by  his  first  codicil,  a  special  power  of  sale  over  a  part  of  his 
estates,  to  be  exercised  at  the  request  of  his  son,  in  fi&vor  of  his  nephew ; 
and,  by  his  second  codicil,  a  general  power  of  sale  over  ^'  all  or  any  part  of 
his  estates,"  to  be  exercised  at  the  discretion  of  his  trustees :  the  conveyance 
by  the  trustees  must  contain  both  the  particular  and  the  general  power  of 
sale,    Greene  v.  Wiglesworth,  Swanst.  234. 

20.  Where  the  words  '^  from  time  to  time^"  in  a  clause  to  appoint 
rents  and  profits,  are  omitted  in  a  clause  to  appoint  personalty. 

Quaref  whether  the  words  '*  from  time  to  time,"  in  a  power  to  appoint 
rents  and  profits  of  real,  J!>ut  omitted  in  the  power  to  appoint  the  produce  of 
personal,  will  prevent  a  sweeping  appointment  of  the  whole,  the  power  ex- 
tending to  the  whole  after  death.    Fybus  v.  Smith,.  1  Ves.  190. 

21.  Priority  of  a  power  over  antecedent  limitations. 

Power  by  marriage  settlement  to  die  husband  to  charge,  not  confined  to 
the  immediately  preceding  limitation  of  the  reversion  to  him ;  but  held  to 
over-reach  aJl  the  prior  limitations.    Stackhouse  v.  Bamston,  10  Ves.  453. 

VIL  Q^mittton  of  potorrjf^ 

1.  Its  effect,  and  when  requisite. 

1.  Act  done  under  power  in  a  deed,  is  as  if  incorporated  in  the  deed, 
when  executed.     1  Ves.  510. 

2.  The  execution  of  a  power  of  appointment  operates  by  way  of  limit- 
ation of  a  use  under  and  by  the  efiect  or  the  instrument  reserving  the  power: 
the  fee  vesting  in  the  mean  time.    10  Ves.  255. 

3.  Execution  of  a  power  is  a  limitation  of  a  use ;  which  must  arise,  if  at 
all,  at  the  time  of  execution ;  and  is,  as  if  expressed  in  the  original  settle* 
ment.    17  Ves.  jun.  457. 

4.  The  execution  of  a  power  of  i^ppointment  operates  as  a 'limitation  of  a 
use,  attaching  upon  the  seisin  in  the  feofiees,  &c.  under  the  old  instrument 
10  Ves.  264. 

5.  Execution  of  a  power  a  limitation  of  a  use,  not  requiring  an  imme^ 
diately  preceding  estate  of  freehold.    18  Ves.  jun.  416. 

6.  A  power  must  be  executed  in»order  to  create  a  charge.    1  Ves.  272. 

2.  Cannot  be  delegated. 

A  power  to  husband  alone  to  appoint  a  sum  of  400tf.,  whicli,  in  de£uiU 
of  appointment,  was  limited  in  a  particular  way,  was  not  well  executed  by 
an  appointment  by  husband  and  wife,  of  6000/.  given  in  lieu  of  the  40002.  by 
a  subsequent  deed,  and  which  6000/.  was  to  go  differently  in  defimlt  of  sp- 
pointment.    Hamilton  VrRoyse,  2  Sch.&Lef.  315. 

3.  Cod* 
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S.  Conditioned. 

Vnder  a  power  for  raising  portions  for  younger  children,  an  appointment 
by  a  charge  confined  to  the  particular  event  of  four  or  more,  wiis  not  ex- 
tended by  implication  from  general  words  in  a  subsequent  part  of  the  deed^ 
providing  for  the  case  of  no  appointment.    Mosley  v^Mosley,  5  Ves.  248. 

4.  Partial. 

400(tf.  settled  on  marriage,  in  trust,  after  the  decease  of  the  husband 
and  wife,  to  pay  among  all  and  every  the  child  jmd  children,  other  than  an 
eldest  or  only  son,  at  such  times  and  in  such  proportions  as  he  or  she,  or 
the  aunrivor,  should  appoint  by  deed  or  will ;  for  want  of  i^pointment  among 
such  child  and  children,  other  than,  Ac,  equally  to  be  divided ;  if  but  one, 
to  Uiat  one ;  payable  at  twenty-one  or  marriage,  or  as  soon  after  as  the  life- 
interests  should  drop  ;  the  shares  of  any  dying  before,  payable  in  the  4000&» 
or  so  muqh  as  should  not  be  i^pointed,  to  go  to  the  survivors  at  the  same 
time.  There  wete  four  younger  children ;  the  marriage  settlement  of  one 
recited,  that  she  was  entitled  to  1000^.,  part  of  this  fund ;  one-fourth  of  it 
was  appointed  to  another  on  his  marriage ;  and  to  a  third,  lOOCtf.  as  her  share 
of  that  portion ;  the  fourth  died  above  twenty-one,  before  his  fiither,  who 
survived  his  wife,  and  died  without  any  farther  appointment;  held,  that 
30007.  was  well  appointed,  and  that  the  remainder  vested  in  all  equally,  ac« 
cording  to  the  direction,  for  want  of  appointment.  Wilson  v.  Piggott,  2  Ves. 
351. 

5.  Need  not  recite  or  refer  to  the  power. 

1.  It  is  not  necessary  that  an  instrument  to  operate  under  a  power,  or 
refer  to  it  in  any  manner  in  the  execution  of  it.  If  a  person,  having  a  power, 
does  an  act  with  all  the  solemnities  required,  and  which  can  have  no  effect 
but  by  virtue  of  the  power,  the  act  is  taken  to  be  done  in  execution  of  the 
power.    2  Sch.  &  Lef.  464. 

2.  On  the  execution  of  a  power,  it  is  not  necessary  to  refer  to  it,  a  refer- 
ence to  the  subject  of  it  is  sufficient.     1  Ball  &  Beatty,  92. 

3.  TheTecital  of  a  power  is  not  necessary  to  the  due  execution  of  it. 
Blake  v.  Marnell,  2  B  &  B.  44. 

4.  Power  may  be  executed  by  will,  applying  to  the  subject,  without  an 
express  reference  to  the  power.    IS  Ves.  463. 

5.  Though  to  effect  the  execution  of  a  power  by  a  will,  a  direct  reference 
to  the  power  is  not  necessary,  the  intention  must  distinctly  point  to  the  sub- 
ject of  It ;  as  if  something  is  included,  which  the  testator  had  not  otherwise 
than  under  the  power,  and  part  of  the  will,  unless  applied  to  it,  would  be 
wholly  inoperative.    Bennett  v.  Aburrow,  8  Ves.  609. 

6.  A  will,  referring  to  the  estate,  but  not  to  the  power,  declared  a  good 
execution  of  it,  to  the  es^tent  of  limiting  estates  to  the  objects  of  the  power. 
Dillon  V.  Dillon,  1  Ball  &  Beatty,  77. 

7.  Testator  having  a  power  over  3000/.,  originally  tlie  property  of  his 
wife,  gave  several  legacies,  and  then  (after  the  decease  of  his  wire,)  gave 
the  residue  to  the  defendant :  his  estate  was  not  sufficient  to  pay  the  lega- 
cies ;  yet  held,  that  the  will  is  not  an  execution  of  the  power,  the  same  not 
bemg  referred  to,  nor  any  thing  by  which  an  intention  appeared  to  the  tes- 
tator to  execute  it.    Andrews  v.  Emmet,  2  B.  C.  C.  297* 

6.  Nor  recite  an  intention  to  execute  it. 

Not  necessary  to  recite  an  intention  to  execute  a  power ;  if  the  act  can  be 
donie  only  by  that  authority.  But,  where  the  act  purports  to  pass  the  in- 
teresty  it  shall  be  considered  so  intended,  and  not  to  exercise  an  authority. 
10  Ves.  257. 

7.  By  what  instruments. 

1.  Husband  having  a  power  to  make  a  joihture  of  any  part  of  the  estate 

not 
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not  exceeding  400{«  ftr  annvm^  covenants  on  his  marriage,  to  settle  lands 
of  the  yearly  value  of  400/.,  clear  of  taxes  and  reprises ;  he  afterwards  makes 
a  settlement  of  lands,  with  a  covenant,  that  if  they  should  fall  short  of  400^ 
per  annunif  he  would  make  up  the  deficiency.  Held,  that  the  settlement 
was  intended  as  an  execution  of  the  power,  and  the  making  the  jointure  clear 
of  taxes  and  reprises,  in  the  articles,  was  a  mistake.  Lady  Londonderry  v. 
Wayne,  2  Eden,  170. ;  Amb.  4*24. 

2.  Three  powers  by  settlement ;  first,  to  the  husband  and  wife  jointly,  to 
raise  and  appoint  SOOO/. ;  secondly,  to  husband  alone,  to  raise  and  appoint 
2000/. ;  thirdly,  to  survivor,  to  raise  and  appoint  such  sum  as  would,  with 
the  sum  before  raised,  make  5000/.  The  wife  joining  in  raising  SOOOl^.  under 
the  joint  power,  for  the  husband,  he  covenanted  not  to  charge  by  the  pcnrer 
reserved  to  him  alone,  or  any  other  power  whatsoever  duriog  her  life,  and 
so  long  as  said  SOOO/.  should  remain  unpaid,  without  her  consent.  After  her 
death,  he,  by  deed  poll,  did  charge  with  2000/.  more,  to  be  paid  to  his  exe- 
cutors for  debts,  &c.  and  otherwise,  in  performance  of  his  will,  or  as  be 
should  appoint  by  it ;  and  died,  leaving  his  second  wife  executrix,  without 
taking  notice-  by  his  will  of  the  charge ;  but  the  deed-poll  was  found  un- 
cancelled among  his  papers:  the  2000/.  well  charged;  and  went  to  the 
executrix,  without  a  special  appointment.  Earl  of  Uxbridge  v.  Bayly^  1  Ves. 
409* 

d.  A.  having  both  a  power  and  an  interest,  the  estate  being  conveyed  to 
such  uses  as  he  should  appoint,  and,  in  default  of  appointment,  to  nioi  in 
feCf  conveys  by  lease  and  release,  using  also  words  of  appointment :  the  deed 
operates  as  a  conveyance  of  his  interest,  not  as  an  execution  of  his  power; 
especially  if  the  effect  of  the  latter  construction  will  defeat  the  object.  Cox 
v.  Chamberlain,  4  Ves.  681 . 

4.  Power  of  appointment  by  deed,  to  be  signed  and  sealed  in  the  presence 
of  witnesses.  The  attestation  applying  only  to  sealing  and  delivery,  though 
the  deed  purported  to  be  signed,  sealed,  and  executed,  it  was  presumed, 
that  the  signature  was  in  the  presence  of  the  witnesses,  M'Queen  v.  Far* 
quhar,  11  Ves.  467. 

5.  Under  a  power  of  sale,  with  consent  of  parties,  testified  by  any  writing 
or  writings  under  their  and  his  hands  and  seals,  &c.  attested  by  two  or  more 
witnesses ;  the  attestation,  going  only  to  the  sealing  and  delivery;  held,  not 
sufficient ;  nor  a  subsequent  attestation,  that  they  also  signed  :  but  a  case 
was  directed.    Wright  v.  Wakefordy  17  Ves.  jun.  474. 

6.  Power  to  be  executed  by  a  deed  signed  and  sealed  in  the  presence  of 
witnesses,  and  the  deed  expressed  to  be  so  executed,  though  the  attestati<m 
appeared  to  be  only  to  the  sealing  and  delivery,  signature  in  the  presence 
of  the  witnesses,  presumed.     1 7.  Ves.  jun .  458. 

7.  By  fine  and  deed  declaring  the  uses,  the  estate  of  a  Jeme  coveri  is  con- 
veyed to  'a  trustee,  to  discharge  certain  specified  debts,  "  and  other  sums 
borrowed  by  the  husband  and  wife  for  the  nke  or  other  putposes,**  and  sob- 
ject  thereto,  ''  to  such  uses  as  the  wife  shall  appoint  by  deed  under  hand  and 
seal."  A  joint  bond  and  warrant  to  confess  judgment,  ^ecuted  by  hutfband 
and  wife,  was  a  good  execution  of  the  particular  power  given  to  both,  or, 
sembUf  of  the  general  power  given  to  the  wife.  Dillon  v.  Grace ;  Heame  v. 
Cavenagh,  2  Sch.  &  Lef.  456. 

8.  Power,  to  trustees,  with  consent  of  A.  under  her  hand,  with  two  wit- 
nesses, to  advance  1500/.  to  her  husband*  They  advance  the  money  with- 
out the  consent  of  A.  Aftewards,  A.  by  an  instrument  under  her  hand, 
attested  by  two  witnesses,  testifies  that  the  money  was  advanced  with  her 
consent.  Held,  on  a  bill  filed  by  A.,  that  the  trustees  must  refund  the 
1500/.    Bateman  V.  Davis,  S  Mad.  98. 

9.  Qtutre,  whether  on  a  power  giveu  to  L.  E.  to  revoke  uses,  **  from  time 
to  time  during  his  natural  life,"  such  revocation  and  reappointment  '*  to  be 
signed,  sealed,  and  delivered  in  the  presence  of,  dad  attested  by,  two  or 

more 
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more  credible  witnesses/'  can  be  executed  by  will.    Edwards  ▼•  Sdwai^dsy 
3  Mad.  197* 

40.  Power  of  appointment,  in  such  shares  and  proportions  as  husband  and 
wife  should,  by  any  deed  in  writing,  direct,  not  well  executed  by  appoint- 
ment by  the  will  of  the  husband,  with  a  written  endorsement  thereon  made 
by  the  wife  after  his  death,  expressing  her  approbation.  Bushell  v.  Bushel], 
1  Sch.  &  Lef.  90.  96.  Nor  would  it  have  been  better  if  the  wife  had  ratified 
U  at  the  time  of  the  execution,  it  being  revocable  by  the  husband  during  his 
life.    Ibid.  96. 

11.  Power  of  appointment  not  executed  by  appointing  an  executor. 
18  Ves.  452. 

12.  A  Jeme  ccfoert  having  a  power  to  dispose  of  300/.  by  will,  signed  and 
sealed  by  her,  made  a  testamentary  paper,  not  sealed,  but  on  a  stamp :  this 
is  equivalent  to  sealing,  and  is  a  good  execution  of  the  power.  Sprange  v. 
Barnard,  2  B.  C  C  505. 

IS.  Where  the  testator,  having  a  power  of  disposing,  expresses  a  desire 
as  to  the  disposition  of  property,  and  the  objects  to  which  he  refers  are  cer- 
tain, the  desire  so  expressed  amounts  to  a  command.  Gary  v.  Cary,2Sch. 
&Lef.  189. 

14.  Power  not  executed  by  general  words  in  a  will.  Langham  v.  Nenny, 
3  Ves.  467. 

15.  A  power  of  appointment  not  executed  by  a  general  disposition  by  will; 
Croft  V.  Slee,  4  Ves.  60. 

16.  Power  of  appointment  not  executed  by  will  having  no  reference  to 
the  power  or  the  subject  of  it;  and  the  court  will  not  inquire  into  the  cir- 
cumstances of  the  property.    Nannock  v.  Horton,  7  Ves.  391. 

17-  Power  attempted  to  be  executed  by  invalid  instruments ;  held  not  exe- 
cuted, by  the  general  words  of  a  will  containing  no  reference  to  it.  Mac 
Leroth  v.  Bacon,  5  Ves.  159. 

18.  Power  not  executed  by  a  general  bequest  of  *'  my  estate  and  effects;** 
which  will  pass  only  what  the  testator  has  an  interest  ml  not  what  he  has  an 
authority  over.    8  Ves.  588. 

19*  Power  of  appointment  not  executed  by  general  words  in  a  will,  **  all 
my  personal  estate,"  &c.  and  "all  my  estate  and  interest  therein.*'  Bradley 
v.Westcott,  13  Ves.  445. 

20.  Power  executed  by  will,  but  afterwards  discharged ;  and  a  new  power 
created.  A  subsequent  codicil  will  not,  by  the  mere  effect  of  republishing 
the  vriU,  be  an  execution  of  the  power.    Holmes  v.  Coghill,  7  Ves.  499. 

21  •  Devise  of  real  estate  to  be  sold,  and  the  produce,  with  the  personal, 
to  testator's  wife  for'life,  with  power  to  appoint  a  moiety  by  deed  or  will, 
with  two  or  more  witnesses :  the  estate  was  not  sold ;  the  wife,  having  no 
other  real  estate,  by  wiU,  with  three  witnesses,  gave  specific  legacies,  some 
described  to  have  been  her  husband's,  and  all  the  rest,  residue,  and  re- 
mainder of  her  estate  and  effects,  of  what  nature  or  kind  soever,  and  whether 
real  or  personal,  and  all  her  plate,  china,  linen,  and  other  utensils,  which 
she  should  be  possessed  of,  interested  in,  or  entided  to,  at  her  decease ;  th^ 
power  is  execitted  by  the  residuary  clause.  Evidence  of  conversations  with 
the  person  who  drew  the  will,  to  show  the  testatrix  had  no  other  real  estate, 
r^ected.     Standen  v.  Standen,  2  Ves.  589. 

22.  Testatrix  gave  a  fund,  over  which  she  had  a  power  of  appointment, 
and  some  specific  articles,  to  trustees,  in  trust  for  her  residuary  legatee 
after  named ;  and  gave  the  general  residue  to  A.  By  a  codicil  she  re- 
voked the  bequest  of  the  residue ;  and  gave  it  to  A.  and  B.  A.  was  held 
solely  entitled  to  the  fund  under  the  appointment.  Roach  v.  Haynes,  6  Ves. 
153.;  8  Ves.  • 

23.  Power  executed  by  will ;  but  afterwards  discharged ;  and  a  new  power 
created.  A  stibsequent  codicil  will  not,  by  the  mere  effect  of  repubhshing 
the  will,  be  an  execution  of  the  power.    Holmes  v.  Coghill^  12  Ves.  206. 

24.  Co- 
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24.  Covenant  to  settle  an  esiate  in  strict  settlement ;  subject  to  a  poirer 
to  the  father,  tenant  for  Hfe^  in  case  there  should  be  any  younger  chdd  or 
children,  to  charge  such  sum  or  sums  for  such  younger  child  or  children, 
payable  in  such  proportions,  and  at  such  times  as  he  should  app<Hnt«  The 
power  was  held  well  executed  by  a  will  directing  a  sale>  and  appointing  the 
money*    Long  v.  Lonp^,  5  Ves.  445. 

25«  Power  of  appomting  real  estate  well  executed  by  a  devise  to  trustees 
to  sell,  and  an  appointment  of  tlie  money  produced  by  the  sate.  Kenwortby 
V.  Bate,  6  Ves.  793. 

26.  QjuiBre,  whether,  when  a  power  is  siven  to  be  executed  by  a  wih,  signed 
and  published  in  the  presence  of,  and  attested  by  two  or  more  credibk 
witnesses,  a  will  signea  by  the  testatrix,  and  attested  generally,  thus,  wit- 
ness B.  H.  and  I.  H. ;  is  a  good  execution  of  the  power.  Moodie  v.  Reidy 
1  Mad.  517. 

97'  A  power  given  to  testator's  wife  to  dispose  of  a  rooie^  of  a  leaadiold 
estate,  by  a  will  "  duly  executed  and  attested ;"  and  in  derault  o€  appoint- 
ment, the  same  was  bequeathed  '*  unto  the  executors  or  administraton  of 
her  my  said  wife,  to  and  for  his,  her,  or  their  own  use  and  benefit."  A  will 
neither  signed  nor  sealed,  nor  attested,  held  not  to  be  an  execution  of  the 
power ;  and  no  executor  being  named  in  the  will,  the  administrator  of  the 
testatrix  was  held  entitled  to  tne  moiety  of  the  leasehold  for  his  own  benefit. 
Sanders  v.  Franks,  2  Mad.  147« 

28.  Will,  under  a  power,  not  attested  to  pass  real  estate,  is  a  good  execu- 
tion as  to  the  personality.    Duff  v.  Dalzell,  1  B.  C.  C.  147. 

8.  By  separate  instruments. 
Vide  2  VcB.  851. 

9.  When  an  instrument  operates  as  an  appointment;  when  not. 

1.  A  rent  charge  till  a  debt  paid,  granted  by  a  tenant  for  life,  havings 
power  to  raise  by  sale  or  mortgage  a  certain  sum  for  payment  of  his  debts,  a 

food  execution  of  the  power;  though  referrible  to  his  interest,  as  well  as  to 
is  power.  Parol  evidence  to  show  that  the  deed  was  not  intended  to  be  in 
execution  of  the  power,  inadmissible,  as  going  to  contradict  it.  Blake  v. 
Mamell,  2  B.  &  B.  85. 

2.  M.  M.  gives  to  the  defendant  all  her  freehold  and  copyhold  estates, 
upon  trust,  to  permit  £.  S.  to  receive  the  rents,  &c.  during  her  life;  and 
after  her  death,  to  sell,  and  out  of  the  produce  to  pay  100^.  to  such  person 
as  she  should  by  will  appoint.  E.  S.  by  will,  without  reference  to  the  power, 
gives  100^.,  and  the  whole  of  her  household  furniture  to  the  plaintiff.  It 
was  charged  by  the  bill,  and  not  denied,  that  the  testatrix  had  no  personal 
property  at  the  time  of  her  death,  besides  some  household  furniture  to  a  veiy 
small  amount  in  value ;  but  no  evidence  was  gone  into,  and  an  inquiry  was 
asked  as  to  the  state  of  the  property  at  the  time  of  making  the  will,  with 
the  view  of  ascertaining  that  the  testatrix  must  have  intended  the  gift  of 
the  100/.  as  in  execution  of  her  power.  But  the  inquiry  was  refuse^  and 
the  bill  dismissed.    Jones  v.  Tucucer,  2  Men  583. 

S.  No  inquiry  as  to  the  quantum  of  personal  property,  to  determine  whe* 
ther  a  gift  is  or  is  not  in  execution  of  a  power.  Secus  as  to  an  inquity  whe- 
ther there  be  any  thing  but  copyhold  to  answer  a  devise  of  land ;  the  ques- 
tion there  being,  wheUier  there  was  any  thin^  for  the  will  to  operate  v^on 
at  the  time  when  it  was  made ;  whereas,  a  will  of  personalty  speaks  at  the 
death.    Jones  v.  Tucker,  2  Men  587. 

4.  The  will  (attested  by  three  witnesses)  of  a  person  having  a  pow^*  to 
dispose  o£  a  fund,  consisting  partlv  of  real  estates  and  partly  oip  honaehoki 
furniture,  linen,  and  plate,  containing  a  gift  of  **  all  m^  estates  and  eftcts 
of  whatsoever  denomination,"  and  of  '^  my  household  furniture,  with  linen, 
and  plate,'*  is  not  an  execution  of  the  power.  Parol  evidence  is  not  admis- 
sible to  show  the  inadequacy  of  the  personal  estate  of  the  testatrix  to  satisfy 
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the  purposes  of  the  will ;  but  with  regard  to  real  estate,  parol  evideace 
would  be  adouBsible  for  that  purpose,  if  an  intention  to  pass  realty  appeared 
on  the  will.    Jones  v.  Curry,  Swanst.  66. 

10.  With  reference  to  the  subject  matter. 
Difference  between  land  and  money  subject  to  a  power  of  appointment. 
5  Ves.  749. 

1 1.  With  refisrence  to  the  time  of  execution. 
Vide  1  B.  C.  C.  ^95. 

12.  With  reference  to  the  extent. 

Appointmentto  all  and  every  the  daughter  and  daughters  of  A.,  and  the 
heirs  of  their  body  and  bodies,  and  in  default  of  such  issue,  over.  There 
being  only  two  daughters,  and  one  of  them  dying  under  twenty-one  without 
issue;  held,  that  the  surviving  daughter  was  entitled,  though  there  were  no. 
cross-remainders.  Wright  v.  Lord  Cadogan,  2  £den>  239.;  Amb.  468.  ; 
1  Toml.  P.  C.  486. 

IS.  With  reference  to  a  partial  invalidity. 

Under  a  power  to  appoint  among  all  children,  if  part  is  well  appointed  to 
some,  leaving  a  share  not  illusory,  which  is  afterwards  appointed  so  as  en- 
tirdy  to  exclude  one,  the  last  appointment  only  is  void.    2  Ves.  355. 

14*  Void  for  excess  only. 

i.  Under  a  power  to  devise  among  children,  testatrix  gives  to  A.  (one  of  the 
chUdren)  for  life ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  first  and  other  sons,  &c. ;  remainder  to  B.  (another  son )  in  the 
same  manner.  Qu.  whether  the  excess  being  void,  the  power  is  null,  and 
the  heir  at  law  shall  take,  or  the  sons  shall  talue  successive  estates  for  life,  as 
good  under  the  power ;  or  whether,  to  maintain  the  general  interest,  the  sons 
shall  take  estates  tail.    Griffith  v.  Harrison,  3  B.  C.  C.  410. 

2.  An  appointment  exceeding  the  power,  by  a  limitation  to  objects  not 
within  the  power,  is  void  as  to  the  excess ;  as,  where  the  power  is  to  ap- 

Soint  to  children,  and  the  appointment  is  to  a  child  for  life,  and  after  his 
ecease  to  his  wife  and  children :  but  that  void  limitation  shall  not  defeat  a  li- 
mitation over  to  an  object  of  the  power,  in  case  such  child  dies  withoat 
leaving  a  wife  or  child  surviving.    Crompe  v.  Barrow,  4  Ves.  681. 

3,  Nonconformity  of  the  nature  of  estates,  raised  by  the  execution  of  a 
power  to  those  in  the  instrument  creating  it,  is  not  of  itself  sufficient  to  re- 
duce the  legal  effect  of  the  latter  instrument  by  reference  to  the  former. 

18  Ves.  jun.  416. 

4«  Construction  of  ^  instrument  intended  to  be  an  execution  of  a  power, 
with  reference  to  the  instrument  creating  it,  as  operating  to  create  an  estate 
by  waynf  use,  to  be  put  in  its  proper  place;  in  remainder  for  instance,  Uie 
words  importing  an  immediate  conveyance;  but  the  excess  at  law,  the  legal 
effect  of  words  in  a  deed,  beyoQd  the  occasion  and  purpose,  not  corrected. 
18  Ves.  jun.  419. 

15.  Must  not  be  illusory. 

1.  The  question,  whether  an  appointment  is,  or  is  not,  illusory,  must  be 
determined  upon  the  drcumstaiices  of  each  case,  according' to  a  sound  dis- 
cretion :  the  power,  however  large  the  terms,  being  in  some  degree  coupled 
with  a  trust  s  but  an  equal  distribution  is  not  required :  nor  any  reason  for 
the  inequality,  unless  a  share  is  clearly  unsubstantial.  Butcher  v.  Butcher, 
1  Ves.  &  Beam.  7*9. 

2.  Various  contradictions  upon  the  subject  of  illusory  appointments. 
1  Ves.  &  Beam,  97« 

3.  Equitable  jurisdiction  upon  illusory  appointment:  discretionary  ac- 
cording to  the  circumstances.    Bax  v.  Whitbread,  16  Ves.  15. 
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4.  An  a|>poiiitment  ^rosslr  unequal  cannot  stand,  though  made  tfarou^ 
nuBtakey  without  intentional  injustice.    2  Sch,  k  Let.  155. 

5.  A  power  in  a  marriage  settlement  was  created  to  J.  P.  (the*  husband,) 
to  appoint  the  sealed  estate  among  the  children  in  such  shares  as  be  should 
think  proper,  not  exceeding  estates  taih  He  appointed  to  twp  of  the  chil- 
dren, one  acre  for  their  lives  and  the  life  of  the  sunrivor,  then  to  fidl  into 
the  residue,  which  he  appointed  to  his  second  son  for  life,  ^th  remamden 
over.  This  execution  is  illusory  and  bad.  Pocklington  y.  Bajne,  1  B.  C.  C. 
450. 

6.  Appointment,  giving  very  small  shares  to  sois^  of  the  objects ;  set  aside, 
as  illusory. .   Spencer  v.  Spencer,  5  Ves-  362. 

7.  Under  a  power  to  appoint  among  several  objects,  each  muat  hare  a 
share,  and,  by  the  rule  in  e<]uity,  as  to  illusory  appointmentSi  a  sid»tantial 
share ;  unless  a  good  reason  appears ;  as  another  provision  by  the  person  ex- 
ecuting the  power,  not  from  any  other  quarter.  Under  such  ^  power  an 
appointment  of  a  fund,  nearly  1900^  among  three  children,  theobjects,  L 
to  one,  501.  to  another,  and  the  remainder  to  the  third,  all  having  other  pro- 
visions aliunde^  was  set  aside  as  illusory.    Kemp  v.  Kemp,  5  Yes.  849, 

8.  A.  having  a  power  of  appointment  of  200tf.  amonost  younger  children, 
his  eldest  son  being  an  idiot,  and  the  second  son  having  attained  a  part  of 
the  surplus  profits  of  the  estate  during  the  idiot's  Kfe:  A.a^pomts  l^^OL  to 
the  daughter,  and  20f •  only  to  the  second  son.  This  appomtment  iilusoiy. 
Lysaght  v.  Rose,  2  Sch.  &  Lef.  151. 

9.  Appointment  of  200^.  stock,  though  a  very  unequal  proportion  of  the 
fimd ;  held  not  illusory.    Butcher  v.  Butcher,  9  Ves.  382. 

10.  Appointment  of  100/.  South-sea  annuities  to  one  child,  and  2400^^, 
the  residue  of  the  fund,  to  the  other  ;  those  being  the  only  objects  of  the 
power,  not  illusory.     Bax  v«  Whitbread,  10  Ves.  31. 

11.  Appointment  of  2001.  stock,  though  a  very  unequal  proportion  of  the 
fund;  held  not  illusory.    Butcher  v.  Butcher,  1  Ves.  &  Beam.  79. 

12.  Appointment  of  100/.  out  of  2500/.,  viz.  to  two  children,  one-third 
each  ;  the  remaining  third  to  the  children  of  another  child  (the  power  ex- 
tending to  their  issue) ;  and  2400/.  equally  to  two  children,  the  only  other 
objects,  established;  the  court  refusing  to  go  fieirther  against  anapp<Hntment, 
as  illusory,  than  actual  decision.    Mocatta  v.  Lousada,  12  Ves.  123. 

13.  Appointment  of  5500/.  to  one  child,  1100/.  to  another,  and  5001. 
among  the  others,  seven  in  number,  held  not  illusory :  the  court  refusing  to 
go  faraier  upon  that  subject  than  actual  decision*  Dyke  v.  Sylvester, 
52  Ves.  126. 

16.  Though  at  law,  there  is  no  execution  that  is  illusory* 

A  pow^  to  appoint  amoiiff  several  objects,  well  executed  at  law,  by  giving 
each  a  diare,  however  snudl.    5  Ves.  861. 

17*  And  in  equity,  an  execudon  quasi  illuspiy,  is  good,  under  drcmn- 

stances  of  advancement,  or  otherwise. 

1.  An  illusory  share  may  be  accounted  for  by  circumstances.  Boyle  v. 
Bishop  of  Peterborough,  1  Ves.  299* 

2.  In  equity,  an  appointment  of  a  very  small  shar^  is  not  illMaaqft  if  joa- 
tified  by  circumstances ;  as,  where  that  object  is  otherwise  provided  for. 

4  Ves.  785. 

S.  The  rule  as  to  illusory  appointments  not  to  be  applied  where  a  suffdeat 
reason  appears  upon  the  face  of  the  appointment :  pernaps  not,  between  pa- 
rent and  child,  if  clearly  proved.    5  Yes.  368. 

4.  An  appointment  by  a  father  not  illusory,  where  he  gives  other  prpv^ 
sions  to  the  object  excluded.    Long  v.  Long,  5^Ves.  445. 

S»  Testator  under  a  power  to  ap{>oint  amoi^  children,  appointed  to  the 
husband  of  a  daughter  for  life,  ana  if  she  survived  him,  to  her  for  Kfe;  and 

17  having 


Appendix.]  Execution  of  paners.  S5\ 

having  advanced  her  io  marriage,  recited  that  as  a  reason  for  giving  her  a 
Mnall  share ;  this  is  not  illusory.    Bristow  v.  Warde,  2  Ves.  336. 

6.  Ezecutioa  of  a  power  of  appointment  amonp^  children  and  grand- 
children, by  giving  lOw.  to  one.  and  2400^.,  the  residue  of  the  fund,  to  the 
only  other  object,  established  under  the  circumstances :  the  former  being 
at  the  time  of  appointment  an  uncertificated  bankrupt,  and  other  interests 
being  given  to  tiim  and  his  family  by  the  instruments  creating  and  execut* 
ing  the  power.    Bax  v.  Whitbread,  16  Yes.  15. 

IS.  Must  not  be  firaudulent 
Vide  1  Mer.  644,  645. 

19.  Who  are  appointees. 

Vide  5  Ves.  744. 

< 

20.  Who  an  appointee^  under  the  execution  of  a  leasing  power  of 

renewal. 

1.  By  the  death  of  her  appointee,  therefore,  in  her  life,  a  resulting  trust 
by  lapse  for  the  representative  of  the  author  of  the  power.  Brockman  v. 
Hales,  2  Ves.  &  Beam  45. 

8.  Renewal  of  a  college  lease  by  tenant  for  life,  with  a  power  of  appoint- 
ment, in  her  own  name,  and  at  her  expence,  has  not  the  eflect  of  an  appomt- 
ment  in  her  own  favour.    Ibid. 

,   21.  Effect  of  the  appointee's  releasing  the  fund. 

.  Appointnient  bv  will,  among  children  under  a  power  to  the  fkther.  A 
share,  lapsed  by  the  death  of  one  in  his  life,  goes  among  all,  as  in  default  of 
appointment^  notwithstanding  a  direction,  that  each  receiving  a  share  ahould 
release  tlie  fund.  No  presumption  of  satisfaction  or  purchase  from  another 
provision,  being  expressly  in  satisfaction  of  a  different  interest.  Burges  v, 
Mawbey,  10  Yes.  319. 

/  22.  Revocation  of. 

1.  An  appointment  under  a  power,  by  will,  is  revocable  by  a  subsequent  ap- 
pointment by  deed,  though  no  power  of  revocation  is  reserved  in  the  will. 
Lisle  V.  Lisle,  1  B.  C.  C.  533. 

2.  A  codicil  revoking  a  legacy  of  40,00(tf.  The  legacy  was  but  30,000/. ; 
the  other  10,00tf«  was  an  appointment  under  a  power :  this  is  a  revoc- 
ation of  the  appointment.    Pitt  v.  Jackson,  2  B.  C.  C.  51. 

3.  Charee  well  created  by  settlement,  though  for  a  volunteer,  not  revoked 
by  general  revocation  of  the  uses  under  a  power  for  tlie  mere  purpose  of 
partition  of  joint  estate,  and  resettling  to  the  same  uses  the  separate  part  to 
be  taken  on  partition.    Earl  of  Uxbridge  v.  Bayly,  1  Ves.  500. 

23.  Under  a  power  to  appoint  among  children. 
Vide  1  Ves.  150. 

24.  Of  a  power  to  change  uses. 
Vide  11  Ves.  475. 

25.  By  tifeme  covert  of  her  sole  interest* 

The  question  was,  whether  ajeme  covert^  having  a  poVer  of  appointing  pro- 
perty vested  in  tnistess  by  her  marriage  settlement,  and  to  which  the  baron 
was  a  party,  must  appoint  from  time  to  time,  or  might  assign  her  whole  inte- 
rest. •  Held,  that  she  might  do  the  latter.    Ellis  v.  Atkinson^  Dick.  759. 

.    26.  By  a/eme  covert  in.  the  lifetime  of  her  husbaiid. 

AJkme  CQoert  having  a  power,  under  her  marriage  settlement^  to  create  a 
tcim,  and  to  n»e  money  after  the  death  of  her  husband,  being  in  distress, 
executes  that  power  in  the  lifetime  of  her  husband,  and  assigns  her  interest  fbr  a 
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trifling  consideration.  The  judges,  upon  a  case  seat  to  them,  were  of  opimon, 
it  was  a  good  execution  of  Uie  power ;  and  so  this  court  held  it,,  on  the  judge's 
certificate;  but  gave  the  plaintiff  liberty  to  redeem,  on  payment  of  the  money 
really  and  bondjide  advanced,  with  interest,  by  a  given  ^y,  or  theplaintA 
to /be  foreclosed.    Countess  of  Sutherland  v.  Northmorth,  Dick.  56. 

27.  Notwithstanding  a  covenant  in  restraint 

There  being  a  power  in  the  marriage  settlement  to  husband  and  wife  to 
raise  a  sum  of  money,  and  dispose  of  it  by  joint  appointment,  and  a  power  to 
husband  to  dispose  of  a  second  legacy  by  his  sole  appointment,  upon  an  ap- 
plication of  the  first  sum,  the  husband  covenants  not  to  exercise  his  sole 
power  dorins  the  wife's  life,  or  whilst  the  legacy  is  unpaid,  without  her  con- 
sent ;  she  bemg  dead,  he  disposes  of  the  other  sum,  (the  first  being  umUs- 
charged :)  the  appointment  is  good,  the  intent  of  the  covenant  being  only  for 
the  wife's  benefit  in  case  of  survivorship.  Oxbridge,  Earl  of,  v.  Bailey, 
4B.C.C.  13. 

28.  Priority. 

Arrangemeilt  of  charges  as  -to  priority.  A  power,  when  executed, 
uflces  place  according  to  Che  original  deed  creating  it.  Mosley  v.  Mosley, 
5  Ves.  248. 

VIIL  SDeftctfbr  f)«(tttton. 

1.  Defined. 

Non-execution  of  a.  power  is,  where  nothing  is  done.  Defective  execution 
is  where  there  has  been  an  intention  to  execute,  and  that  intention  suffi- 
ciently declared ;  but  the  act  declaring  the  intention  is  not  an  execution  in 
^e  form  prescribed :  a  contract  to  execute  «uch  power,  is  a  sufficient  declar- 
ation of  intent    1  Sch.  &  Lef.  63. 

2.  The  consequences. 
Vide  2  Ves.  536. 

8.  Whether  aided  at  law. 

Lease,  under  a  power,  bjr  a  person,  having  only  a  particular  estate,  if  not 
conformable  to  the  power,  is  not  good  at  law :  but,  where  the  persons  grant- 
ing the  lease,  have  at  law  the  inheritance,  with  directions  only  how  they  are 
to  execute  leases,  the  legal  estate  passes.     13  Ves.  580. 

4.  Whether  aided  in  equity. 

5.  Favour  df  children. 
Vide2B.C.C.51. 

6.  Whether  void  for  excess  only. 

'  Y.  Where  a  power  is  exceeded  in  the  execution,  in  order  to  reject  the  excess 
and  let  the  appointment  stand ;  the  court  must  see  distinctly  what  the  person 
executing  tne  power  had  in  view,  and  be  satisfied  tliat  if  he  had  rightly  un- 
derstood the  'extent  of  his  power,  he  would  have  executed  it  2  Sch.  & 
Lef.  315. 

2.  Excess  in  the  execution  of  a  power,  if  capable  of  separation,  will  be 
corrected.    Palmer  v.  Wheeler,  2  B.  &  B.  28. 

3.  Where  a  will  gave  more  to  the  objects  of  the  power  than  was  warranted 
by  it;  the  excess  reformed  to  effectuate  the  general  intention,  manifested  in 
the  articles,  creating  the  power.    Dillon  v.  Dillon,  1  Ball  &  Beatty,  77. 

4.  Power  to  husband  and  wife  to  charge  a  term  of  years  in  lands,  with  such 
sum  or  sums  of  money  not  exceeding  sSoL  for  their  two  dau^ters  A.  &  B., 
as  the  husband  and  wue  should  appoint ;  and  in  failure  of  their  joint  i^ipoint- 
ment,  as  the  survivors  should  appoint,  with  interest  from  such  time  as  the 
term  of  years  should  commence  m  possessioni  and  not  before.    The  tenn 
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was  not  to  commence  in  possession,  until  after  the  death  of  the  survivor. 
Husband  and  wife  in  execution  of  the  power,  direct  the  9(XM.  to  be  eoually 
divided  between  the  two  daughters  six  months  after  the  decease  of  the  rather- 
and  mother ;  and  if  either  of  them  died  before  payment,  or  the  money  become 
due,  then  the  share  of  her  so  dying,  to  be  laid  out  for  the  benefit  of  her 
executors.  One  of  the  daughters  died  after  the  appointment  and  before 
the  time  of  payment.  This  is  a  good  appointment  to  the  daughters  them- 
selves, and  tne  appointment  to  executors  is  void ;  but  as  one  of  the  ap- 
pointees died  before  time  of  payment,  her  share  sinks  into  estate.  The  joint 
appointment  having  appointea  the  whole,  the  share  of  the  daughter  who 
died,  is  not  the  subject  of  any  further  appointment*  Brown  v.  Nisbe^t, 
1  Cox,  13. 

Defined. 
VidelS.&L.63. 

X.  mffn^x  (Quitp  tDiII  oiH  a  tieftcttbe  or  itoti^emurtotti: 

1.  Distinction  in  tfab  respect  between  equity  and  law. 

1.  Vide  18  Ves.  895. 

2.  Whether  aided  in  equity.  Vide  infra, 

2.  The  grounds  up(m  which  equity  supplies  defects  in  the  execution  of 

powers. 

1.  Power  partakes  of  the  nature  and  qualities  of  a  trust ;  so,  that  if  not 
executed  by  the  party,  thia  court  will,^  to  a  certain  extent,  execute  it. 
8  Ves.  570. 

2.  Particular  jurisdiction  of  a  court  of  equity  to  supply  defects  in  the  exe-: 
cution  of  »  power.    9  Ves.  394^ 

3.    Pursuant  to  the  intent 

Power  of  q>pointment  among  th^ee  persons,  executed  by  a  transfer  of  one-^ 
third  to  one  under  an  order  on  petition ;  stating,  that  the  person  having  the 
power  was  desirous,  that  the  fund  might  be.  eqiially  divided ;  that  person 
djring  without  an/  farther  execution,  the  court  gave  the  two  remaining 
tmrds  respectively  to  another  of  the  objects,  and  to  the  administratrix  of 
the  third,  who  was  dead,  but  had  survived  the  person- executing  the  power. 
Fortescue  v.  Gregor,  5  Ves.  553. 

4.  Whether  by  accelerating  valid  limitations. 

1.  Preceding  limitations  under  an  appointment  being  void,  subsequent  li- 
mitations though  within  the  power,  cannot  be  accelerated,  and  are  void  also ; 
though  the  objects  of  the  prior  limitations  never  come  in  esse.  Routledge 
V.  Dorril,  2  Ves.  357. 

2.  The  doctrine  of  cypres  does  not  apply  to  personal;  therefore,  where 
under  a  power  to  appoint  personal  to  children  or  issue,  an  appointment 
is  made  to  a  son  for  life,  then  among  all  his  children ;  if  none,  to  him, 
h'ls  executors,  &c. ;  the  limitation  to  his  children  being  void,  because  notre- 
strained  within  the  legal  bounds,  cannot  be  made  good  c;y  pres.    Ibid. 

5.  Whether  in  favour  of 'children. 

1.  A  defective  execution  of  a  power  decreed.  ^  Wilkie  v.  Holme,  Dick. 
165. 

2*  As  to  the  reason  of  supplying  a  defective  execution  of  a  power,  or  the 
want  of  a  surrender  of  copynold  estate,  for  a  child,  qutere,    15  Ves.  5U. 

3.  Where  real  estate  is  under  a  power  of  appomtment,  limited  in  striqt 
settlement,  if  the  children  cannot  take  as  purchasers,  the  intention  shall  be 
executed  cy  presy  by  construing  it  an  estate  tail.    2  Ves.  364f. 

4fK  Power  was  given-  to  husband  and  wife,  by  deed,  and  to  the  survivor, 

3  13  bv 


SM  POWER.  [CiukiicsBr 

by  wiUy  duly  executed,  to  charge  aetUed  ends  for  payment  of  debts,  or  for 
younger  children.  The  wife  surviving^  chained  the  estate,  bv  will  execnled  in 
the  presence  of  two  witnesses  only.  Lord  Hardwicke  held,  that  though  the 
will  was  not  duly  executed  within  tl»e  meanins  of  the  power,  the  court 
ought  to  aid  the  defective  execution  in  favour  of  the  crediten  and  younger 
children.    Wilkie  v.  Holmes,  1  Sch.  Sc  Lef.  6a 

5.  Defective  execution  of  a  power,  refused  to  besupplied  iofiivoar  of  a  na- 
tural son,  against  persons  claiming  under  a  subsequent  valid  execution  of  it* 
Bramhall  v.  Hall,  S  £den,  220. ;  Amb.  467* 

6.  Whether  in  &vour  of  a  husband. 
Vide  1  Mad.  516. 

7.  Whether  in  &vour  of  creditors 
Vide  Dick.  165. ;  12  Ves.  21S. ;  1  Sch.  &  Lef.  60. 

^.  Whether  in  favour  of  purchasers  for  yalue* 
Vide  1  Sdi.  &  Lef.  52. 64. 72. 

9.  'Whether  to  fulfil  a  testator's  intuition* 
Vide  1  Sch.  &  Lef.  189. 

10.  Whether  against  a  remainder-man. 

Equity  will  not  direct  a  lease  void  under  a  power ;  as  it  would  not  bind 
the  inheritance,  and  might  embarrass  the  rema)nder-nian.  1  Ball  Sk  Beatty, 
251. 

11.  WhecbfT,  where  to  aid  it,  would  support  a  firaud. 

1.  Tenant  for  life  with  leasing  power,  enters  into  a  parol  agreemeBt  to 
make  a  lease  pursuant  to  his  power,  which  is  part  performed :  whether  this 
shall  bind  the  remainder-man,  qtutret    1  Sch.  A  Lef.  72. 

2.  Tenant  under  a  power  to  make  leases  without  fine,  and  at  the  best  im- 
proved yearly  rent  that  can  be  had,  covenants  to  \bj  out  200^.  in  impro?e- 
roents.  This  is  not  necessarily  a  fraud  on  the  remamder-man,  pcovided  the 
rent  be  the  best  that  can  be  got:  but  if  it  be  colourahle  at  the  be- 
ginning, or  be  afterwards  used  fraudulently,  a  court  of  eouity  wOl  take 
care  t£it  it  shall  not  prejudice.    Shannon  v.  Bradstreet,  1  Sen.  &  Lef.  72. 

12.  Whether  it  will  supply  the  want  of  execution. 

1.  Though  the  rule  is  settled,  perhaps  with  some  violation  of  prindplei 
but  with  no  practical  inconvenience,  that  equity  will  aid  a  defective  exe- 
cution of  a  power;  the  want  of  execution  cannot  be  luppUed.  Holmes  v. 
Coghill,  7  Ves.  499. 

2.  Though  equity  will  in  certain  cases  aid  a  defective  execution  of  a 
power,  the  want  of  execution  cannot  be  supplied  even  for  crediton> 
Holmes  v.  Coghill,  12  Ves.  206. 

3.  Power  considered  as  distinguished  from  trust.  This  court  cannot 
execute  a  mere  power ;  but  will  execute  a  trust,  wMch  fails  by  the  death 
of  the  trustee,  or  accident.    8  Ves.  570. 

XL  CKjrtinguitfBtnettt  antilit0cj^ar8rQfpQtort^ 

1.  By  complete  executi<m. 
Vide  1B.C.C.533. 

2.  By  partial  execution. 

"Where  there  was  a  joint  power  to  husband  and  wife  of  appointing  a  son 
of  money  among  children,  with  power  in  default  thereof  for  the  surYivor 
to  appoint;  a  partial  execution  by,  both  of  the  original  power,  was  held  to 
prevent  the  executiou  of  the  secondary  power  by  the  wife,  who  surnved. 
Simpson  v.  Paul,  2  Eden,  34. 

3.  Bj 


Appendix.]  PRINCIPAL  AND  AGENT.  855 

S.  By  mergevL 

A  person  having  a  power  by  marriaffe  articles,  to  charg^e  an  estate  of  which 
he  was  tenant  for  lifcy  with  intermediate  remainder,  with  a  contingent  fee 
to  himself;  executes  the  power  by  will;  the  contingent  fee  afterwards 
comes  to  him :  though  by  the  accession  of  the  fee,  the  power  is  gone ;  yet 
the  provision  made  by  the  will,  shall  be  served  out  of  his  estate  iiv  Ke. 
Cross  V.  Hudson,  3  B.  C.  C.  30. 

4.  By  satisfaction. 
yide2Ves.696. 

5.  By  the  death  of  an  appointor. 

A  power  of  sale  gi\en  to  three  trustees,  held  hot  to  be  wdl  executed  hf 
two  surviving  trustees.    Townshen4  v*  Wilson,  3  Mad.  261.. 

6.  By  the  death  of  an  appointee.  ^ 

Power  to  divide  a  fund  among  all  and  every  the  children,  to  be  vested  at 
twenty-one ;  and  in  default  of  or  part  execution,  the  whole  or  the  part 
unappointed,  to  go  to  all ;  there  were  two  children,  a  son  and  daughter ; 
a  partial  provision  is  made  for  the  son,  who  died,  (having  attained  twenty- 
one,)  unmarried  and  without  issue.  A  subsecjuent  appomlment  of  the  whole 
residue  to  the  daughter,  is  a  good  execution  of  the  power.  Boyle  v» 
Bishop  of  Peterborough,  3  B.  C.  C.  243. 


PRINCIPAL  AND  AGENT. 

I.  S>t  an  agettt'i^  tetp  in  tie  aMninuitratimt  or  iri^f  ofAtian  of 
'  w9  V^ntipiii  0  ifwpKKtp  or  tttjntp* 

1.  Bill  for  a  general  account  lies  wunst  a  solicitor  and  agent> 

taking  a  security  without  a  settkment  <^  accounts. 

2.  A  case  in  which  an  agent  employed  to  sell  estates,  took  them 

for  himseir  under  odour  of  a  fictitious  purchase,  and  sold 
part. 

3.  Under  a  general  power  to  sell,  assign,  and  tnmsfer,  An  agent 

cannot  pledge  for  kis  own  debt. 

4.  The  consequence  of  an  agent's  confounding  the  principal'a 

property  with  his  own. 

IT.  mgen  an  agent  jsgall  account  for  tj^e  {n:ofit0  of  a  trami« 

action* 

1.  A  fiurtor  bujring  goods  which  he  ought  to  furnish  as  &etor» 

taking  the  profits,  and  dealing  wim  his  constituent  as  a 
merchant 

2.  An  agent  ^th  no  emolument  beyond  his  salary,  making  a 

clandestine  sale  to  his  principal  on  his  own  account. 

III.  mfym  an  agent  jsgaK  account  nottDttgsrtan&ing  laiRte  of 
time. 

i.  The  course  with  agents  is,  to  render  accounts  periodically. 

2.  Steward  bound  to  account  periodically,  though  not  called  on. 

3.  Account  given  against  a  confidential  agent,  m  possession  of 

estates  since  1780. 
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IV.  £)f  npmini  an  aceoimr  untitle  bettomi  a  pnttctiial  aim 

fiit  agmt» 

Account  opened,  and  a  general  account  decreed  agaiost  an 
agent,  who  was  also  tenant  to  his  principal,  in  respect  of 
Jfraud. 

V.  iSDf  fal0ifipmg  an  account  srttlrb  bettucen  a  {innctpal  and 

Ua  agrnt. 

Where  it  was  settled  from  loose  papers,  the  agent  having  kept 
no  r^ular  books. 

VL  £>f  fal0tf|itng  a  tritfcj^ge  gtben  ftp  a  pvintifBl  n  gi0 
agnttf 

On  suspicious  circumstances  in  the  answer,  a  general  account 
was  decreed  against  a  steward,  notwidistanding  a  receipt 
in  iulL 

VII.  mhtn  an  agent  0baII  be  mtttlrb  to  tmtmiagim* 

Country  bankers  on  discounting  bills,  though  sent  to  them  by 
'  a  London  resident. 

VIII.  mffm  an  agent  iigall  not  be  reimbursieb  di0  npmtts^ 

1.  Where  he  neglected  to  keep  regular  accounts,  and  to  pre- 

serve  the  vouchers  against  himself  though  he  preserved 
those  m  his  lavour. 

2.  Where,  from  the  agent's  conduct  in  undertaking  the  business 

without  authority,  they  could  not  be  ascertained. 

IX.  mffttt  an  agent  tigall  be  nmemmfiteb^ 

Where  he  indorses,  in  order  to  discount  the  principal's  bill. 

X.  Zn  agent  10  0elbam  permttteb  to  purtgasie  gun  prtncipar? 

nropercp* 

1.  A  case  in  which  he  was  permitted. 

2.  Cases  in  which  he  was  refused. 

XI.  aasgen  tge  act  of  tge  agent  sBall  enure  for  t&e  {nlncipaL 

Payment  by  the  agent,  is  payment  by  the  principal. 

XII.  Wgen  notice  to  tge  agent  ggall  be  notice  to  tfjt  principal* 

1.  The  agent  must  be  one  empowered  to  treat,  not  barely  to 

carry  proposals. 

2.  The  notice  must  be  in  the  same  transaction. 

3.  A  miscellaneous  case. 

XIII.  mfm  tge  act  of  tBe  agent  0|^an  Irinli  tBe  prtnct^al^ 

1.  General  rule. 

2.  Distinction  between  the  powers  of  a  general  and  a  special 

agent. 
S.  Payment  to  the  agent  is  payment  to  the  prindpaL 

4.  The  act  of  concealing  or  suppressing  deeds. 

5.  A. colonel  allowed  by  government  to  appoint  his  own  agent, 

is  answerable  for  him. 

6.  Con- 
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'6,  Contracts  by  a  broker  are  binding  on  both  parties* 
7-  Vendor  bound  by  the  signature  of  the  agent's  clerk,  upon 
evidence  of  assent. 

XIV.  waXim  tge  act  of  t&e  agent  is&all  not  Unti  ^  pnmt|ial^ 

1.  Distinction  between  the  powers  of  a  general  and  a  special 

agent. 

2.  In  general,  clerks  of  agents  have  not  authority  to  bind  the 

principal. 
S.  The  act  of  an  agent,  authorised  to  make  agreements  for 
leases  for  lives  or  years,  making  an  agreement  not  men- 
tioning any  term. 

4.  Purchaser,  under  a  particular  giving  a  &lse  description,  not 

bound  by  any  act  of  his  agent. 

5.  In  the  case  of  accounts  setued  between  two  agents,  without 

vouchers,  upon  confidence. 

XV.  ongen  tfie  acts  or  tietlaration^  of  tfie  agent  $%a\l  be  tbU 

Itence  agatnsit  tge  princtjiaL 

1.  Declarations,  in  regard  to  an  agreement 

2.  Letters,  in  relation  to  an  agreement. 

S.  Whether  a  receipt  by  an  agent  for  goods  directed  to  be 
'    delivered  to  him,  b  evidence  against  the  principal. 

XVI.  WSfynt  an  agent  map  tieyute  fins  antgotttp^ 

An  authority  to  A.  to  draw  bills  in  the  name  of  B.,  may  be  ex- 
ercisea  by  the  clerks  of  A. 

XVII.  jgDf  t&e  rebotatjon  of  an  agent'd  autBorftp« 

By  the  owner  of  the  estate  under  management,  coming  of  age. 

XVIII.  j©f  tfie  rtgfitu  of  tfiirti  peruong* 

1.  Agent  not  responsible,  if  he  names  his  principal  as  the  re- 

sponsible party. 

2.  Where  a  person  is  acting  ex  mandator  those  dealing  with 

him  must  look  to  his  authority. 

XIX.  3|n  relation  to  3[rt0&  0tatutesi« 

1.  Stat  29  Geo.  2.  c.  16. 

2.  Stat  SS  Geo.  2.  c  14. 


I.  £)f  an  agent^0  tiutp  in  t&e  atRninisstratJon  or  tit0po0ition  of 

fjx$  prtmipars  propertp  or  cretiit0« 

1.  Bill  for  a  general  account  lies  against  a  solicitor  and  agent,  taking  a 

security  without  a  setdement  of  accounts. 

Bill  for  a  general  account  lies  against  a  solicitor  and  agent^  taking  a  secu- 
rity without  a  setdement  of  accounts.    7  Ves.  584. 

2.  A  case  in  which  an  agent  employed  to  sell  estates,  took  them  for 

himself  under  colour  of  a  fictitious  purchase,  and  sold  part 

A^ent  employed  to  sell  estates,  took  them  for  himself  under  colour  of  a 
fictitious  purchase,  and  sold  part ;  after  his  death  an  inquiry  was  directed  to 
ascertain  the  real  value,  according  to  wUch  bis  estate  was  to  be  charged; 

the 
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the  principal  having  art  oi>tion  to  take  what  remained  onaoid,  and  the  agent 
having  fraudulently  prevailed  on  his  principal  to  execute  a  leate  vnder  the 
real  value»  the  agent's  estate  was  charged  with  the  loss  arising  from  that. 
Lord  Hardwick  v.  Vernon,  4  Ves.  411* 

5.  Under  a  general  power  to  sell^  assign,  and  transfer,  an  agent  cannot 

pledge  for  his  own  debt 

Under  a  general  power  to  sell,  assigii,  and  transfer,  an  agent  cannot  pledge 
for  his  own  debt.    De  Bonchout  v.  UoUsmid,  7  Ves.  211. 

4«  The  consequence  of  an  agent's  confounding  the  principal's  property 

with  his  own. 


Agent  or  bailiff,  confounding  his  nrincipal's  property  with  his  own, 
charsed  with  the  whole,  except  what  he  can  prove  to  be  his  own ;  and  in 
this  instance,  the  case  of  a  breach  of  the  terms,  upon  which  the  court  dis- 
solved an  injunction,  the  inquiry  was  directed  with  costs.  Hie  court  refused 
in  such  a  case  of  prospective  direction  to  admit  books,  not  legal  evidence ; 
usual  in  a  fair  case;  as,  whereforwant  of  notice  of  an  adveive  claim,  a  strict 
account  cannot  be  given ;  merely  giving  liberty  to  apply  upon  any  questioa 
of  evidence.    Lupton  v.  White,  15  Ves.  4S2. 

IL  mfftn  an  agem  ttM  atcoum  for  tfst  profittf  of  a  trattf^ 

actiom 

1.  A  factor  buying  goods  which  he  ought  to  fumish  as  &cior,  taking 

the  profits^  and  dealing  vrith  his  coastitiient  as  a  merdiant. 

Factor  buying  goods  which  he  ought  to  furnish  as  factor,  taking  the  prsfitt, 
and  dealing  with  his  constituent  as  a  merchant  instead  of  taking  lactorue 
duty,  or  a  stipulated  salary,  must  account:  so  most  a  manufacturer,  woo 
obtained  by  collusion  an  unfair  price.    1  Ves^.  28d. 

2.  An  agent,  with  no  emolnment  beyond  his  salary,  making  a  clandestine 

sale  to  his  principal  on  his  own  accouBl« 

An  agent,  who  was  to  have  no  emolument  beyond  his  salary,  decreed  to 
account  for  profit  made  by  a  clandestine  sale  to  his  principal  on  his  own  ac- 
count.   Massey  v.  Davies,  2  Ves.  SI 7* 

III.  mfjgn  an  agmr  tgall  accoimt  mttoitfittatiams  lapitt  of 

1.  The  course  with  agents  are^  to  render  accounts  periodically. 
Accounts  by  agents  are  rendered  regularly.    I  Ball  &  Beatty,  38S. 

2.  Steward  bound  to  account  periodically,  though  not  called  on. 
Steward  bound  to  account  periodically,  though  not  called  on.   13  Ves.  53. 

8.  Account  given  against  a  confidential  agent,  in  possession  of  estates 

since  1780. 

Account  against  a  confidential  agent,  in  possession  of  estates  since  178Qr 
without  giving  any  account  to  his  principal  residing  in  Ireland;  and  an  ip- 
qaity  into  the  circomstances  of  a  lease  granted  under  his  direetion,  and  in 
which  be  took  an  interest.    Lady  Ormond  v.  Hutcfainson,  ii  Yes.  47. 

IV.  ss)£  opmttig  an  account  (ttctleU  brttocm  a  pttociiMiI  atd^ 

tUf  agrnn 

Aceoont  opened,  and  a  general  account  decreed  against  aa  a^mt^  iriio 
was  also  tenant  to  his  principal^  in  respect  of  firaud. 

1.  Accounts  opened,  and  a  general  account  decreed  s^teinst  an  agent, 
wbo^wtialiatesmttohispiinei^  iniesj^eeftof  fsawL    Thachaiaolerof 

the 


Appendix.]  When  an  ageni  shaU  not  be  reimbursed  his  expences.      859 

the  defendant,  as  agent,  accompanying  him  in  his  situation  as  tenant,  de- 
prives him  of  the  benefit  of  an  objection,  that  might  be  competent  to  another 
person ;  as  the  neglect  of  the  plaintiff  in  not  bringing  forward  the  demand  at 
an  earlier  period.  Beaumont  v*  Boukbee,  5  Ves«  485*  Affirmed  on  re- 
hearing. 

2.  Accounts  opened,  and  a  general  account  decreed,  i^nst  an  agent, 
who  was  also  tenant  to  his  principal,  in  respect  of  fraud.  The  character  of 
agent  accompanying  him  in  his  situation  as  tenant,  deprives  him  of  the  be- 
nefit of  an  oojection,  that  might  be  competent  to  another  oerson ;  as  the 
laches  of  the  plainUff  in  not  bringing  forward  the  demana  at  an  earlier 
period.  The  decree  affirmed  on  a  re4iearbg*  Beaumont  v.  Boultbee^ 
7  Ves.  599. 

V.  ja>f  f altfifping  an  accottm  maa$  bntmtt  a  ptintifal  aitft 

Where  it  was  settled  firom  loose  pi^rs,  the  agent  havii^  kept  no 

regular  boK>ks. 

Account  between  principal  and  agent  settled  from  loose  lepers,  the  agent 
having  kept  no  regular  booKs.  After  his  death  liberty  was  given  to  surcharge 
and  Adsify,  upon  allegation  of  errors  since  discovered.  Lord  Hardwicke  v» 
Vernon,  4  Ves,  411. 

VL  M  f al0t{ping  a  Unst&atse  gitett  fap  a  fxintipal  to  ti»  agetir^ 

.On  suspicious  circumstances  in  the  answer,  a  general  account  was  de- 
creed against  a  steward,  notwithstanding  a  receipt  in  foil. 

On  suspicious  circumstances  in  the  answer,  a  general  account  was  decreed 
against  a  steward,  notwithstanding  a  receipt  in  full ;  which  was  allowed  only 
as  proof  of  the  particular  payment,  not  of^  a  general  release  or  discharge  on 
an  account  stated ;  though  under  circumstances  it  might  have  that  effect ;  as 
upon  proof,  that  the  principal  never  would  give  any  vouchers,  and  aa  ao» 
count  Kept  by  the  steward.    Middleditch  v.  Siarhma,  5  Ves.  87* 

.    VII.  mfim  an  agnit  0BaII  be  mtitleti  m  (omtnisititon» 

Country  bankers  on  discountihg  bills,  though  sent  to  them  by  a  Lon- 
don resident. 

Country  bankers  entitled  to  a  commission  on  the  discount  of  bUb,  although 
sent  to  them  from  London  by  a  person  resident  there.  Ex  parte  Jones, 
1  Rose,  29. ;  17  Ves.  S82. 

VIII.  mffm  m  agern  0gal(  not  be  ttimbnt^eb  hiH  tfpmm^ 

1.  Where  he  neglected  to  keep  regular  accounts,  and  to  preserve  the 
Touchers  against  himself  though  he  preserved  ^ose  in  his  &vour. 

A  confidential  agent,  in  that  character  bound  to  keep  reffular  accounts; 
having  neglected  to  do  so,  and  to  preserve  vouchers  against liimself,  though 
he  had  preserved  those  in  his  own  favour,  was  on  the  ground  of  ffross  neglect 
of  duty  not  allowed  a  charge  in  respect  of  bills  of  costs  for  busmess  done  as 
a  solkttor.    White  v.  Lady  Lincoln,  S  Ves.  S6S. 

'  2.  Where^  from  the  agent^s  conduct  in  undertaking  the  business  with- 
out authority,  they  could  not  be  ascertained. 

See  5  Ves.  485. ;  Ibid.  7.  599>  Chiims  by  the  agent  for  expences  on  ac- 
count of  the  principal,  which  from  the  conduct  of  the  agent,  undertaking 
Uie  business  without  authority  or  agreement,  could  not  be  ascertained, 
disallowed.  Interest  not  carried  fart£er  than  Uie  time  the  bill  was  filed,  on 
the  ground  of  acquiescence.    B«aumont  v.  Boultbee,  11  Ves.  358. 

IX.  W^e 
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IX.  mffitt  an  agmt  08aII  br  tittirmntfirti. 

Where  he  indorses,  in  order  to  discount  the  princ^Fs  bOL 

A.  employs  B.  to  get  bills  which  he  had  not  indorsed,  discounted  for  him; 
B.»  in  order  to  effect  the  discounting,  indorses  them.  Held,  that  A-'s  estate 
must  relieve  B.  from  the  liability  incurred  by  the  indorsements.  Ex  partt 
Robinson;  in  re  Nunn»  Buck.  IIS. 

X.  an  agem  i0  steltem  {Knnimti  to  puttfiafSt  gt0  {irtiutpar> 

{ito{mrtp« 

1.  A  case  in  which  he  was  permitted. 

Purchase  of  a  share  in  the  colliery  in  trust  for  the  agent  and  manager, 
confirmed  under  particular  circumstances,  but  wi^  reluctance.  Wrenv* 
Kirton,  8  Ves.  503. 

2.  Cases  in  which  he  was  refused. 

1.  A  valuable  picture,  deposited  by  an  executor  with  a  dealer  in  pictures, 
and  claimed  to  be  retained  by  him  as  purchased  at  a  very  low  price :  issue 
directed  to  ascertain,  whether  there  was  a  sale,  or  the  possession  was  as 
agent,  and  trustee  for  sale ;  who  therefore  could  not  purchase  without  full 
communication.  An  objection  that  the  transaction  not  being  in  the  usual 
course  of  administering  assets,  could  not  protect  a  purchaser  n-om  the  exe- 
cutor, was  therefore  not  determined.    Lowther  v.  Lord  Lowther,  13  Ves.  95. 

2.  An  agent,  employed  by  a  young  man,  to  sell  a  reversionaiy  I^acy,  shall 
not  be  permitted  to  be  purchaser  thereof  himself,  at  an  undenruue.  And 
nothing  shall  amount  to  a  confirmation  of  such  a  transaction,  until  the  vendor 
be  fully  apprised  that  he  might  be  relieved  against  the  original  transaction, 
if  he  chose  to  impeach  it.    Crowe  v.  Ballard,  -2  Cox,  25S. 

3.  Valuable  leases,  and  agreements  for  leases,  obtained  by  an  agent  from 
his  principal ;  the  princi]^  reposing  confidence  in  his  agent,  and  the  agen 

'  availing  himself  of  the  inexperience,  negligence,  and  extravagance  of  the 
principal ;  set  aside,  or  held  as  securities  onfy  for  money  advanced.  Watt  ▼. 
Grove ;  Grove  v.  Watt,  2  Sch.  &  Lef*  492. 

XL  mfftn  tBe  att  of  tfie  agem  0|^a(I  titun  for  tfie  prinnpal. 

Pajrment  by  the  agent,  is  payment  by  the  principal*. 
Payment  by  the  agent,  is  payment  by  the  prindpal.    9  Yes.  221. 

XIL  mfstn  notice  to  tfft  agent  0%aU  be  notice  to  tge  principal. 

I.  The  agent  must  be  one  empowered  to  treat,  not  barely  to  cany 

proposals. 

Notice  to  an  agent,  in  order  to  afiect  the  principal,  must  be  to  an  agent 
empowered  to  treat ;  not  barely  to  carry  proposals  from  one  party  to  anoUier. 
Shelbume  v.  Inchiquin,  1  B.  C.  C.  338. 

2.  The  noUce  must  be  in  the  same  transaction. 

Notice  to  an  affent,  in  order  to  bind  his  principal^  must  be  in  the  same 
transaction ;  and  this,  though  .the  agent  acted  as  attorney  for  the  vendor  and 
vendee.    Mountford  v.  Scott,  3  Mad.  34k 

3.  A  miscellaneous  case* 

Notice  to  agent  held  to  afiect  principals.    Sheldon  v.  Cox,  2  Eden,  28^ 

XIIL  mim  tBe  act  of  tge  agent  ogall  binn  tfit  {n^inctpaU 

1.  Oeneral  rule. 

'  Whatever  the  duty  of  an  agent  requires  him  to  do  in  the  business  c£  hk 

empleyeiii 
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emploversy  must  be  presumed  so  to  be  done,  with  their  knowledge  and 
direction.    Ex  parte  Machel,  1  Rose,  447. 

2.  Distinction  between  the  powers  of  a  general  and  a  special  agent. 

Distinction  between  a  general  and  special  agent  as  to  their  powers  to 
bind  the  principal.     1  Ves.  Sc  Beam.  209. 

3.  Pa3rment  to  the  agent,  is  payment  to  the  principal. 
Payment  to  an  agent,  is  payment  to  the  principal:    Thomson  y.  Thomson, 
7  yes.  470. 

4.  The  act  of  concealing  or  suppressing  deeds. 

A  principal  is  answerable  for  the  act  of  his  agent  in  concealing  or  sup- 
pressing ot  deeds,  though  not  done  with  the  knowledge  of  the  principal, 
fiowles  y.  Stewart,  1  Sch.  &  Lef.  209.  222. 

5.  A  colonel  allowed  by  government  to  appoint  his  own  agent,  is 

answerable  for  him. 

Goyemment  allowing  the  colonel  of  a  regiment  to  appoint  his  own  agent, 
the  colonel  is  answerable  for  such  agent,  not  by  virtue  or  any  security  which 
he  gives  to  government,  but  by  operation  of  law.  Antrobus  v.  Davidson, 
S  Mer.  578. 

6.  Contracts  by  a  broker  are  binding  on  both  parties. 
Contracts  by  a  broker  bmding  on  both  parties.    13  Ves.  473. 

7.  Vendor  bound  by  the  signature  of  the  agenf  s  derk,  upon  evidence 

of  assent. 

Vendor  bound  by  the  signature  of  the  agent* s  clerk,  thus :  **  Witness 
Evan  Phillips  for  Mr.  Smith,  a^ent  for  the  seller,"  upon  evidence  of  assent; 
but  clerks  of  agents  in  general  have  no  authority  to  bind  the  principal.  Coles 
V.  Trecothick,  9  Ves.  234. 

XIV.  m%m  tge  act  of  tge  agmt  ssj^all  tm  btnH  tfjt  pritictiia^ 

1.  Distinction  between  the  powers  of  a  genei*al  and  a  special  agent. 

Vide  1  V.  &  B.  209. 

'2.    In  general,  clerks  of  agents  have  not  authority  to    bind  the 

prindpaL 
Vide  9  Ves.  234. 

3.  The  act  of  an  agent,  authorised  to  make  agreements  for  leases  for 

lives  or  years,  making  an  agreement  not  mentioning  any  term. 

Agent  authorised  to  make  agreements  for  leases  for  livei  or  years,  makes 
an  agreement  in  which  the  term  of  the  proposed  lease  is  not  mentioned. 
This  is  an^reement  not  pursuant  to  his  authority,  and  not  binding  on  his 
principal.    1  Sch.  &  Le£  33. 

4.  Purchaser,  under  a  particular  giving  a  fidse  description,  not  bound 

by  any  act  of  his  agent. 

Purchaser,  under  a  particular  giving  a  fidse  description,  not  bound  at  law 
or  in  equity,  nor  by  any  act  of  his  agent,  without  a  fresh  authori^  or  sub- 
sequent approbation:  a  different  agreement  requiring  a  fresh  authority* 
18  Ves.  jun.  .509. 

5.  In  the  case  of  accounts  settled  between  twoagoits,  without  vouchersy 

upon  conBdenoe. 

Accounts  settled  between  two  agents,  without  vouchers,  upon  confidence, 
not  to  be  considered  settled  against  their  principal,  without  liberty  to  sur- 
charge and  falsify.    7  Ves.  617« 

XV.  181^ 
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XV.  m^n  tfft  Mt9  or  tieclararioti0  of  tgr  agent '0^^^  be  tbu 

Heme  agaituft  tge  prituiipaL 

1.  Declarations,  in  regard  to  an  agreement 

Though  an  agent  raay,  within  the  scope  of  his  authority,  bind  hit  prin- 
cipal by  his  agreement,  and  in  many  cases  by  his  acts ;  evidence  of  his  de- 
clarations is  confined  to  what  is,  either  by  the  statement  itself*  or  as  tending 
to  determine  the  quality  of  cotemporary  acts,  the  foundation  of^  or  induce- 
ment to,  the  agreement.  In  this  instance,  the  agency  was  not  made  out. 
Fairlie  v.  Hastings,  10  Ves.  123. 

2.  Letters,  in  relation  to  an  agreement 

Letter  by  an  agent,  is  not  evidence  against  the  principal  of  a  pre-existing 
agreement;  though  it  may  of  an  agreement  contained  in  that  letter. 
10  Ves.  128. 

S.  Whether  a  receipt  by  an  accent  for  firoods  directed  to  be  delivered 

to  hiX  is  evid«^  again^e  principal. 

Whether  a  receipt,  ^iven  by  an  aj^t  for  goods  directed  to  be  delivered 
to  him,  is  evidence  against  the  principal,  quare,    10  Ves*  128. 

XVL  mim  an  agetie  maii  tepute  ii»  «ie|ovtQi» 

An  authority  to  A.  to  draw  bills  in  the  name  of  B.,  may  be  exercised 

by  tlie  delict  of  A. 

An  authoritv  eiven  to  A.  to  draw  bills  in  the  name  6f  B.,  may  be  exer- 
cised by  the  clerks  of  A..    Ex  parte  Sutton,  2  Cox,  84* 

X  VIL  s>i  t&e  redoearion  of  an  agent'jt  amj^rttp^ 

By  the  owner  of  the  estate  under  management,  coming  of  i^;e. 

Plaintiff  being  entitled  upon  coming  of  age,  to  the  produce  of  a  West 
India  estate,  biUs  of  lading  of  consignments  previously  made,  were  decreed 
to  be  delivered  up  to  him.    4  Ves.  609. 

XVIIL  £)f  tj^  rtgfitsi  of  tU^h  {terdontf. 

1.  Agent  not  responsible,  if  he  names  his  principal,  as  the  reqKsnsible 

party. 

Agent  not  responsible,  if  he  names  his  principal,  as  the  perKin  to  be 
responsible.   12  Yes.  852« 

2.  Where  a  person  is  acting  ex  mandator  those  dealing  with  hkn  nnist 

look  to  his  autborily. 

By  the  civil  Uiw,  as  well  as  by  the  law  of  England,  if  a  person  is  actmg  ex 
manaaiOf  those  dealing  with  him  must  look  to  his  authority.    5  Yes.  215. 

XIX.  In  tielatton  to  IrtuB  Dttatu^^ 

1.  Stat  29  0eo.2«  e.  1«. 

Bill,  by  banker,  for  an  account  of  shares  held  In  tru^  for  him  in  amer- 
cantile  establishment,  dismissed ;  the  trust  being  in  contravention  of  tbe 
atat.  29  Geo.  2.  c  16.,  winch  prohibits  bankers  from  being  traders;  Odey 
V.  Browne,  )  QaU&B«atty,.d60« 

2.  Stat.  38  Geo.  ^.  c.  14. 

The  banker's  act,  33  Geo.  2.  c.  14.  s.  4.,  is  not  applicable  to  cases  of 
mutual  dealings  between  a  banker  and  hh  customer.    1  Ba]].&  Beatty,  f4l9. 

PRINCIPAL 
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PRINCIPAL  AND  SURETY. 

1.  The  surety  cannot  be  called  upon  before  the  creditor  is  dam- 

nified. 

2.  He  piay  be  sued  in  the  first  instance. 

3.  The  creditor  cannot  compel  payment  by  distress  or  unfair 

mean3. 

11.  £Df  tfft  trttnt  to  tD^tcg  tge  fiump  ttg^n  f»  (0argeabIe» 

1.  Whether  his  liability  shall  be  lessened  by  securities  previ* 

ously  deposited  with  the  creditor. 

2.  Whether  beyond  the  penalty  of  an  annui^  bond. 

IIL  l^otD  far  tfir  tttimp  map  be  cowitirreli  ad  t&r  tiriiuipal 
Qronit* 

He  may  be  sued  in  the  first  instance. 

IV.  oni&at  att0y  bp  t&r  ci^rbttor,  dj^all  tn^tiavqt  tfie  0ump« 

1.  Forbearance  of  the  principal. 

2.  And  forbearance  of  the  principal,  the  ffrantee  of  an  annuity, 

exonerates  tlie  surely  m>m  past  as  wdl  as  fiiture  arrears. 

3.  Stay  of  execution,  in  a  suit  against  the  principal,  instituted  by 

du*ection  of  the  surety. 

4.  Settlement,  though  erroneous,  with  the  principal. 

5.  Discharge  of  the  principal  debtor,  without  reserving  the 

remedy  against  the  surety. 

V.  ngat  act0,  bp  tbt  ttebitor,  trgaU  not  ]^(|^argt  tgr  (rumpt 

1.  Composition  with  reserve  of  the  remedy  against  the  surely.  . 
2*  The  discharge  of  a  co-surety. 

y L  i3{  tge  0ucetp'0  rtgfitti  aganoait  ttf  ttttritov. 

On  depositing  the  money,  and  indemnifying  against  expence^  he 
may  compel  the  creditor  to  go  against  tl^  princiiud. 

VII.  £>f  tge  t(timp'0  rigj^td  agaitun  ttt  pnttdpal. 

1.  A  surety  may  in  equity,  compel  his  principal  to  relieve  him 

of  his  liability  by  payment  of  his  debt 

2.  Against  the  separate  estate  pf  his  wife^  under  ^e  circmn- 

stances. 
8.  Whether  a  surety,  paying  off  a  specialty  debt,  is;  to  be  con- 
sidered a  specialty  o^tor  of  his  prii^cipal. 

VIII.  a  $umpy  upon  paptttem,  i»  rmttle^  m  i^  tt^f^t't 

1.  Even  against  bi^il. 

2.  Whether  a  surety,  paying  off  a  specially  debt,  is  .to  be  con<> 

sidered  a  spedalty  creditor  of  his  principal. 

IX.  iDf  tfi»  fi^nn  of  ao  tosmminu;  of  0ump0Sv^ 

I.  An  ordinaiy  money  bond  does  not  distinguish  between  prii>- 
cipal  and  surety. 

2.  Evidente 
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..2...  EndeocQ  i&  adini$$ible.y>  show  who  is  the.princip^  v  wboiha^ 

surety*  ^  ^. ,,_...    ,^  .••        „. 

^f^fCititct{iiicioit  fettDcnt  io^^wcttitff* 

1.  The  right  depends  rather  upon  a  principle  of  equity' than 

contract.  *     .  •        . 

2.  Right  to  contribution,  whether  by  the  same  or  different  in- 

struments,   whether  privy    or   not,    and    whatever  their 
number. 

3.  Hie  jurisdiction  in  this  respect  assumed  hy  courts  of  ^, 
.,  att^ded  with  difficulty. 


1  -  - 


1.  The  surely  cannot  be  called  upon  before  the  creditor  is  damnified.. 

Colonel  of  a  regiroeat  having  taken  a  bond  of  indemnUy  .from  bii  jigqatSi . 
with  another  as  surety,  in  respect  of  all  charges,  &c«  to^irl^i^h  hejott^^ 
come  liable  by  their  de&ult ;  the  agents  having  afterward^  become  b^iwWir* ' 
and  government  having  given. notice  to  the  representatives  o^ke  coIoi^Af^*  - 
ceased)  of  a  demand  upon  the  coIoneFs  estate  by  virtue  of  an  4n1iai£Sl^3  . 
account;  a  bill  by  the  representatives  of  the  colonel,  agajnst'the  re^fe^pl-  , 
atives  of  the  surety  to  pay  the  balance  due  to  government,  and  -als{)'ia,set. ' 
aside  a  sufficient  sum  out  of  their  testator's  estate,  to  answer  future  contin-  ' 

gent  demands,  though  attempted  to  be  supported  upon  thfr  pitetijitf^-a ' 
ill  quia  ttmetf  dismissed  with  costs.    Aotrobm  v.  DanridHHi,'  S  Mar.  569. 

2.  Hie  may  be  sued  in  the  first  instance* 

A  surety  may  be  sued  in  the  first  instance :  but  if  the  creditor  sues  die 
principal  nrst,  and  gives  time,  the  surety  is  discharged.    6  Yes.  734^ 

3.  The  creditor  cannot  compel  payment  by  distress  or  unfidr  means. 

Tike  East  India  company  having  compelled  payment  from  a  surety  ia 
India,  by  th^  power  over  him,  as  one  of  their  servants,  wkboiitAD  aecomfc 
or  proceeding  against  the  principal,  (though  solvent,)  and  otherwise  under 
harsh  circumstances,  he  was  restored  to  the  same  situation  by  a  decree  for 
re^yiiiebt  with  interest  at  5  per  ceni*  upon  giving  seeurity  mrt^MpiUDk 
in  case  in  a  Asture  miit  by  the  company,  heshMdd  lie  held  Uable.  Thecotft 
woiaM  not  upon  the  circumstances  give  Indian  interest*  Law  y.  ikt^M*' 
India  Company,  4  Ves.  S24t.  '  ' 

II.  £)f  tge  mtnt  to  tdfiit]^  tge  sump  {tgall  be  cBatgraSTc;' 

,1.  liVbether  his  liability  shall  be  lessened  by  securities  pieyioQa(yj^ 

posited  with  the  creditor.  'w^* 

A.  being  indebted  to  B.,  lodges  several  securities  for  money  with  him,  si'- 
coUatmnsi  securities  for  that  d^t*  A.  afterwards  borrows  a  further  sumpf*  • 
money  of  B.,  fbr  which  C.  becomes  his  surety.  A.  becomes  bankilM'Wd 
B.  calls  upon  C.  to  pay  the  second  debt.  The  secnriiies  in^iiie  beofw^  B* 
beinff  more  than  sufficient  lo  pay  the  first  debt,  C.  shall  have,  the  benefit 
of  the  surplus  in  the  reduction  of  the  second  debt.  Praed  v,  (S^im^» 
2  Cox,  86.  ' 

2.  Whether  beyond  the  penalty  of  an  annuity  bond.^ 

Annuity  bond,  forfeited,  when  the  grantor  was  discharged  under  an  Jo^* 
vent  aot;  which,  providedt  that  future  estate  sbQuUAOt.be  4i$charged;  .tbe 
penalty,  being  less  than  the  subsequent  arrears,  was  a]low€ad.as^beqehi(^s^4 
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onljr  in  ikvor  of  the  purchuer  of  an  annuity  but  also  of  a  co-obligor,  as 
safety ;  hiring  eonqpoonded  with  the  purchaser,  and  obtained  possession  of 
the  secorities,  by  repaying  the  money  advanced  with  the  arrears ;  then  due ; 
being  at  thi^  tine  less  than  the  penalty.    Butcher  ▼•  Churchill,  14  Yes.  567. 

Ill*  ^^oto  far  t\n  mtn^  map  be  coitdttereb  a0  rge  prtnripal 

He  may  be  sued  in  the  first  instance. 

Surety,  depositing  the  money,  and  indemniiying  against  expence,  &c. 
nay  oompel  the  creditor  to  go  against  the  prind]^,  and  even  to  prove, 
under  a  commission  of  bankruptcy,  for  the  benefit  of  the  surety*  6  Yes* 
73*. 

IV.  n^at  acen^  bp  tge  cretiitor,  tfftall  bttfcj^arge  tge  0amp. 

1*  Forbearance  of  the  principal. 

1.  Oblisee  in  a  bond  with  a  surety,  without  communication  with  the 
•iire^,  taaes  notice  from  the  principal,  and  gives  farther  time;  the  surety 
is  discharged.    Rees  v.  Benrington,  2  Yes.  540. 

3.  Crecutor,  having  among  other  securities,  a  bond  with  a  surety,  taking  a 
oiortgage  from  the  pnndpal  debtor,  and  agreehig  to  receive  the  residue  oy 
instalments,  secured  by  warrant,^&c.;  without  prejudice  to  any  security  he 
BOW  holds,  injunction  granted  against  suing  the  surety.  BoiUtbee  v.  Stimbsi 
18  Yes.  jun.  90. 

2.  And  forbearance  of  the  principal,  the  grantee  of  an  annuityi  exone- 

rates the  surely  mm  past  as  well  as  future  arrears. 

Giving  time  to  the  principal,  the  grantee  of  an  annuity  exonerates  the 
aureQr  from  past  as  well  as  future  arrears.    Eyre  v.  Barthrop,  3  Mad.  221. 

3.  Stay  of  execution,  in  a  suit  against  the  principal,  instituted  by  di- 

rection m  the  sure^. 

Creditor'sttes  the  principal  by  direction  of  the  surety,  but  without  his 
privt^  agrees  to  stay  execution ;  the  sarety  is  discharged.    2  Yes.  544. 

4.  Settlement,  thou^  erroneous,  with  the  pnndpal. 

A  WBOMf  to  the  East  India  company  discharged,  by  payment  of  a  balance 
to  the  pnndpal  under  an  erroneous  settlement  by  Uie  o£Bcers  of  the  com- 
paqF,  without  thdr  authority  or  knowledge.  liaw  y.  the  East  India  Com- 
pany, 4Yes.  824. 

5.  Diadiarge  of  the  prindpal  debtor,  without  reserving  the  remedy 

against  the  surety. 

Gfwmds  of  the  decision,  that  a  discharge  of  the  prindpal  debtor,  without 
a  laaatie  of  the  remedy  against  the  surety,  discharges  the  sure^.    6  Yes. 


V.  9iitt  accit,  bji  ^  crrbtcoc,  0ftaH  tmt  tri^cj^arge  tge  $vmp. 

1.  CiNnposition,  with  reserve  of  the  remedy  against  the  suretjr. 

Composition,  with  reserve  of  the  remedy  against  sureties,  valid ;  but  most 
plainly  i^pear.    18  Yes.  jun.  22. 

2.  Tl|e  discharge  of  a  co-surety. 

Tile  discharge  of  a  surety  by  the  creditor,  has  not  the  eSetl  of  a  discharp^e 
of  the  prin^paL  without  reserve:  and  therefore,  a  co-surety  is  not  dis- 
dunad*  When  it  is  ascertained,  what  each  of  the  co-sureties  has  paid  be- 
yond his  proportion,  the  equity,  as  between  them,  is  arranged  upon  the 
prindpie  <k  contribution  for  the  excess.    Ex  parte  Gifford,  6  Yes.  805. 
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On  depositing  the  inoneyi  and  indemnifyipg  against  expence>  be  my 
compel  the  creditor  to  go  against  the  prindped, 

Vide  6  Ves.  734. 

VII.  S>f  ^  0iimp'0  xiqfftp  aQMWt  rgr  ptimipal 

1 .  A  surety  may  in  eauity,  comp^  his  princ^Md  to  relieve  him  of  his 

li^bdity  by  payment  of  his  debt 

A  surety  mty.  in  equity » eompel  hispriiicip^  to  relieve  him  of  his  liabiiitj 
by  p^ment  of  the  debt.    AQtrobui  v.  t)4vidion,  S  Mer.  579. 

It*  Against  the  separate  estate  of  his  wife,  under  the  circumstances. 

Settlement  by  huaband>  of  money  in  trust,  topay  the  interest  to  th^  irife 
during  her  life,  with  ^  proviso  ag^i.o^t  anticipation.  The  husband  joins  with 
a  surety  in  a  covenant  to  pay  an  annuity,  secured  by  the  wife's  assi^iimieDt 
ef  the  mterest  to  beoorae  due,  and  of  the  prinoipal  sum  in  the  event  of  there 
being  BO  children  of  the  marriaj^e.  Held,  the  surety  noi  entitled  to  aij 
remedy  in  equity,  under  the  assigament,  in  respeot  or  his  paynsot  of  the 
arrears  of  the  annuity  recovered  against  him  by  an  action  upon  the  covenut, 
although  ke  had  no  notice  of  the  proviso  gainst  anticipation  in  tlie  settle* 
ment ;  a  charge  of  fraudulent  concealment  not  being  suficiently  established. 
And  even  if  fraud  had  been  fully  aoade  out  against  ttie  wife,  it  seems  that  it 
would  not  be  su£Bcient  to  support  the  assignment,  which  would  be  to  g^e  her 
4  power  of  alienation  i^gains^  the  intention  of  the  settlor.  Jackson  v.  Hob- 
house,  2  Mcr^  483. 

S^  Wh^^  a  surety,  paving  off  a  specialty  deb^  is  to  be  considered  a 

spediMty  creditor  of  his  prini?ipal. 

SetfiMe^  &  surety  who  pays  oif  a  specialty  debt,  is  to  be  considered  as  i 
specialty  creditor  of  his  principid.    llobinson  v.  WihM>n,  S  Mad«  454. 

VIII.  SI  fwcttpy  tipon  papment,  10  tnmi^  to  tj^  rfeMttr'n 

1.  Even  agidnst  bail. 

Surety  entitled  to  the  same  ri^t  as  the  creditor,  even  against  ha'L 
llVes.ie2, 

2.  Whether  a  surety,  paying  off  a  specialty  debt,  is  to  bt  c^n^idered  a 

sp^ialty  creditor  of  bis  principal. 

Vide  S  Mad.  434. 

IX.  j^f  t^  form  of  an  innttwntnt  of  tinrttpf£ffif* 

1.  An  ordinary  money-bond  does  not  distinguish  between  principsl 

and  surety. 
In  the  case  of  an  ordinary  raoney-bodd,  there  is  no  distinctio(»,  apon  the 
fiice  of  it,  between  principM  «id  surety.    Sttus.  i»  Ih^  oaaoeCaBfinmoi^y 
boodf  where  the  surety  expressly  stipulates  for  the  act  of  the  pcioppil* 
Antrobusv.  Davidson,  3  Men  578. 

2.  Evidence  is  adm^siUe  to  sho«^  who  i%  tie  principal ;  who  the 

surety. 

Evidence  aidmilted  to  show  who  ia  principal^  and  who  surely*  14Ves 
170. 


Appshdix.3  prize.  867 

1.  The  right  depends  rather  upon  a  principle  of  equity  than  contract 

Right  to  contribution,  as  between  co-sureties ;  whether  by  the  same  or 
sereral  instruments,  whether  privity,  or  not,  and  whatever  their  number :  de- 
pending rather  upon  a  orinciple  of  equity  than  contract,  except  as  upon  the 
implied  knowledge  of  tnat  principle.  Modem  jurisdiction  of  the  courts  of 
law  attended  with  difficulty,  where  the  sureties  are  numerous;  specially 
since  the  decision,  that  separate  actions  may  be  brought  against  different 
sureties  for  their  respective  proportions.    14  Yes.  164. 

2.  Right  to  contribution,  whether  by  the  same  or  different  instruQients, 

whether  privy  or  not,  and  whatever  their  xuimben 

No  difference  in  the  relation  of  sureties,  that  one  is  so  by  a  sepaiiate  in- 
strument.   14Ves.  31* 

3.  The  jurisdiction  in  this  respect  assumed  by  courts  of  law,  ottendtd 

with  difficulty. 
Vide  14  Ves.  164. 


PRIZE. 
They  are  upon  a  footing  with  other  rights. 

IL  %ffe  pmnti  Hittmaimh  ^fm  t^tinttm 

None  completely  vests  before  condemnation ;  but  then  by  re- 
lation from  the  capture. 

IIL  Bftt  telamtt  to  eaptureis  bp  imafttBotideD  6es({(el0« 

The  property  is  in  the  crown. 

IV.  iDf  tj^  Cumtifttt0tt  of  tge  muttictpal  iwcistnttion  in  mamva 
of  {irije. 

It  is  not  founded  upon  consent  of  nations. 

V.  a>i  tbt  ptiit  am* 

They  do  not  extend  the  admiralty  jui:isdiction  beyond  its  na- 
tural extent. 

VL  (iCyttW  of  t|^  prije  |iirt0lricooii. 

Over  the  question,  whether  the  receiver  of  the  property  receiyed 
it  as  consignee  or  prize  agent. 

VtL  jflDf  tj^  imifiUttmn  of  tamtti  of  ttimtp  in  mamtfi  of  ftijf. 

Where  a  trust  exists^  or  may  be  implied. 

.  VHL  jgioticOiugg  in  anitti  in  equitp  rdatide  to  pti}tf 

Motion  to  bring  into  court  the  shares  of  claimants  abroad. 

IX«  Kisj^  of  on  afpAlunt  itoni  on  otttniraltp  con]!itiiiiia(iott.f 

To  follow  the  property  or  the  proceeds  in  the  hand$  of.  an 
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h  %ffi  d9l^t0  of  (laimaiitd  to  prisfv 

They  are  upon  a  footing  with  other  rights. ' 

The  crown  !n  prize-grants  puts  what  is  stHctly  bounty  upon  the  Footing  of 
rffiht ;  considering  the  cla^m  as  transmissible  to  die  legal  representatives  of 
we  cfapoiant,  deceased  before  the  grant,  subject  to  his  wm,  &c.;  as  Vii 
other  property*    Stevens  ▼,  Bi^ell,  15  Ves.  139. 

^IL  C8e  pttk»  currertittnefe  to^ii  tfft  itmvttft  in  pH^  teftd. 

None  completely  vests  before  condemnation ;  but  thett  by  rtiteidn  ftom 

the  capture. 

No  interest  completely  vested  in  prize  before  condemnation ;  but  upon 
condemnation  it  is  considered  the  property  of  the  captor  from  the  time  of  the 
capture,    Stevens  v.  Bagwdl,  15  Yes.  139« 

.,   ,1IL  Jilt  itlorton  to  toptuittf  iip  imaiitl^i^  jbq^^  > 

The  property  is  in  the  crown,     '-o  j., . 

Sentence  in  the  court  of  admindtyt  upon  a  pri^^  to  a  prtvateert  9$  a  dnk 
to  the  crown»  for  want  of  a  letter  of  mar(}ue.  The  propertvis  in  the  crovo. 
Motion,  to  restrain  tlie  parties  fVom  receiving,  and  the  register  of  the  court 
of  adnindty  fit>m  paying,  the  proceeds  under  a  tijsaauty  amsraat^ilfittai 
with  costs.    Micol  v.  GoodhalI»  10  Ves.  155. 

IV.  £)f  tge  fount»atton  of  tge  nwii<d{ial  imiMttUm  in  rmtm 
y         '  of  ptQe^  ! 

It  is  not  founded  upon  consent  of  naiioiia; 

-  Frise  eausea  determined  in  municipal  courts,  not  by  consent  of  nations; 
for  it  is  a  just  cause  of  war,  if  their  decisions  are  not  agreed  to.    1  Vesl  391. 

V.  £)f  tge  prtjt  art{(f 

They  do  not  extend  the  admiralty  jurisdiction'  beyond  its'  natntil 

extent.  « 

Statutes  of  prize  do  not  extend  the  admiralty  jurisdiction  beyond  its  na- 
tural extent.    1  Ves.  891. 

VI.  tttmxt  of  t&e  prise  furiiytiicttott. 

Over  the  question,  whether  the  receiver  of  the  properly  received  it  as 
*'  consignee  or  prize  agent. 

The  appellant  from  a  decision  of  condemnation  by  the  admiralty  court,  is 
not  bouna  to  adhere  to  the  security  given ;  but  may  follow  the  property  or 
^le  proceeds  in  the  hands  of  an  agent.  The  prize  jurisdiction  extenos  to  the 
qsestabn»- whether  a  person*  who  received  and  sold  the|Ht)partjv'itfceltedit 
as  consignee  for  valuable  consideration,  or  as  prize  agent.  A  prohibitioo 
therefore  against  a  monition  to  brin^  the  property  or  the  proceeds  iras  re* 
fused.    Case  of  the  ship  Koysomhed,  7  Ves.  5d3..  >         ^ 

VU*  QUfi$  turufiuctton  of  (omt»  of  tquitpiii  mamxt^fisip 

Where  a  trust  exists,  or  may  be  implied^ 

r^^XwMictieii  of  a.  court  of  eouir^  ujpona  biU  by  oQcesr  of  tkmtHtm4kd 
the  East  India  company,  on  behalt  or  themselves  and  all  otbais,  &Awii 
account  of  prize-money  received  beyond  the  due  proportion,  and  jQyi;  a  d^ 
triMMiiai acpor4lng  to  the  king's  grant 8U<  usage;  CJOiisiftftiff^ft^feM- 
^t%^  trustees.  But  upon  t^  oon8tructi<NEt  of  the  fflWtt  as  o^tjcroitPg  ^ 
trust,  ai  demurrer  was  allowed.    Brown  v.  Harris,  IS  Ves.  552* 

4  VIII.  »»' 
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V 

VIIL  ^vtmHingfi  in  {iittnt  in  eqiittp  vtUtitt  to  ptise^ 

Motion  to  bring  into  court  tBe  shares  of  claimants  al^x'oad.   ., . 

.  l^ptioD  to  bring  into  court  tli^e  shares  of  prize«iaoii€j|^  belong^  tfi  claims 
anis  abroad*  who  bad  not  come  in  under  the  decree  m  the  caus€f  r^Hsci^* 
(rood  y»  Blemtt,  Cooperi  197. 


/M     ■  «:!« 


♦ 


"•"''  « 


.  7k>  IbUow  d)€  property  or  the  proceeds  in  the  hands  of  an  agentfr  .* 
Vide  7  Ves.  593. 

■  ■  ' 

PROHIBITION.  " 

I.  3in^h^Hilm  a pttlffUbltiatt  to  tfftfsise  tmtt  toiH  l»  w* 

1.  For  proceeduig  in  a  case  involving  a  question  of  prize;     "' 
■ '  '     2»  Tor  proceeding  after  a  treaty  of  peace.  .  ,  .'  r 

1I»  '<9B|^  imcifltitisii  0|^I  not  bt  (ttdptti  bp  tt  imj^iUilidHi    )  ^ 

A  proceeding  upon  a  bail-bond  iii  the  niarshalsea  court,  as&i^- 
rr "  %SkW ooaof  the  officers.  ' : 

III.  £)f  ttt  woxt  to  Vbitb  tj^  onilicatiott  for  a  proBibMoti 

1.  Cliancery  will  not^  in  term  time,  entertun  a  motion  '%i  a 

prohibition.  *  '  ■' 

2.  Chancery  may  grant  a  prohibition  in  vacation. 

ly.  jiS)f  ti^  motK  of  obtaiiting  a  pragtUtiom 

1.  The  motion  must  be  founded  on  an  affidavit    • 

2.  The  fi>rm  of  the  affidavit  to  be  altered  in  futur«u 

3.  A  defendant  must  plead  before  he  applies  far  the  writ. 

V.  £[>f  iStipetiicMtig  tge  tontf 

"Where  a  prohibition  has  issued  upon  an  irr^^ar  appUcntigi^i^ 
must  be  superseded,  since  any  proceeduig  agamst  it  is  a 
contempt.  .  .^  ...^  p 


•  Vir 


L  Jn  ^6^t  t9$i$  «  tiragtbitfetk  to  f0e  trdse  xmm  totti  \»  iXf 

1.  For  proceeding  in  a  diae  involving  a  question  of  pqa^    ;  , . 

Prohibition  refused  to  judge  of  the  prize  court,  to  enjoin  him  from  pro^ 
ctnBqgtia  WM^  lltr»llring  a  question  or  prize.    Es  parte  Lynch,  1  lUaa  15. 

2»' For  proceeding  after  a  treaty  of  peace. 

I.  Rrphihitioii  til  the  prize  court  for  proceeding  after  treaty  ef  feiemidi 
AaMiG%-^efiiaciL    Case  of  the  ship  Harmony,  Cooper,  W»         -  ^    c.  j 

Ui^  Xttfitt  ywctttititni  0BaII  not  te  Ktapeb  fxp  a  fftoitSiil^m 

A  prdeeediiig  vpoii  a  bail-bond  in  the  marshalsea  cour^  a88l)JiiM  lo 

one  of  the  officers. 

A  proceeding  upon  a  bail-b6nd  in  the  marshalsea  court,  assigned  accord- 
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ing  to  the  practice  of  that  court  to  ono  of  tlie  oCcen»  k  not  a  pforrtiling 
against  a  prohibitioo  reatrainiog  the  original  action,  so  as  to  incur  a  oob- 
tempt.    Iveson  v.  Harris,  7  Vet.  254. 

I|I.  g>t  f0e  court  to  toj^itli  tfie  anfluMim  &r  a  propimiwi 

mii0t  be  made. 

1.^  Chancery  will  not,  in  term  time^  entertain  a  moCioa  Soar  a  pro- 
hibition. 

This  court  will  not  entertain  a  motion  for  prohibition  in  tenn.  Montgo- 
mery ▼.  Blair,  2  Sch.  A  Lef.  136. 

2.  Chancery  may  grant  a  prcAibidcMi  m  Yaeatkm. 

The  court  of  chancery  always  open  ;  and  therefore  can  issue  a  prohilM- 
tion  in  the  Yacation.    7  Ves.  257. 

IV.  !S>(  tBt  moot  of  obtoitting  a  ptoj^ibtttom 

I.  The  motion  must  be  founded  on  an  affidavit 

Motions  for  prohibitions  to  be  grounded  on  affidavit.  WovceMer  Corpor- 
ation y.  Bennet,  Dick.  14S. 

2*  The  form  of  the  affidavit  to  be  altered  in  fiituieu 

.Whether  a  prohibition  issued  from  the  court  of  dianceryt  without  qp^- 
cation  in  court,  upon  an  affidavit,  stating  merely,  that  the  cause  of  action 
atose  out  of  the  jurisdiction,  not  addinj^,  Uiat  foreign  plea  was  tendered,  and 
reAtfied,  is  regular,  quare*  But  if  it  is  irregular,  any  proceeding  against  it  is 
a  contempt.  The  party  ought  to  apply  to  the  court  to  supeiacde  it.  The 
form  of  the  affidavit  to  be  altered  in  tuture.    Iveaon  v.  Harris,  7  Ves.  254. 

3. .  A  defendant  must  plead  before  he  applies  finr  Ae  writ. 

A  prohibition  issues  of  course  upon  a  propier  affidavit^  but  flie  defendant 
must  plead  before  he  applies  for  a  pronibition.  Walker  v.  Fanderheide, 
Dick,  SS6. 

V.  jDf  ^ufttnttnnn  tBt  tom^ 

Where  a  prohibitioli  baa  issued  iqpon  an  irreffolar  if^li<2atiot),  it  must 
be  superseded}  since  any  proceeding  agamst  it  is  a  contempii 

1-  Vide  7  Ves.  254?. 

2.  Case  bv  the  old  law  of  a  wilAil  mixture  bv  owner  of  com  or  flow  with 
that  of  anotaer  s  the  value  being  unequal,  and  tnerefore  not  to  be  distingulsfa- 
ed,  the  t>ther  took  the  whole.    15  Ves.  442. 


PROPERTY  TAX  ACT. 


I.  wa!bat  iMipmi)  i»,  (tiAitn  to  ^  ycofrfstonn  of  ^  tct* 

Pib-«Kmey. 

XI.  3(nf  |itofti0fon9 ;  Bote  Ua  mtofiptttlte* 

The  protiskm  dectaring  void,  covenants  to  pay  the  tas. 

h  HHNt  iivopmp  tn  i»tb|ecttotteprafriitaii«f«|iftft^ 

(  Pin-money. 

Pin-money  subject  to  the  property  tax ;  not  to  a  deduction  for  alimoaj; 
as  it  is  clear  of  maintcnaace.    Ball  v.  CouttSi  1  Ves.  ic  Beaok  292. 

U.  3t» 


AmsntinL]  PUBLIC  AtJCTIOR  871 

The  provision  declaring  void)  covenants  to  pay  the  tax. 

The  property  tax  act,  46  Geo.  3.  c.  65.  s.  112.  &  116.>  in  declaring 
covenants  Co  pay  the  same^  void,  has  a  retrospeciiv^B  operation ;  therefore 
covenants  entered  into  before  the  act  passed,  are  void.  Buxton  v.  Monk- 
house.  Cooper,  41. 


iJir 


PUBLIC  AUCTION. 
I.  itlelatide  to  tj^  Halt* 

Puffing. 

IL  Itlelatfiie  to  ^  aucttdtimr. 

1.  He  may  limit  his  general  poitef  of  agency  by  suitable  tioti- 

fication. 
3.  Will  be  ordered  to  pay  ft  deposit  ilitd  cotoi,  minus  his 

chiyrgoB  aad  ttpefices* 


w^m. 


L  Uelatifte  to  t|^  0dle» 

Puffifigi 

1.  At  an  aucdon  one  pefsott  dfily  bid  for  the  Vehdor  to  161.  aii  acre,  upon 
a  prif  at«  iiotiee  to  the  AUctiorieef  \  theti,  diet  a  eonte^t  with  t^al  bidders, 
the  estate  was  bought  at  101/.  17«*  an  acre,  and  the  pufcfiliiier  some  days 
afterwards  ptiid  the  duQr«  he  was  decrtud  lo  pertbfM  the  ednt#Mt|  widi  costs. 
Bramley  v.  Alt,  3  Ves.  620. 

3.  Where  aU  the  bidders  At  an  auction^  exdept  the  buyer,  are  bidding  for 
the  vendor*  without  notice,  and  the  buyer  is  tnereby  indteed  to  give  more 
than  the  value,  neither  courts  of  law  nor  equity  will  support  it*    Ibid.  624. 

S.  )S6  bbjectibn  to  a  sale  by  auction,  that  peffcons  were  employed  by  the 
vendor  to  bid  for  him,  without  public  notice.    Ibid.  627* 

4.  Whalh6f  bidding  at  tm  fluetidn  upc^n  the  ti&ft  ot  the  veiidbr,  tbr  the 
purpose  of  enhancing  the  price,  vitiates  the  sale,  and  prevents  a  specific 
peiftwassUflg)  fikSt^.    Omith  v«  dArke,  13  Vte.  477. 

5.  The  circumstance,  that  a  person  bid  At  M  tttiocloft  inldclr  the  private 
directioti  of  the  vendors,  for  the  pmpose  of  preventing  a  sdcr  attdef  a  sum 
specified  as  the  value,  is  no  objection  to  a  specific  perfortnance ;  especially 
in  a  case  where  the  vendors  were  assignees  under  a  comnyssidn  <n  bank- 
ruptcy; and  the  purchaser  was  not  present;  but  purehased  by  an  agent. 
Soiith  V.  Clarke,  Ibid. 

IL  Uelattbr  to  tfit  auctfOMttr. 

1.  Me  may  limit  his  general  power  of  i^pency  by  slulable  notification. 

AiMtloneer  may  limit  his  general  power  6f  agency ;  bot  only  by  declar 
ation  equivalent  in  legal  effect  to  the  general  authority.  Upon  that  prin* 
ciple,  evidence  of  loose  declarations  at  the  sale  not  admitted.  I  Ves.  & 
Beam.  210. 

2.  "Will  be  ordered  to  pay  a  deposit  into  courts  miiuis  bis  chaqiaa  and 

expenses. 

Auctioneer,  on  motion  of  vendor,  ordered  to  pa^  a  dep6sit  iilto  court, 
minus  his  charges  and  expences ;  and  vendee  restraued  by  injunction  from 

3  K  4  proceedbg 


proceedini;  in  Us  judgmnHf  irfitifasd  in  nit  aaion  ngalnii  dfe^llMoneer  for 
the  depowU     Annesley  v.  Muggridge,  1  Mad.  599. 


PUBLIC  TRUSTEE. 

)^(|f|^oti0i{iilttp  of  {KibUc  nrttftmr  for  act0  tiM.«m^s  ^ 

tjM^  iiiit|^tit{u 

CommiarioDers  under  inclosure  acts. 
Vidcl7Ve8.216. 


RECEIVER, 
r.  taagett  a  remter  05^11  be  anioimfli. 

1.  To  an  undivided  estate.  >..';. 

2.  To  two-fifths  of  an  estate. 

5.  Against  the  legal  title,  upon  suspidon  of  firaud.  , 

4.  Against  the  l^al  title,  upon  suspicion  of  nbused  emfidenee. 

5.  Against  a  de&dant,  abscondii^;  to  avoid  n  subpoena  to 

answer. 
-  6.  MHiere  a  tenant  in  conunon  in  possession  refuses  to  giif 

securityi  to  account  for  a  moiety. 

7.  Upon  an  executor's  misoanducting  himself. 

8.  Upon  the  bankruptcy  of  an  executor,   unlesa  known  to 

testator. 

9.  Upon  the  insolvency  of  an  administratoor,  under  the  drami- 

stances. 

10.  Against  a  tenant  for  life  of  premises  siAgect  to  a  term,  de- 

creed to  be  sold,  under  the  circumstances. 

11.  Affainst  mortgagee  in  possession,  not  aUe  to  aoertain  his 

debt 

12.  Upon  application  of  creditors,  where  mortjgiye  is  not  in 

possession.  ,    , 

is*  For  a  second  mortgagee,  though  opposed  by  a  purchaser  of 
part  of  his  inteiest,  and  in  possession. 
.  14to  Mor^g^gee  allowed  die  expence  of  n  ToeQiMi^  wivter  the  ci^ 
'  cumstances. 

'15.  In  a  cause  for  an  account  of  a  partnership^  both  pifftie 
beingdtttcL 

16.  For  one  partner  against  anoth^,  where  defeo^vn^  i<  ^  ^^^ 
^  tempt,  and  does  not  appear. 

17.  Where  sads&ctico  is  aoi^^t  out  of  the  Xf»l  jM^  4osoended 

to  an  infint  h^,  so  that  the  pared  may  deaurff : 
'  ' '    18.  To  secure  tne  residue  of  purchase^  mnpoyi  um^  the  dicom- 

"^  stances.  ^^     t 

^i  >'•  '40t'  ^0pckt  rcAsiil  by  puxdiaser  of  l^al^ estate  to  pay  lii  feqiuttMe 
*  ..  .nnt  charge. 

1.  Affunsithe  kgnl  estate,  upon  evidence  in  ^catMttM  brought 
to  hearing. 
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his  companiotu  ..r^iPr^^.t 

5.  For  simple-contract  creditors  of  a  deceased,  who  had  been, 

bat  ceased  to  be,  a  trader.' 
4.  Upon  the  single  grtnmd  of  an  eSHeputor's  beuig  in  mean  cir- 
cumstances. '  «....* 
in^   \  'FA^tPending  a  question  of  lien ;  the  devisees  consenting  to  [my 
the  rents  into  court 

6.  On  behalf  of  a  second  mortgageet  Uving  the  mortgagor^ 

without  the  consent  of  the  first  mortgagee* 

7.  In  a  cause  for  an  account  of  a  partneidiip^  where  any  of  the 

partners  are  living. 

8.  Where  there  is  a  trustee^  with  pow^  of  entry  and  distress. 

9.  Upon  the  single  ground  of  two  wills  being  in  controversy  in 

the  spiritual  court.  .       • 

III.  £)f  oiqiotntttis  a  xtmt»t  to  {iroiKrtii  afn»ati. 

An  ^tate  in  India.  .   .     .,  .^ 

ft 

1.  A  practising  barrister. 

2.  One  residing  at  a  distance  firom  the  estate,  and  in  parliament. 

V.  tiiaaBo  cannot  be  a  umim^ 

1.  The  next  Mend,  of  infant  petition^^. 

2.  A  peer. 

S.  The  receiver-^eral  of  a  county. 

4.  The  solicitor  m  the  cause. 

5.  The  solicitor  under  a  commission  of  lunacy. 
B.  The  trustee. 

7.  The  trustee,  whether  he  be  sole  trustee  or  joind}  with 
t '  <  .  others. 

8.  The  trustee;  unless  in  a  special  case^  and  without  emolu- 

ment. L 

VL  H^n^fmtt  OfiirHtation  a  tetti^jt:  map  f»  eqifffouiit^ 

A  stranger  cannot  propose  « ieosiixer«, 

VIL  i^ftttntnmmp pmtit^ to tge atijiHttittttilbfr a  ttttibn. 

Where  a  mortgage  a^qpears  upon  the  fiice  of  the  pleadings. 

^iil.  Sit  toiSat  tm»  a  cmifm:  map  be  appointt^ 

r^'      I;  B^)re  fldbpbefla  to  appear 'served  in  case  of  ^an  infimt's 

estate.  '--r^-    '  '  '^       ";  "'\> 

l-jW'  o  gi,  B^lhfemsvifttj  nnder  Ae  eirCttmstances.    ^*  '^  '  ' 

3.  Iii  ^e  fits!  iAstonoe,  where  the  answer ;shows  that  the  real. 
F1U.         •   Motemust  be  responsSde. 

Retaining  money  beyond  the  year,  he  tbi^^fsty  interest 

X.  m  m  mote  m  teiwjft  aiscetlMriiui|i4e  imitt^^ 

.    H^ifOQDip^riiletoocQimntbypetilioBOPiOotiWi' 


1^    -      «• 
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XI.  Z  ttaim  0|aII  bttm  m  mittdlitage  fMdi  ^  affitt 
fiepatai  tge  regtilat:  aKotoance^ 

Therefore  the  receiver  of  a  public  trust  With  a  salary,  making 
faiterest  of  the  monies,  shall  acoount  for  it. 

XIL  mim  a  teceider  dj^all  be  mmburtreti  fHisi  tfpttim^ 

1*  Expenditure  upon  the  estate,  without  an  order. 

2.  Expenditure  by  West  India  manager  during  his  absence. 

XIII.  mfftn  a  tmibn  jKj^nH  iofe  ffi$  BOoHaMnL 

h  Upon  tiot  pAssing  his  acoomits  r«gubriy,  and  paying  in  the 

balance. 
2.  A  West  IndiA  manager  eannot,  daring  his  iibsaice^  charge 

eotnmissiofi. 

XIV.  mim  a  receiter  0gaII  not  be  compeitslateb  foe  m 

tttttible^ 

Attending^  without  an  order,  a  suryey  of  the  estate. 

XV.  mf)m  a  vmtlnr  0gaII  atuttoer  for  a  I600» 

Where  the  remittance  was  to  his  own  credit  and  use,  and  the 
banker  fidlad. 

XVI.  mitn  a  receiber  05aII  not  antsmt  for  a  tecWf 

Where  the  deposit  was  madei  on  his  gains  to  London  to  pass 
his  accounts,  with  testator's  banker,  wno  fiHlad. 

XVII.  msJbat  act0  a  recefber  map  bb  |Mrr  0e# 

It  seems  he  may  distrain  without  an  order. 

XVIII.  aaafiat  att0  a  receiber  cannot  bo  {»er  tie* 

1«  Lease,  aren  for  one  year. 

2.  Proceed  in  ejectment 

XIX.  jSDf  ttibtiott0  (Bat  a  tetefber  map  bf«itraftt« 

1.  Whether  necessazy. 

9.  After  order  to  dect  to  proceed  at  law  or  in  equity. 

3.  Ordered  to  distrain  in  the  names  of  tmstees. 

4.  Ordered  to  distrain  on  <me  of  several  tenants. 

XX.  iDf  motion0  tfiat  a  receiber  map  intsttoite  a  fiuiu 

An  ejectment. 

XXI.  WOfyttfitt  a  receiber  i$  liable  to  a  stutt. 

An  ejectment  against  a  reoeirer  in  possession,  cannot  bebroogfat 
without  leave. 

XXII^  t>t  fflotHnui  tfiot  a  reiffbfr  mafi  btfiM  a  9uie» 

Preliminary  reference^  whether  benefickL  . 

XXnL  %it  ton0ei|uettce0  of  appointing  a  teteiber^ 

Whether  the  estate  is  discharged  from  loss  arisiiig  bam  his 
^    fittlum  ormisoaiidtitt. 

XXIV.  £)f  iHMtMm  to  bfurSargv  •  nnibirf 

Consent  of  incumbrancers,  necessary. 

XIV.  » 


AmmnJL.']  When  a  reeehtr  siudt  be  appointed.  8?5 

XXV.  d)f  ]^MX09  of  toittCfi!{tt  dBOSttutt  ff  itttifttt^ 

1.  Disobeying  an  order  for  paying  in  money,  he  shall  be  com- 
mitted; 

2.  A  preliminarv  alternative  order  necessary  to  found  a  com- 
mitment for  (usobeying  an  order  to  pay  in  money. 

XX  VI.  j^f  mr»t»  relative  to  mrioroi^ 

Relative.to  their  accounting  and  accounts. 

XX VIL  3tt  ivlttjoii  to  tj^  xM$wf$  ftppointiiifitt  of  o  ntcftot^ 

1 .  He  need  not  state  his  reasons. 

2.  The  court  interferes  with  the  master's  appointment  with  re- 
luctance. 

3.  Exception  is  the  course  for  reviewing  it 

4w  But  the  exceptions  must  show  the  perik)n  appointed  to  be 
improper. 

5.  To  maintain  an  exception,  a  strong  case  of  disqualification 
isneoessaty. 

6.  In  this  case  the  exoeption  waa  disallow^ 

7.  Hid  nomination  re*coDsidered  on  an  intermediate  grant  of 
administration. 

S.  The  course  where  parlies  nc^ect  to  propose  a  receiver. 
9.  On  parties  accounting  for  their  n^lect,  the  master  ytiXi  ht 
otdered  to  receive  their  proposals. 

XXVIII.  i^attite  of  t9e  mvKitp  r^qutttO  of  o  tttdOrrt 

1.  A  receiver  in  England. 

2.  A  receiver  abroaa. 

8.  Receivers  were  appointed  upon  their  own  recognizances. 

XXIX.  Ktt  triotioit  to  tge  9umit9  of  a  tectiOtr« 

Their  rights  against  the  receiver. 


fcf  !■!    Il€l    . 


L  miftn  a  rrreiiier  ijgall  be  0{i{mim^. 

1.  To  an  undivided  estate. 

Receiver  appointed  of  an  undivided  estate.     Svelyn  v.  £veiy%  Dick. 
800. 

2.  To  two-fifths  of  an'  estate. 

A  receifcr  appointed  of  two«fiftha  of  an  cotatow  Calvert  v«  Adams,  Dick. 
478. 

8^  AgaiMl  the  Ic^a  titlo^  upea  siispmm  of  AmmL 

A  recdvef  may  be  appointed  agabst  the  legal  thie,  hi  H  strong  case  of 
fraud,  tt^  afidavits;  but  uader  uSt  drcmnstaaces  of  this  case,  an  appGca« 
Uoii,  aftei^  answer,  ftr  that  piirpose,  an  Injunction  a^nst  committing  waste, 
and  disposing  of  the  esute,  was  refused.    Lloyd  v.  Pbssbghatt,  16  Yes.  59 

4.  Against  Ae*  legal  titl^  upoti  susiricion  ot  abused  confidence. 

Receiver,  upon  motion  against  the  legal  estate  under  a  conveyanee,  upon 
a  straiig  siMpician  of  akustd  coafldenee,  ariring  upon  the  answer.  Huguenln 
T^^Basalty,  ldVM«lO0. 

5.  Against  a  defisndanty  absconding  to  avoid  a  subpcena  to  a^swdf . 

A  seceiver  appointed  over  the  estate  of  a  defendant,  who  had  absconded 

to 
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to  ufOkd  bongserred  wbh  a  ttApcena  to  annrer.    Magoire  ▼•  AlleHy  1  Bdl 
ABeatty,  75. 

6.  "Where  a  tenant  in  common  in  possession  refuses  to  gire^ecoAjf 

'  to  account  for  a  moiety* 

A  tenant  in  common  in  possenion  shall  give  security^  to  anomH  ftr  ai 
proportion  of  the  rents  to  his  co-tenant,  or  a  receiver  shall  be  appointed. 
Street  ▼*  AnderK>n,  4  B.  C*  C.  414. 

7*    Upon  an  executoi^s  miaconductii^hiiiiselC 

Tbovigh  this  court  will  appoint  a  reoeiTer»  upon  misoooduBt^  of  the/exe-. 
cntor,  it  will  not  upon  thesmgle  ground,  that  ne  is  in  mean  drcumstancei. 
Anon.  12  Yes.  4. 

81  Vpo^.  the  bankrupt^  of  an  executor^  unless  louova  lo  tostalDr..  . 

If  an  executor  become  a  banknq)!,  a  iccuwMf  will  be'  appaiaBid;  itd 
yyjya  if  she,  testator  knew  that  the  exacumr  waa  a  banlrnqifc  wiaii  bo  con- 
siitafted  him  executor,  whether  a  receiver  would  be  appointed*  <^addonv. 
Stonenum,  1  Mad.  143.  n. 

9^  Upoa  the  inaolvcnty  of  an  administmtor,  undor  tfaewcuttstarioesg 

The  oourt  will  appoint  a  receiver  ofan  Jntsstats's  penansiartte,  #lfcn 
the  administrator  is  sworn  to  be  insolvent,  befiwe  his  answer  be  pttC  In ;  il* 
though  the  fact  of  his  beins  abroad  (stated  also  In  the  plaintiff's  mBMuY 
be  denied  by  an  affidavit  filed  in  answer  thereto.    Scott  v.  Beclcer,4lWoe,' 
346. 

10.  Against  a  tenant  for  life  of  premises  subject  to  a  term  decreed  to 

be  sold^  under  the  circumstances. 

Limitation  of  a  term  for  500  years,  to  raise  portions  foryoui^r  ehfldren,  and 
afterwards  estate  limited  to  T.  M.  for  life,  with  reaoainders  over ;  and  a  dacese 
madOf  to  seU  the  term  for  raising  die  portions.  T.  M.,  the  tenant  for  life^  re- 
fusing to  produce  the  title  deeds  before' the  master,  and  obstructing  the  de- 
cree, an  order  was  made  for  a  receiver  of  the  rents  and  protts  of  tbetstnte.' 
Brigstocke  v.  Mansel,  3  Mad.  47* 

11.  Ag^unst  mortgagee  in  possession,  not  aUe  to  ascertain  hia  dhriH; 

Receiver,  upon  a  mortgagee  in  possession,  who  osnnot  ascertain  the  dcM^ 
due  to  him.    Codrington  v.  Parker,  16.  Ves.  469* 

12.  Upon  application  of  creditors,  where  mortgagee  is  not  in  poasession. 

Whoi  a  mortgagee  is  not  in  possession,  the  court  will,  upon  wpjIGmAin 
of  creditors,  appwt  a  receiver  of  the  mortgaged  prenises,  but  wMboat 

Prejudice  to  the  right  of  the  mortgagee  to  Sitain  possession.    Bt^antfir. 
lormick,  1  Cox,  422. 

13.  For  a  second  mort^igei^  though  qppoead  by  a  purchase  of  part  trf* 

bis  interest,  and  in  possession* 

A  second  iaortBagea»  the  nhunliff,  upliedfer  a  vecrfwrx  A£s  wa»'^ 
posed  by  a^efeadant  who  bad  puicbasad  from  the  pfaantiff  part  of  lis  taidrt* 
gage,  and  was  in  possession  as  tenant  of  a  part  of  the  estate  of  wUch  il»' 
rent  was.equal  to  the  interest  of  Us  share  or  the  mortgage.    The  mUt  ^fas^ 
granted.    Archdeacon  v.  Bowes,  3  Anst.  753. 

14.  Mortgagee  allowed  the  expence  of  a  receiyar,  npdev  th^HPiamia- 

stances.  <  ^.  •    ! 

Mort0igee  allowed  the  expence  of  a  irecdiver,  the  awartgiigod  ymfUti' 
cbnsistii^  of  smaD  houses  at  small  rents,  and  the  mortgagee  nviog  at  a  dii- 
taace.    Davis  v.  Dendy,  3  Mad«  170. 

IS.  Ii 


Appendix*]        When  a  receivitr  skall  not.be  appointed,  6^77 

15.,Ina^(:%ii8e6>r  an  acoount  of  a  partaecshq^  both  parties  faeiiig 

'dead. 

In  a  cause  for  an  account  of  a  partnership,  both  parties^  being  dead,  a. 
receirer  shall  be  appointed ;  $ecusy  n  one  be  surviving.  Phillips  v.  Atkinson, 
8  B.C. C.  272. 

16.  For  cme  partner  against  another,  where  defendant  is  in  contempW 

and  does  not  appear. 

Receiver  granted  for  one  partner  against  anotiier,  where  the  defendant  is 
in  contempt  and  does  not  appear.    Read  v.  Bowers,  4  B.  C.  C.  44>1. 

Hi  Where  satSisfluition  is  sooght  ont  of  the  real  assets  descended  to.  an 

hifimthdr,  so  diat  the  parol  may  demur.  :      -c    • 

1.  Where  satisfaction  is  sought  out  of  real  assets  descended,  to  ip  jnfant 
heir,'  sa  UHtt  chepenrol  may  demur ;  the  court  will  appbint  a  feceiver  of  the 
r«alei0ftitedesoend<ed«    Sweet  tv Paruridge,  Didu  69d.    -       -     '  f  "^ 

4).  Bill  for  sale  of  real  estate  fiir  payment  of  debts.  The  heir  alU#  beHig 
an  infinity  the  parol  demurred.  The  court  will  appoint  a  receiver  as  iii  iMher 
cases.    Sweet  v.  Partridge,  1  Cox,  4SS. 


.:*ji 


18»  Ta'secure  the  residue  of  purcbase^moDey,  nndor  the  circumstances^ 

f  T  Beceiver  ap|K>inted  after  answier,  of  a  purchaser  upon  the  mutoal  tiev»;  for 
tl%  remainder  of  the  purchase-money,  or  the  deposit,  a  mixed  poss^fisioti,'' 
h^  admitted  insolvency,  and  iateatioa  to  sell  and  convey.  •  Hall  v;  Jenithi^ 
s^,  2  Yes.  A  Beam.  125. 

19.  Upon  refusal  by  purchaser  of  legal  estate,  to  pay  an  equitable  rent-^ 

charge. 

If  a  purchaser  of  the  legal  estate  in  lands,  which  are  subject  to  an  equit- 
able rent  dvurge,  refuse  to  pay  the  rent-charge,  a  receiver  wilT  b^'  isip- 
poiated.    Pritchard  v.  Fleetwood,  1  Mer*  54.  >  •      . 

IL  M&eti  a  um\xx  {(jgall  tmt  be  aniotittrti^ 

U  Against  the  l€^  estate,  upon  evidence  in  a  cause  not  brought  to 

hearing. 

Motfen  for  a  receiver  against  the  leeal  estate,  upon  evidence  in-  a  caU9e 
wtfK^li  bad  not  been  heard,  refused.    Lloyd  v.  Passwgham,  S  Men  697." 

2.  Against  a  tenant  in  common  in  possession,  tmless  excluding  his 

companion. 

M^tfon  by  tenant  ia  common,  for  a  receiver  against  his  eo-teaaniiii  pbs^ 
afsrioa,.  refMse4 ;  not  amounting  to  a  case  of  exclnsion.  Milbank  v*  Revett; 
2M«i;.405.  V  ^  ^ 

3.  For  simple-contract  creditors  of  a  deceased,  who  had  been,  but 
r.*  •  "  ceased  to  be,  a  &ader. 

Motion  by  simple-coiltract  creditors  of  one  who  had  been  a  under,  but 
cefsed  to  be  so,  and  was  not  a  trader  at  the  time  vfliisdeadi,  Ib^'avtrei^vi^r, 
up^  af^vit  bdfore  answer,  refused ;  not beiiq; witbifl^the  statute  47  Geo.'9; ' 
seal*  %  Qt  74b    Keene  v.  RUey,  S  Mer.  436.  .       i 

4»  Upeii  the  single  ground  of  an  exeputor^s '  being  in  mean  circvii)- ! 

stances.  JJ''  ^ 

^^'t^cHtmf  inXi  not  be  appointed  merely  be£^se  anexecutrjie  Is  poor.' 
Howard  v.  Papera,  1  Mad.  142. 

5v!P9NMiig  a  question  of  lien^  the  devisees  eonsetitihg  to  pay  ifi 

^•■^'^''^■^"  ■     '  '  '■  into  court--    ';'"^  '   Vj":;^.; 

Pending  a  question;  whether  estates  devised  were  subject  to  a  bond 

executed 
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executed  by  the  testator  for  maidng  a  settlenent  on  hb  wife  and  diiJdren,  the 
court  refused  to  appoint  a  receiver,  the  devisee  in  trust  consenting  to  pay 
the  rents  into  court.    Prebble  v.  Boghurst,  SwansU  513. 

6.  On  behalf  of  a  second  roortoigee^  living  the  mortgagor,  withoat 

the  consent  ot  the  first  mortgagee. 

A  second  mortgagee  cannot  have  a  receiver,  the  mortgagor  living,  with- 
out the  consent  of  the  first  mortgagee ;  because  the  court  cannot  prevent  the 
first  mortgagee  from  briiwing  an  ejectment  against  the  receiver  as  soon  ss  he 
is  i^pointed*    Phipps  v.  Bishop  of  Bath  and  WeJls,  Dick.  606. 

7.  In  a  cause  fi>r  an  account  of  a  partnership^  where  any  of  the  parties 

are  living. 

Vide  2  B.  C.  C.  872. 

6.  Where  tbare  is  a  trustee  with  powm'  of  entry  and  .distreas. 

Receiver  ought  to  be  appointed  where  there  is  a  trustee,  with  power  of 
entry  and  distress.    Buxton  v.  Monkhouse,  Cooper,  41 . 

9«  Upon  the  sbgle  ground  of  two  wills  being  io  eootroveny  in  tht 

spiritual  court 

Tlie  court  of  chanceiy  wDl^  not  intwfere,  by  appoiatinff  a  receiver^  upon 
the  mere  ground,  that  two  wills  are  in  controversy  in  the  spiritual  court; 
and  no  special  case  ;  as  that  the  property  is  in  dagger*  i|nd  ciuinpti>e  se- 
cured by  adndnistration  pendente  lite.    Richards  v.  Chave,  12  Ves,  462. 

IIL  iDf  iinpoittttit0  d  ttctiiw  t9  ffnpixtp  obOMH* 

An  estate  in  India. 

Appointment  of  a  receiver  of  an  estate  in  India.  The  receiver  to  be  in 
England ;  acting  by  an  agent.  Inquiry  directed,  what  should  be  the  term, 
beyond  which  ne  should  not  be  permitted  to  let.  v.   Undsej, 

15  Ves  91. 

I V.  mfto  map  f»  a  rrcfttr r« 

1.  A  practising  barrister. 

It  is  no  ob}eolion  to  a  receiver,  that  he  is  a  practising  barrister;  but  the 
solicitor  in  the  cause  cannot  be  receiver.    Gaiiand  ▼.  Gmiand,  2  Ves.  137. 

2.  One  residing  at  a  distance  from  the  estate,  and  In  parliament 

Petition  to  change  a  receiver.  The  master's  judgment  not  absolutely  cod- 
elusive ;  but  the  court  interferes  with  reluctance.  Tlie  recommendation  of 
the  testator,  and  the  respect  due  to  a  considerable  family,  are  to  be  atteqded 
to  in  the  appointment.  The  circumstances  of  the  person  proposed  (in  this 
instance,  ardation  of  thefimuly,)  a  residence^  distant  fironi  the  estate^  baa^ 
in  parliament,  and  a  practising  barrister  in  town,^houg^  no  absolute  disqua- 
lification, are  to  be  considerably  regarded.  Distinction,  with  reference  to 
such  circumstances,  between  the  auditor  and  a  receiver,  with  powers  to  lei, 
and  manage,  4rc.    Wynne  v.  Lord  Newborough,  15  Ves.  263» 

V.  sanj^o  (dititot  be  a  tereitim 

1  •  The  next  friend  of  in&nt  petitioners. 

The  next  friend  of  infant  petitioners  not  permiltad  to  act  as  seomsr. 
Stone  V.  Wishart,  2  Mad.  64. 

2.  Apc^r. 

A  peer  not  to  be  a  receivert  Attorney-general  v.  Gee,  2  Ves.  & 
Beam.  208. 

s.  n»« 
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3.  The  reoeiver*geaeiral  of  a  countj. 

Receiver-general  of  a  county  cannot  be  appointed  a  receiver.  Attomey- 
genend  v.  Day»  8  Mad.  2S4. 

4.  The  solicitor  in  the  cause. 

\ride2Ves.ld7. 

5.  The  solicitor  under  ft  commission  of  lirnacy. 

Solicitor  under  a  commiwion  of  lunacy,  not  to  be  appointed  receiver  of  the 
estates  of  the  lunatic.    £c  parte  Plncke,  2  Mer.  452. 

6.  The  trustee. 
The  trustee  cannot  be  receiver.    Anonymous,  3  Ves.515. 

7,  The  trustee,  whether  he  be  sole  trustee}  or  joined  with  others. 

A  trustee  cannot  be  receiver ;  whether  he  is  sole  trustee,  or  jointly  with 
others.    v.  Jolland,  8  Ves.72. 

8.  The  trustee;  unless  in  a  special  case,  and  without  emolument 

1  Trustee  (not  to  be  receiver:  unless  a  special  case,  and  without  emoln- 
ment.    Sykes  v.  Hastings,  llVes.363* 

2.  General  rule,  that  a  trustee  shall  not  be  the  receiver,  with  emolument. 
Sutton  V.  Jones,  15  Ves.  584. 

VX.  jS)ti  tol^asr  aniluattoii  a  vtmistx  tttdti  \»  appdfiittb^ 

A  stranger  cannot  propose  a  receiver. 

A  st^langer  etnnot  propose  a  receiver.  Attorney-general  v.  Day,  2  Mad. 
246. 

VII.  S>t  ti^  neMftarp  pwctkt  to  tB(  apiiKrattoti  for  a  rmlfter^ 

Where  a  mortgagee  appears  upon  the  bee  of  the  pleadings. 

A  receiver  cannot  be  appointed  without  mortgagee's  beinff  before  the 
court,  if  a  mortgage  appears  upon  the  fiice  of  the  pleadings.  Price  v.  Wil- 
liams, Cooperi  31. 

VIIL  jSle  tMNt  fttm  a  twetfwr  map  bt  aitpoJittrH^ 

1.  Before  subpoena  to  appear  sarved,  in  case  of  an  infimt's  estate.    , 

A  receiver  of  an  infant's  estate  grderedi  upon  filing  the  billt  and  before  a 
suhpfima  to  appear,  had  been  sewed.    Pitcher  v.  H«liar»  Pidu680. 

2.  Before  answer,  under  die  circumstances. 

1,  Motion  for  a  receiver  granted  before  answer.    2  B.  G,C.  158.^ 

2.  Beceiver  appomted  before  answer  upon  affidavit  of  misff  plicatioa  and 
danger  to  the  property  in  the  hands  of  an  ca^ecutov :  the  co-ej^ecutors  con- 
senuog  to  the  order.  A  strong  case  necessary  i^gainst  sn  executor.  Mid- 
dlieton  V.  Podswell,  13  Ves.  2G6« 

3*  Receiver  on  affidavits  before  answer*  Duckworth  v.  Traffbrd*  18  Ves. 
jun.  283. 

4..  Beceiver  panted  before  answer,  upon  the  biU  of  n  purchaser /»«Mbn<^ 
l^i  viz.  a  suit  instituted  by  the  wife  of  the  vendor ;  clamiing  under  a  set^ 
tlement,  voluntary,  as  being  after  marri^e.  Metcalfe  v.  Pulvertoft,  1  Ves. 
A  Beam.  180^ 

fi*  Becaiver  fqppoiated  before  answer,  in  the  case  of  a  devise  to  four  tnis- 
te€»^  of  whom  two  declined  to  ^t ;  aU  parties  being  before  the  court,  and 
coQAcuting.    Brodic  v.  BwrrigCj^  3  M)er.  p95. 

3.  In 
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S*  In  the  first  instanoef  where  the  aaswer  shoirs  that  die  real  cMie 

must  be  responable. 

Where  it  appean  by  die  antwery  that  the  real  estate  must  be  respenftle, 
as,  diat  there  is  no  persooal  estate,  to  be  first  applied  to  debts,  a  receirer 
will  be  granted  in  the  first  instance.    Joaei  t.  Pugh,  8  Yes.  71* 

IX.  £)f  tilt  burp  of  a  metdrr  to  pap  in  pnttdif  pmatntallp. 

Retaining  money  bqrond  the  year,  he  shall  pay  iolereat. 

1.  ReceiTer  ought  not  to  keep  aM>ney  arising  from  receipts  in  his  faaDds; 
if  be  does,  he  or  his  ezecutprs  shall  account  for  it.  Earl  of  Lonsdile  r. 
Church,  SB.C.C.41. 

8.<  Receiver  must  pay  in  his  money  yearly ;  and  must  pay  nodung  out 
without  an  order.  He  shall  paT  interest  for  monejr  kept  in  li»  hands,  even 
a  cpiarter  of  a  year  after  it  ougnt  to  hare  been  paid  in.  Inquiry  directed 
as  to  that,  though  he  had  passed  his  accounts,  ana  all  parties  declared  dien- 
sdres  sadsfied.    Fletcher  t.  Dodd,  I  Ves.  85. 

X«  jfl>f  tfft  inotK  ttt  tofiirj^  o  ttcotet  to  pap  to  pi'ottt>0  ft« 


He  is  compellable  to  appoint  by  petidoQ  or  motion. 

Receivers,  bein^  bound  by  recognizance  to  account  regularly,  or  when 
called  on,  are  considered  as  officers  of  the  court,  and  are  obUged  to  adcooat 
on  apj^icadon,  by  petidon  or  motion.    1  Ball  &  Beatty,  74. 

XL  Z  itcdtet  0BaH  tkrnfee  no  attfiatitap  from  j^  office  brpoiiit 

tj^  cegidar  allotoancr^ 

Therdbre  the  reodver  cxf  a  public  trust  widi  a  salary,  making  mtarest 

of  the  monies,  shall  account  for  it. 

Receiver  of  a  pubKc  trust  (havma  a  salanr)  making  interest  of  die  mouei, 
shall  account  for  it.    Earl  of  Lons&Ie  v.  Church,  3  B.  C.  C.41. 

XIL  SSBeit  a  xtttifttt  059U  bt  tttotbtttiKtti  |^  tfffintif* 

1.  Expenditure  upcm  the  estate^  widiout  an  order. 

1.  Receiver  here  gives  security  dulv  to  account ;  not  for  fiuthfiil  maasge- 
ment.  He  cannot  set  and  let,  or  imu:e  expenditures  without  iqpplicatioD  to 
court:  manager  in  West  Indies  may.    1  Yes.  199* 

S.  Receivers  and  committees  not  to  i^ply  the  trust  fund  in  repain  to 
any  considerable  extent,  without  a  previous  applicalion.  Attomey-gencrsl 
V.  Viaor,  11  Yes.  563. 

3.  Receiver  not  permitted  to  lay  out  more  than  a  very  small  sum  at  h» 
jBscredon.    15  Yes.  26. 

4.  A  receiver  is  not  to  lay  out  money  in  repairs  at  his  own  discretton: 
but  under  circumstances  an  mquiry  was  directed;  and  the  report  stating 
that  the  expenditure  was  for  tne  lasting  ben*efit  of  the  estate,  and  by  the 
directioa  of  the  trustees,  die  order  for  the  allowance  was  made.  Bloat  v. 
Cfitherow,  6  Yes.  799. 

5.  Upon  a  receiver's  aoplicadon  to  be  allowed  for  repairs  done,  aa  is* 
qunj  was  directed,  whether  the  repairs  were  reasonable.  Attornqr-geneol 
▼.Vigor,  11  Yes.  569. 

6.  Formerly,  a  receiver  was  not  enUded  ta  any  albwaacogfipr  suom  oT 
money  laid  out  by  him  on  the  estate,  without  a  previous  order.*  But  accotd- 
iag  lo  die  present  pmcdce,  a  reference  is  directed  to  die  master  to  inqaiK 
whether  m  transaction  b  for  the  benefit  of  the  parties  interested.  Teospert 
V.  Ord,  2  Mer.  5S. 
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2.  Expenditure  by  West  India  manager  during  his  absence. 

'  Manager  of  a  West  India  estate,  although  not  entitled  during,  his  absenice 
from  the  island  to  charge  coramisgion»  yet  is,  entitled  to  be  allowed  all  such 
sums  as  he  has  reasonably  paid  to  others  to  whom  he  has  entrusted  the  ma* 
nagement.    Forrest  v.  Elwes,  2  Mer.  TS.  x         . 

XIII.  SiSj^  attttibtt  fiffall  Ioj»  BuK  aUtHamut* 

1.  llpoii  not  passing  his  accounts  r^gularly^  and  paybg  in  the  balance. 

J*  Ileceiypr  who  does  not  pass  his  accounts  regularly^  not  to  be  allowed 
poundage.    8  Ves.  371* 

^^r^  Ge^ral  acderi  that  receivers  shall  annually  pass  thdr  aooounisj':  ajfid 
pay. Wibair  balaoio^s;  or  lose  their  salaries:  and  be  charged  tvitbrinaecest 
at-,^yvt<^. .  45  Yes.  27&  '..    #  vr.  , 

21^  .^ceiver  pf  the  personal  estate  of  the  testator^  not  pMnag  bk  ae«  ^ 
counts,  and  paying  in  the  balances,  deprived  of  his  utaryi  aad  ohaiyJ. 
with  Interest;  not  upon  each  sum  from  the  time  it  was  received,  accordmg., 
ta  K^  aUfilMta^  mplkabletD  a  receiver  of  annusd  rents  and  profits:  but, 
4B  an  executor  would  be  charged.    Potts  v.  Leighton,  15  Ves.  27S. 

2.  A  West  India  manager  cannot,  during  his  absence^  choi^  com- 

mission. 
Vlde?Men72. 

XIV.  mftm  a  ttttibet  '9ffM  ttot  be  cotntien^dteti  for  Sfjsr 

Attending,  without  an  order,  a  survey  of  the  estate. 

A  reaaiver  ia^iot  entitled  to  any  compensation  for  his  trouble,  in  aMei^d*- 
ing  a  survey  of  the  minor's  estata,  there  being  no  order  made  for  his  atten- 
dfSxce.    E^  parte  Otwby,  I  Ball  ic  Beatty,  189. 

,    XV.  mffm  a  recertec  ^Ball  nttsitoer  for  a  lojjjj.     . ; 

Where  the^ntttiittance  was  to  his  own  credit  and  use,  and  the  banter 

failed.  * 


Receiver  diorged  with  a  loss  by  the  failure  ci  the  banker;  having mada 
the  remittances  to  his  owp  credit  and  use ;  and  not  to  a  separate  aecovaa. 
for  die  trusL    Wren  v.  Kirton,  11  Ves.  S77.  '' 

XVI.  tRBfien  a  vtttititt  0gan not  anstoer for  ala&$*\  ^ ; 

Where  the  deposit  was  made,  on  his  going  to  London  to  pass. his 

aceounta,  with  testator^  banker,  who  iaiieil.  ^    " 

Receiver  not  liable  by  the  failure  of  the  testator's  banker  at  Brrstof ;  with 
whom  (bi^  feeely«r,  when  goins  to  London  to  pass  his  accounts,  dcp'ositetf 
the^money,  intending  to  draw  tor  it.    3  Ves.  566. 

V  -1  .«XVIL  .QDiat  octn  a rmitorwi^i  to ]»r 0r«^  ; 

It  seems  he  may  distrain  without  an  oi'der. 
Motion  Tor  receiver  to  distrain.    Hughes  v.  Hughes,  1  Ves.  16U  . 

xyill.  ©afiat  acts  a  reteiber  tannot  Ho  per  st*.   ; 

.    .    1.  Leasee  even  for  one  year. 

Racrfver  is  to  lei  the  estate  to  the  best  advantage :  but  he  cannot  raise 
the  MIH9  upon  l^t^  grounds  :  nor  turn  out  tenants ;  nor  let  eveu  for  one 
year  without  application  to  the  master.    1  Ves.  165. 

Vol.  VUL  3  L  2.  Proceed 
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2.  Proceed  in  ejectment 

Receiver  cannot  proceed  in  ejectment.  Wynn  ▼•  Lord  Newborough, 
3  B*  C.  C«  oo* 

XIX.  £)f  motjott0  tfiat  a  vtmbtt  map  tiuftratn. 

1.  Whether  necessary. 
Receiver  permitted,  on  motion,  to  distrain.    Hughes  v.  Hughes,  8  B,  C.  C. 

87. 

2.  After  order  to  elect,  to  proceed  at  law  or  in  equity. 

After  order  to  elect,  to  proceed  at  law  or  in  equity,  a  receiver  appointed 
by  this  court,  cannot  distrain  ft)r  rent,  without  unciertaking  to  proceed  in 
equity  only.     Mills  v.  Fry,  Cooper,  107. 

3.  Ordered  to  distrain  in  the  names  of  trustees. 

Order,  that  a  receiver  might  distrain  in  the  names  of  trustees.  Shellj  t. 
Pelham,  Dick.  120. 

4.  Ordered  to  distrain  on  one  of  several  tenanii. 

Tenants  directed  to  pay  their  rents  in  a  given  time,  on  the  first  applicatioo, 
or  to  stand  committed ;  and  the  receiver  to  be  at  liberty  to  distram  on  one 
tenant.    Mitchel  v.  Duke  of  Manchester,  Dick.  787. 

XX.  £Df  monott0,  tftat  a  ttttiut  map  itidtttsitr  a  9vdt 

An  ejectment. 
Vide3B.C.C.88. 

XXI.  mtttfftt  a  vtttibtv  10  liable  to  a  0tittt 

An  ejectment  agunst  a  receiver  in  possession,  cannot  be  brought  witb- 

'         out  leave. 

Where  a  receiver  is  in  possession,  an  ejectment  cannot  be  brought  with- 
out leave  of  the  court.    Angel  v.  Smith,  9  Ves.  339. 

XXII.  £>f  tnotYQtnii,  tgat  a  ttmt^tt  map  tiefimn  a  0itit« 

Preliminary  reference,  whether  beneficial. 

Upon  a  motion,  that  a  receiver  may  be  at  liberty  to  defend  an  ejectment, 
the  parties  interested  being  adult,  and  consenting,  a  reference  was  madci 
whether  it  waa^  for  their  benefit.    Anonymous,  6  Ves.  287. 

XXII I.  Cge  tottfittiumm  of  appointtng  a  temUer. 

Whether  the  estate  is  discharged  from  loss  arising  from  his  fidlure  or 

misconduct 

1.  When  a  loss  arises  from  the  default  of  a  receiver,  appointed  by  the 
court,  the  estate  must  bear  it.    Hutchinson  v.  Lord  Massareene,  2  B.  &  B. 

55. 

2.  Where  a  receiver  is  appointed,  upon  application  of  a  mortgagee,  and 
embezzles  the  rents,  the  loss  must  fall  on  the  mortgagor.  Rigge  v.  Bowater, 
3B.C.C.  365. 

3.  The  appointment  of  a  trustee  by  creditors  to  receive  rents  for  the  pay- 
ment of  debts,  discharges  the  estate  from  any  loss  arising  from  the  ftOure 
of  the  trustee.    Hutchinson  v.  Lord  Massareene,  2  B.  &  B.  49. 

4.  The  receiver  of  the  profits  of  a  colliery,  paying  a  creditor  on  the  col- 
liery with  a  bill,  which  was  not  honoured,  the  colliery  remains  liable  to  the 
payment  of  the  original  debts,  and  the  receiver  being  about  to  pais  his 
accounts,  in  which  accounts  he  took  credit  for  the  receipt  given  by  the 

creditor  on  the  payment  by  bill|  and  a  balance  being  due  on  such  account 

to 
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to  the  receiver,  who  had  become  a  bankrupt,  the  creditorj  on  giving  up  the 
bill,  directed  to  be  paid  out  of  the  balance  payable  to  the  receiver.    Tempes 
v.  Ord,  1  Mad.  90. 

XXIV.  £)f  motfotus,  to  lkt0cfiarge  a  vtmt»v^ 

Consent  of  incumbrancers,  necessary. 

1.  Bill  filed  by  a  creditor  on  behalf  of  himself  and  other  creditors,  and  a 
receiver  appointed ;  the  receiver  shall  not  be  discharged  upon  the  consent 
of  the  plaintiff,  against  the  consent  of  any  incumbrancer,  who  is  a  party 
defendant.    Larsan  r.  Bower,  1  Sch.  &  Lef.  296. 

8.  So  althougn  an  incumbrancer  were  not  a  party,  nor  had  proceeded  in 
the  suit,  and  were  obliged  to  file  a  new  bill,  yet  semble^  the  court  would 
not  discharge  the  receiver,  and  would  direct  that  such  bill  should  be  taken 
as  filed  at  the  same  time  with  the  former.    Ibid. 

XXV.  jfiDf  ptdcottf  df  contempt  agaitttit  a  meiber. 

1.  Disobe^g  an  order  fi>r  paying  in  money,  he  shall  be  committed. 

ReceiTer  not  paying  in  a  balance  under  an  order,  may  be  proceeded 
against  personally  by  commitment.  A  previous  order,  in  the  alternative,  that 
by  a  certain  day  he  shall  pay  or  stand  committed,  is  necessary ;  though  he 
was  under  an  order  for  payment  by  a  certain  day  upon  his  appearance  by 
counsel,  prajdng  time.    Davies  v.  Cartwright,  14  Ves.  14S. 

2.  A  preliminary  alternative  order  necessary  to  found  a  commitment 

for  disobeying  an  order  to  pay  in  mbney. 
Ibid. 

XXVI.  j^f  mtKt$  ttlatito  to'  temtiet0. 

Relative  to  their  accounting  and  accounts. 

1.  General  orders  as  to  receivers*  accounts.    4  B.  C.  C.  157- 

2.  General  order,  that  the  master  shall  annually,  at  the  second  seal  after 
trinity^  term,  certify  to  the  court  the  state  of  the  several  receivers'  accounts 
in  their  respective  offices.    2  Ves.  39. 

XXVII.  In  relation  to  tfft  ma0ter'0  appotntmntt  of  a  xtm\m^ 

1.  He' need  not  state  his  reasons. 

Appointment  of  receiver  is  in  the  discretion  of  the  master ;  who  need  not 
state  nis  reasons.  To  support  an  exception  there  must  be  a  substantial 
objection.    Thomas  v.  Dawkin,  1  Yes.  452. 

2.  The  court  interferes  with  the  master's  appointment  with  reluctance. 
Vide  15  Ves.  283. 

3.  Exception  is  the  course  for  reviewing  it. 

The  proper  way  to  bring  a  report  appointing  a  receiver,  before  the  court, 
is  by  exception  to  it.    Creuze  v.  Bishop  of  London,  Dick.  687« 

4.  But  the  exceptions  must  show  the  person  appointed  to  be  improper. 

1.  The  master's  report  of  his  approbation  of  a  receiver  must  stand  till 
the  person  is  impeached  as  improper.  Creuze  v.  Bishop  of  London,  2  B.  C.  C. 
253. 

2.  Exceptions  will  not  lie  to  a  master's  report  of  the  appointment  of  a 
receiver,  without  showing  the  person  appointed  is  improper. ,  Thomas  v. 
Dawkins,  3  B.  C  C.  508. 

3*  The  master's  judgment  is  conclusive  in  appointing  m  receiver,  unless 
some  siibstantial  objection  is  shown.    Garland  v.  Garland,  2  Ves.  137* 

4.  The  court  will  not  control  the  officer's  appointment  of  a  receiver  wiUi- 
out  a  special  case.    Anonymousi  3  Ves.  515. 

3  L  2  5.  To 
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5*  To  maintain  an  excepdon,  a  strong  case  of  disqualification  is  ne- 
cessary. 
To  maintain  an  exception  to  the  master's  appointment  of  a  receiver,  a 
strong  case  of  disqualification  is  necessary.    Tharpe  v.  Tharpe,  12  Ves. 
217. 

6.  In  this  case  the  exception  was  disallowed. 

Exception  to  the  master's  i^pointment  of  a  receirery  disallowed.  Wilkiog 
V.  Williams,  3  Ves.  588. 

7.  His  nomination  reconsidered  on  an  intermediate  grant  of  admir 

nistration. 

'  A  receiver  having  been  appointed,  the  executor  being  out  of  the  jarii- 
diction ;  on  administration  afterwards  taken  out,  it  was  referred  to  the  mis- 
ter to  reconsider  the  appointment  of  a  receiver ;  regard  being  had  to  the  ad- 
ministration granted.    Faith  v.  Dunbar,  Cooper,  200. 

8.  The  course  where  parties  neglect  to  propose  a  receiver. 

The  neglect  of  parties  to  propose  a  receiver  beine  accounted  for,  the 
master  was  directed  to  review  nis  report,  and  receive  meir  proposal  of  a  re- 
ceiver.   Attorney-general  v.  Day,  2  Mad.  246. 

9.  On  parties  accomiting  for  their  neglect,  tbe  master  will  be  ordered 

to  receive  their  proposals.    . 

When  parties  neglect  to  propose  a  receiver  before  the  matter,  onffre 
whether  the  master  can  propose  one,  or  whether  an  application  ought  not 
to  be  made  to  the  court.    Attorney-general  v.  Day,  2  Mad.  246. 

^^     ^^     •  * 

XXVIII.  0Qmtt  of  tge  mutitp  mitiirrti  of  a  nmtat* 

1.  A  receiver  in  England. 
Vide  1  Ves.  1S9. 

2.  A  receiver  abroad. 
Ibid. 

.3.  Receivers  were  appointed  upon  their  own  recognizances. 

Receivers  appointed  on  their  own  recogmzances.  Ridout  v.  Earl  of  Flj- 
mouth,  Dick,  68. 

XXIX.  3[n  relation  to  tge  inmit^  of  a  ttmfm. 

Their  rights  against  the  receiver. 

1.  Surety  for  a  receiver,  indemnified  out  of  the  balance  due  Co  him.  Glas- 
sup  V.  Hamson,  3  Ves.  &  Beam.  134. ;  Cooper,  61.' 

2.  The  recognizance  of  a  surety  for  a  receiver  being  estreated,  and  an 
action  brought  against  such  surety,  an  application  was  made  by  him  for  a 
reference  to  see  what  was  due,  and  for  an  order  for  payment  by  instafanentSi 
and  for  an  injunction  to  stay  proceedings  at  law.  An  order,  by  consent,  wai 
made  accordingly,  on  paying  the  costs  of  the  application,  and  of  proceed- 
ings consequent  on  the  order.    Widker  v.  Wild,  1  Mad.  528. 


RECORD, 

£)f  tmpusmttg  a  tttnxh^ 

A  record  may  be  affected  by  fraud :  a  fine  for  instance ;  as  if  ^ 
appearance  of  the  woman  was  the  effect  of  previous  compulsion.  3  Ves.  & 
Beam.  iS. 

RECOVERY. 


Appendix.]  RECOVERY:  885 

9 

RECOVERY- 

I.  jS)f  legal  recoterieiSf 

A  case  to  which  the  statute  14  Geo.  2.  c.  3'0>  s.  5.  was  held 
applicable. 

II.  j^f  equtta&Ie  cecofier^f 

1.  Analogy  between  l^al  and  equitable  recoveries* 

2.  When  valid — no  analogy  between  legal  and  equitable  re^ 

covery,  with  reference  to  possession  with,  or  adverse  to, 
the  title. 

3.  When  valid —  though  the  tenant  in  tail  was  not  at  the  time 

in  actual  receipt  of  the  rents. 
4-.  When  valid  —  a  legal  estate  in   the  equitable  tenant  to  the 
praecipe}  no  objection  to  an  equitable  recovery. 

5.  When  valid — by  feme  covert^  equitable  tenant  for  life  of  a 
.  separate  estate. 

6.  Their  operation  —  equitable  recovery  will  not  bar  a  legal 

estate* 

7.  Their  operation  -^  equitable  recovery  bars  equitable  estates,. 

if  there  is  an  equitable  tenant  to  the  praecipe. 

8.  Their  operation  —  equitable  recovery  bars  equitable  estates. 

in  remainder,  though  united  with  the  legal  fee  in  trust  ta 
secure  the  limitati<ms. 

9.  Their  operation  —  where  nothing  but  equitable  interests  are 

interposed  between  the  l^al  estate  and  the  ulterior  equit-^ 
able  interests. 

III.  mJb^t  )iartel0  or  edtatm  are  (ompn0rtr  bp  a  moterp^ 

Miscellaneous  cases. 


L  S>f  legal  rtwitnitg* 

A  case  to  which  the  statute  14  Geo.  2.  c.  20.  s.  5.    was  held  appti* 

cable. 

Where  a  lease  and  release  were  made  to  create  a  tenant  to  the  praecipe  in 
a  recovery,  and  the  lease  was  lost,  it  was  held  to  be  »  case  to  which  the 
relief  ^iven  by  the  statute  14  Geo.  2.  c.  20.  s.  5.  applies.  Holmes  v.  Ailsbie^, 
1  Mad.  551. 

II.  £>f  eqiufeatile  mofierie0. 

1 .  Analogy  between  legal  and  equitable  recoveries. 
Analogy  between  legal  and  equitable  recoveries.    3  Ves.  276* 

2.  When  valid -^  no  analogy  between  l^al  and  equitable  recovery, 
with  reference  to  possession  with,  or  adverse  to,  the  title. 

.  No  analogy  between  legal  and  equitable  recovery,  with  reference  td  pos^ 
session  with,  or  adverse  to,  the  title.    To  make  a  legal  tenant  to  the  praecipe, 

{ possession  by  seisin,  in  fact  or  law,  is  absolutely  necessary :  otherwise  no 
egal  freehold  is  acquired ;  but  in  the  other  case,  as  it  is  not  the  object,  nor 
can  ever  be  the  effect,  of  the  conveyance  to  transfer  the  possession,  but  only 
to  pass  the  equitable  interest,  if  he  has  a  sufficient  equitable  interest,  viz. 
an  equitable  estate  tail,  the  recovery  is  well  suffered.    16  Ves.  2d0. 

3  L  3  3.  When 
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3.  When  valid  —  though  the  tenant  in  tail  was  not  at  the  time  in  actual 

receipt  of  the  rents. 

Equitable  recovery  valid ;  though  the  tenant  in  tail  was  not  at  the  tine  in 
actual  receipt  of  the  rents ;  which  the,  trustees  paid  over  to  others  naders 
decree^  afterwards  reversed.    Lord  Grenville  v.  Blyth,  16  Ves.  S2I. 

4.  When  valid  —  a  legal  estate  in  the  equitable  tenant  to  the  pnBcq)e} 

no  objection  to  an  equitable  recovery. 

A  lesal  estate  in  the  equitable  tenant  to  the  praecipe,  is  no  objection  to  an 
equitable  recovery.    3  Ves.  126. 

5.  When  valid  —  hj  feme  caoertf  equitable  tenant  for  life  of  a  aq)ante 

estate. 

Devise  to  trustees  and  their  heirs,  in  trust,  to  receive  and  pay  over  renfti 
and  profits  to  A.,  Vijeme  covert^  for  life,  for  her  separate  use;  and  after  her 
decease,  to  conv^  to  her  daughters,  as  tenants  in  common  in  tail ;  re- 
mainder over:  A.  takes  an  equitable  estate  for  life;  and  may,  by  lease  and 
release,  make  a  tenant  to  the  pr^pe  for  an  equitable  recovery:  each 
daughter  takes  a  vested  estate,  when  she  comes  in  esse;  subject  to  be  de- 
vested as  the  number  increases :  the  conveyance  in  execution  of  the  tnut 
need  not  wait  the  death  of  A.    Bumaby  v.  Griffin,  S  Ves*  266. 

« 

6.  Their  operation  —  equitable  recovery  will  not  bar  a  legal  estate. 
An  equitable  recovery  will  not  bar  a  legal  estate.    3  Yes.  125. 

7.  Their  operation  —  equitable  recovery  bars  equitable  estates,  if  there 

is  an  equitable  tenant  to  the  praecipe. 

Equitable  estates  barred  by  equitable  recovery,  if  there  is  an  equitable 
tenant  to  the  praecipe.    18  Ves.  jun.  418. 

8.  Their  operation  —  equitable  recovery  bars  eqiutable  estates  in  re- 
mainder, though  united  with  the  l^;al  fee  in  trust  to  secure  the 
limitations. 

Equitable  estate  in  remainder,  though  united  with  the  legal  fee  in  trust  to 
secure  the  limitations,  barred  by  an  equitable  recovery.    18  Ves.  jun.  416- 

9.  Thar  operation  —  where  nothing  but  equitable  interests  are  inter- 
posed between  the  legal  estate  and  the  ulterior  equitable  interests. 

Equitable  recovery,  when  nothing  but  equitable  interests  interposed  be- 
tween the  legal  estate  and  the  ulterior  equitable  interests.  18  Ves.  jun. 
419. 

III.  WbM  pavttl$  m  mMt0  are  (om{in0eti  bp  a  vtabetp* 

Miscellaneous 


1.  On  a  question,  whether  a  particular  estate  iiomiaa^f  not  mentioDed  in 
a  recovery ;  or  the  deed  leadingthe  uses  of  it,  passed  by  the  recovery ;  held, 
it  did  not.    Thomas  V.  Davis,  Dick.  801. 

2.  Estates  ^comprised  in  a  recovery:  the  words  being  sufficiently  cooi* 
prehensive,  notwitfistandinff  an  inference  against  the  possession  of  the  fsrtjr* 
and  his  intention  to  exclude  them  from  acts  done  under  a  misconceptioii  of 
his  title.    Pigott  v.  Waller,  7  V^.  98. 


REGISTERS 
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REGISTER'S  OFFICE. 
jDf  tge  oflBcr  of  tfft  vtqipm  of  tge  court  of  tffanmp, 

1.  Whether  assignable. 

2.  It  descends  to  the  heirs  general  of  the  duke  of  St  Albans, 

and  does  not  follow  the  title. 


£>f  tge  office  of  tfft  tegt0trr  of  tge  court  of  cgdncerp» 

1.  Whether  assignable. 

Whether  the  office  of  register  of  the  court  of  chancery  is  assignable? 
3  Ves.  33.  .  ' 

2.  It  descends  to  the  heirs  gjsneral  of  the  duke  of  St.  Albans,  and 

does  not  follow  the  title. 

The  grant  of  the  office  of  register  of  the  court  of  chanceiy  for  lives,  in' 
trust  for  die  duke  of  St.  Albans,  his  heirs,  and  assigns,  descends  to  the  heirs 

general ;  and  does  not  follow  the  title ;  and  being  assignable,  the  claim  of 
le  mortgagee  was  established,  but  not  to  the  by-gone  profits.  (See  3  Ves. 
25.)  The  duke  being  trustee,  but  having  obtained  possession  without  title, 
as  heir ;  the  court,  though  the  plaintiff  was  an  infant,  inclined  not  to  cany 
the  account  farther  back  than  the  time  of  filing  the  bill,  if  the  profits  had 
not  been  paid  into  court  at  an  earlier  date  in  the  suit  instituted  by  the 
mortgagee.  .  Drummond  v.  the  Duke  of  St.  Albans,  5  Ves.  433. 


REGISTRY  ACTS. 


I*  3[n  to&at  tatM  tge  rcgt^trp  actti  gn&r  no  optratton^ 

1.  Between  the  party  taking  the  conveyance,  and  him  who  con- 

veyed, or  his  general  assignees. 

2.  Mortgages. 

3.  Notice. 

IL  jS^f  tj^  notice  mtt0eaxp  to  tnfiali&atr  ttt  effect  of  regig^ 
trdtton^ 

It  must  amount  to  actual  fraud. 

IIL  jflDf  tj^  form  of  regt^trattom 

1.  Necessary  implication  equivalent  to  direct  expression. 

2.  With  reference  to  the  Irish  registry  act,  6  Anne,  c.  2. 

IV.  jS^f  tSie  3|ri0B  regt^trp  actsr. 

6  Anne,  c.  2. 


I-  3[n  to^dt  ta$t0  tfte  re0i0trp  am  iatt  no  operattom 

1.  Between  the  party  taking  the  conveyance,  and  him  who  conveyed^ 

or  his  general  assignees. 

The  object  of  the  registry  acts  is  only  to  protect  subsequent,  purchasers. 
They  have  no  effect  therefore  to  vitiate  the  conveyance  for  want  of  reg^s* 

3  L  4  tration 
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tration,  as  between  the  party  taking  the  conveyance,  and  him  who  cooTeyed, 
or  his  assignees,  under  a  commission  of  bankruptcy.  Jones  ▼.  GibboDs, 
9  Ves.  407- 

2.  Mortgages. 

The  register  of  a  mortgage  will  not  by  itself  affect  a  subsequent  encum- 
brancer without  notice.    Cator  ▼.  Cooley,  1  Cox,  182. 

3.  Notice. 

The  registry  of  a  deed  gives  priority,  but  does  not  a£fect  a  par^  with 
notico^    Pentland  v.  Stokes,  2  B.  &  B.  75. 

IL  £>f  tBe  mtiu  necetutarp  to  iittialtDdtt  ti^  effect  of  tt8i0^ 

trattotu 

It  mu9t  amount  to  actual  fraud. 

A  registered  conveyance  of  premises  in  Middlesex,  for  valuable  consider- 
ation established,  against  a  prior  devise  not  registered :  the  evidence  of 
notice,  which  ought  to  amount  to  actual  fraud,  not  being  sufficient.  JoUaod 
v.  Stainbridge,  3  Ves.  478. 

III.  £)f  tge  faxm  of  ces^ettattom 

1.  Necessary  implicaticMi  equivalent  to  direct  expresnoB. 

A  memorial  of  registry,  containing  the  substance  of  a  covenant  in  a  lease, 
though  not  expressly  setting  forth  a  proviso  in  it,  is  a  good  registration,  the 
proviso  being  implied  in  it.    M'Alpine  v*  jSwifl,.  1  Ball  &  3eatty,  285* 

2.  With  reference  to  the  Irish  registry  act 

Whether,  in  order  to  constitute  such  a  registration  as  would,  under  the  re- 
gistry act  (6  Ann.  c.  2.)  give  a  deed  priority,  a  certificate  of  the  deed  having 
been  produced  to  the  officer  at  the  time  of  the  registry,  should  be  endorsed 
then,  or  at  a  subsequent  period,  qutere.    Eyre  v.  I>olphin,  2  B.  &  B.  290- 

IV.  £)f  tge  Blrisfg  itsitttrp  acttf^ 

6Anne»  c.2. 

1.  A  mortgagee  is  prevented  by  the  operation  of  the  tegk^  act  (6  Ann. 
c.  2.)  from  tacking  so  as  to  gain  a  prionty  against  fne9ne  registered  incum- 
brances.   Latouche  v.  Dunsany,  1  Sch.  &  Lef.  137.  157. 

2.  And  for  the  purpose  of  adjusting  the  priorities  between  deeds  under  this 
act,  judgments  also  obtained  priorities,  although  not  generally  within  the  coa- 

-.  templation  of  the  act.     Sch.  &  Lef.  137«  160. 


RELEASE. 
I.  rn^t  rmttm^tattcre  di:e  mgixs^  bp  a  ttieaiie^ 

Knowledge  in  the  releasor  of  what  he  releases.. 

IL  S>t  tge  operation  of  a  releatiet 

1.  Force  of  the  general  terms. 

2.  In  relation  to  the  fact  of  intention. 
S.  In  miscdlaneous  cases. 

IJL  l^oof  of  a  tele»se« 

Circumstances  were  held  not  sufficient  evidence  of  the  rdease  of 
a  bond  debt. 

IV.  W 
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IV.  i^f^  juri0trictton  o(  tmm  of  eqtiitp  to  m  flOiHe  telrasfst 
tmproperip  obtaiitebf 

Genehd  rule. 

T  .       ■■  — 

L  aaBBat^mittntftotKOt  wet  tmpIitH  bit  a  telrafltr» 

Knowledge  in  the  releasor  of  what  he  releases* 

A  release  ex  vi  termini  imports  a  knowledge  in  the  releasor  of  what  he  re- 
leases ;  and>  therefore,  where  executors  (who  had  taken  the  opinion  of  coun- 
sel, which  they  had  not  conununicated,)  obtained  a  release  ofthe  orphanage 
share  from  the  husband  of  a  freeman's  daughter,  they  were  decreed  to  ac- 
count ;  that  the  parties  might  elect  the  length  of  time,  and  alleged  loss  of 
vouchers,  being  no  sufficient  bar  to  such  account*  Salkeld  v.  Vernon^ 
1  Eden,  64« 

II.  jDf  tgr  operation  of  a  ttlta^t^ 

1.  Force  ofthe  general  terms. 

Release  of  a  debt.  A  reversion  not  included  by  the  general  terms,  hotd 
Braybrooke  V.  Inskip,  8  yes.417. 

2.  In  relation  to  the  tact  of  intention. 

Tenant  for  life,  with  remainder  to  his  son  in  tai)^  with  remainder  to  him- 
self in  fee,  devises  ^'all  his  estate"  to  his  daughters.  The  surviving  daugh- 
ter executes  a  general  release  to  her  brother  ^the  tenant  in  tail)  in  words  suf- 
ficient to  pass  &e  reversion  in  fee.  A  bill  being  filed  by  her  to  set  aside  this 
release,  upon  the  ground  that  it  was  meant  only  for  a  particular  purpose  ; 
lord  chancellor  King  at  first  decreed  in  favour  of  the  plaintifT;  and  afterwards, 
on  a  rehearing,  directed  issues  to  try,  Ist,  whether,  at  the  time  of  the  exe- 
cution of  the  deed,  she  knew,  or  was  apprised  of,  her  title  under  the  will : 
2dly,  whether  she  Intended  by  the  release  to  pass  that  reversion.  And^  on 
appeal,  the  decree  was  affirmed.    Farewell  v.  Coker,  2  Mer.  854. 

S.  In  miscellaneous  cases. 

1.  A  tenant  for  life,  with  remainder  to  B.  in  tail,  commits  a  forfeiture.  B.» 
in  consideration  of  annuity  Ibr  the  life  of  A.,  releases.  The  rriease  is  not  good 
against  the  heir  ofthe  body  of  B.,  and  B.  ia  therefore  bound  to  BMkftsgood 
conveyance  for  the  life  of  A.    Lewis  v.  Roeers,  3  Anst.  579. 

2.  Under  a  settlement^  on  marriage,  of  a  female  ward  of  court,  the  husband 
having,  in  consideration  of  receiving  a  certain  part  of  her  fortune,  (the  value 
of  which  was  taken  by  estimation,)  released  all  right  and  interest  in  the  residue, 
was  thereby  deprived  of  all  farther  interest ;  and  not  permitted  therefore  on 
suggestion,  that  the  estimation  was  not  fair,  to  attend  the  account,  directed 
agamst  the  executors.    Pearce  v.  Crutchfield,  16  Yes.  48. 

IIL  jBroof  of  a  ttleatte^ 

Circumstances  were  held  not  suflSdent  evidence  ofthe  release  of  a  bond- 
debt 

Circumstances  not  sufficient  evidence  of  a  release  of  a  bond-debt.  Beeves 
V.  Brymer,  6  yes.516. 

IV.  iS>t^iuti^iUtiMt^f  tmmt^tttitdtptam 

tm{ito{KerIii  obtaimtrf 

General  rule. 

Where  a  release  <^  a  legal  demand  has  been  improperly  obtained,  a  court 
of  equity  will  set  aside  the  release ;  but  will  not  dei^ree  payment  of  the  legal 
demand.    Fascoe  v.  Pascoe,  2  Cox.  109. 

RE. 
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REMAINDER. 

I.  3[n  telation  to  comtngrttt  ttmainlitr^  tn  tj^  tern  of  rtqpp^ 

SoItKt. 

The  freehold  in  the  lord  will  support  them. 

II.  3n  reldtiott  to  cotttittgmt  mnafotiertf  in  tge  caitt  of  ttii0t0« 

'  The  estate  in  the  trustees  will  support  them. 

IIL  3[n  relation  to  crotftf  remauider^f 

Implication  of. 

IV.  3[n  ttlation  to  tj^  {lartitular  etitate. 

It  is  considered  to  be  given  for  the  sake  of  limitation  over. 

V.  3[n  rtlatton  to  tfft  itmaintitr^men* 

1.  Their  right  to  have  leases  by  the  tenant  for  life^  set  aside. 

2.  Their  right  to  restrain  a  receiver  from  evicting  tenants. 

VL  j3D{  barring  itmainterjj. 

In  the  case  of  a  tenant  for  life  of  an  estate  jtkt  outer  vie^  and  a 
trust  by  wilL 


I.  3[n  rtlation  to  contingent  remainHer^  in  ti^  caue  of  copp« 

The  freeehold  in  the  lord  will  support  them. 

The  freehold  in  the  lord  will  support  a  contingent  remainder.  4  B.  C. 
C.  d5S. 

XL  3n  rriation  to  contingent  remaintierjii  ixi  t^  cajte  of  tco$t$* 

The  estate  m  the  trustees  will  support  them. 

In  case  of  a  trust,  the  estate  in  the  trustees  will  support  contingent  re* 
mainders.    2Ves.234. 

III«  /3n  relation  to  tro00  rentainliertf. 

Implication  ofl 

1.    Cross  remainden  implied.    Bumaby  v.  Griffin^  S  Yes.  266. 
8.  The  reasoning  in  the  implication  of  cross  remainders,  upon  the  expres- 
sion **  all  the  premises,"  &c ;  not  satisfactory.    17  Yes.  jun.  75. 

IV.  3|n  relation  to  tj^  {larticniar  etitatr^ 

It  is  considered  to  be  given  for  the  sake  of  limitation  over. 

Pacticular  estate  considered  to  be  given  for  the  sake  of  limitation  over. 
1  Yes.  151. 

V.  3|n  relation  to  tfie  reniain)ier«ttien» 

1.  Their  right  to  have  leases  by  the  tenant  for  life^  set  aside. 

A  bill  wiU  not  lie  at  the  suit  of  a  remainder-man,  to  set  aude  a  Idse  by 
tenant  for  life,  on  the  ground  of  its  being  accompanied  with  a  loan  of  money : 
there  being  no  privi^  between  them,  and  the  remedy  being  at  law.  Corbet 
V.  Segrave,  S  B«  &  B.  98. 

%  Thrir 
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S.  Their  right  to  restrain  a  receiver  from  evicting  tenants. 

Motion  by  a  remote  remainder-man  and  tenants,  to  restrain  receiver  from 
ejecting  tenants,  refused  with  costs;  their  interest  not  being  sufficient. 
Wynne  v.  Lord  Newborough,  1  Ves.  164. 

VL  jJDf  barring  ttmaiittKrK^ 

In  the  case  of  a  tenant  for  life  of  an  estate  mr  outer  vie^  and  a  trust  by 

will 

A  tenant  for  life  of  an  estate /wr  outer  vie»  and  trustee  in  the  will,  can,  by 
deed,  jomtly  with  the  remainder-man  in  tail,  bar  the,  remainders  over, 
Osbrey  v.  Bury,  1  Ball  &  Beatty,  53. 


RENT  AND  ANNUITY. 

I.  QB&at  (Ball  be  omdUirreti  an  anmiitii — togat  a  rettt^cl^arge : 

to&ata  sale — togat  a  fogacfu 

1.  An  annuity  charged  upon  the  post  office^  until  a  sum  should 
be  paid,  to  be  Iain  out  in  land,  is  a  mere  personal  annuity. 

2.  A  case  in  which  a  transaction  was  held  to  be  an  annuity,  not 
a  sale. 

3.  Distinction  between  an  annuity  by  will,  and  a  legaqr. 

4.  Rights  of  an  annuitant  to  be  considered  a  legBitee  under  a 
residuary  bequest 

II.  3tt  rrlatfott  to  a  rmt^cgarge^ 

1.  At  what  time  of  the  day  it  becomes  due. 

2.  Miscellaneous. 

IIL  jaipporttoittmnt  of  rent^ 

1.  Between  the  representative  of  tenant  in  tail,  who  died  with* 
out  issuer  and  the  remainder-man  in  taiL 

2.  Between  rectors. 

3.  By  analogy  to  st  11  Greo.  2.  c  19. 

IV.  0t  toBat  periob  an  atmtiitp,  bp  totil,  (Ball  ttmmmtu 

At  the  end  of  the  year. 

V.  3n  rdattat  to  tfie  papmmt  of  an  anniiitp  out  of  a  fimb  in 

courts 

In  a  miscellaneous  case. 

VI.  3|n  rdation  to  tfie  baluatton  of  an  annti<tp# 

1.  The  market  price  is  the  only  critericm  of  value. 

2.  In  the  case  of  an  annuity  bond,  forfeited  at  the  time  of  the 
grantor^s  discharge  as  an  insolvent. 

VIL  3|n  relation  to  tfie  tOt  of  an  annuitp  beCsre  tSe  maiNtr^ 

.     It  takes  eflfect  from  the  confirmation  of  die  report  ^ 

VIIL  j3t  toSat  periob  an  annuitp  pm  antrr  bte,  sBall  bmrmim^ 

It  shall  not  determine  by  the  death  of  the  annuitant. 

IX.  3n  relation  to  annuitp  bonlur^ 

1.  Whether  a  security  beyond  the  penalty. 

2.  Execution  thereon. 

X.  Mill 
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X.  wsnitf^  vtfmntt  to  tgr  olti  annuitp  act^ 

1.  The  meaning  of  the  word  ^'snch'^  in  s.  1.  ascertained* 

2.  What  securities  most  be  enrolled. 

S«  What  securities  need  not  be  enrolled. 

4.  What  memorial  shall  be  sufficient. 

5.  What  memorial  shall  not  be  sufficient. 

6.  Whether  a  defective  memorial  can  be  supplied  by  a  new  one. 

7.  The  summary  jurisdiction  over  proper^,  is  unconstimtionaL 

8.  Its  operation  upon  existing  securities. 

9.  Jurisdiction  at  law  —  over  void  instruments. 

10.  Jurisdiction  in  equity — upon  objections  to  the  memoriaL 

1 1.  Jurisdiction  in  equity  —  over  void  instruments. 

12.  Jurisdiction  in  equity  — over  void  instruments»  after  the 
grantor  has  (ailed  at  law. 

IS.  wliether  a  defective  annuity  deed  can  be  made  available  by 
destroying  it 

XI.  £>(  tfi^  viQtt  to  rrcofier  tge  cmt0titrrdtfmt>  or*"  otSettoutr, 

tuBete  tge  gram  of  an  atmvdtp  i0,  or  &rtotmi$,  tmb^ 

1.  Consideration. 

2.  Costs  and  expences. 

XIL  3[iirt0lif(ttenftfcoint|iofei|tittp,tii^ 
act,  to  m  annuttitd  atiU»* 

1.  Upon  legal  objections. 

2.  Upon  inadequacy  of  value. 

XIII.  Cott{teqtmtct0  of  tge  failure  of  a  mimmarii  afitrltcdttoit 
to  m  atiUtt  an  annuitp^ 

The  same  ground  may  be  taken  again  vpoa  an  attempt  lo 
enforce  it. 


L  M&atKjNil  f»  umitKtttk  an  ammttp— W^at  arem  cftaige: 

toBdt  a  »alt, —  togat  a  Itgaip. 

•  An  annuity  charged  upon  the  post-office  until  a  sum  should  be 
paid  to  be  }aia  out  in  land,  is  a  mere  personal  annui^. 

An  annuity  charged  upon  the  post-office,  until  a  sum  should  be  paid  to  be 
laid  out  in  land,  is  a  mere  personal  annuity,  and  passes  by  grant  or  transfer. 
Holdemesse  v.  Carmarthen,  1  B.  C.  C.  S77. 

2.  A  case  in  whicfa  a  tnmaaetion  was  held  to  be  an  anniky^  not  a  sale. 

Deed  recitiM  an  agreement  for  sale  of  a  fife-iatertist  in  st(K;k ;  a  memorial 
bebff  registered  under  the  aanoity  act,  and  Aertf  benig  a  eoreaant  to  pay 
any  deficiency  beyond  the  produce  to  die  extent  of  the  annual  sum  spedAe^ 
ana  a  proportionable  share  in  case  of  death  between  the  days  of  payment : 
this  is  an  annuity,  net  a  sale«    Hood  v.  Bttflton,  2  Ves«  29. 

3.  Distinction  between  an  anmity  by  will,  and  a  l^acf.  < 

Distinctioa  bclween  aft  annuity  and  a  l^ac¥ ;  the  former  coHBKnces  from 
the  death ;  and  the  first  payment  is  due  at  the  end  of  the  year :  a  legacy, 
generallyi  does  not  begm  to  carry  interest  till  the  end  of  the  year.  7  Ves- 
96. 

4.  Rights 


» 
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4.  Rights  of  an  annijiitant  to  be  considered  a  legatee  under  a  residuary 

bequest. 

An  annuitant  fiedls  Under  the  general  character  of  legatee,  unless  distin- 
guished by  the  testator;  entitled  therefore  under  a  residuary  bequest  in 
favor  of  legatees.    Sibley  v.  Perry,  7  Ves.  522. 

II.  3[n  telattatt  to  a  ttnut^wc^, 

1.  At  what  time  of  the  day  it  becomes  due. 

Tenant  for  life  died  at  nine  ofclock  at  night  on  the  29th  of  September  ; 
and  held,  that  he  was  not  entitled  to  a  quarter's  rent  due  on  that  day. 
Norris  y.  Harrison,  2  Mad.  268. 

2.  Miscellaneous. 

Devisee  for  life  of  a  rent-charge  out  of  an  estate  devised  in  strict  settle- 
ment, assigned  it  to  creditors  as  a  collateral  security.  Tenant  for  life,  with 
intent  to  redeem  it  for  the  annuitant,  gave  bonds  to  the  creditors,  on  con- 
dition of  giving  up  their  securities  to  annuitant  to  be  cancelled.  Executors 
of  obligor  paid  all  the  bonds  but  one,  which  they  disputed,  because,  though 
delivered  by  obligor  to  a  third  person  for  creditor,  when  he  should  agree, 
it  was  not  accepted  till  after  death  of  obligor.  This  bond  was  recovered 
upon  at  law.  Annuitant  entitled  as  against  the  executors  to  the  annuity 
disencumbered,  but  not  to  arrears  incurred  in  life  of  obligor ;  and  as  against 
tenant  of  the  estate  to  arrears  since  the  death  of  obligor ;  but  future  pay- 
ments left  to  agreement,  as,  heir  at  law  of  devisor  of  the  annuity,  not  being 
party,  execution  oi  the  trusts  of  the  will  could  not  be  decreed;  Graham 
V.  Graham,  1  Ves.  272. 

III.  jappotttdttment  of  tetm 

1.  Between  the  representative  of  tenant  in  tail,  who  died  without  issue, 

and  the  remainder  man  in  tail 

Rent  apportioned  between  the  representative  of  tenant  in  tail,  who  died 
without  issue,  and  the  remainder  man  in  tail.  Vernon  v.  Vernon,  2  B.  C.  C. 
659. 

2.  Between  rectors. 

Lease  for  years  by  a  rector,  having  ceased  by  his  death,  the  succeeding 
incumbent  received  from  the  lessee  a  sum  of  money  as  the  rent  due  for  the 
whole  year,  in  the  course  of  which  the  lessor  died.      The  executor  is  " 
entitled  to  an  apportionment ;  and  a  demurrer  to  his  bill  was  overruled. 
Hawkins  v.  Kelly,  8^  Ves.  308. 

8.  By  analogy  to  statute  2  Geo.  2.  c  19. 

Apportionment  of  rent  under  the  statute  11  Geo.  2.  c  19.,  and  by  analogy 
to  it,  with  reference  to  time.  ,2  Ves.  &  Beam.  834. 

IV.  mt  tDgat  {imotr  an  annuttp,^  bp  toill,  sD^H  commenret 

At  tihe  end  of  the  year. 
The  first  payment  of  an  annuity  at  the  end  of  a  year.    9  Ves.  553. 

V.  3n  tttatiott  to  tge  iiapmrm  of  an  annuitp  out  of  a  6inti  in 

court* 

In  a  miscellaneous  case. 

Annuity,  secured  by  bond,  payable  quarterly,  and  by  will,  chaiged  on 
the  real  estate  in  aid  of  the  personal  estate,  ordered  to  be  paid  out  of  a 
fund  in  court  half  yearly,  at  Midsummer  and  Christmas.  The  annuitants 
having  died  between  Lady-day  and  Midsummer,  her  representatives  obtained 
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an  order  for  pajrment  of  the  quarter  to  Lady-day.    Webb  ▼•  Lord  Shaftes- 
bury, 11  Ve8.361. 

VI.  3tt  telatiott  to  ^  tialuattott  of  an  attmittp^ 

1.  The  mar]^et  price  is  the  only  criterion  of  value. 

In  enquiring  into  the  value  of  an  annuity,  the  market  price  ia  the  ody 
criterion.    Barnard  y.  Flint,  S  Anst.  734.  n. 

2.  In  the  case  of  an  annuity  bond,  for^ted  at  the  time  of  the  grantm^s 

disdiarge  as  an  insolvent. 

What  is  the  debt,  and  how  to  be  ascertained,  upon  an  annuity  bond,  for- 
feited at  the  time  of  the  grantor's  discharge  by  an  act  of  insolvency,  qtutrt* 
U  Ves.  574. 

VIL  Jn  telatton  to  tfft  sale  of  an  atmuitp  before  t£ie  imutter. 

It  takes  efiect  from  the  confixmation  of  the  report 

Sale  of  an  annuity  before  the  master  takes  efect  from  the  confirmation  of 
the  report ;  and,  the  sale  being  on  the  1 1th  of  August,  and  the  rqport  ood- 
firmedin  Michaelmas  term,  interest  was  given  upon  the  purchaoe  money 
from  the  first  day  on  which  the  report  could  have  been  confirmed :  viz.  the 
first  seal  before  the  term.    Twigg  v.  Fifield,  IS  Ves.  517. 

VIIL   Sit  to&at  {letioti    an   anttttttp   pm  amer  tite  fgall 

oeteiiiutief 

It  shall  not  determine  by  the  death  of  the  annuitant. 
A  personal  annuity  twr  outer  vie,  not  determined  by  the  death  of  the 
annuitant*    Savery  v.  Dyer,  Dick.  162. 

IX.  3tt  relatfott  to  anmittii  bonlm* 

I.  Whether  a  security  beyond  the  penalty. 

Arrears  of  an  annuity. secured  by  bond,  not  allowed  beyond  the  penalty. 
Mackworth  v.  Thomas,  5  Ves.  S29. 

2.  Execution  thereon. 

No  execution  for  the  penalty  of  a  bond  securing  an  annuity ;  but  only 
toiies  quoties  for  the  accruing  pajrments.  ^  5  Ves.  239. 

X.  mith  teftrence  to  tge  olti  anntittp  actf 

1.  The  meaning  of  the  word  ^^such''  ins.  1.  ascertained. 

The  word  ^'  such*'  in  the  first  section  of  the  annuity  act,  means  every 
deed,  &c.  by  which  an  annuity  is  granted,  and  does  not  refer  merely  to  the 
instrument  defectively  stated  m  the  memorial.    2  Ves.  154. 

2.  What  securities  must  be  enrolled. 

1.  A  grant  of  a  certain  sum  out  of  diridends,  to  which  ajeme  covert  is  en- 
titled to  her  separate  use,  is  an  annuity  within  the  act,  and  must  be 
enrolled.    Hood  v.  Burlton,  4  B.  C.  C  121. 

!2.  The  warrant  of  attornev  to  confess  judgment,  is  an  assurance  within 
the  annui^  act  17  Geo.  8. ;  therefore,  if  the  memorial  enrolled  does  not 
recite  it,  the  memorial,  and  all  subsequent  proceedings,  are  void.  Daridson 
V.  Foley,  3  B.  C.  C.  598. 

9.  Deeds  to  secure  annuities  are  within  the  annuity  act,  as  well  as  deeds 
glinting  them.    Hood  v.  Burlton,  2  Ves.  29. 

.  4.  Annuitv  secured  on  dividends  of  stock  standing  in  trust,  among  other 
things,  for  tne  grantor  for  life,  not  within  the  exception  in  the  annui^  act. 
Dupuis  V.  Edwards,  18  Ves.  jun.  358. 

5.  As- 
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5.  Assignment  of  an  annuity  is  within  the  annuity  act;  and  if  vdd,  thei 
assignee  has  no  right  to  stand  in  the  place  of  the  original  grantee,  whom  hp 


6*  Stock  vested  in  trustees  to  the  uses  of  the  settlement.  An  annuity 
granted  by  the  husband  out  of  the  dividends,  to  which  he  was  entitled  for 
fife,  the  trustees  giving  a  power  of  attorney  to  receive  the  dividends,  and  co- 
venanting not  to  revoke  it,  and  to  execute  any  other,  &c.  reouires  a  memo- 
rial ;  not  being  an  actual  transfer  within  the  eighth  section  of  the  annui^  act. 
The  annuity  set  aside  upon  objections  to  the  memorial ;  particularly  m  not 
stating  Uie  covenant  by  the  trustees.  As  to  the  objection  to  payment  by  a 
draft  on  a  banker,-  qtUere*  Distinction,  whether  the  draft  is  drawn  by  the 
party  or  a  third  person.  No  co^ts :  the  srantor  not  taking  the  objection,  till 
the  consideration  was  repaid,  and  the  chance  turned  against  him.  Duff  v. 
Atkinson,  8  Yes.  577. 

S.  What  securities  need  not  be  enrolled. 

1.  A  bonS  fide  sale  of  dividends  of  stock  is  not  .within  the  annuity  act. 
Browne  V.  Like,  14>Ves.  S02. 

2.  Annuity  granted  in  consideration  of  a  reversionary  interest  in  stock, 
need  not  be  enrolled  under  st.  17  Geo.  S.  c  26.  Brown  v.  Douthwaite,  1  Mad. 
446. 

3.  Tenant  in  tail  in  equity,  is  within  the  exception  in  the  annuity  act 
17  Geo.  S.  as  to  the  annuity  being  registered.  Shrapnel  v.  Yemon,  2  B.  C. 
C.  268. 

4.  A  memorial  of  a  contract  to  give  good  and  sufficient  landed  security, 
for  payment  of  an  annuity,  as  a  consideration  for  the  conveyance  of  a  real 
estate,  need  not  be  enrolled.    Jackson  v.  Lever,  S  B.  C.  C.  605. 

5.  An  equity  of  redemption  is  within  the  exception  in  the  annuity  act, 
Stat.  17  Geo.  3.  c.  26.  s.  8.    Tucker  v.  Thurston,  17  Yes.  131. 

6.  A*  granted  an  annuity  to  B.,  secured  by  bond  and  warrant  of  attorney.  ' 
Two  years  after  he  deposited  a  lease  with  B.,  as  a  further  securitv  for  the 
payment  of  the  annuity.  B.  became  bankrupt*  Held,  that  the  subsequent 
securitv  need  not  be  memorialized,  and  the  usual  order  was  made  for  the 
sale  of  the  lease,  valuation  of  the  annuity,  &c.  Ex  parte  Price,  3  Mad. 
132. 

4.  What  memorial  shall  be  sufficient. 

1.  The  memorials  of  grants  of  annuity  must  set  out  all  the  securities,  and 
the  whole  transaction.    Duke  of  Bolton  v.  Williams,  4  B.  C.  C.  297. 

2.  Not  necessary  under  the  statute  17  Geo.  3.  c.  26.  to  insert,  in  the 
memorial  of  an  annuity,  a  covenant  for  payment,  or  any  particular  remedy, 
except  as  creating  a  trust  within  the  act ;  and  as  to  the  necessity  of  stating 
the  trusts,  ^u^iv.    Dupuis  v.  Edwards,  18  Yes.  jun.  858. 

3.  An  annuity  being  duly  registered  according  to  the  statute,  17  Geo.  3. 
c.  26. ;  held,  tliat  it  was  not  necessary  that  an  eauitable  mortgage,  taken  as 
a  further  security  at  a  subsequent  period,  should  be  registered.  Ex  parte 
Price,  1  Buck.  221.  .         .    '. 

4.  Bill  under  the  annuity  act  to  set  aside  an  annuity,  dismissed :  the  ob- 
jections not  prevailing :  viz.  1st,  That  the  memorial  expressed  the  consider- 
ation to  have  been  paid  at  the  date  and  execution  of  the  deeds ;  one  of  the 
grantors  only  having  executed  on  the  day  of  the  date,  the  other  some  days 
afterwards,  occasioned  merely  by  the  residence  of  the  one  in  Wales,  the  other 
in  London.  2dly,  That  30/.  was,  immediately  after  payment  of  the  con- 
sideration, paid  by  the  grantor  to  the  attorney  for  the  expence  of  the 
transaction;  not  by  way  of  a  colourable  reduction  of  the  consideration.  * 
Sdly,  That  the  consideration  was  paid  by  an  agent;  that  fact,  though  not 
stated  in  the  body  of  the  deed,  appearing  by  the  receipt  indorsedi  and  being 

stated- 
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stated  in  the  memorial.  Whether  it  is  neces^arf  to  state,  not  only,  with 
whose  money  the  payment  is  made,  but  also  the  hand,  by  which  it  is  made, 
quart.    Philipps  v.  Crawfurd,  9  Ves.  21 4*. ;  IS  Ves.  4-75. 

5.  What  memorial' shall  not  be  sufiSdent. 

U  All  the  instruments  securing  an  annuity  make  but  one  asstiraoce;  and 
if  the  memorial  is  defective  as  to  one,  that  vitiates  the  whole.  Duke  of 
Bolton  y.  Williams,  2  Yes.  138. 

2.  Annuity  void ;  the  real  amount,  the  consideration  and  mode  of  pay- 
ment, not  being  truly  stated  in  the  memorial,  and  the  bond  aild  warrant  of 
attorney  being  only  generally  mentioned,  without  the  dates  and  names  of 
the  parties.    Duke  of  Bolton  v.  Williams,  Ibid. 

S.  Omission  in  the  memorial  of  an  annuity  under  the  statute  17  Geo.  3. 
c.  26*  of  a  proviso  for  stay  of  execution  under  a  judgment,  one  of  the  secu- 
rities, until  twenty  days  after  de&ult,  was  fatal.  Dupuis  v.  Edwards,  18  Va. 
jun.  358. 

4.  Assignment  of  stock  in  trust  to  pay  two  amauities  of  50^  each  to  diffe- 
rent persons,  for  separate  considerations  of  400/.  each  ;  the  memorial  was  for 
one  annuity  of  10o£  to  the  trustee  in  trust  to  pay  50^.  to  each  cesiui  que  trust 
for  the  sum  of  800/.,  and  omitted  a  contingent  interest ;  the  annuities  are 
void,  the  memorial  not  being  sufficient  within  the  annuity  act,  as  not  con- 
taining a  true  description  of  we  annuitiesi  not  stating  all  the  interests.  Hood 
V.  Burlton,  2  Ves.  29. 

6.  Whether  a  defective  memorial  can  be  supplied  by  a  new  one. 

The  court  will  not  suffer  the  cau6e  to  stand  over  to  enrol  a  new  memorial. 
Davidson  v.J'oley,  3  B.  C.  C.  598. 

7.  The  summary  jurisdiction  over  property  is  unconsiitotional. 
'  Questionable,  whether  the  summary  jurisdiction  over  property  given  by 
the  annuity  act,  is  not  unconstitutiontu.     Bromley  v.  Hollandj  Cooper,  9. 

8.  Its  operation  upon  existing  securities. 
Vide  5  Ves.  235. 

9.  Jurisdiction  at  law  —  over  void  instruments. 

Courts  of  common  law,  which  will,  on  their  general  jurisdiction^  enter  lots 
the  validity  of  the  warrant  of  attorney  or  judgment  on  motion,  in  the  parti- 
cular apphcation  under  the  annuity  act,  will  only  set  aside  the  judgmeDt,  or 
execution,  or  warrant,  but  cannot  order  the  bond  to  be  delivered  up.  2  Vei* 
15^ 

10.  Jurisdiction  inequity —  upon  otjecticms  to  the  memorial. 

Jurisdiction  of  a  court  of  equity,  upon  objections>to  the  memorial  of  an 
annuity.    Dupuis  v.  Edwards,  18  Ves.  jun.  358. 

11.  Jurisdiction  in  equity*—  over  void  instruments. 

Jurisdiction  in  equity  to  order  instruments,  void  under  the  annuity  act,  to 
be  delivered  up.  Several  objections  put  in  a  course  of  trial  at  law.  Under* 
hiM  V.  Horwood,  10  Ves.  209. 

12.  Jurisdiction  in  equity— -over  void  instnunents,  after  the  grantor 

has  &ile4  at  law.  * 

The  court  of  chancery  has  jurisdiction,  even  after  the  grantor  of  an  an- 
nuity has  twice  failed  at  law  in  his  attempts  to  set  aside  the  annuity,  to  de- 
clare it  void,  and  order  the  securities  to  be  delivered  up,  and  the  payments 
of  the  aimuit^  from  the  date  of  it,  to  be  deducted  from  the  consideration 
paid  for  it.  The  price  paid  by  the  grantee,  and  not  that  by  the  assignee,  is 
to  be  taken  in  the  account.    The  decree  at  the  rolls,  directing  the  account 

of 
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of  payments  made  by  the  grantor,  only  from  the  bill  filed,  was  reversed. 
Bromley  v.  Holland,  Cooper,  9. 

IS.  Whether  a  defective « annuity  deed  can  be  made  available  by  de- 

stro3dng  it. 

If  grantee  of  an  annuity  voluntarily  destroys  his  deeds  to  conceal  their 
defects,  and  sues  upon  the  memorial  at  law,  a  court  of  equity  will  take  cog- 
nizance of  the  case*    Bromley  v.  Holland,  Cooper,  21. 

XL  £)f  tBe  riggt  ta  recotiet  tfjf  (onsiiteration,  ot  dtBeitDt0e, 
tog^tr  ttt  grant  of  an  annuitp  10,  ot  brcomesi  boiti. 

1.  Ck>nsideration. 

1.  Annuity  void  under  the  act:  at  law  the  balance  of  the  consideration 
may  be  recovered,  deducting  the  payments  under  the  annuity.    7  Ves.  23.    ' 

2.  Where  an  annuity  is  set  aside,  the  purchase  money  may  be  recovered 
at  law.    S  Yes.  136. 

3.  Effects  of  the  decisions,  that  the  consideration  for  an  annuity  void  under 
the  act,  ma^  be  recovered  with  interest.    9  Ves.  492. 

4.  Annmty  void  under  the  act :  upon  an  account  of  the  consideration  and 
the  payments  under  the  annuity,  if  the  balance  is  against  the  grantee,  it  has 
been  decided  in  equity,  that  it  cannot  be  recovered.    7  Ves.  24. 

5.  Where  an  annuity  is  set  aside,  and  an  action  brought  for  the  money, 
an  account  is  always  taken  of  all  money  received  under  the  annuity. 
5  Ves.  608. 

6.  An  annuity  secured  by  a  bond  and  a  term  for  years  being  void,  the 
memorial  not  tatung  notice  of  the  terra,  and  the  clause  of  redemption,  and 
stating  the  pa3rment  of  the  consideration  in  money^  though  it  was  paid  by 
draft,  a  general  account  was  decreed  of  the  consideration  with  interest  and 
coats,  and  of  all  money  received  under  the  annuity :  the  balance  to  \fe  paid 
to  the  defendant  (if  any),  the  securities  delivered  up,  and  a  conveyance. 
Byne  v.  Vivian,  Ibid.  604. 

7.  Bill  'to  set  aside  an  annuity,  secured  by  a  term  for  ye&rs  and  a  bond, 
upon  objections  to  the  memorial  for  not  containing  a  clause  of  redemption, 
for  not  ataUne  the  consideration  truly,  and  other  defects.  The  defendant 
admitting  he  had  received  more  than  was  due  to  him  for  principal  and  in* 
terest,  the  securities  were  decreed  to  be  delivered  up  to  be  cancelled.  Byne 
V.  Potter,  Ibid.  609. 

8.  Annuity  void,  the  memorial  not  containing  the  clause  of  redemption, 
not  stating  the  consideration  truly,  and  being  otherwise  defective,  was  set 
aside  by  the  decree;  but  the  plaintiff  having  failed  in  two  applications  to  the 
court  of  king's  bench,  upon  some  of  the  objections,  and  having  in  the  in^ 
terval  been  a^  party  to  the  assignnlent  to  the  defendant,  the  account  iras 
confined  to  the  fibng  of  the  bill.  The  defendant  was  held  entitled  to  the 
original  consideration,  though  exceeding  the  sum  paid  on  the  assignment. 
Bromley  v.  Holland,  Ibid.  610. 

9.  Annuity  secured  by  bond>  and  a  trust  of  rents  and  dividends,  being 
void,  the  memorial  omitting  a  clause  of  redemption,  and  the  trust,  and 
stating  the  consideration  untruly ;  a  general  account  was  decreed  of  the  pur- 
chase money  from  the  {u;tual  payment,  which  was  subsequent  to  the  date  of 
the  deeds,  and  of  the  premiums  paid  by  the  grantee  for  insuring  the 
grantor's  life,  and  an  account  of  all  sums  received  under  the  annuity ;  with 
interest  respectively:  on  payment  of  the  balance  and  the  costs  by  the 
plaintiff,  the  securities  to  be  delivered  up,  &c. ;  the  bill  offering  to  pay  prin- 
cipal and  interest  and  any  other  fair  and  reasonable  demands.  A  letter  from 
the  grantor,  written  prior  to  the  grant,  in  the  course  of  another  negociation 
between  the  parties,  which  did  not  take  place,  was  admitted  in  evidence, 
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but  no  farther  than  that  he  had  upon  that  occauon  proposed  the  insunmce 
of  his  life  as  a  reasonable  term.     Hoffman  v.  Cooke,  5  Yes.  62S. 

10.  Upon  the  plaintiff's  appeal  from  the  decree  at  the  rolls,  the  decree 
was  reversed ;  and  an  account  was  directed  of  the  consideration  paid  by  the 
original  grantee  of  the  annuity,  with  interest  ai  5  per  cent. ;  and  of  the  pay- 
ments of  the  annuity  to  the  grantee,  or  any  persons  claiming  under  him,  by 
assignment  or  otherwise:  to  be  applied  in  discharge  of  the  interest  and  prin- 
cipd  of  the  consideration ;  and  if  the  consideration  with  interest  shall  appear 
fully  repaid,  or,  if  not,  upon  payment  by  the  plaintiff  of  what  shall  be  remain- 
ing due  from  him^  the  securities  to  be  delivered  up,  &c.  without  costs :  the 
lord  chancellor's  opinion  being  in  favour  of  the  jurisdiction ;  that  the  prin- 
ciple of  the  relief  is  not  redemption,  but  the  invalidity  of  the  grant ;  and 
that  the  assignee,  unless  under  special  circumstances,  is  in  the  situation  of 
the  grantee*  .  Bromley  v.  Holland,  7  Ved.  3. 

11.  Decree  setting  aside  an  annuity  for  want  of  a  memorial  registered,  an 
account  of  the  consideration,  with  interest  and  costs,  and  of  all  the  annual 
payments ;  the  balance  on  either  side  to  be  paid ;  the  securities  to  be  deli- 
vered up ;  and  a  reconveyance.     Holbrook  v.  Sharpey,  19  Ves.  131. 

12.  Upon  an  annuity  secured  by  a  rent  charp;e,  which  was  settled  in  trust 
for  a  married  woman,  being  set  aside,  the  annuitant  is  not  entitled  to  recover 
the  consideration  given  by  him  for  the  annuity  out  of  the  arrears  of  the 
rent  charge  paid  into  court,  under  a  decree  made  upon  a  bill  of  interpleader, 
filed  by  the  owner  of  the  estate,  subject  to  the  rent  charge.  Angell  v.  Had- 
den,  2  Mer.  169. 

13*  Court  would  not  return  purchase  money  for  annuities  not  duly  en- 
roUedi  out  of  arrears  in  court,    Duke  of  Bolton  v.  WiUiamSi  4<  B.  €•  C  297. 

2.  Costs  and  expences. 

1.  An  annuity  being  void,  the  memorial  not  containing  a  clause  of  re-pia^ 
chase,  the  grantee  was  not  allowed,  in  the  account,  the  premiumg  of  insurance 
of  the  life  of  the  grantor,  and  costs  incurred  in  supporting  the  annuity.  Ex 
parte  Shaw,  5  Ves.  620. 

2.  Vide  Ibid.  623. 

XII.  Bturis^tiiction  of  touttn  of  t^mtp  iri^tintt  fnim  tbe  anmoni 

att,  to  m  ammititsi  a0tiir. 

1.  Upon  legal  objections. 
Jurisdiction  in  equity  to  set  aside  an  annuity  upon  l^al  objectioDs. 
8  Ves.  135. 

2.  Upon  inadequacy  of  yaliiel 

1.  An  annuity  cannot  be  set  aside  upon  mere  inadequacy  of  price;  wlaA 
can  be  applied  only  as  evidence  of  fraud.  The  notion  of  a  market  pnce, 
ascertained  in  the  usual  way  upon  the  principle  of  calculation  at  an  insurance 
office,  is  not  a  just  criterion  of  the  value.;  Therefore,  a  bill  to  set  aside  as 
annuity,  the  circumstances  not  amounting  to  fraud,  was  dismissed  with  costs. 
Low  V.  Barchard,  8  Ves.  133. 

2.  Mere  inadequacy  of  value  given,  is  not  a  sufficient  ground  to  set  aside 
fm  annuity.    Sliced  v.  Philips,  3  Anst.  732. ;  Barnard  v.  Flint,  Id.  733.  n. 

XIII.  Cottj^equmceg  of  tge  failnre  of  a  «Rimtitarp  anplttflmn  o 

m  wiJjt  an  amtuitp* 

The  same  ground  may  be  taken  again  upon  an  attempt  to  eoferceit 

The  refusal  of  a  summary  application  to  set  aside  an  annuity  is  no  obje^" 
tion  to  the  same  ground  being  taken  again  upon  an  attempt  to  enfocce  it 
5  Ves.  617. 

REPLEVIN. 
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REPLEVIN. 
I*  Mftm  ttplebin  lito* 

1.  Where  a  fiiir  legal  title  is  to  be  tried. 

3.  Therefore,  upon  any  dispossession,  whether  as  a  distress  or 

otherwise. 
S.  To  determine  thd  right  of  stoppage  in  transitu* 

4.  On  a  distress  by  commissioners  to  levy  rates  for  local  pur- 

poses. 

II.  mhm  ttplrbttt  boect  not  Ite*  i 

Where  there  has  not  been  a  dispossession.  . 


I.  Wifim  ttpltbm  Vtg^ 

1.  Where  a* fair  legal  title  is  to  be  tried. 

Where  a  fair  legal  title  ia  to  be  triedi  a  writ  of  replevin  dpes  not  impro- 
Tidentlf  issue.    1  Ball  &  Beatty,  SSO. 

8.  Therefore^  lifXHi  my  di^pof^session,  whe^er  as  a  distr^s  or  other- 
wise. 

!•  Writ  of  replevin  lies  only  where  there  has  been  an  actual  takiikg  out  of 
the  posseiaiaii  of  the  party  suing  it.     Sbaonpn  ?.  Sbannpn,  1  Sch.  &  Lef. 

dS4v 
S*  But  it  lies  upon  any  taking,  and  not  merely  upon  a  distress.    Sch.  Sc 

Lef.  324.  S27. 

9.  To  d^A^mine  ibfi  right  of  steppage  in  trami^. 

An  application,  to  quash  a  writ  of  replevin,  issued  to  try  a  right  to  stop 
goods  tjf  transitu,  refused.    Farrell  y.  Beresford,  Ball  &  Beatty,  328. 

4.  On  a  distress  by  commissioners  to  levy  rates  for  local  purposes. 

An  action  of  repl^via  may  he  maintained  for  goods  distrained  under  a 
warrant  from  commissioners  authorised  by  act  of  parliament  to  levy  rates 
for  specific  local  purposes  with  power  of  distress.  AttomcjNgeneral  v. 
Brown,  Swanst.  SM. 


IL  mim  ttitfefiitt  bpnt  not  iit. 

Where  Aere  has  not  been  a  dispossession. 

1.  Writ  of  replevin  does  not  lie»  unless  there  has  been  a  taking  of  the 
goods  out  of  the  possession  of  the  person  who  sues  it  forth.  •  £x  parte 
Chamberlain,  1  Sch.  ^  Lef.  SSO. 

2.  The  writ  of  replevin  is  merely  meant  to  apply  to  the  case  where  A* 
takes  goods  wrpn^iuly  from  B.,  and  B.  applies  to  have  them  re-delivered 
to  him,  upon  g^vuy  security,  until  it  shall  appear  whetlier  A.  has  taken 
them  rightfully.  But  if  A.  be  in  possession  of  goods  in  which  B.  claims  a 
property,  this  is  not  the  proper  writ  to  try  tfiat  right.  In  re  Wilsons,  1  Sch. 
&he£.Stl. 


REPRESENTATIVE. 

In  relation  to  die  conversion  of  estate. 

Real  and  personal  representatives  being  equally  volunteers,  must  take 
what  they  find  at  the  death  of  the  person  entitled  for  life  in  tlie  condition  in 
which  they  find  it :  there  is  no  equity  upon  the  subject.    2  Ves.  70. 

3  M  2  RIGHT, 
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RIGHT,  WRIT  OF. 
mfftn  it  tmtsi  not  Im 

For  a  devisee. 

Writ  of  ririit  does  not  He  for  a  devisee.    Saunders  v.  Lord  Anneslej; 
Hovenden  v.Xord  Anneslej,  2  Sch.  &  Lef,  lOi.  624. 


SATISFACTION. 


I.  CDetvral  nilett  anH  obtierfiationd^ 

1.  The  doctrine  is  borrowed  from  the  civil  law. 

2.  But  the  doctrine  is  not  supported  by  the  reasons  given. 
S.  The  doctrine  is  founded  in  a  presunied  intention. 

4.  To  raise  a  question  of  satisfaction,  the  intent  must  be  dear. 

5.  The  presumption  is  a  presumption  of  law ;  therefore  not  tri- 

able by  a  jury. 
S.  Parol  evidence  of  an  intention  to  satisfy  cannot  be  admitted 

originally,  as  it  may  where  first  introduced  to  r^el  a 

presumption. 
7*  The  presumption  may  be  rebutted  by  evidence  <3l  intent, 

that  the  provision  in  question  shall  fale  a  subsisting  benefit 

8.  Distinction  as  to  satisfiurtion  between  the  case  of  double  po^ 

tions  and  performance  of  a  covenant;  in  the  former,  aoall 
circumstances  of  difference  are  overlooked. 

9.  Land  is  not  a  satisfiiction  for  money,  nor  money  for  laod; 

not  being  e/usdem  generis. 

II.  saRBot  05aU  be  a  siatiisfaction  of  a  cofienam« 

1.  Distinction  between  satis&ction  and  performance. 

2.  A  covenant  is  satisfied  by  suffering  property  to  go  so  as  to 

produce  the  same  effect. 
8.  Permitting  personalty  to  descend,  so  that  an  equal  or  greater 
sum  woula  go  according  to  the  covenant. 

4.  A  purchase  of  less,  equal,  or  greater  value,  and  the  convey- 

ance taken  in  fee,  satisfies  a  covenant  to  purchase  and  set- 
tie  upon  the  first  and  other  sons  in  tail 

5.  In  the  case  of  a  covenant  by  husband  to  leave  or  pay,  at 

his   death,   to  a  person  otherwise  legally  entitka  to  » 
provision. 

6.  Vide  div.  <*  What  shall  be  a  satisfiulion  of  a  settiement" 

7.  Vide  div.  <<  What*shall  be  a  satisfiurtion  of  a  portion." 

IIL  iHBj^at  0|^aU  not  be  a  eatiisfacctott  of  a  (otmiatit^ 

1 .  Thirds,  under  an  intestacy,  under  the  circumstances. 

2.  Vide  div.  <«  Vl^hat  shall  not  be  a  satis&ction  of  a  portioa." 
S.  Vide  div.  <<  What  shall  not  be  a  satis&ction  of  a  settle- 
ment.'' 

IV.  m%M  ((gall  be  a  satisfaction  of  a  tn^, 

1.  A  portion. 

2.  A  I^racy,  under  tiie  circumstances. 

V.  a»B 
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V.  mJbM  jsBbII  not  be  0  $ati»iattim  of  0  Mr. 

1.  Nothing  shall  be  presumed  in  fitvour  of  the  n^e,  that  a  legacy 

satisfies  a  debt. 

2.  Slight  circumstances  are  laid  hold  of  to  get  rid  of  the  ruley 

£at  a  l^acy  extinguishes  a  debt. 
S*  Circumstances  of  dmerence,  as  that  the  legacy  is  contia* 
genty  are  laid  hold  of  .  to  prevent  the  ap^ication  of  the 
rule,  that  a  legacy  satisfies  a  debt. 

4.  There  is  no  distinction  between  the  cases  of  parent  and  child 

and  of  strangers,  as  to  the  presumed  sadsfiiction  of  a  debt 
by  a  legacy. 

5.  Parol  evidence  admitted,  and  prevailed,  against  the  pre« 

sumption  that  a  debt  is  satisfied  by  a  legacy. 

6.  A  legacv;  the  debt  being  a  negotiable  bill  of  exchange. 

t.  A  legacy,    though  of  larger  amount,  under  the  circum- 
stances. 

VL  mfiM  0BaII  be  a  wtififattUm  of  a  mtitmmu 

Thirds,  under  an  intestacy,  under  the  circumstances. 

VII.  mftat  0SaII  not  be  a  (latitifamon  of  a  fitttltmmu 

1.  A  legacy,  under  the  circumstances. 

2.  A  residuary  bequest 

3.  Share  under  an  intesta<nr,  by  the  custom  of  London. 

4.  Advancement  firom  the  husband's  dub  society. 

VIII.  mt^t  $ftaU  be  a  0attsifattion  of  a  iiotttom 

!•  In  the  ca$^  of  double  provisions  by  fitther  for  child,  slight 
drcumstances  of  difierence  shall  not  be  r^arded* 

2.  A  legacy  —  general  rule. 

3.  A  case  of  exception  to  ihe  rule^  that  a  legacy  to  be  a  sads- 

fiiction of  a  portion,  must  be  of  the  same  nature,  and  equally 
certain. 

4.  A  legacy  left  subject  to  the  mother's  life-interest 

5.  A  legacy  left  subject  to  the  mother^s  life-interest  and  appoints 

ment 

6.  A  legacy,  under  the  circumstances. 

7.  A  residuary  bequest 

8.  A  residuary  bequest,  under  the  circumstances. 

9.  An  advancement,  under  the  circumstances. 

IX.  Qffigat  tifiall  not  be  a  satisfaction  of  a  portton. 

1.  There  must  be  some  express  evidence,  or  at  least  a  strong 

presumption,  that  it  was  intended  as  such. 

2.  A  legacy,  under  the  drcumstances. . 

3.  A  residuary  bequest 

4.  Share  under  an  intestacy,  under  the  circumstanceSi. 

X.  mSat  sgall  be  a  satisfaction  of  a  legaciif 

1.  General  rule. 

2.  Apordon  —  general  rule. 

3.  A  portion,  though  with  some  circumsta|^ce$  of  diflference* 

3  M  3  4.  Ad. 
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4.  Admissibility  of  parol  evidence  to  show  tliat  a  fiither  was  the 

author  of  a  portion. 

5.  A  provision  by  deed,  under  the  circumstances. 

6.  A  lemcvy  under  the  circumstances. 
7-  In  r^ation  to  natural  children. 

XL  Mf^at  9iAU  not  be  a  tiati^fattiott  af  a  legocp^ 

1 .  A  portion  —  general  rule. 

2.  A  portioui  unoer  the  circumstances. 

5.  A  legacyi  under  the  circmmstances. 

4.  An  advancement,  under  the  drGumstances. 
$*  Advancement,  by  a  stranger.. 

6.  The  value  of  a  beneficii^  lease,  under  the  circumstances. 

XII.  mgat  0fian  not  be  a  ^atitifauim  of  a  reisitaatii  buimi 

A  legacy. 

XIIL  mftat  eftall  not  be  a  0att0fa(tiott  of  a  real  etitott 

Oebij$eb» 

A  I^acy. 


L  CDeneral  ntted  anb  objserbatioit0« 

1.  The  doctrine  is  borrowed  from  the  dvil  law. 

The  presumption  is  according  to  the  civil  law  s  but  is  not  iiqqported  bj 
the  reasons  given  for  it.     1  Yes.  105. 

2.  But  the  doctrine  is  not  supported  by  the  reasons  g^ven. 

The  presumption  admitted;  but  the  principal  of  it  denied  by  the  court. 
1  Ves.  109. 

S.  The  doctrine  is  founded  in  a  pr^umed  intention. 

The  presumption  cannot  be  tried  by  a  jury,  because  it  is  a  presumptioD  of 
law :  may  be  rebutted  by  evidence  of  intent,  that  legacy  diall  still  be  a  sub- 
sisting benefit.     1  Ves.  108. 

4.  To  raise  a  question  of  satisfaction,  the  intent  must  be  dear. 

To  raise  a  question  of  satisfaction  or  election,  the  intebt  must  be  clear :  if 
It  is,  devisee  cannot  take  under  the  will,  and  also  in  opposition  to  it ;  even 
his  own  property  intended  by  testator,  to  go  otherwise.  Finch  v.  Fiocb, 
1  Ves.  535. 

5.  The  presumption  is  a  presumption  of  law ;  therefore  not  triable  by  a 

jury. 
Vide  1  Ves.  108. 

6.  Parol  evidence  of  an  intention  to  satisfy  cannot  be  adnutted  origin- 

ally, as  it  may  where  first  introduced  to  rtpA  a  ptesampticm. 

Distinction  between  a  legacy  and  a  residaaiy  bequest  as  to  a  presamed 
satisfaction  by  the  advancement  of  a  portion.  The  presvmption  from  tbe 
former  does  not  arise  from  the  latter ;  aod  parol  evidence  of  an  intentioD  to 
satisfy  cannot  be  admitted  originally,  as  it  may,  where  first  introduced  to 
repel  a  presumption.    Freemantle  v.  Bankes(  5  Ves.  79. 

7.  The  presumption  may  be  rebutted  by  evidence  of  intent,  that  the 

provision  in  question  shall  be  a  subsisting  benefit 

Vide  1  Ves.  108. 

$.  Dis- 


App  £ND1X.]      What  shall  not  be  a  satis/action  of  a  covenant,  .  90S 

8.  Distinction  as  to  satis&ction  between  the  case  of  double  portions 
and  performance  of  a  covenant ;  in  the  former,  small  circumstances 
of  difierence  are  overlooked. 

Distinction  as  to  satisfaction  between  the  case  of  double  portions  and  pe^^- 
f  ormance  of  a  covenant.  In  the  former^  small  circumstances  of  difference  are 
overlooked.    7  Ves.  515. 

9.  Land  is  not  a  satisfaction  for  money,  nor  money  for  land;  not  being 

episdtm  generis. 

Land  not  a  satisfaction  for  money,  nor  money  for  land ;  not  being  cjusdem 
generis.    IS  Ves.  512. 

IL  mfiM  0SaI(  be  a  ssatiiifamon  of  a  tntmmt^ 

I.  Distinction  between  satisfaction  and  performance. 

Distinction  between  satisfaction  and  performance.  Ex  parte  Goldsmid, 
.Swanst.  219. 

2.  A  covenant  is  satisfied  by  sufibring  property  to  go  so  as  to  produce 

the  same  effect. 

A  covenant  is  satisfied  by  suffering  property  to  go  so  as  to  produce  the 
same  effect :  thus,  lands  suffered  to  descend  are  a  satisfaction  of  a  covenant 
to  purchase.    2  Yes.  S56* 

3.  Permitting  personalty  to  descend,  so  that  an  equal  or  greater  sum 

would  go  according  to  the  covenant 

Covenant  to  leave  a  sum  of  money ;  which  is  not  done ;  but  personal  is 
permitted  to  descend,  so  that  an  equal  or  greater  sum  would  go  according  to 
the  covenant :  that  is  a  performance.    2  Ves.  464. 

4.  A  purchase  of  less,  equal,  or  greater  value,  and  the  conveyance  taken 
in  fee,  satisfies  a  covenant  to  purchase  and  settle  upon  the  first  and 
other  sons  in  taiL 

Covenant  to  purchase  and  settle  upon  the  first  and  other  sons  in  tail  male : 
a  purchase  of  less,  equal,  or  greater  value,  and  the  conveyance  taken  hn  fee, 
held  in  performance  and  satisfaction.    10  Ves.  9* 

5.  In  the  case  of  a  covenant  by  husband  to  leave  or  pay,  at  his  deaths 

to  a  person  odierwise  legally  entitled  to  a  provision. 

Covenant  by  husband  to  leave  or  pay,  at  his  death,  to  a  person  entitled 
by  law  to  a  provision,  independent  of  that  engagement :  the  construction 
is  to  be  widi  reference  to  that ;  and  the  slight  difference  between  leaving 
and  paying,  or,  whether  within  three  or  six  months,  not  attended  to» 
10  Ves.  13. 

IIL  ragat  DSalf  not  6r  a  0att£Sfamon  of  a  coiintamf 

Thirds,  under  an  intestacy,  under  the  circumstances. 

Settlement  previous  to  marriage,  of  the  wife's  fortune  on  herself,  with  a 
covenant  by  the  husband  in  consideration  of  the  marriage,  &c.  and  for 
making  some  provision  for  the  wife  and  her  issue,  to  pay  within  three 
months  after  his  death  6000/.  to  the  trustees,  in  trust  if  the  wife  should  sur- 
vive him,  and  there  should  be  no  issue,  (which  was  the  event,)  to  pay  ISOOk 
to  the  wife,  her  executors,  &c.  and  to  pay  the  interest  of  the  remaining  4500/. 
to  her  for  Ufe.  She  is  entitled  to  dower  :  and  her  share  under  the  statute  of 
distributions  is  not  a  satisfaction  or  performance  of  the  covenant.  Couch  v« 
Stratton,  4  Ves.  391. 

3  M  4  IV.  mm 
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IV.  mh^t  ei&ll  be  a  HMUifmtUmnf  a  Mr. 

1.  A  portion. 

Implied  satisfaction  of  a  debt  from  a  father  to  his  child  hj  a  marriage  por- 
tion of  a  greater  amount.     Chave  v.  Farrant,  18  Ves.  jun.  8. 

2.  A  legacy,  under  the  circumstances. 

1.  A  debt  held  to  be  satisfied  by  a  legacy.    Gaynon  y.  Wood,  Dick.  831: 

2.  A  son  placed  by  his  father  in  business,  accounting  to  his  father  for  all 
the  profits,  deducting  only  the  expence  of  his  board,  having  made  no  de- 
mand for  wages  during  his  father's  life,  was  held  not  entitled  as  a  creditor 
after  his  father's  death ;  or,  if  he  had  a  demand,  it  was  satisfied  by  a  will, 

iving  him  a  legacy  to  a  greater  amount,  and  other  benefits*    Flume  f . 
lume,  7  Ves.  258. 


1 


V.  Wbat  sBall  not  be  a  uatiisfacdmt  of  a  Urbr^ 

1.  Nothitig  shall  be  presumed  in  favour  of  the  rule,  that  a  legacy  satis- 

fies a  debt. 

Nothing  presumed  in  favour  of  the  rule,  that  a  debt  is  satisfied  by  a  l^acy 
equal  or  greater.    3  Ves.  564>. 

2.  Slight  circumstances  are  laid  hold  of  to  get  rid  of  the  rule,  that  a 

legacy  extinguishes  a  debt. 

1.  Slight  circumstances  are  laid  hold  of  to  get  rid  of  the  rule,  that  a 
legacy  to  a  creditor  extinguishes  the  debt ;  but  a  little  difference  between  a 
portion  and  a  legacy  to  a  child,  as  to  the  time  of  payment,  shall  not  prefsil 
against  the  presumption  of  satisfaction.    5  Ves.  466. 

2.  The  court  will  lay  hold  of  any  circumstances  to  get  out  of  the  rule, 
that  a  debt  is  satisfied  by  an  equal  legacy.    3  Ves.  529. 

3.  Circumstances  of  difierence,  as  that  the  legacy  is  contingent,  are  laid 
bold  of  to  prevent  the  application  of  the  rule,  that  a  l^acy  satisfies 
a  debt. 

As  to  a  presumed  satisfaction  of  a  debt  by  a  legacy,  there  is  no  distinctioa 
between  the  cases  of  parent  and  child  and  of  strangers :  therefore  circuin- 
fitances  of  difference,  as  that  the  le^cy  given  by  the  parent  is  contingent, 
are  laid  hold  of  to  prevent  the  application  of  the  rule  of  satisfaction.  Tol- 
8on  V.  Collins,  4  Ves.  483. 

4.  There  is  no  distinction  between  the  cases  of  parent  and  child  and 
of  strangers,  as  to  the  presumed  satis&cdon  of  a  debt  by  a  legacy. 
Ibid. 

5.  Parol  evidence  admitted,  and  prevailed,  against  the  presumption  that 

a  debt  is  satisfied  by  a  legacy. 

Parol  evidence  admitted,  and  prevailed,  against  the  presumption,  that  a 
debt  is  satisfied  by  a  legacy  of  greater  amount ;  the  will  also  affording  an  in- 
ference in  favour  of  that  presumption.    Wallace  v.  Pomfiret,  IX  Ves,  542. 

6.  A  l^acy;  the  debt  being  a  n^otiable  bUl  of  exchange. 

A  negotiable  bill  of  exchange  not  satisfied  by  a  legacy.  Carr  v.  Easts* 
brooke,  3  Ves.  561. 

7.  A  legacy,  though  of  larger  amount,  under  the  circumstances. 

A  leg^acy,  though  greater  than  a  debt  due  to  tlie  legatee,  held  sot  to 
be  a  satisfaction  of  the  debt.    Field  v.  Mostin,  Dick.  543. 

VI.  atit 
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VL  mh^  $%M  be  n  tiatigfattitn  of  a  0ettletmm# 

Thirds,  under  an  intestacy,  under  the  circumstances. 
Covenant  in  marriage  settlement  by  the  husband  in  the  event  of  his  death, 
leaving  his  wife  surviving,  and  children,  vrithin  six  months  afler  his  decease* 
to  convey,  pay,  assign,  &c.  one  full  and  dear  moiety  of  all  such  real  and 
personal  estate  as  he  shall  be  seised  and  poi^essed  of;  or  entitled  to,  at  his 
decease.  Upon  the  principle  of  part-performance,  the  widow  not  entitled, 
in  addition  to  the  moiety  under  the  covenant,  to  a  third  of  the  residue  of 
the  personal  estate  by  the  intestacy  of  her  husband.  The  personal  estate* 
upon  which  the  covenant  attaches,  is  the  residue,  subject  to  the  debts. 
Garthshore  v.  Chalie,  10  Ves.  1. 

VII.  mftat  0BaH  not  be  a  j^atiofacttott  of  a  jsetrlemettt. 

1.  A  legacy,  under  the  circumstances. 

1.  Bond  on  marriage,  to  secure  SOO^.,  the  wife's  fortune,  to  her  within  on6 
month  after  the  husband'a  decease :  he,  by  will,  gave  her  50011,  payable  in 
six  months  after  his  decease:  this  is  not  a  satinaction*  Haynes v« Mico^ 
1 B.  C.  C.  129. 

2.  On  marriage,  the  husband  covenanted,  that  if  the  wife  should  survive 
him,  and  there  should  be  no  issue,  his  executors  should,  within  nine  months 
after  his  death  pay  to  the  wife  800/.  for  her  own  use ;  but  if  there  should  be 
issue,  then  the  80M.  should  be  laid  out  by  the  trustees,  and  the  interest 
paid  to  the  wife,  for  life ;  and  after  her  death,  the  prindpal  divided  amongst 
the  children.  There  was  no  issue  of  the  marriage.  Ijie  husband,  by  his 
will,  bequeathed  one  moiety  of  certam  articles  of  his  personal  estate  to  his 
wife,  which  moiety  greatly  exceeded  in  value  the  sum  of  800/.  This  be- 
quest will  not  amount  to  a  performance,  or  a  satisfaction  of  the  covenant 
contiuned  ia  the  marriage  settlement.    Devese  v.  Pontet,  1  Cox,  188. 

S.  Covenant  in  marriage  articles  by  the  husband  to  pay  his  wife,  if  she 
should  survive,  200^.  as  a  jointure,  and  501.  to  provide  herself  with  a  house, 
yearly,  for  life :  afterwards,  by  will,  he  gave  her  for  life  an  estate  and  house, 
above  the  value  of  LOOL  a-year,  with  the  household  ^oods,  Arc,  and  an  an- 
nuity of  100/.,  conunencing  and  payable  at  different  times  from  those  in  the 
artides :  held  not  a  performance,  nor  intended  as  a  saUsfaction ;  no  such 
intent  being  expressed.    Richardson  v.  Elphinstone,  2  Ves.  46S» 

2.  A  residuary  bequest. 

The  gift  of  a  residue  is  never  considered  as  a  satisfaction  of  a  certain 
provision  made  for  a  wife  on  marriage,  although  it  may  in  the  event  turn  out 
more  beneficial.    Devese  v.  Pontet,  1  Cox,  188. 

S.  Share  under  an  intestacy,  by  the  custom  of  London. 

Proviso  in  a  settlement,  that  the  wife  shall  not  be  barred  from  any  thing 
the  husband  shall  give  or  leave :  he  dies  intestate,  and  a  freeman  of  London  s 
her  share,  by  the  statute  and  custom,  are  not  a  satisfkction  of  the  covenant* 
Kidanan  v.  Kirkman,  2  B.  C.  C.  95. 

4.  Advancement  from  the  husband's  dub  society* 

Members  of  a  sodety  covenanted  mutually,  that  their  widows  should  re<* 
ceive  annuities  from  the  sodety ;  payment  from  the  sodety  b  not  a  satisfac- 
tion for  a  covenant  in  the  settlement  by  the  husband  to  pay  her  an  annuity  in 
lieu  of  aU  daim  on  his  personal.    Rhodes  v.  Rhodes,  1  Ves.  96. 

VIIL  gngat  iiall  f»  a  tfatiftfaction  of  a  pottimu 

1.  In  the  case  of  double  provisions  by  fitther  for  duld,  sli^t  cifcam« 

stances  of  difference  shall  not  be  regarded. 

1.  In  the  case  of  double  provisions  by  a  father  for  a  child,  slight  circum* 
stances  of  difference  not  rctgArded.    17  Vcai.  jun*  191* 

.  Rule, 
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Rule,  as  to  satis&ction  of  a  portion  by  a  legacy,  that  there  most  be  some 
express  evidence,  or  at  least  a  strong  presumption,  that  it  was  intended  ts 
such.  Slight  variation  in  the  time  of  payment  between  twenty-one  and 
twenty-one  or  marriage,  immaterial.     18  Ves.  jun.  498. 

2.  A  legacy  — general  rule, 

1.  Legacy  to  a  child,  deemed  a  portion ;  thence  ariaeB  the  presunptioo. 
1  Ves.  107. 
S.  Portion  by  will,  primd  Jade  a  satisfaction  of  a  portion  by  iettlemeot 

4  Ves.  491. 

•  3.  Portions  for  children  by  the  will  of  the  parent,  presumed  a  satisfacdon 
of  a  prior  provision  by  settlement,  unless  cleaiiy  not  so  intended :  the  pre- 
sumption is  not  rebutted  by  slight  circumstances :  accounts  in  the  testator's 
hana-writing  were  admitted  as  evidence  of  the  circumstances,  under  which 
he  made  hjs  will ;  but  not  to  explain  the  will.     Hinchdiffe  v.  Hinchdiffe, 

5  Ves.  516. 

4.  Though  generally  a  satisfaction  by  will  of  a  portion  mual  be  of  the 
same  nature,  and  equally  certain,  a  bequest  of  a  share  in  powder-works,  to 
be  made  up  in  value  10,000/.,  charged  with  an  annuity  of  20^.  for  a  life,  vs 
held  a  satisfaction  in  a  portion  of  2000/.    Bengough  v.  Walker,  15  Ves.  507. 

3r  A  case  of  exception  to  the  rule,  that  a  l^acy  to  be  a  satis&ction  of 
a  portion^  must  be  of  the  same  nature,  and  equally  certain. 

Ibid. 

4.  A  legacy  left  subject  to  the  mothei^s  life-interest. 

A  sum  of  money  left  subject  to  the  life-interest  of  the  mother,  shall  go  in 
satisfaction  of  a  child's  portion  by  settlement.  Rickman  v.  Morgan,' 1  B.  C. 
C.  63.  So  shall  the  residue  of  the  personal  estate  given  to  the  child  by  will. 
S.  C.  Ibid. 
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*5.  A  legacy  left  subject  to  the  mother^s  lif^interest  and 

Part  of  the  wife*s  fortune  being  settled  (after  the  decease  of  the  husband 
and  wife,)  upon  the  children,  according  to  her  appointment :  the  husband 
left  a  larger  provision  to  trustees,  to  the  use  of  the  wife  for  life,  remainder 
to  the  children  as  she  should  appoint  s  this  is  a  satisfaction  for  the  portions. 
Moulson  V.  Moulson,  1  B.  C,  C.  82. 


6.  A  legacy,  under  the  circumstances. 

1.  By  marriage  settlement,  10,000/.  were  to  be  reused  fof  younger  chil- 
dren :  the  settlor,  by  will,  gave  the  younger  children  2000^  each.  This  is 
a  part-satisfaction.    Warren  v.  Warren,  1 B.  C.  C.  305. 

2.  Agt-eement  between  mother,  tenant  in  fee  and  in  tail,  and  her  son,  that 
die  woidd  convey  to  him  the  estate  in  fee,  and  that  he  shoidd,  when  in 
possession  of  the  estate  tail  at  her  death,  pay  his  sister  20,000^.  **  for  her 
fortune  and  portion:"  the  agreement  was  never  exeaited;  but.  the  modwr 
afterwards  made  a  general  devise  in  favour  of  her  son,  dtmrg^dmtkmlepcj 
of  20,000/.  to  her  daughter,  *<  for  her  portion,  fortune,  and  advancement :" 
the  legacy  a  satisfaction  of  her  interest  under  the  agreement.  Finch  v.  Finch, 
1  Ves.  534. 

3.  Portions  for  children  by  the  will  of  the  parent,  held  a  satisfaction  of  a 
lirovision  by  settlement  upon  the  intention :  slight  circumstances  of  diflc- 
rence,  that  would  repel  the  presumption  of  satisfaction  between  strangers, 
are  not  sufficient  in  the  case  of  parent  and  -child.  Sparkes  v«  Cator,  3  Vet. 
530. 

i.  Portion  by  settlement,  vested  at  twenty-one,  or  marriage  of  daughters, 
to  be  paid  at  the  death  of  the  surviving  parent;  if  the  parents,  or  either, 
riiould,  ill  Aeir  or  either  of  their  lifetime,  settle,  give,  or  advance  moiiev, 
lands,  &c.  in  marriage  or  otherwise^  such  advancement  to  be  taken  as  part  or- 

the 
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the  whole  of  the  portion,  unless  the  contrary  declared  in  writing.  A  legacy 
payable  at  twenty-one,  a  satisfaction  pro  tanto.  Onslow  v«  Mitchell,  18  Ves. 
jua.490. 

7.  A  residuary  bequest. 
VidelB.C.C.63. 

8.  A  residuary  bequest,  under  the  circumstanoes. 

By  marriage  settlement  of  the  father  and  mother,  8000/.  was  settled 
on  younger  children :  there  being  but  one  younger  son,  the  father,  by  his 
will,  left  him  the  residue  (which  amounted  to  a  much  larger  sum) :  it  is  a 
satisfaction.    Rickman  v.  Morgan,  2  B.  C.  C.  S94. 

9.  An  advancement,  under  the  circumstanoes. 

Portions  by  settlement  for  younger  children,  living  at  the  death. of  the  sur- 
vivor of  the  parents ;  with  a  proviso,  that  advancements  should  be  in  satisfac- 
tion, unless  the  contrary  declared.  The  father,  by  will,  desiring  the  settle- 
ment, may  be  punctuaUy  complied  with,  made  a  residuary  disposition  of  real 
and  personal  estates  among  the  vounger  children,  directing,  that  what  they 
may  have  received  in  his  lite  shau  be  brought  into  the  account,  so  as  to  make 
all  equal.  Construction  upon  the  whole,  that  advancement  in  marriage,  or 
otherwUe,  though  not  the  grammatical  construction,  is  within  the  proviso ; 
and  equality  bemg  the  object,  an  arrangement  was  made  upon  that  prindpl6. 
One  of  the  younger  chiloren  having  become  the  eldest,  and  therefore  owner 
of  the  estate,  between  the  deaths  of  the  parents,  to  be  considered  a  younger 
child  in  the  account.    Leake  v.  Leake,  10  Ves.  477« 

IX.  Wffat  $Ban  not  iie  a  {lati^fattton  of  a  portion^ 

1  •  There  .must  be  some  express  evidence,  or  at  least  a  strong  presump> 

tion,  that  it  was  intended  as  such. 
Vide  18  Ves.  493. 

2.  A  l^acy,  under  the  circumstances. 

1.  Legacies  to  the  heir  at  law,  not  a  satisfaction  j9tti  ianto  for  money  to  be 
raised  by  a  trust  term,  which  descended,  tiie  owners  having  made  no  i^ 
pointment.    Cantle  v.  Morris,  1  B.  C.  C.  ISS.  n. 

2.  The  testator  gave  a  bond  to  trustees,  conditioned  that  his  execotors 
should  pay  5000^.  to  a  natural  son  at  twenty-one.  By  will,  he  gave  15,000^. 
to  trustees,  to  pay  to  the  son  a  maintenance  until  twenty-five,  and  then  to 
pay  the  whole  to  him,  with  contingencies,  on  marriage.  This  is  no  satisfiio- 
tion  of  the  bond.    Jeacock  v.  Falkner,  1  B.  C.  C.  995.    1  Cox,  87. 

3.  By  settlement,  daughters  were  to  have  2000/.  each :  the  &ther,  by 
codicil  to  his  will,  gives  them  20,00tf.:  this  was  held  a  cumulative  pro- 
vision, and  not  a  satisfaction  of  the  settlement.  '  Hanbury  v.  Hanbury, 

2  B.  C.  C.  352.  529. 

^  4.  By  marriage  settlement,  the  husband's  estates  were  settled  to  the  uses 
of  the  marriage,  and  (amongst  others)  a  term  was  created  for  raising  a  sum  of 
10,000/.  for  me  younger  children,  to  be  taken  equally  amongst  them.  The 
husband  by  his  will,  made  four  years  after,  made  several  dispositions,  fay 
which  it  appeared,  tliat  he  had  totally  forgotten  tlie  existence  of  any  mar- 
riage settlement,  and  then  bequeathed  to  his  younger  child,  if  he  should 
have  but  one,  5000/.,  and  if  more  than  one,  2000/.  a-piece,  and  subjected 

'  his  personal  estate  to  the  payment  thereof:  but  if  the  personal  estate  should 
not  be  sufficient,  he  directed  the  same  to  be  raised  bv  mortgage  of  the  settled 
premises.  There  were  two  younger  children  of  tne  marriage.  The  pro-*  . 
visions  made  by  the  will,  shall  go  in  part-satisfaction  of  what  was  provided 
by  the  settlement;  and  only  10,000/.  shall  be  raised.  Warren  v.  Warren, 
liGox,  41. 

3.  A 
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3.  A  residuary  bequest. 

1.  As  to  satisfaction  of  a  portion  by  a  residue.     iS  Ves.  513. 

2.  Whether  a  portion  of  200(V.  would  not  be  satisfied  by  a  bequest  of  m 
much  of  his  residuary  estate  as  should  be  of  the  value  of  WUXLy  ottare. 
15  Ves.  514. 

4.  Share  under  an  intestacy,  under  the  circnmstanoes. 

Trust  term  by  the  will  of  the  grandfather,  for  raising  portions ;  prorided 
among  other  events,  that  if  the  children  should  be,  by  their  father  in  his 
lifetime,  advanced  and  preferred  with  portions  as  eood  or  greater,  to  cesse. 
Personal  property  under  the  intestacy  of  the  &ther  not  a  satis&ctioQ. 
Twisden  v.  Twisden,  9  Yes.  413. 

X«  snSat  dj^all  it  a  datjtffattion  of  a  legaqi* 

1.  General  rule* 

Where  a  legacy  is  ^ven  for  a  parUcuIar  purpose  (as  a  portion),  and 
another  bounty  is  afterwards  given  for  the  same  purpose,  it  is  considered  as 
implying  an  intention  in  t)ie  testator  to  satisfy  the  legacy.  But  this  being 
only  a  presumption,  may  be  rebutted  by  evidence  showing  a  contrary  inten- 
tion.   Debeze  v.  Mann,  1  Cox,  346* 

2.  A  portion — general  rule. 

!•  Leaning  against  double  portions ;  effect  in  some  cases,  that  a  portioii 
has  been  held  to  satisfy  a  legacy  of  much  greater  amount.    18  Ves.  jun.  151. 

2.  Portion,  a  satisfaction  of  a  legacy  from  the  father  to  the  same  amount; 
the  evidence  not  being  suflicient  to  repel  the  presumption.  Ellison  v.  Cook- 
-son,  1  Yes.  lOa 

3.  Presumed  satisfaction  of  a  legacy  by  a  portion :  the  evidence  not  bebg 
sufficient  to  rebut  the  presumption.    Trimmer  v.  Bayne,  7  Ves.  508. 

3.  A  portion,  though  with  dome  circumstances  of  difference. 

'  Satisfaction  of  a  legacy  by  a  parent  to  a  child,  by  a  portion  of  the  same 
-amount,  thoueh  with  some  circumstances  of  difference.  Whether  parol 
evidence  can  be  admitted  originally  by  an  intention  to  substitute  the  one 
provision  fbr  the  other,  or  only  where  it  is  first  offered  against  the  presump- 
tion, it  is  clearly  admissible  to  shew,  that  the  father  was  the  author  of  the 
portion ;  viz.  by  stipulating  or  joinins  in  the  marriage  settlement  of  bis 
eldest  son  for  a  charge,  ^d  giving  up  mterests  in  consideration  of  it.  Har- 
topp  V.  Hartopp)  17  Ves.  jun.  184. 

4.  Admissibility  of  parol  evidence  to  show  that  a  fiitber  was  the  author 

of  a  portion- 
ride  17  Ves.  184. 

5.  A  provision  by  deed,  under  the  circumstances. 

As  to  a  provision  by  one  instrument  being  in  satisfaction  of  a  provision  bf 
another.    Williams  v.  Duke  of  Bolton,  Di^.  405. 

9 

6.  A  l^;acy,  under  the  circumstances. 

A.  gave  to  lady  S.  and  to  I.  C.  legacies,  after  a  special  failure  of  issue 

of  her  brother :  tne  brother  afterwar£  by  his  will,  gave  the  legatees  equal 

legacies :  held  to  be  a  satis&ction,  tiiough  lady  S/s  legacy  (she  being  a 

Jme  covert)  in  the  brother^s  will  was  to  her  separate  use.    Attomey-genenl 

v.Hird,  1B.C.C.170. 

7.  In  relation  to  natural  children. 

1«  The  law  does  not  acknowledge  the  relation  of  a  natural  child ;  whai% 

thersfoKy 
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therefore^  considered  as  a  straDger,  within  the  rule  of  satisfaction  of  a  legacy 
prima/ade  by  an  advance  of  money.     13  Ves.  jun.  147. 

2.  Distinction  between  legitimate  and  natural  child*  as  to  the  presumed 
satisfaction  of  a  leeacy  by  a  portion  in  the  former  case,  not  in  the  latter; 
which  is  considered  the  case  of  a  stranger.    18  Ves*  jun.  152. . 

XL  angor  06aII  ttot  lie  a  dattdfaction  of  a  legacpf 

1.  A  portion  *—  general  rule. 

A  portion  given  after  a  legacy,  shall  not  be  a  satisfaction  of  it,  where  it  is 
expressly  given  in  satisfaction  of  a  different  claim,  or  where  it  is  given  abso- 
lutely,  and  the  legacy  under  limitations.    Baugh  v.  Reed,  3  B.  C.  C.  192. 

2.  A  portiony  under  the  circumstances. 

1.  The  father  of  a  putative  daughter  paying  a  portion  on  her  marriage,  ac- 
companied with  a  declaration  that  she  would  have  more  at  his  death,  i^  not 
a  satisfaction.    Debeze  v.  Mann,  2  B.  C.  C.  519. 

2.  On  deficiency  of  assets,  marriage  portion  no  satisfaction  of  a  legacy 
to  the  wife  from  her  father :  the  portion  being  less  than  the  legacy ;  and 
having  been  paid  absolutely  to  the  husband  upon  giving  up  a  certain  interest 
of  his  wife ;  the  legacy  being  to  the  wife  for  life,  remainder  to  her  children 
and  grandchildren,  remainder  over ;  and  bein^  expressly  in  satisfaction  of 
another  distinct  interest  of  the  wife:  no  ademption,  the  intent  not  being  suf- 
ficiently plain.    Baugh  v.  Read,  1  Ves.  257% 

S.  Gift  of  500^.  by  a  father  to  his  daughter,  not  a  satisfaction  in  part  of  a 
legacy  of  1000/.  by  a  previous  will :  the  presumption  against  double  portions 
in  the  case  of  parent  and  child  being  repelled  by  the  circumcftances :  the 
gift  not  by  way  of  portion ;  being  afler  the  marriage ;  and  a  particular 
motive  appearing  by  declarations  of  the  testator  to  his  wife,  proved  by  hen 
Robinson  v.  Whitley,  9  Ves.  577- 

4.  The  presumption  of  intention  to  satisfy  a  legacy  by  a  portion  to  a  child, 
from  a  parent,  or  a  person  placing  himself  in  loco  parentis^  not.raised  upon 
a  legacy  not  described  as  a  portion,  the  legatee  reported  to  be  the  testator*s 
natural  daughter,  described^  not  so,  but  as  the  daughter  of  another  man; 
Ex  parte  Pye  and  Dubost,  18  Ves.  jun.  140. 

S.  A  legacy,  under  the  drcumstances. 

.  Legacy  at  twenty-one,  the  interest  for  maintenance,  not  satisfied  by  ad- 
vancements during  minority  for  the  infant's  benefit,  nor  by  a  legacy  larger, 
but  of  a  different  nature,  received  unoer  the  will  of  the  executor :.  there  be^ 
ing  no  positive  relinquii^ment ;  though  no  demand  for  ten  years.  Lee  v. 
Brown,  4  Ves.  S62. 

4.  An  advancement,  under  the  circumstances. 

A  father  makes  his  will,  and  gives  a  legacy  of  500/.  to  his  son.;  and  after- 
wards takes  his  son  into  partnership,  and  gives  him  half  the  stock  in  trade  to 
the  amount  of  15,000/.  This  advancement  shall  not  be  taken  in  satisfaction 
of  the  legacy«    Holmes  v.  Holmes,  1  Cox,  39.  1  B.  C.  C.  BS5. 

5.  Advancement,  by  a  stranger. 

Such  an  adyancement  of  a  legatee,  by  a  stranger,  not  a  satisfiurtioii  6t 
performance  of  the  legacy.    Powel  v.  Cleaver,  2  fi.  C.  C.  499. 

6.  The  value  of  a  beneficial  lease,  under  the  circumstances. 
The  value  of  a  beneficial  lease  granted  to  a  natural  son,  held  not  to  be  a 
satisfaction  of  a  legacy  given  by  the  putative  father^s  will.    Grave  v.  Salis- 
.  bury,  1  B.  C.  C.  425. 

XII.  tanu 
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XII.  mhat  niall  not  bf  a  pati^fattmn  of  a  itKtiMtorji  teqar^r* 

A  legacy. 

A  legacy  ift  a  satisfaction  of  a  portion,  but  not  of  the  refidue,  or  of  a  real 
estate  devised.    Watson  ▼•  Lord  Sondes,  1  B*  C.  C.  65* 

XIIL  mhat  uj^all  nor  be  a  jsattisfactton  of  a  tra(  mm  t»bi»tu 

A  legacy. 
Vide  1  B.  C.  C.  65. 


SCOTLAND. 

SemhUf  that  to  complete  a  dtle  by  assignatioo,  it  is  not  necessary  that 
the  intimation  should  be  notarial  or  formal.  Ordinary  notice,  or  circom* 
stances  of  conduct  from  which  a  claim  under  the  assignation  is  to  be  in- 
ferred, considered  as  equivalent  to  solemn  intimation.  &lkrig  ¥•  Davia  and 
ano^eri  2  Rose,  291« 


SECURITY^ 

W.  lends  to  B.  9XM.  on  the  bond  of  B.  and  V.>  bearing  interest  at  61.  per 
€€»$• ;  and  at  the  same  time  purchases  from  B.  a  rent-charge  for  Hfcs,  of 
BtiL  per  annum  for  S00/.»  with  a  covenant*  that  B.  should  be  at  Uber^  to  re- 
purchase the  rentHcharge,  on  giving  three  months'  notice*  and  paying  SJCWL, 
md  ail  arrears  of  interest.  V.  and  B.  execute  their  joint  and  several  bonds 
to  W.  in  the  penal  sum  of  700/.  conditioned  for  the  payment  of  the  rent- 
charge.  The  assignment  of  the  rent^charge  held  to  be  a  securi^  for  the 
loan  of  200/*  and  900/.  on  the  ground  that  W.  was  at  all  events  secured  by 
the  bond  for  7002.  But  neither  the  right  of  re-purchase  nor  the  additional 
piun  of  dOL  to  be  paid  thereupon*  would  have  been  sufficient  to  turn  the 
transaction  into  a  loan.    Vemer  v.  Winstaoley,  2  Sch.  &  Lef.  S9S. 


SET-OFF. 
i.  Mfftn  a  m-tS  in  ttffik^  KS^W  be  alloterb^ 

1.  In  cases  of  mutual  credit. 

2.  In  cases  of  fraud. 

S.  Qjtuere^  on  a  demand  of  rent. 

IL  agra  a  m^  in  equitp  mSall  not  br  aIIo\Mli# 

1.  Where  the  subject  may  be  set->oiF  at  law. 

2.  Where  a  party  has  neglected  to  plead  a  setoff  to  an  actioii 

at  law. 

III.  3ln  tflatton  txi  lotnt  an)!  s^epatatt  txntatttK^^ 

1.  At  law  there  can  be  no  set-off  between  joint  and  separafe 

debts* 
?•  But  may,  in  equity,  under  circumstances ;  as,  where  there  is 

a  clear  series  of  transactions  in  which  joint  credit  has  been 

given. 

S.  Cases  in  which  a  set-off  has  been  refused. 

IV.  J« 


Appendix.]       In  relation  to  joint  and  separate  demands,  s\  I 

IV.  3[n  relation  to  banfirtqptctif 

Vide  in  tit  Bankrupt* 

V.  5326etfier  ejccIuaeH  6ji  tfie  natuit  of  tfir  tiangortion,  or  con* 

tract  of  tge  partttsi^ 

1.  Set-ofi^  where  the  money  was  borrowed  under  an  expres$ 

promise  to  repay  it. 

2.  The  case  of  a  sale  by  a  factor,  with  notice  of  an  agreement 

between  the  principals. 


I.  IMXm  a  m^tM  in  ttivat^  05aU  tie  allotoeOf 

1.  In  cases  of  mutual  credit. 

Equitable  set-off  upon  mutual  credit;  though  no  mutual  debts,  upon  which 
a  set-off  could  be  maintained  at  law.    James  ▼.  Kynnier,  5  Ves.  10& 

,  2.  In  cases  of  fraud. 

Equitable  set-off  under  circumstances ;  when  there  could  be  none  at  law; 
viz.  bankers  directed  to  lay  out  money  in  navy  annuities ;  not  doing  so ;  but 
representing,  that  they  had ;  making  entries,  and  accounting  for  the  divi- 
dends, accordingly ;  and  taking  a  joint  promissory  note  from  the  party,  under 
that  supposition,  and  her  brother,  to  secure  a  debt  from  him  to  them ;  upon 
which  the  assignees  under  their  bankruptcy  su^  him  alone.  Order  for 
proof  of  the  balance,  setting-off  the  debt  upon  the  note,  an  injunction,  and 
the  delivery  of  the  note.    Ex  parte  Stephens,  11  Yes.  24. 

3.  Qjtuarej  on  a  demand  of  rent. 

Q^arey  whether  equity  can  relieve  by  allowing  an  equitable  set-off  on  a 
demand  for  rent.    Townson  v.  Benson,  3  Mad.  ^03. 

IL  Mj^en  a  set-off  tn  ^mcfi  sigall  not  be  aileitoet^ 

1.  Where  the  subject  may  be  set-off  at  law. 

1.  Bill  by  an  insurance  broker  for  a  discovery  and  account  of  money  paid 
and  received  by  him  in  that  capacity  on  account  of  the  defendants,  and 
money  due  to  him  for  commission,  &c.  and  for  promissory  notes  indorsed  to 
him,  and  to  restrain  an  action,  as  brought  contrary  to  the  unhrersal  custom 
of  the  business.  Demurrer  allowed :  the  subject  being  matter  of  set-off,  and 
capable  of  proof  at  law.    Dinwiddie  v.  Bailey,  6  Ves.  136. 

2.  Bill  for  an  injunction  to  restrain  proceedings  at  law  for  rent,  on  the 
ground  of  an  agreement  under  whioh  th6  landlord  was  Indebted  more  than 
the  amount  of  tne  rent.  Held,  on  demurrer,  that  it  was  a  legal  set-off;  and 
demurrer  allowed.    Townson  v.  Benson,  3  Mad.  203. 

2.  WJiere  a  party  has  neglected  to  plead  to  set-off  to  an  action  at  law« 

If  a  party  neglect  to  plead  a  legal  set-off  to  an  action,  he  is  not  entitled  to 
the  assistance  of  a  court  of  equity  to  give  him  the  benefit  of  the  set-off. 
JEs  parte  Ross.   In  re  Fisher,  1  Buck.  125. 

III.  3(11  relation  to  iolttt  anti  separate  demanti0» 

1.  At  law  there  can  be  no  set-off  between  joint  and  separate  debts, 
i.  At  law  there  can  be  no  set-off  between  joint  and  «q)aFate  debts.  5  Yes. 

'  2.  Joint 
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2.  Joint  and  separate  debts  cannot  be  set-off  against  each  other  at  law. 
11  Ves.  519. 

3.  A  joint  debt  cannot  be  set-off  against  a  separate  debt  at  law ;  but  may 
in  equity,  under  particular  circumstances ;  as,  where  there  is  a  desr  series 
of  transactions  in  which  joint  credit  has  been  given.  Vulliamy  v.  Noble, 
8  Mer*  618* 

2.  But  may,  in  equity,  under  circumstances;  as,  where  there  is  a  dear 
series  of  transactions  in  which  joint  credit  has  been  given. 

Vide  supra,  diy.  l.* 

3.  Cases  in  which  a  set-off  has  been  refused. 

1.  Debtor  by  bond  to  the  separate  estate  of  a  deceased  partner,  not 
allowed  in  equity  to  set-off  his  bond  debt  in  respect  of  acceptances  for  which 
he  had  become  liable  to  the  partnership  estate,  and  which  were  prored  bj 
him  under  a  joint  commission.    Addes  t.  Knight,  2  Mer.  1 17- 

3.  A*  has  a  joint  demand  against  B.  and  C,  who  are  also  creditors  of  A. 
6.  by  letter  having  made  himself  separately  liaJble  to  A.,  on  account  of  the 
demand  originally  joint,  cannot  either  at  law  or  in  equity,  set  off  the  joiot 
debt  due  from  A.  to  himself  and  C.  Ex  parte  Ross.  In  re  Fisher,  1  Buck. 
126. 

IV.  Bin  trtlation  to  baniiniptcp^ 

Vide  in  tit  Bankrupt. 

Separate  commission  of  bankruptcy.  Relief  in  the  nature  of  set-off  against 
a  separate  creditor  of  the  bankrupt,  indebted  to  the  partnership  to  a  greater 
amount,  refused.    Ex  parte  Twogood,  11  Yes.  517. 

V.  mffti^t  tftluW^  bp  tgt  ttdtiire  of  tfft  rraiutactton,  or  nm^ 

tract  of  tBe  partfeSf 

1.  Set-offy  where  the  money  was  borrowed  under  an  express  prcunise 

to  repay  it*  i 

*  Set-off,  where  a  creditor  had  borrowed  from  the  debtor  under  an  expreai 
promise  to  pay*    Taylor  v.  Okey,  IS  Yes.  180. 

^.  The  case  of  a  sale  by  a  fiictor,  with  notice  of  an  agreement  between 

the  principals. 
A.  fl^eed  to  sell  goods  to  B.,  to  be  accounted  for  in  part  of  a  debt  to  B.; 
Cf  wim  notice^  agreed  to  sell  the  goods  as  factor :  not  allowed  to  retain  for 
a  debt  to  him  firom  A.    Weymouth  v.  Boyer,  1  Yes.  4>16. 


SEWERS,  COMMISSIONERS  OF. 

1.  The  court  refused  to  entertain  jurisdiction  against  commissioiiers  of 
sewers,  to  restrain  their  removing  a  float  or  tumbling-ba^  upon  a  river,  such 
removal  being  stated  to  be  irreparable  mischief.  K  errison  t.  Sparrow  sod 
others.  Cooper,  SOS. 

2.  See  tit.  Chanceby* 
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L  3|tt  rrlatton  to  ttf  otomr^ 

1.  Part-owners  are  tenants  in  cammon,  not  joint-tenants* 

«.  Pof 
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2.  Posse^on  of  some  owners^the  possession  of  all. 
3.  Whedier  liable  for  repairs. 

II.  jfti  itlation  to  tfie  maeter. 

Revocation  of  his  authority  to  receive  payment,  by  notice. 

III.  Jii  ttlattoii  fo  aSmq^ttmnu 

A  question  arising  out  of  a  capture* 

IV.  3ln  rrlatioi!  to  fippotgef atiotu 

1  •  Of  the  master^s  right  to  hypothecate  the  cargo. 
2.  What  tratiaacdons  presumptively  are  not  such. 

V.  Ill  relation  to  ftrtt,  a?  titsititut  &om  gji{iotBecattottt 

1 .  Rule  of  the  civil  law. 

2.  For  repairs  in  this  country. 

S.  For  repairs  in  a  foreign  country. 

4.  For  a  loan,  in  a  foreign  country,  to  enable  the  ship  to  pro-* 

secute  its  voyage. 

5.  For  contribution  to  general  average. 

6.  Priority  between  different  claimants. 

7.  Lien  of  one  part-owner  upon  the  share  of  anotlier*. 

8.  Whether  lost  with  the  loss  of  {Possession. 

VI.  3|n  rrfattott  to  tfie  regijtrp  acts?* 

1 .  Policy  of  the  acts. 

2.  Consequences  of  the  policy  of  the  acts. 

3.  Agreements  contrary  to  their  policy,  are  void. 

4.  Their  effect  upon  implied  trusts. 

5.  Agreements  for  transfer  are  within  them. ' 

6.  An  assignment  by  one  part-owner  to  another,  is  within  thenu 

7.  An  assignment  of  freight  alone,  is  not  within  them. 

8.  Instruments  defective  from  non-compliance  with  the  acts, 

cannot  be  reformed  in  equity. 

9.  But  quarej  where  the  defect  arises  from  fraud. 

10.  Distinction  between  the  registry  acts  and  the  annuity. act. 

11.  Sale  or  mortgage  of  a  ship  at  sea. 

Ifi.  Warrant  of  attorney  to  comply  with  their  forms,  not  re- 
voked by  bankruptcy. 

13.  The  register  of  a  ship,  whether  conclusive  of  property. 

14.  Liability  of  the  registered  owner  for  repairs. 

VII.  ^vattitt  lit  rdatioii  to  tfie  misuvt  of  ftwfffcfg,  a0  for^ 

ftim* 

Restoration,  upon  security,  refused,  where  a  question  of  iden- 
tity may  be  raised  on  the  trial. 


I.  3ii  relation  to  tge  otomr* 

i.  PartK>wnersr  are  tenants  in  common,  not  Joint  tenants. 

Part-owners  of  a  ship  are  tenants  in  common,  not  joint  tenants.   Ex  parte 
Young,  2  Yes.  &  Beam.  242. 

2.  Possession  of  some  owners,  the  possession  of  alL 

Possession  of  some  owners,  the  possession  of  all.    2  Ves*  &  Beam.  217. 
Vol.  VIII.  3  N  :u  Whether 
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3.  Whether  liable  for  repairs. 

For  the  repair  of  a  ship,  the  creditor  has  the  liabilitj  of  the  mMer  who 
gives  the  oraer»  and  also  oifthe  owners,  of  whom  the  master  is  considered  as 
the  agent,  unless  such  liability  be  excluded  as  to  the  one  or  the  other  of 
them  by  the  express  terms  of  the  contract*    Ex  parte  Blaiid,  2  Rom^  91. 

II.  311  trtanott  to  tHe  nmtn^ 

Revocation  of  his  authority  to  receive  payment,  by  notice. 

Where  the  master  of  a  ship,  on  behalf  of  the  owners,  lets  the  Aip  on 
charter,  partly,  to  A»9  and  the  owner  becomes  banknipc,  and  his  issignrci 
give  notice  to  A.  not  to  pay  anv  further  sums  of  moninr  onaccoant  Aeieof  to 
the  master,  this  notice  affects  A.  as  to  all  sums  paid  afterwards  by  him  to 
the  master,  beyond  what  the  master  had  actually  paid  or  stood  engaged  Csr 
on  account  of  the  ship  at  the  time  of  the.  notice ;  but  will  not  defeat  pay- 
menu  made  to  that  extent.    Wilkins  v.  Muroi  1  Cox,  150* 

IIL  Bin  itfattoit  to  affceisl^timttr^ 

A  quQition  arising  out  of  a  capture. 

Charter  party  of  affreightment  between  the  owners  of  the  ship  M.  and 
the  comtnissioners  of  transports,  **  for  and  onbehalf  of  his  majesty."  During 
her  continuance  in  the  transport  service,  the  ship  makes  a  capture,  which  » 
condemned ;  and  upon  petition  to  the  treasury,  two-thirds  of  a  mcHety  of  the 
proceeds  arising  from  the  capture^  ordered  by  warrant  from  the  crown,  to  be 
paid  to  the  cmters.  These  proceeds  are  entirely  in  the  discretion  of  tlv 
crown ;  and  upon  motion  for  payment  into  court  of  a  sum  admitted  by  the 
eommissioners  of  transports  to  be  doe  for  freight  under  the  duoter  party, 
which  motion  was  resisted  on  the  ground  that  the  commissionerB  were  en- 
titled to  set  off  the  amount  of  the  proceeds  received  by  the  owners  under 
the  warrant ;  payment  was  ordered  accordingly,  without  prejudice  to  the 
question  of  ownership.    Thuigar  v.  Morley,  3  Mer.  20. 

IV.  3it  ctl0tiott  to  6|i|Mit6t(Ottotu 

1.  Of  the  master's  right  to  hypothecate  the  ca^go. 

Power  of  the  master  to  hypothecate  the  cam>»  as  wdl  as  the  riiip,  for  a 
reasonable  purpose,  only  for  the  benefit  of  the  ^p  and  cargo.  13  Yes. 
599. 

2.  What  transactions  presumptively  are  not  sudi. 

Bills  of  exchange  drawn  by  the  master  upon  the  owner  in  fiivour  of  a  per- 
son advancing  money  for  the  ship,  and  not  purporting  on  the  fiioe  of  tnem 
to  be  drawn  for  the  purposes  of  the  ship,  are  primSJade  evidence  agaiait 
an  hypothecation.    Ex  parte  Halkett,  2  Rose,  229. 

V.  $n  relation  to  lint,  00  tri^timt  from  ftppotfiecofmi* 

1.  Rule  of  the  civil  law. 

Bv  the  civil  law  there  is  also  a  Hen  upon  the  ship ;  following  her  into  the 
hands  of  purchasers,  in  different  countries,  for  different  periods.  ]3  Vas. 
599. 

2.  For  repairs  in  this  country. 

For  repairs  of  a  ship  in  this  amntiy  the  owners  are  personally  liable;  and 
the  ship  cannot  be  pledged  without  a  special  contract.    13  Ves.  588. 

3.  For  repairs  in  a  foreign  country* 

1.  Lien  of  the  master  of  a  ship  by  bills  drawn*  and  paymeats  niade»  ibr 
necessary  repairs,  abroad,  in  the  prosecution  of  Ihe  voyage;  thoiigh  no  in* 
sirument  of  hypothecation.    Hussey  v.  Christie,  13  Ves.  59f. 

2.  The 
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3.  The  master  may  htsfe  a  lite  ( for  repairs,  Stc.  abroad)  without  air inatru- 
ment  of  hypothecation  affainst  a  third  person.  .  18  Ves.  600. 

S.  Distmctioa  of  the  btw  of  England  requiring  an  express  hypothecation 
for  repairs  tif  a  ship  in  England,  (foes  not  «take  place  as  to  repairs  abroad ; 
and  Irebmd,  Jwsey,  and  Giiemsey»  are  foreign  countries  for  this  purpose. 
IS  VeSt  599. 

4.  For  a  loan,  in  a  foreign  country,  to  enable  the  ship  to  prosecute  its 

voyage. 

SemUet  that  if  in  a  foreign  port  a  loan  of  money  is  necessary  to  enable 
the  master  of  a  ship  to  prosecute  his  voyage,  a  person  making  that  adnmce 
is  entitled  to  a  lien  on  the  ship,  without  an  instrument  of  hypothecation. 
Ex  parte  Halkett,  2  Rose,  194.;  S  Ves.  A  Beam.  185. 

5.  For  contribution  to  general  average. 

Lien  for  ceneral  contribution 'to  indlYidual  loss  by  propecty  thrown  over 
boasd  for  the  safety  of  the  ship»  under  the  right  of  the  master  to  require 
aecuri^,  not  extended  to  an  mjunctipn  against  delivering  the  cargo,  receiv* 
ing  the  firei^t,  and  parting  with  any  share  of  the  ship.  The  mode  of  ad* 
justment  not  confined  by  usage  to  arbitration,  Hallet  v.  Bousfield,  18  Ves« 
jun.  167« 

€•  Priority  between  diflferent  dafanants. 

Equitable  agreement  by  articles  for  security  upon  a  share  of  a  ship,  then 
building ;  with  a  covenant  for  a  future  bill  of  sale,  anc^  if  the  ship  should 
be  sold  in  the  intervd,  for  pajrment  out  of  the  purchase  money,  postponed 
to  a  subsequent  bill  of  sale,  with  possession  taken,  as  far  as  it  could  be, 
subject  to  the  builder's  possession  and  lien.    Daniel  v.  Russell,  14  Ves.  898. 

7«  Lien  of  one  part-owner  upon  the  share  of  another. 

No  lien  therefore  on  the  share  of  one,  a  bankrupt,  having  been  also  ma- 
Bsuring  owner,  for  outfit,  freight,  Ac.  due  to  the  others.  Ex  parte  Young, 
2  Ves.  4^  Beam.  248. 

8.  Whether  lost  with  the  loss  of  possession. 

A  ship,  while  the  possession  of  it  is  retained,  is  specifically  chargeable  in 
respect  of  the  expence  incurred  in  repairing  it;  but  the  possession  parted 
with,  the  lien  is  lost.    Ex  patie  Bhmd,  2  Rose,  91. 

VI,  Sin  vtlurnn  to  tgr  regtitttTi  acttr^ 

4  J.  Policy  of  the  acts. 

1.  Policy  of  the  ship  registry  acts.    11  Ves.  625.  < 

2.  Policy  of  the  rc^try  acts.     15  Ves.  60. 

3.  Pubhc  policy  of  the  ship  registry  acts.    1 1  Ve&  6^2. 

'    2.  Consequences  of  th^e  poliqr  of  the  acts. 

The  policy  of  the  registry  acts  prevents  a  court  from  looking  on  one  who 
has  not  strictly  complied  with  their  provisions,  in  the  light  of  a  purchaser. 
Brewster  v.  Clarke,  2  Mer.  78. 

S.  Agreemaits  contrary  to  thdr  policy,  are  void. 

A.,  B.,  and  C.  agreed  to  purchase  a  ship,  and  that  it  should  be  restored 
in  the  name  of  A.  and  B.  only,  but  the  orofits  of  the  ship  to  be  divided  by 
the  three.  C.  filed  a  bQl  agamst  A.  ana  B.  for  an  account  of  the  profits  of 
the  ship.  A  general  demurrer  was  put  in.  Oh  the  ground  of  public  policy, 
the  agreement  was  held  to  be  illegal,  and  the  demurrer  alloweq.    Battersby 

V.  Smyth,  S  Mad.  110. 

ft 

3  N  2  4.  Their 
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4.  Their  efiect  upon  implied  trusts. 

Whether  the  ship  regisory  acts  26  Geow  3.  &  S4  Geo.  3.  have  any  effect 
upon  trusts  implied  or  arising  by  operation  of  law,  quare.    6  Ves.  746. 

5.  Agreements  for  transfer  are  within  them. 

Aj^reement  for  sale  of  a  ship,  void  under  the  registry  acts,  for  wint  of 
certificate  of  registry  being  duly  recited  in  the  memorandum  of  sale ;  al- 
though a  copy  of  such  certificate  was  thereto  annexed.  Brewster  v.  Clarke, 
2  Men  78. 

6.  An  assignment  by  one  part-owner  to  another,  is  within  thaa 

,  Transfer  of  a  share  in  a  ship  to  another  part-owner,  void,- by  not  proeuring 
the  indorsement  upon  the  certificate  within  the  time  prescribed  by  the  re- 
gistry acts  after  the  arrival  of  the  ship.    Speldt  v.  Iiecnmere,  13  Yes.  588. 

7.  An  assifgiment  of  freight  alone,  is  not  within  then^« 

Assignment  of  freight  alone,  is  not  within  the  ship  registry  act.  11  Yes. 
636. 

8.  Instruments  defective  from  non-compliance  with  the  acts,  cannot  be 

reformed  in  equity. 

1.  Sale  of  a  ship  witliout  reciting  the  registry,  is  void.  Hibbcrt  v.  Ro)- 
leston,  3B.C.  C.571. 

2.  An  assignment  of  a  ship  by  way  of  mortgage,  which  is  defective  by  not 
having  complied  with  the  registry  act,  cannot  be  made  good  in  equity.  Ei 
^ar/e  Bulteel,  1  Cox,  243. 

2.  Where  the  interest  in  a  ship  is  derived  under  the  party's  own  act  and 
contract,  not  executed  according  to  the  registry  act,  it  cannot  be  reformed 
in  equity  any  more  than  an  annuity  deed ;  not  according  to  the  annuity  act. 
6  Ves.  745. 

3.  Transfer  of  a  ship  void  to  all  intents  and  purposes  if  the  registry  act» 
are  not  complied  with ;  and  no  relief  in  equityt  as  upon  a  defective  coo- 
veyance.    As  to  the  case  of  fraud,  quare.    13  Yes.  589. 

4.  If  on  the  sale  of  a  ship  there  is  no  bill  of  sale  or  indorsement  of  the 
certificate  of  registry,  no  relief  can  be  given  in  equity  on  the  ground  ot' 
accident  for  fraud.    Thompson  Vr  Leake,  1  Mad.  39. 

9.  But  qtuere^  where  the  defect  arises  from  fraud. 

1 .  Whether,  the  legal  title  under  an  assignment  of  a  share  in  a  ship  failing 
%indcr  the  ship  registry  acts,  26  Geo.  3.  c.  60.  —  34  Geo.  3.  c.68.  for  want  of 
the  indorsement  upon  the  certificate  within  ten  days  after  the  return  of  the 
ship  to  port ;  if  that  was  prevented  by  fraud,  relief  can  be  had  in  equity,  in 
what  form,  and  whether  it  may  not  be  had  as  to  the  freight,  if  not  as  to  tlie 
«hip,  though  both  were  comprised  in  the  same  bill  of  sale,  quart.  Mest^r 
V.  Gillespie,  11  Ves.  621. 

2.  Vide  supray  div.  8. 

10.  Distinction  between  the  registry  acts  and  the  amiuity  act. 

Distinctfon  between  the  ship  registry  acts  and  the  annuity  act,  upon  the 
public  policy  of  the  former.     11  Ves.  639. 

1 1.  Sale  or  mortgage  of  a  ship  at  sea. 

i .  Sale  of  a  ship  at  sea,  valid ;  notwithstanding  the  bankruptcy  of  the  ven* 
dor  before  her  arrival  in  port,  and  therefore  before 'the  title  is  complete  by 
the  indorsement  on  the  certificate  of  registry ;  if  the  other  requisites  of  tbe 
ship  registry  Act  were  previously  complied  with.     11  Ves.  637. 

2.  The  bill  of  sale  passes  the  absolute  property  in  a  ship  at  sea,  subjsct 
only  to  be  devested  in  case  of  the  indorsement  on  the  certificate  of  registry'* 

18  not 
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not  being  made  within  ten  days  after  the  return  of  the  ship  to  port.    Dixon 
V.  Ewart,  3  Mer.  322. 

S.  A  mortgage  of  a  ship  at  sea  (the  forms  required  by  the  registry  acts 
being  observed),  held  to  be  valid ;  and  injunction  granted  to  prevent  an 
improper  indorsement  on  the  certificate  of  registry.  Thompson  ▼.  Smith, 
1  Mad.  395. 

12.  Warrant  of  attorney  to  comply  with  their  forms,  not  revoked  by 

bankruptcy. 

Power  of  attorney  to  sign  an  indorsement  on  tlie  certificate,  not  revoked 
by  bankruptcy  of  the  vendor  subsequent  to  the  execution  of  the  power,  but 
previous  to  the  indorsement ;  being  a  power  only  to  do  a  mere  fbrmnl  Act^ 
which  'the  bankrupt  himself  might  have  been  compelled  to  execute,  not- 
withfttaBding  his  bankruptcy,  and  for  a  valuable  consideration.  Tlierefore, 
in  this  case,  the  indorsement  on  the  certificate  being  made  within  the  ten 
days  under  a  power  of  attorney,  the  grantor  of  which  had  since  .become 
bankrupt ;  held,  a  sufficient  compliance  with  the  terms  of  the  registry  act. 
Dixon  V.  Ewart,  3  Mer.  322. 

13.  The  regbter  of  a  ship,  whether  conclusive  of  property.  . 

1.  The  registry  of  a  ship  is  conclusive  evidence  of  the  property,  .opon  the 
policy  of  the  registry  acts ;  e^en  against  the  claim  of  creditors,  upon  a  joint 
purchase  and  various  acts  of  appareint  ownership,  within  the  bankrupt  act, 
21  Jam.  1.  c.  19.  s.  10,  11.    Distinction  between  transfers  by  the  act  of  the . 
parties,  and  by  operation  of  law.     Ex  parte  Yailo'py  ISVes.  60.< 

2.  The  registry  of  a  ship  is  conclusive  evidence  of  the  property  eveil  between 
creditors,  excluding  all  trusts,  created  by  act  of  the  parties ;  as,  by  payment 
of  money  on  a  purchase  in  the  name  of  another.  Distinction,'  as  to  trusts, 
arising  by  operation  of  law,  upon  bankruptcy  or  death.  ExpaHe  Hough* 
ton  and  another,  17  Ves.  jun.  251. 

14.  Liability  of  the  registered  owner  for  repairs. 

1.  Liability  to  repairs  of  a  ship  upon  the  registered  title;  though  without 
actual  notice ;  as  if  registered  under  a  general  direction  to  an  agent  to  take 
an  effectual  security.    Ex  parte  Mackell,  2  Ves.  &  Beam.  216. 

2.  Mortsagees  of  a  ship  having  their  names  inserted  in  the  regi^^y,  and 
without  whicn  their  security  could  not  be  effectual,  are  liable  to  creditors 
in  reject  of  stores  supplied  for  the  use  of  the  ship.  The  possession  of  one 
owner  is  the  possession  of  alL    Ex  parte  Machel,  1  Rose,  447. 

VIL  {Practice  tn  relation  to  tge  deijute  of  im»t\$,  a0  forfciteti^ 

Restoration,  upon  security,  refused,  where  a  question  of  identity  may 

be  raised  on  trial. 

•  » 

The  court  of  exchequer  will  not  grant  an  order  to  restore  a  vessel  seized 
on  a  charge  of  having  broken  the  navigation  laws,  where  a  question  of  iden^ 
city  nmy  be  rajsed  on  the  trial  of  the  cause ;  although  the  defendant  offer 
approved  security  for  re^delivering  her,  if  a  verdict  should  be  recovered 
against  him.    Attorney-general  v.  Laragoity,  2  Price,  166» 


SIMONY. 

Validity  of  a  contract  of  purchase  under  the  impression  of  the  immediate 

dissolution  of  the  incumbent. 

The  purchaser  of  an  advowson,  knowing  at  the  time  of  the  purchase  that 
the  incumbent  was  on  his  death-bed,  and  who,  in  fact,  died  the  next  day ; 
^iBre  whether  the  contract  was  simoniacal  and  void*  Barret  v.  Glubb, 
Dick.  516. 

3  N  3  SLAVE. 
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SLAVE- 

A  slave  on  arrival  in  England  becomes  free. 

Bill  by  the  adminittrator  of  the  deceased,  for  an  account  of  pcnond  eatite 
riven  by  her  as  a  donaiio  causd  mortis  to  a  negro,  who  had  been  brouf^  to 
England  as  a  slave,  dismissed  with  costs.    Shanley  v.  Hanrey*  2  Eden,  \%» 


SOLICITOR  AND  CLIENT. 
L  sm  tflacteti  to  tBf  rra  of  tge  office  of  0o(idtot^ 

CSompared  with  clerks  in  court,  solicitors  are  of  modeni  date. 

XL  9tt  ttlatfon  to  t&e  ttUrifttOualttii  of  client  attO  0o(tcttot. 

The  court  will  not,  at  the  easpence  of  fiurther  dday,  rdieve  s 
plaintiff  from  the  consequences  of  his  aolidtoi's  n^^^eoL 

III.  ipf  itominattng  one  doltcitor  for  ail  pmtkt^ 

1.  The  reason  of  the  practice. 

2.  The  practice  of  so  doing  allowed ;  but  disapproved  oC 

3.  But  tne  solicitor  for  one  party  cannot,  widiout  ccmsent,  after- 

wards become  the  solicitor  for  his  adversary. 

4.  Though,  under  the  circumstances,  a  solicitor  for  all  the  de- 

fenoants  was  afterwards  allowed  to  act  for  some  against  the 
others.  • 

IV.  Cfie  cotmie  tofiere  a  0tiitot  tefwm  to  name  a  sMiuut^ 

In  the  case  of  an  issue  out  of  chanoeiy. 

V.  jflDf  c^angtns  tj^  noMcitot  ut  a  cauctt* 

1.  The  rule  in  equity. 

2.  The  rule  at  law. 

9.  The  former  solicitor  cannot  stop  the  cause  until  paid  hii 
costs. 

VL  a>f  0triUnj|  a  nolicitor  off  t|e  coH* 

At  his  own  request. 

VII.  SO^at  map  iie  Oone  lip  a  tioUcttor  bp  oirtne  of  |^  jewtal 
autj^oritp* 

He  may  defend,  but  cannot  institute  a  suit. 

VIIL  3|tt  eriatton  to  a  0olicstor'0  bUh 

1.  The  rules  of  taxation,  as  between  attorney  and  dient,  do  not 

^ply  where  th^  appear  in  the  court  as  party  ai^  party 
in  a  cause. 

2.  Of  the  different  modes  of  procedure  bv  persons  parties,  and 

persons  not  parties  to  the  cause,  to  obtain  a  taxation. 

3.  A  single  taxable  item  renders  the  whole  bill  taxable. 

4.  Items  taxable— agency  business. 

5.  Items  taxable  —  sdidting  an  appeal  to  the  lords. 

6.  Items  taxable — business  done  in  bankmptqr* 

7.  Items  taxable — business  rdating  to  bankruptcy,  thoi^ 

previous  to  it. 

8.  iteotf 
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8.  Items  not  taxable  —  Bwsncy  business. 

9.  Items  not  taxable  —  soliciting  an  act  of  parliament 

10.  Items  not  taxable  —  business  done  in  courts  in  Wales. 

11.  Taxation,  after  payment. 

12.  Taxation  after  payment  by  a  co-executor  and  trustee,  un- 

known to  the  otner. 
15.  Taxation,  after  security  given  for  payment. 

14.  Taxation,  after  judgment  thereon. 

1 5.  Effect  of  die  solicitor's  death,  upon  an  order  for  taxing  his  bilL 
16«  When  a  solicitor  shall  be  allowed  costs  of  taxation. 

17.  When  a  solicitor  shall  pay  costs  of  taxation. 

18.  An  attorney,  quitting  his  client  before  trial,  loses  his  bill. 

IX.  3ii  itldtten  to  a  tfoUcitor'fli  litn  ujfon  pB^m* 

1.  The  rule  at  law. 

2.  He  has  a  lien  for  his  costs  upon  pliers  in  his  possession.  - 
5.  The  lien  is  general,  and  not  limited  to  the  occasion  of  de^- 

liverv. 

4.  Whetner  it  extends  to  the  client's  original  will. 

5.  He  has  no  lien  against  a  remainder-man,  on  deeds  put  into 

his  hands  by  tenant  for  life. 

6.  In  a  case  where  the  commission  of  bankruptcy,  which  he 

solicited,  was  superseded  for  another. 

7.  It  is  lost  by  taking  security. 

X.  Bin  trlatidtt  to  a  tiolmtor'il  itm  tipon  |proitfeittii80f 

1  •  Against  an  appropriation. 

2.  Cash  in  the  bank  in  the  cause,  held  liable. 

S.  In  banknmtcy. 

4.  Reason  ofuie  rule  at  law,  that  the  lien  prevents  compromise. 

5.  Its  extent. 

6.  It  is  lost  by  his  refusing  to  act. 

7.  It  is  not  lost  l]y  an  orcfer  in  bankruptcy,  directing  payment 

to  petitioner  personally, 

XL  3(11  tdattoit  to  a  ittaitittt'0  Hm  on  being  tj^angtHf 

He  cannot  stop  the  cause  to  enforce  payment 

XII.  3o  triacioii  to  tit  oWUgatton  of  a  nolidtor  to  ptototce 

1.  He  is  bound  to  produce  his  client's  papers  for  the  client's 

own  purposes ;  or  in  case  of  bankruptcy,  for  the  assignees. 

2.  He  is  oblifled  where  the  client  himself  would  be  bound  to 

produce  wem. 

3.  Tne  summary  jurisdiction  in  diis  particular  will  be  exercised, 

tfaon^  there  is  no  ciLuse  in  court. 

4.  It  seems  that  the  summary  jurisdiction  in  this  particular  ex- 
•^  tends  to  the  representatives  of  a  solidtor. 

5.  Declining  his  office,  he  cannot  refuse  inspection,  to  compd 

payment 
6-  He  is  not  bound  to  deliver  up  his  client's  papers  without 

payment. 
7.  Nor  is  his  executor. 

3  N  4  8.  A 
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8.  A  subpcena  duces  tecum  to  produce  his  clients  papers,  will 

not  lie. 
9«  Motion  that  he  may  produce  his  client's  p!q)er5,  refused. 

X^I.  Bin  relation  to  confitetttial  coinmumcatton0« 

A  solicitor  may  refuse  to  disclose  them. 

XIV.  3|n  ttlnttan  to  a  0olmtor'0  ittiiiotteitlitlttp. 

1.  For  refusing  to  appear  at  the  hearing  pursuant  to  his  under- 

taking. 

2.  For  falsely  representing  that  an  injunction  was  gnmted. 

3.  For  recommending  bad  security. 

4.  A  solicitor  grossly  negligent,  may  be  attached. 

XV.  Idelfttibe  to  tfft  ftalOritp  or  ittbaliiittp  of  pntdfom  ani 

otger  tcatt0iitttott0  btvomn  attormp  ftttti  tlitnu 

1.  General  rules. 

2*  Whether  the  same  person  can  act  as  attorney  and  as  scriT- 
ener  in  the  same  transaction. 

3.  The  circumstance,  that  one  residuary  devisee  was  the  attorney 

who  drew  the  will ;  not  decisive  evidence  of  fraud. 
4f.  Cases  in  which  purchases  have  been  upheld. 

5.  Cases  in  which  purchases  have  been  set  aside. 

6.  Cases  in  which  gifts  have  been  upheld. 

7.  Cases  in  which  gifts  have  been  set  aside. 

8.  Rule  in  relation  to  the  settlement  of  accounts. 

9.  Cases  in  which  accounts  have  been  opened. 

XVI.  Hetatibr  to  a  tearrant  of  attoniep4 

1.  Payment  of  a  le£;acy  ordered  under  a  general  warrant 

2.  Executed  abroad. 

3*  It  is  revocable,  unless  given  as  a  security. 

4.  It  is  revoked  by  the  client's  death. 

.  5.  It  is  not  revoked  by  the  client's  bankruptcy,  where  given  to 
indorse  a  sale  upon  a  ship's  register. 

XVII.  Hetatibe  to  a  golicttot'si  agent* 

1.  Extent  of  the  client's  responsibility  to. 

3.  Taxati<Hi  of  his  bill,  upon  the  solicitor's  application. 
3.  Of  his  lien  upon  papers. 


I.  3n  relation  to  tge  era  of  tjge  oflBce  of  0olttitor. 

Compared  with  derks  in  court,  solicitors  are  of  modem  date. 
Solicitors  are  modem  officers  of  the  court,  compared  with  clerks  in  court. 
6  Yes.  687. 

IL  S|n  relation  to  tBe  tntiibilinalttp  of  client  ant»  crolmtor. 

The  court  will  not,  at  the  expence  of  farther  delay,  relieve  a  plaiiitif 
from  the  consequences  of  his  solidtor^s  neglect. 

In  a  cause  which  has  been  much  delayed,  the  court  will  not,  at  the  ex- 
pence  of  farther  delay,  relieve  the  plaintiff  from  the  consequences  of  tbe 
gross  neglect  of  his  solicitor.    Ex  parte  Turner,  SwansL  156. 
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III.  £)f  notmnattttg  om  0oltcttot  for  all  pametr. 

1.  The  reason  of  the  practice. 

1 .  Practice  for  one  solicitor  and  clerk  ih  court  to  be  concerned  for  all  parties, 
admitted ;  but  disapproved  of  by  the  lord  chancellor.    3  Ves.  &  Beam.  177. 

2.  Reason  of  the  practice,  to  prevent  the  interposition  of  each  creditor  or 
legatee;  for  which  the  leave  of  trie  court  is  necessary.     Ibid. 

2.  The  practice  of  so  doing,  allowed;  but  disapproved  o£     * 
Ibid. 

3.  But  the  solicitor  for  one  party  cannot,  without  consent,  afterward]^ 

become  the  solicitor  of  his  adversary. 

•  An  attorney  cannot  give  up  his  client,  and  act  for  the  opppsite  party  in 
any  suits  between  them.  Lord  Cholmondeley  v.  Lord  Clinton,  19  Ves.  261. ; 
Cooper,  80. 

4.  Though,  under  the  circumstances,  a  solicitor  for  all  the  defendants 

was^  afterwards  allowed  to  act  for  some,  against  the  others.  * 

An  attorney  who  has  appeared  for  parties,  defendants  in  a  suit  in  chan- 
cery, will  not  be  restrained  from  acting  in  a  cause  by  bill  filed  by  some  of 
those  defendanto,  on  behalf  of  themselves,  against  others  of  them,  the  soli- 
citor making  affidavit  that  he  is  not  possessed  of  any  secrets  which  might  be 
used  to  the  prejudice  of  such  other  defendants,  or  knowledge  of  any  facts 
unknown  to  his  clients.  It  appears  to  be  necessary  that  a  solicitor,  in  such 
a  case,  should  be  shown  to  be  possessed  of  knowledge  of  matters  which, 
might  give  him  undue  advantage  to  found  such  a  motion.  Robinson  v*  Mul- 
let, 4f  Price,  353. 

IV.  Cge  cour0c  \x>ffttt  a  {imtor  tt(u0t^  to  natne  a  0aUcttor^ 

In  the  case  of  an  issue  out  of  chancery. 

A  defendant  neglecting  to  name  an  attorney  for  the  purpose  of  trying  an 
issue  out  of  this  court,  was  directed  to  do  it  in  four  days,  or  the  issue  to  be 
taken  as  tried,  and  a  verdict  for  the  plaintiff.   Wilson  v.  Ginger,  Dick.  521. 

V.  £)f  cgangmg  t&e  ssolicitar  in  a  (au0e. 

I .  The  rule  in  equi^. 

1.  Party  may  discharge  his  solicitor,  who  has  a  lien  for  his  costs  upon 
papers  in  his  possesision ;  but  cannot,  except  by  retaining  them,  prevent  the 
progress  of  the  cause,  until  he  is  paid.     Twost  v.  Dayrell,  13  Ves.  195. 

2.  Client  may  discharge  his  solicitor.     14  Ves.  272. 

2.  The  rule  at  law. 

1.  At  law,  the  party  cannot  charge  his  attorney  without  a  judge's  order. 
13  Ves.  196. 

2.  Attorney  cannot  be  changed  without  leave  of  the  court:  whether  he 
can  relinquish  the  suit,  though  not  paid,  and  as  to  the  effect  of  taking  secu- 
rity, quisre*    Effect  of  his  notice  to  defendant  not  to  pi^  over  money  under ' 
a  decree  or  judgment  without  satisfying  his  costs.     16  Ves.  281. 

3.  The  former  solicitor  cannot  stop  the  cause  until  paid  hb  costs. 

Where  plaintiff  changes  his  solicitor,  the  former  solicitor  has  no  right  to 
stop  him  from  proceeding  until  his  coster  are  paid.    1  Sch.  &  Lef.  315. 

VI.  jDf  0triiitn0  a  ^olmtoc  off  t0r  roll. 

At  his  own  request 

1.  The  court  will. not  strike  a  solicitor  off  the  roll  at  his  own  request, 
without  an  affidavit  that  there  is  no  other  reason  for  the  application.  Ex  parte 
Owen,  6  Ves.  11. 

o    \ 
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2.  Afolidtor  not  to  be  atnickoff  tet^A 
aCdsfit,  tint  there  is  ao  other  leMoo  bt  the 
8Vci.SS. 


He  may  defaidy  but  cmiiot  ■"ttFtntr  a  gA- 

1.  A  sdieitor  nqr,  in  the  excrciie  of  the  gcnetal  amhotitf 
hkdioAf  defiend  a  fait,  but  cmnot  "■rtrtnf^  ooe  withoi 
liqr  te  that  ponoie.    Wridbt  ▼.  Caitie,  S  Bfcr.  12. 

2.  Order  to  dttmiM  a  bid,  with  coeli  to  be  p«d  1^  the 

the  Unhatioff  been  filed  without  ipeciilaiithoriQrfiom  the  phnliC  WiMit 
T.  Cattle,  S  Her.  12.  ■  ^ 

VIU- 3in  xOuim  m  a  MUtmft  MIL 

h  The  rnlet  of  taxatioiiy  as  between  attunicj  and  dkn^  do  not  anly 
idieie  thqr  appear  in  the  oovt  M  partj  and  partj  in  a  cane. 

Bai  a^tfott  defendant,  an  attomeft  pnjn;  that  hn  hOb  of  corta  on 
the  pfaumff  wif^  be  tuied,  and  for  an  mjon^on  in  the  ifwwi  •j'-r  The 
ndes  of  taxation  of  ooets,  at  between  attoraej  and  dient,  do  not  nefywhoi 
thejr  appear  in  thit  court  at  par^  and  parkin  a  came;  and  the  ooets  of  the 

tnit  therefoie  matt  be  taxed  at  between  ptf^  and  par^r.  Spcfanan  t.  Wood* 
bine,  lCox,46. 

2*  Of  the  diffiarent  modes  of  procedme  by  penons  partiesy  #nd  p*^w»g 

not  partiet  to  the  cant^  to  obtain  a  taxatkm. 
Order  for  taxing  a  bill  of  oostt,  entitled  in  the  caute,  if  obtained  by  a 
pasty  to  the  cante,  rqpdar  under  the  genend  juritdiction.    But  a  pen 
not  a  party  in  the  cause,  mutt  apply  ex  pattfi  under  the  tt.  2  Geow  3.  e. 
S.22.  Suf»  an  irregularity  would  be  waiTed  by  proceedii^  under  the  oti_ 
Whether  a  party  having  obtained  such  an  order  in  a  cause,  umj  pome  ll 
under  die  statute,  juare.    Bignol  ▼•  Bignol,  11  Yes.  928. 

5.  A  single  taxable  item  renders  the  whole  bill  taxable. 

Where  any  part  of  a  solidtor's  bQl  relates  to  business  done  in  cfaanoeqr, 
the  whole  b  suqect  to  taxation.    Maigerum  t.  Sandiford,  S  B.CC.  238. 

4.  Items  taxable -— agenqr  business. 

A  bill  of  (Sbss  and  disbursements  for  i^enqr  business  ordered  to  be  taxed. 
Paget  T.  Nichokon,  Dick.  285. 

5.  Items  taxable -»  soliddnir  an  appeal  to  the  lords. 


Distinction  between  costs  of  an  appeal  before  the  house  of  hxds^  and  of 
soliciting  a  bill  which  any  one  may  go.    3  Ves.  A  Beam.  22. 

6.  Items  taxable  —  business  done  in  bankrupti^.' 

1.  Order  in  bankruptcy  for  taxation  of  a  solicitor's  bill,  for  business  done 
in  bankruptcy,  and  oUierwise.    Ex  parte  Arrowsmtth,  18  Yes.  124. 

2.  The  rule  as  to  taxation  of  a  solicitor's  bill  adopted  in  baakruptGir;  and 
applies  to  the  bill  taxed  by  the  oonunisstoners.  ArjMrte  Westall,  8  Yes.^ 
Beam.  141. 

3.  A  bill  of  costs,  by  a8olidtor,under  acomrnission  of  bapkn»tcy,thoij^ 
approved  by  the  commissioners,  and  stated  and  aUowed  in  tne  accounts 
of  the  assignees,  hdd  to  be  taxaUe  under  5  GeOb2.  c.3as.46.  £r|Mr<s 
Gr^son,  3  Mad.  49. 

7.  Items  taxable  —  business  relating  to  bankr^ptq^y  thon^  prsnoos 

to  it 

Order  in  bankruptcy  under  the  act  2  Geot  2»Cf23tS«32.totaxa  foBci- 

tor's 
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tor's  bill  finr  striking  the  docket,  and  a  journey  to  get  an  afidavit  of  debt; 
bebffbiisbeat  relating  to  the  hankraptcy>  though  preriotts  to  it*    Exfarie 


8.  Items  not  taxable  — ^  agency 

Agency  business  not  within  the  statute,  for  taxing  attorney's  bills.  Brin* 
sted  T.  Barefoot,  Dick.  1 12. 

9.  Items  not  taxable — soliciting  an  act  of  parliament. 

1.  No  jurisdiction  for  taxing  a  solicitor's  bill  of  costs,  for  obtaining  an  act 
of  parliament.    Ex  parte  Whader,  8  Vei.  d:  Beam.  21. 

S.  Taxation  of  a  solicitor's  bill  b  the  house  of  lords  only  through  recog- 
nizance.   S  Yes.  &  Beam.  22. 

10.  Itttna  not  taxable — business  done  in  ooorts  in  Wales. 

Hie  court  has 'no  jurisdiction  to  order  the  taxation  of  a  solicitor's  bill  of 
coats,  for  business  done  ina  cause  in  the  court  ofgreat  sessions  in  Wales,  where 
there  is  no  detention  of  title  deeds,  nor  any  oUier  matter  besides  costs  in  dis- 
pute.   Ex  parte  Partridge,  2  Mer.  500. 

11.  Taxation,  after  payment. 

'  1.  An  attorney's  bill  of  costs,  settled  and  paid,  or  after  judgment  in  an 
action,  not  to  be  referred  for  taxation  of  course ;  as  it  may  upon  a  special 
case  of  ftauid  or  improper  charges,  notwithstandingpayment,  a  release,  judg- 
ment, or  other  secority.    Lan^tafle  ▼•  Tajier,  14  Yes.  262. 

2.  Thotmjh  the  court  will  open  a  sdicitor^s  bill,  and  order  taxation^  after 
aereral  years,  and  a  security  giTcn,  or  even  payment,  upon  gross  errors,  fraud, 
or  undue  pressure,  where  nothing  appeared  but  a  trifling  inaccuracy,  and 
under  other  fiivourable  dreumstances ; thecourt  would  not  restrain  proceed' 
inga  upona  security  obtained  while  business  was  depending.  Cooke  ▼•  Set- 
tre^  1  Yes.  dr  Beam.  126. 

3.  Taxation  of  a  solicitor's  bill  refused  after  a  securi^^Ton,  payment,  and 
aofuifipoeiioe :  sqme  charges,  thous^  inqproper,  not  nSng  so  gross  as  to 
amount  to  frauds    Plendeneath  ▼.  Fraser,  8  Yes.  A  Beam.  174. 

4i.  Solicitor's  bill  not  taxed  after  payment  and  long  acquiescence,  unless 
very  gross  charges  distinctly  pointed  out.    3  Yes.  &*Beam.  175. 

5.  Solicitor's  bQl  of  costs,  where  the  charges  were  prmd^fide  exorbitant, 
ordered  to  be  taxed,  after  payment  made,  ana  after  the  death  of  the  assignee 
who  had  paid  it.    Ex  parte  Neale,  1  Buck.  111. 

12.  Taxation  after  payment  by  a  co-executor  and  trustee,  unknofwn  to 

the  other. 

Reference  of  a  solicitor's  (liU  of  costs  to  be  taxed  upon  the  application  of 
one  of  two  trustees  and  executors,  by  whom  he  had  been  employed  in  the 
conduct  of  the  cause,  and  in  other  matters  relating  to  the  executorship ; 
the  executor  making  the  application  not  having  acted,  and  his  acting  co- 
executor  reftising  to  consent  to  Uie^ippUcation ;  the  bill  having  been  long 
since  paid,  by  die  acting  executor,  but  unknown  to  the  parties  beneficially 
interested ;  and  no  settlement  of  the  executorship  accounts  having  been 
made,  notwithstanding  repeated  applications,  mitil  lately,  and  the  ceshd  qua 
trusts  (one  ef  them  a  married  woman)  having  executed  a  release  to  the  exe- 
evtofs*  — Motion  on  behalf  of  ihe  solicitor,  to  disdiarge  the  order  ef  rafinv 
enoe,  refused.  The  cettuiaue  trust  haviiw  a  right  to  use  th^  name  ef  Ua 
trustee,  for  the  purpose  or  taxation ;  and  die  release  to  the  executors  not 
operatrag  to  prevent  hBn  flrom  prosecuting  sttafaist  the  s^dtor,  the  remedy 
given  him  by  statute.    HpyArd  ▼.  Lane,  8  ller.  M5. 

IS.  Taxation,  after  security  {[iven  fiur  payment 

1.  Solicitor's  bill  of  costs  referred  to  be  taxed,  after  a  bond  and  mortgage 

executed 
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executed  for  payment  of  the  balance  alleged  to  be  due  on  the  bills.  Aubrrj 
V.  Popkin,  Dick.  403. 

2.  An  attorney  cannot  take  a  bond  of  his  client  for  unliquidated  costs,  but 
though  settled  by  bond  and  mortgage,  they  may  be  taxed.  Newnum  r. 
Pkiyne,  4  B.  C.  C.  350. 

3.  Generally,  a  bond  taken  by  a  solicitor,  from  the  client,  in  tbe  progress  of 
a  cause,  subject  to  taxation.  3  Ves.  &  Beam.  175. 

14.    Taxation,  after  judgnient  thereon. 
Vide  14  Ves.  262. 

15.  Effect  of  the  solicitor's  deaths  upon  an  order  for  taxing  his  bill. 

After  an  order  for  the  taxation  of  a  solicitor's  bill,  staying  proceedings  at 
law  till  the  report,  the  solicitor  having^died  before  ajreport,  and  no  measures 
having  been  taken  for  continuing  the  taxation,  his  administratrix  proceeding  at 
law  against  the  client,  was  held  not  to  have  committed  a  contempt  £i 
parte  Houlditch,  Swanst.  58. 

16.  When  a  solicitor  shall  be  allowed  costs  of  taxation. 

1.  Vide  Dick.  96. 

2.  Solicitor  allowed  costs  of  taxation;  the  reduction  of  his  bill  being  less  than 
a  sixth  charged  with  costs  of  proceedings  before  the  master,  creating  usel€Si 
expence.     Yea  v.  Frere,  14  Ves.  154. 

17.  When  a  solicitor  shall  pay  costs  of  taxation. 

1.  Solicitor  refused  the  costs  of  taxing  his  bill.  Ramsden  v.  Hilton,  Dick* 
822. 

2.  On  re-taxation  by  the  master,  being  reduced  above  a  sixth ;  coats 
against  the  solicitor.    jSxvarte  Westalt,  S  ves.  &  Beam.  141. 

8.  One-sixth  of  a  bill  ot  costs  in  bankruptcy,  delivered  to  the  master  to  be 
taxed,  being  taken  off,  the  solicitor  ordered  to  pay  the  costs  of  the  taxation. 
Ex  parte  Hathaway,  2  Mad.  329. 

4.  Held,  that  a  solicitor  must  pay  the  costs  of  the  taxation  of  his  bilf 
reduced  by  the  taxation,  more  than  one-sixth  of  the  amount,  which  redoc. 
tioB  arose  from  the  master  disallowing  extra  fees  paid  to  the  comniissioBer^ 
for  travelling  expences.     Ex  parte  Inman,  1  Buck.  129. 

18.  An  attorney,  quitting  his  client  before  trial,  loses  his  bill. 

Attorney  quitting  his  client  before  trial,  cannot  bring  an  action  for  his 
bill.     14  Ves.  273. 

IX.  Jn  relation  to  a  0olmtor'0  Imx  tqpott  papntt, 

1.  The  rule  at  law. 

At  law,  lien  of  an  attorney  upon  papers  for  his  costs ;  but  the  plaintiff  may 
discontinue  his  action,  subject  to  the  costs  incurred.     13  Ves.  162. 

2.  He  has  a  lien  for  his  costs  upon  papers  in  his  possession. 

Lien  for  costs  upon  papers  in  the  attorney's  possession.    18  Ves.  162. 

3.  The  lien  is  general,  and  not  limited  to  the  occasion  of  deliver}'. 

1.  Attorney's  lien  generally  on  papers  in  his  possession :  not  limited  to  tbe 
occasion,  on  which  they  were  delivered  without  special  agreement.  Ex  parte 
Sterling,  16  Ves.  258. 

2.  A  solicitor  has  a  lien  for  his  costs  upon  all  papers  that  come  into  bk 
hands  for  the  purpose  of  business,  though  not  papenin  the  cause  in  which  be 
makes  die  demand.    Ex  parte  Nesbitt,  2  Sch.  &  Lef.  279. 

3.  Deeds  deposited  with  a  solicitor  for  a  particular  purpose,  and  after  tbtt 
had  failed,  permitted  to  remain  with  him,  subject  to  the  general  lien.  Ei 
parte  Pcmberton,  18  Ves.  jun.  282. 

4.  Whclbtr 
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4.  Whether  it  extends  to  the  client's  original  will. 

Whether  an  attorney's  lien  upon  papers  extends  to  the  original  will  of  his 
client*  qtuere  ?  Ordered  to  prbduce  it  before  examiner,  and  for  the  hearing 
of  the  cause,  without  prejudice.    Georges  v.  Georges,  18  Ves.  jun.  294'. 

5.  He  has  no  lien  against  a  remainder-man,  on  deeds  put  into  his  hands 

by  tenant  for  life. 

A  solicitor  has  no  lien  against  a  remainder-man,  on  deeds  put  into  his 
hands  by  tenant  for  life.    2  Sch.  &  Lef.  279. 

6.  In  a  case  where  the  commission  of  bankruptcy,  which  he  solicited, 

was  superseded  for  another. 

Upon  an  act  of  bankruptcy,  by  lying  two  months  in  prison,  joint  and 
separate  commissions ;  the  former  bemg  established,  the  latter  superseded, 
tlie  attorney  employed  by  the  bankrupt,  and  in  sustaining  the  latter  against 
the  formert  has  no  lien  upon  papers  delivered  to  him  by  the  bankrupt  after 
the  arrest ;  upon  petition  of  the  joint  creditors,  he  was  ordered  to  deliver 
them  up«    Ex  paHe  hee^  2  Ves.  2^.  , 

7-  It  is  lost  by  taking  security. 
Solicitor's  lien  on  papers  superseded  by  taking  security.    Cowell  v.  Simp- 
son,  16  Ves.  275. 

X.  Hn  rrlatioti  to  a  0olmtat'0  Iiett  upon  promiiitts^^ 

1.  Against  an  appropriation. 

'  1.  Attorney's  lien  for  costs  upon  a  fund  of  assets,  appropriated,  prevailed; 
though  the  appropriation  was  subject  to  a  debt ;  in  respect  of  which  the 
testator,  as  surety,  was  creditor  of  the  client  to  a  greater  amount.  Taylor  v. 
Popham,  13  Ves.  59. 

2*  The  order,  ^establishing  the  solicitor's  lien  for  costs  upon  the  fund  of 
assetSt  appropriated  to  the  client,  subject  to  securing  a  debt,  from  him, 
and  the  testator  as  his  surety,  and  aiflerwards  paid  by  the  estate  of  the  Jatter, 
was  reversed,  as  being  mconsistent  with  the  decrees.  Taylor  v.  Popham, 
15  Ves.  72. 

2.  Cash  in  the  bank  in  the  cause,  held  liable. 

Cash  in  the  bank  in  the  cause,  detained  to  answer  solicitor's  bill  of  fees  and 
disbursements*    Fairland  v.  Enever,  Dick.  114?. 

S.  In  bankruptcy. 

1.  Solicitor's  lien  in  bankruptcy ;  as  in  a  cause,  upon  th^  debt  and  costs;- 
viz.  the  clear  result  of  the  equity  between  the  parties.  Distinction  between 
the  practice  of  the  courts  of  law :  the  common  pleas,  upon  tlie  same  principle, 
not  allowing  the  lien  to  interfere  with  a  right  of  set-off,  &c.;  the  king's  bench 
holding  the  lien  paramount  any  claim  of  the  party.  Ex  parte  Castle, 
15  Ves.  539- 

2.  A  solicitor  has  a  lien  upon  costs  .ordered  to  be  paid  to  his  client  upon  a 
petition,  in  bankruptcy,  although  there  be  no  fund  in  court;  nor  can  the^ 
client  release  the  benefit  of  the  order  to  the  prejudice  of  the  solicitor.  Ex 
pt^rte  Bryant,  2  Rose,  237. 

4.  Reason  of  the  rule  at  law,  that  the  lien  prevents  compromise. 

As  to  the  reason  of  some  cases  at  law,  in  favour  of  the  attorney's  lien 
for  costs,  going  the  lengtli  of  preventing  compromise.  Taylor  v.  Popham^ 
15  Ves.  72. 

5.  Its  extent 

!•  In  equity,  the  costs  are  arranged  acccording  to  the  equities  of  the  par- 
tiet ;  flid  the  solicitor's  lien  is  only  upon  the  balance  under  that  arrangement. 
Ibid.. 

2.  The 
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2.  The  Um  efa  iDlidtor  for  his  co6li  k  upon  the  bafamee  between  pntiei. 
Shine  ▼•  Geugh,  2  B.*  B.  3i. 

6.  It  is  lost  by  his  refiisiiig  to  act 

A  tdidtor  having  declined  to  act  for  his  client,  has  no  lien  fiir  hit  coat 
upon  a  fund  in  court.    Creswell  ▼•  Byron,  14  Vet.  271. 

7.  It  is  not  lost  by  an  order  in  baiikruptcy,  directing  payment  to 

petitioner  personally. 

Though  an  order  be  made  on  a  petition  in  banhnqptcy,  ditectme  o«ts  to 
be  paid  to  the  oetitioner,  personally,  this  does  not  talce  away  the  hen  of  the 
solicitor  for  his  bill.    Ex  parte  Bryant*  1  Mad.  49* 

XI,  3|ti  rriiiciott  tt  a  iMuitotfu  Itm  ott  Wtis  t^aiigit* 

He  cannot  stop  the  cause  to  enforce  payment. 

A  party  changing  his  solicitor,  the  former  soUdter  has  a  lien  (far  Bt  coai 
uponpapert  in  his  hands;  but  cannot  otherwise  stop  the  progioss  of  Ihectate 
uu  he  is  paid.    Merrywether  ▼.  Mellish,  IS  Ves.  16l» 


XIL  3in  itlfttioii  tt  tSt  obttsMtoit  ui  9  ttiitiut  tt  jptoinit 

I.  He  is  boimd  to  produce  his  client's  papers,  fer  the  dient^s  own  pur- 
poses ;  or,  in  case  of  bankruptqr,  for  bis  asngnees. 

Solicitor  bound  to  produce  papen  of  his  client  for  him,  or,  in  cste  of  tt 
hanhmptqr,  for  his  assignees,  tnoagh  not  empFoyed  Iqr  them  in  die  csdie, 
for  the  purposes  of  which  he  recdved  them ;  but  noi  bonndt  withfutpi^ 
ment,  to  deliyer  them  up,  or  produce  them  in  any  other  businest^  Rmi  v. 
Laughton,  1  Yes.  &  Beam.  349. 

t.  He  b  obl%ed|  where  the  dient  himsetf  would  be  bound,  to  prodoee 

thenL 

1.  Wherever  a  client  is  bound  to  produce  a  deed  for  the  benefit  of  a  dufd 
person,  so  also  is  his  solicitor ;  though  the  latter  may  hare  a  lien  agaimt  it 
for  costs  against  his  client.    Furlong  ▼•  Howard,  S  Sdk.  A  Lef.  115. 

2.  Attorney  submitting  to  produce  title  deeds  of  his  client  in  his  pottenkn 
as  the  court  thall  direct,  may  be  called  upon  to  produce  them,  if  toepriDCh 
pal  himself  could  not  have  been  called  upon  to  do  so.  Fenwick  v.  Reedi 
1  Mer.114. 

3.  The  summary  jurisdiction  in  this  particular  will  be  exerdaed,  thougb 

there  is  no  cause  in  court. 

Order,  without  a  cause  in  court,  upon  the  general  jurisdiction  over  t  it- 
Udtor,  that  he  shall  deliver  his  hilt,  for  the  purpose  of  getting  from  bin 
dde  deeds  deposited  with  him  for  sufiering  recoveries.  £r  jiayietfaeEiri 
of  Uxbridge,  6  Ves.  425. 

4.  It  seems  that  the  summary  jurisdictioti  in  this  particular  esloids  to 

the  representatives  of  a  solicitor. 
The  court  will  not  order  the  personal  representative  of  a  deoaaeed  toi- 
dtor  to  deliver  the  J^^^ars  in  the  cause  to  anottcr  solicitor,  widmot  pt^ 
ment,  or  security  for  payment,  of  the  solidtor^s  bilL  It  seems  dwt  the 
summary,  jurisdiction  or  the  court  extends  to,  the  representatives  of  a  ttii* 
dtor.    Kedfeamv.  Sowerby;  Bolton  v.  Tate,  Swanst.  84. 

5.  Declining  his  office,  he  cannot  refosa  inspecdon  to  compel  psymeat. 
A  solicitor  declining  to  be  ftrdier  conoemed  inacanse^  Is  not  cntitied  to 

compel  payment  of  his  costs,  by  refosing  to  permit  sudi  iaspaction  sf  v 

ptpen 
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papen  n  his  hands,  or  such  prodnction  of  them  before  the  court  or  the  mas- 
ter, as  may  be  necessary  in  tne  conduct  of  the  cause.  Commerell  v.  Poyn- 
taoy  Swanst«l. 

6.  He  is  not  bound  to  deliver  up  his  client's  pap^ers  without  payment. 

Vide  IV&B. 349. 

7.  Nor  his  executor*. 
Vide  Swanst.  34, 

8.  A  subpana  duces  team  to  produce  his  client's  papers  will  not  lie. 

No  iubpcena  duc9t  tecum  upon  an  attorney  to  produce  papers  of  hb  client. 
It  has  been  sometimes  seen  in  a  criminal  case ;  but  the  precedent  is  not  fol- 
lowed.   6  Ves.  282. 

9.  Motion  that  he  may  produce  his  client^  s  papers^  refused. 

Motion  to  compel  an  attorney  to  produce  papers  of  his  client^  refused 
with  costs.    Wright  t.  Mayer,  6  Ves.  280. 

XIII.  In  relatton  ta  cottfibential  commtmtcatton0^ 

A  solicitor  may  refuse  to  disclose  them. 

A  solicitor  mavt  by  his  answer  to  a  bill  against  him  and  his  clients^  refiise 
to  discover  any  deeds  or  facts,  confidentially  communicated  to  him.  There* 
fore  exceptions  to  his  answer  for  shortness,  in  not  making  sudi  disclosure, 
and  reljfing  on  such  defence,  were  overruled.  Stratford  and  Hogan,  2  B»  ^ 
B.  164. 

XIV.  %n  relatton  to  a  tioltcitor'^  ittvottftbilttpt 

1.  For  refusixig  to  appear  at  the  hearing,  pursuant  to  his  undertaking. 

Solicitor  ordered  to  pajr  all  the  costs,  occasioned  by  his  refusins  to  i^qpear 
for  defendant  al  the  heanng,  pursuant  to  his  undertaking,  and  the  co^ts  of 
the  application.    Cook  v.  Broomhead,  16  Ves.  1 83. 

2.  For  fidsely  r^resenting  that  an  injunction  was  granted. 

Solicitor,  fidsely  representing  that  an  injunction  was^  granted ;  liable  to 
damages^  an  indictment,  and  to  be  struck  off  the  roU.    2  Ves.  &  Beam,  3^. 

3.  For  recommending  bad  security. 

Bill  to  make  attorney  responsible  for  recommending  bad  security.  Brooks 
V.Day,  Dick.  572. 

4.  A  solicitor,  grossly  n^ligent,  may  be  attached. 

Sdidtor,  grossly  negligent,  may  be  attached.  Lloyd  v.  Nangle,  Dick* 
129. 

XV.  Kdattftr  to  tfte  tialiHttii  or  tndattHitp  of  imrrjMMf  dnft 
o^r  ttatt^acttotttf  bettomt  attortiep  aiiit  tXvmu 

1.  General  rules. 

1.  A  court  of  equity,  upon  general  principles  of  policy,  will  set  aside  any 
^ift  made  by  a  cheat  to  an  attorney,  duringthetimewlien  the  attorney  has 
m  his  hands  the  transaction  of  the  client's  affiurs,  without  jany  proof  of  ao» 
tual  fraud.    Welles  v.  Middleton,  1  Cox,  1 12. 

2.  Attomies  ere  officers  of  the  court,  and  have  several  privileges  as  such ; 
and  there  aresununary  proceedinas  both  for  and  against  tnesi,  and  peculfair 
restramts  upon  them  m  their  deaungs  with  th£r  clients,  both  at  law  said  in 
equity :  at  law,  a  judgment  obtaind  by  an  attorney  from  his  client,  would 
only  stand  as  a  security  for  what  is  actually  due.    2  Ves.  201 . 

3.  Independent  of  fr«nd,  an  attorney  sfaiall  not  take  a  gift  from  his  client, 
while  the  relation  subsists,    13  Ves«  138. 

4.  Attorney 
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4.  Attorney  caoDOt  take  any  thing  from  his  ch'ent  for  his  own  beflefit 
pending  the  suit,  but  his  demand ;  nor  a  guardian  from  his  ward  pending  the 
guardianship  nor  at  its  close,  nor  until  the  relation  and  influence  have  ccsied 
in  either  case.    18  Ves.  jun.  127.     • 

'  5.  Principle  of  relief  against  transactions  between  attorney  and  dient, 
with  misrepresentation  from  knowledge/  acquired  in  the  client's  transactions, 
or  assumed,  considered  either  as  misconduct  or  negligence.  18  Ves.jim. 
308. 

6.  An  attorney  shall  not  take  a  gifl  or  reward  from  his  client,  while  thf 
connection  subsists.  It  must,  as  in  the  instance  of  guardian  and  ward,  be 
previously  dissolved.     18.  Ves.  jun.  313. 

7*  An  attorney  is  bound  to  apprise  his  client  of  his  true  interest,  in  trans- 
actions between  them  ;  and  if  he  takes  unfair  advantage  of  his  confidence, 
itpcounts  settled  for  many  years  will  be  opened,  although  the  vouchers  have 
fieen  delivered  up.    Lewis  v.  Morgan,  3  Anst.  769. 

8.  Equity  will  not  permit  an  attorney  to  purchase  from  his  client,  while 
the  relation  subsists.     1  Bali  &  Beatty,  ICH. 

9.  All  dealings  between  attorney  and  client  are  anxiously  scrutinized  in 
equity,  in  order  to  protect  the  client  from  his  own  acts,  done  under  the  in- 
fluence, or  ascendency,  which  an  attorney  acquires  over  him.  1  Balli 
Beatty,  107. 

2.  Whether  the  same  person  can  act  as  an  attorney  and  as  scrivener  is 

the  same  transaction. 

Whether  the  same  person  can  act  as  attorney  and  as  scrivener  in  the  same 
transaction,  qtuere,    2  Ves.  &  Beam.  35. 

3.  The  circumstance,  that  one  residuary  devisee  was  the  attorney  who 

'    drew  the  will,  not  decisive  evidence  of  fraud. 

The  drcumstance,  that  one  residuaiy  devisee  was  the  attorney  who  drev 
the  will,  not  decisive  evidence  of  fraud.     Paine  v.  Hall,  18  Yes*  jun.  475. 

4.  Cases  in  which  purchases  have  been  upheld. 

.  1.  Purchase  from  his  client  by  a  solicitor,  who  was  also  trustee  for  the 
sale  of  the  estate  for  payment  of  debts,  confirmed  upon  the  ground  of  bis 
having  attempted  inenectually  to  sell,  of  there  being  no  fraud  in  the  tram- 
action,  and  of  the  purchase  having  been  recognised  and  ^proved  of  by  the 
cestui  que  trust.     Clarke  v.  Swaile,  2  Eden,  134. 

2.  Grant  of  a  leasehold  interest  from  client  to  attorney,  a  near  relatioo,  in 
consideration  of  money  secured  by  bond,  afterwards  released,  and  in  con- 
sideration of  being  indemnified  from  all  costs,  &c.  if  the  title  should  be  im- 

f reached,  the  attorney  re-demising  to  the  client  at  a  nominal  Teat^  for  the 
ives  of  the  client  and  his  wife.  This  is  not  such  a  dealing  between  attoniej 
and  client  as  can  be  impeached  by  the  next  of  kin  of  the  client,  who  acqui- 
esced in  it,  and  in  an  answer  recognized  it  to  be  fair.  Bellew  v.  Rusaei), 
1  B.  &  B.  .96. 

3.  Purchase  of  a  reversionary  interest  by  an  attorney  from  his  clieot, 
though  in  the  event  advanta^ous,  without  fraud,  or  any  representatioD,  the 
proposal  coming  from  the  client,  and  no  confidence  upon  that  stibfect,  both 
^orant  of  the  value.  The  bill,  charging  fraud  and  misrepreflentation,  coo- 
fidehee,  and  knowledge  on  one  side,  with  ignorance  on  ttie  other,  and  sot 
bringing  forward  tlie  only  incorrect  circumstance,  the  receipt  taken  as  for 
monev  paid,  though  the  consideration  was  by 'deduction  from  a  bill  of  costs, 
not  tKen  of  that  amount,  dismissed  without  costs.:  Montesquieu  v.  Sandys. 
18  Ves.  jun.  304.  * 

5.  Cases  in  which  purchases  have  been  set  aside. 

1.  Bill  to  set  aside  leases,  obtained  by  an  agent  and  attorney  from  Us 
principal,  dismissed  as  to  voluntary  leases  ;  being  pure  gift  \  and  no  fraud, 

mii- 
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misrepresentation,  &c. ;  with  costs  as  to  some,  intended  as  a  provision  upon, 
and  inducement  to,  the  nuuriage  of  the  defendant :  without  costs  as  to  others ; 
the  relation  of  the  parties^  and  the  circumstances,  upon  general  principles  of 
public  policy  and  utilitjjr,  justifying  inquiry.  Another  lease  decreed  to  be 
delivered  up ;  the  verdjct  in  an  issue  establishing,  that  a  full  consideratioa 
was  not  paid.    Harris  v.  Tremenheere,  15  Yes.  34. 

2.  Beneficial  contracts  and  conveyances,  obtained  by  an  attorney  from 
his  client  during  their  relation  as  such,  and  connected  with  die  subject  of 
the  suit,  being  also  liable  to  the  charge  of  champerty,  decreed  to  stand  as 
security  only,  for  what  was  actually  due ;  and  purchases  by  the  attorney 
declared  a  trust.  A  subsequent  deed,  not  a  separate,  independent,  volun- 
tary transaction,  but  under  the  same  pressure,  and  called  for  under  the  cove- 
nant for  farther  assurance,  no  confirmation.     Wood  v.  Dow,  18  Yes.  jun.  120. 

3.  Whether  a  deficiency  in  value  of  one-third,  with  breach  of  duty  as  an 
attorney,  &c.  is  not  sidicient  to  set  aside  a  purchase  from  hw  client,  qtuere* 
18  Yes.  jun.  912. 

6.  Cases  in  which  gifts  have  been  upheld. 

Yide  15  Yes.  S4. 

7.  Cases  in  which  gifts  have  been  set  aside. 

1.  Securities  taken  by  an  attorney  from  his  client  during  the  time  of  their 
connexion  as  such,  for  a  present*  the  balances  of  accounts  settled  for  money 
lent  and  laid  out,  costs  and  business  done,  and  the  price  of  a  horse  sold, 
void  as  to  the  present,  and  the  plaintiff  submitting  to  pay  what  should  be 
actually  due,  the  accounts  were  opened  as  to  the  whole;  the  horse  having' 
been  sold  soon^  after  he  was  purchased  from  the  attorney,  for  a  .price  much 
less  thim  was  then  stipulated,  fnquiry  into  his  value  directed.  Newman  v. 
Payne,  2  Yes.  199. 

2.  Relief  against  a  deed  of  gift  by  a  client  to  his  attorney.    19  Yes.  52. 

8.  Rule,  in  relation  to  the  settlement  of  accounts. 

1.  Where  an  attorney  uses  his  mfluence  over  his  dient  to  settle  an  unfair 
account  between  them,  the  court  will  open  it  at  any  time.  Lewis  v.  Mor- 
gan, 3  Anst.7G9. 

2.  In  such  a  suit  it  is  sufficient  if  upon  the  whole  the  court  see  an  unfair 
account,  although  the  particular  objections  raised  by  the  bill  are  not  made 
out  in  evidence.  .  Ibid. 

3.  If  in  such  a  suit  the  vouchers  have  been  delivered  up,  and  cannot  be 
found,  the  oath  of  the  party  mu^t  be  admitted  as  to  their  import.    Ibid; 

•9.  Cases  in  which  accounts  have  been  opened. 

1.  Ibid. 

2.  Yide  2  Yes.  199. 

XVI.  mtlatibt  to  a  toarrant  of  attornep^ 

1.  Payment  of  a  legacy  ordered  under  a  general  warrant. 

In  this  case  a  legacy  of  100^.  was  ordered  to  be  paid  to  a  person  having  a 
general  power  of  attorney  from  the  legatee,  without  any  power  authorising 
him  to  receive  this  legacy  specifically.    Carr  v.  Eastbrook,  2  Cox,  390. 

2.  Executed  abroad. 

Power  of  attorney  executed  in  Paris  in  the  presence  of  two  witnesses,  and 
authenticated  by  a  notary  of  Paris,  and  an  affidavit  here,  verifying  the  sig- 
nature of  the  notary;  ordered  to  be  acted  upon  by  the  accountant-general. 
Lord  Kfanaird  v.  Lady  Saltoun,  1  Mad.  227- 

3.  It  is  revocable,  unless  given  as  a  security. 

Power  of  attorney  revocable,  and  in  ordinary  cases  would  not  found  the 
jurisdiction  for  delivering  up  instruments;  but  where  executed  for  valuable 
consideration,  this  court  would  not  permit  it  to  be  revoked.    7  Yes.  28. 

Yot.  YIII.  3  O  4.  It 
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4.  It  is  revoked  by  the  client's  death. 

1.  Power  of  attorbcy  to  a  creditor  ta  receive  a  debt,  not  accompanybg 
any  assignment  of  it,  nor  making  part  of  any  security  given ;  but  with  de- 
clarations that  it  was  to  enable  the  creditor  to  apply  the  money  to  his  ddM, 
not  an  appropriation ;  and  therefore  failed  by  the  death  of  the  debtor. 
Lepard  v«  Vernon,  2  Ves.  &  Beam.  51. 

2.  Power  of  attorney  to  a  creditor  to  receive  money,  though  made  ine- 
vocable,  not  effectual  agamst  the  general  creditors  after  death  of  thedd)tiir. 
2  Ves.  &  Beam.  53. 

5.  It  is  not  revoked  by  the  client's  bankruptcy,  where  given  to  indorse 

a  sale  upon  a  ship's  r^;ister. 

A  power  of  attorney  to  execute  the  indorsement  of  sale  upon  the  register 
of  a  sliip,  when  she  returns  home,  is  not  revoked  by  the  bankruptcy  of  the 
party  giving  the  power.    Dixon  v.  Ewart,  1  Buck.  94e» 

XVII.  laelatttie  to  a  sioliritor'0  agmn 

1.  Extent  of  the  client's  responsibili^  to. 

A  client  not  liable  to  the  a^nt  employed  by  his  solicitor  farther  thin 
what  he  may  be  indebted  to  his  solicitor,  for  business  done  in  the  cause. 
Anon.  Dick.  802. 

2.  Taxation  of  his  biU,  upon  the  solicitor's  application. 

Order,  on  the  iqpplication  of  a  solicitor  to  tax  his  own  agfipt's  bill.  Cod- 
ner  v;  Hake,  2  Cox,  173.    . 

S.  Of  his  lien  upon  papers. 

Lien  of  the  agent  in  town  upon  the  papers  in  his  hands  for  wliat  ii  due 
to  him,  as  agent  in  the  cause,  from  the  solicitor  in  the  countiy.    16  Ves,  164. 


SPOLIATION  (OF  DEEDS). 

Question  upon  spoliation.    Bennet  v.  Hammond,  Dick.  589. 


STAMP. 
1.  jSDf  tjN  nottnt  of  tge  itutp  papabb. 

An  award  does  not  require  a  deed  stamp. 

IL  9n  rriarton  to  tfa  number  of  0tatttp0« 

A  petition  in  bankruptcy,  praying  distinct  orders  under  sereni 
commissions,  requires  sever^  stabips. 

III.  Bn  relanott  to  tffe  time  of  0tam{itit0. 

1.  Where  the  instrument  may  be  stamped^  paying  ^  penalty. 

2.  An  original  letter,  by  being  stamped  after  proancti(»i)  » 

made  evidence. 
S.  Bankrupt's  certificate. 

IV.  jfl>f  tge  almtisiiSttiilttp  ttt  tbiHrttri  of  niuitamiieft  ttuEtmnietM* 

Where  a  parol  contract  is  reduced  to  writings  the  wridng  XQU^ 
be  stamped. 

V.  Sn  rclartott  to  tftt  legatp  Hatp* 

1.  What  an  appropriation  within  the  statute  48  Geo.  S.c.  149. 

6  2.Pro- 
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2.  Production  of  the  l^cy  duty  stamp,  to  enforce  payment 
under  a  charge  upon  real  in  aid  of  personal. 

VL  fn  telatlon  to  {iroceelttitg0  abntaH. 

Of  stamping  depositions  taken  in  India. 

VII.  jgDf  tge  juttdbtcttott  of  courtd  of  e^mrp  to  xOkin  from  tge 
contieiiuettrrti  of  tj^  toant  of  sKaminf ♦ 

In  the  case  of  bills  and  notes. 

VI I L  3ti  relarton  to  titcInHing  «itam|i  6titit0  tti  a  taxation  of 

tO0t0. 

In  the  case  of  exceptions. 


L  j^f  tge  ttatint  of  tj^  dutp  {lapaUn 

An  award  does  not  require  a  deed  stamp. 

Objection  to  an  award  to  be  ready  to  be  delivered  in  writing,  to  the  parties 
by  a  certain  day,  as  not  having  a  deed  st^mpy  over-ruled.    17  Ves.  jun.  fSS2. 

II.  3tt  relation  to  ti^  number  of  0tam{i0« 

A  petition  in  bankruptcy,  praying  distinct  orders  under  several  coqi- 

missioiiis,  requires  several  stamps. 

^  A  petition  in  bankruptcy,  praying  distinct  orders  under  several  commis- 
sions, requires  several  stamps,    isx  parte  Wilson,  18  Ves.  jun.  439. 

« 

III.  Bfn  relation  to  t&e  time  of  0tamping« 

1.  Where  the  instrument  may  be  stamped,  paying  a  penalty. 

Distinction  between  an  agreement,  that  may  be  stamped*  paying  the  pe- 
nalty, which  the  party  will  be  permitted  to  stamp  pending  the  cause,  and 
one,  upon  which  no  action  can  be  brought,  unless  stamped.    11  Yes.  595. 

2,  An  original  letter,  by  being  stamped  after  productiout  is  made 

evidence. 

An  orighial  letter,  stamped  after  production,  will  make  it  evidence.  • 
2  B.  C.  C.  S2. 

3.  Bankrupt's  certificate. 

Bankrupt's  certificate  not  requiring  a  stamp,  until  complete  by  allowance, 
an  objection  from  alterations  after  it  has  been  stamped,  before  allowance, 
over-ruled.    JSx  parto  Sawyer,  17  Ves.  jiln.  244. 

IV.  jflDf  tfft  atimi00tbilttp  in  efiitience  of  unfftampeH  tnistru^ 

ment0. 

Where  a  parol  contract  is  reduced  into  writing,  the  writing  must  be 

stamped. 

If  the  terms  of  a  contract  are  reduced  into  writing,  the  paper  must  be 
stamped,  in  order  to  make  it  evidence.    Heame  v.  James,  2B.  C.  C.S09. 

V.  Jn  relation  to  tge  (egacp  tmtp. 

1.  What  an  appropriation  within  the  stat.  48  Geo.  3.  c.  149. 

3000/.  given  by  will,  to  trustees  upon  trust,  to  invest  and  pay  the  interest 
to  A.  for  life,  and  after  her  death  to  transfer  the  principal  to  B.  Under  a 
decree,  this  legacy  is  paid  into  court,  and  invested  in  stock  in  the  name  of 

3  0  2  the 
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the  accountant-general,  previous  to  the  imposition  of  the  duty,  on  legacies 
by  20  Geo.  3.  c.28.  B.  bein^  then  an  infant,  and  therefore  incapable  of  dii- 
charging  the  trustees.  This  is  a  sufficient  appropriation  of  the  legacy  within 
the  words  of  the  st.  48  Geo.  3.  c.  149.  —  *'  paid,  retained,  satisfied,  or  dis- 
charged, before  the  10th  Oct.  1808;"  and,  therefore,  upon  a  question  aris- 
ing at  the  time  of  the  principal  becoming  payable,  it  was  determined  that 
no  legacy  duty  was  chargeable  in  respect  of  it.     Hill  v.  Atkinson,  2  Mer.46. 

2.  Production  of  the  legacy  duty  stamp,  to  enforce  payment  under  a 

charge  upon  real  in  aid  of  personal. 

Legacies  not  paid  under  a  charge  upon  real  estate  in  aid  of  the  peiaoDal 
without  production  of  the  stamp  under  the  legacy  act,  36  Geo.  3.  c52. 8.7* 
until  it  is  ascertained,  that  there  is  no  personal  estate  applicable*  Holme  ▼. 
Stanley,  8  Ves.  1. 

VL  3|n  relation  to  pronrtttttg^  abtroait* 

Of  stamping  depositions  taken  in  India. 
Vide  2  Cox,  190. 

VIL  S>{  tge  imiat^itmn  of  cotitt0  of  equttp  to  ttltefie  ftomt]^ 

consfequrtitesi  of  tfft  toattt  of  0tatn(i0^ 

In  the  case  of  bills  and  notes, 

1.  No  relief  in  equity  upon  a  promissory  note  void  at  law  for  want  of  a 
stamp.    5  Ves.  240. 
'  2.  Vide  1  Anst.  45. 

VIII.  3[n  telation  to  imluding  crtamp  tnaufi  in  a  tajratioti  of 

CO0t0* 

In  the  case  of  exceptions. 

1.  Where  a  defendant  submits  to  answer  exceptions  before  an  order  of 
reference,  plaintiff  shall  be  entitled  to  the  stamp  duties  in  addition  to  usual 
costs.    1  JSch.  &  Lef.  241. 

2.  In  case  exceptions  shall  be  referred  to  the  master,  he  shall  tax  to  the 
plaintiff  Uie  costs  of  the  exceptions  allowed ;  and  to  the  defendant,  the  coats 
of  the  exceptions  disallowed ;  and  strike  the  balance.    Ibid. 


STATUTK 

I.  3n  t:eIatton  to  0tatttte0  in  general 

1.  Their  date  has  reference  to  the  first  day  of  the  sitting,  unless 

expre^ly  excluded. 

2.  Distinction  between  acts  denying  legal  efiect  to  instruments, 

and  acts  declaring  instruments  void  to  all  intents. 

II.  Bin  relation  to  ttt  consitruction  of  {itatutr0. 

1.  Force  of  the  preamble. 

2.  Force  of  general  words. 

3.  Remedial  statutes. 

4.  The  words  "  rum  sane  memory,"  in  stat  7  Geo.  3.  c  14« 

III.  3|ii  relation  to  penal  etmim* 

Invalidity  of  acts  done  in  contravention  of  theur  provbions. 

IV,  JB 
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IV.  3n  relatton  to  pridate  0tatutr0. 

1.  Force  of  the  clause  declaring  thenupublic,  in  relation  to  ex 

officio  notice. 

2.  Their  effect  as  conveyances. 


L  3tt  rdatton  t6  statutes  m  general^ 

V 

1.  Thdr  date  has  reference  to  the  first  day  of  the  sitting,  unless  ex- 

pressly excluded. 

Plea,  justifying  a  trespass  under  a  statute  passed  in  the  second  year  of 
James  I.  held  to  be  bad ;  for  although  the  parliament  in  which  the  act  passed 
was  continued  to  the  second  year  of  that  reign>  yet  the  reference  to  the  first 
day  of  the  sitting  not  being  expressly  excluded,  determines  the  date  pf  the 
act.     Bryant  ▼•  Withers,  2  Rose,  8. 

2.  Distinction  between  acts  denying  legal  efiect  to  instruments,  and 

acts  declaring  instruments  void  to  all  intents. 

Distinction  between  acts  of  parliament,  denying  legal  effect  to  instruments, 
as  the  act  for  inrolling  bargains  and  sales,  and  the  registry  act,  (7  Ann.  c.  2(X) 
and  acts  declaring  instruments  void  to  all  intents ;  as  the  annuity  and  the 
ship  registry  acts.  Notwithstanding  the  former,  the  party  is  bound  in  equity 
by  Che  contract.     16  Ves.  4*28. 

II.  %\\  itlattott  to  t&e  cDti0tructtoti  of  0tanitt04 

1.  Force  of  the  preamble. 

1.  If  the  enacting  part  of  a  statute  will  bear  only  one  interpretation,  the . 
preamble  will  not  confine  it :  if  doubtful,  the  preamble  may  be  applied  to 
throw  light  upon  it.     13  Ves.  36. 

2.  The  preamble  of  an  act  of  parliament,  though  it  may  assist  ambiguous 
words,  cannot  control  a  clear  ana  express  enactment.  Lees  v.  Summersgill, 
17Ve8.jun.508.  \ 

2.  Force  of  general  words. 

General  words  in  a  statute  must  receive  a  general  construction,  unless 
there  is,  in  the  statute  itself,  some  ground  for  restraining  their  meaning  by 
reasonable  construction,  not  by  arbitrary  addition  or  retrenchment.  17  Ves. 
jun.  91. 

3.  Remedial  statutes. 

^iberal  construction  of  a  remedial  statute.     13  Ves*  253. 

4.  The  words  '^  non  sane  memory,^'  in  stat.  7  Geo.  3.  c.  14. 

The  words  **  non  sane  memory,"  in  the  stafc.  7  Geo.  8.  c.  14.  include  all 
persons  of  such  description,  whether  idiots  or  lunadcs.  Carew  v.  Johnston, 
2  Sch.  &  Lef.  304. 

IIL  %n  relation  to  ptnal  0tatute04 

Invalidity  of  acts  done  in  contravention  of  their  provisions. 

Where  a  penalty  is  annexed  to  an  offence,  against  a  statute,  prohibiting  a 
certain  act,  a  trust  in  contravention  of  the  provisions  of  it  cannot  be  en* 
forced.    Ottley  v.  Browne,  1  Ball  &  Beatty,  360. 

IV.  3tt  t:tIatton  to  pntiate  sitatute0« 

1.  Force  of  the  clause  declaring  them  public,  in  relation  to  ex  officio 

notice. 

Court  not  bound  to  take  notice  of  particular  privileges  under  charters 

3  0  3  confirmed 
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confirmed  by  private  statutes,  notwithstanding  a  clause  declaring  them  public 
acts.    1  Ves.  S93. 

2.  Their  effect  as  conveyances* 

Effect  of  a  private  act  of  parliament,  declaring  an  estate  vested  io  tni»- 
tees  and  their  neirs  in  trust  to  sell,  discharged  from  the  trusts  of  a  settlement ; 
devesting  die  legal  fee  outstanding,  under  a  prior  settlement.  Bullock  t, 
Flodgate,  1  Ves.  &  Beam.  471. 


STOCK. 
L  £)f  ^  nature  of  parttctilar  cla00e0of  0tQ(&. 

!•  The  three  j3^  cents. 

2.  The  &yeper  cent,  annuities  of  1797. 

II.  I^oto  far  tfit  fHibint  of  iquttabtr  lurisitiicttom 

In  favour  of  creditors.  —  Vide  in  tit   Chose  in  Action  — 
Pbactice. 

III.  iDf  ttf  nature  of  tgr  tntnt0t  tn  0tot&.  • 

It  is  nothing  but  a  right  to  receive  a  perpetual  annuity,  subject 
to  redemption. 

IV.  3n  relatton  to  tU  interetrt  of  ttnant  for  liftt  tottj^  rrmatti^ 

6tr0  otitr» 

Where  the  stock  is  sold  out  just  before  a  dividend,  to  which  be 
would  be  entitled. 

V.  £)f  tge  0ale  of  titoc&» 

Influence  of  the  circumstance  of  a  rise  or  fall. 

VI.  £)f  a  btqimt  of  sitotii^ 

Whether  subject  to  the  directions  of  a  will  not  duly  attested. 

VII.  iDf  a  bond  (ontrftiomn  to  rqplace  9to(f(« 

Rights  of  the  obligee  upon  a  breach  oftlie  condition. 

VIII.  £)f  tran0&rring  0tocii  nntier  0tat.  36  Ceo*  3.'t.  90. 

1.  What  is  a  refusal  to  transfer. 

2.  A  case  not  within  the  act 


L  £)f  tfft  nature  of  particular  cla00e0  of  0tociu 

1.  The  three  per  cents. 

The  3  per  cents,  are  perpetual  annuities  granted  for  ever,  redeemable  bj 
the  public.  The  common  expression,  therdbre,  of  "  100^  stock,"  &c.  if  in- 
correct. 4-  Ves.  751. 

2.  The  five  per  cent,  annuities. 

The  5  per  cent,  annuities  of  1797,  created  upon  the  subscription  of  the  Bewk 
for  the  public  service,  and  in  pursuance  of  a  resolution  of  the  Bankdmded 
among  the  proprietors  of  the  Bank  Stock  pro  rata^  are  considered  as  an  sc* 
cretion  to  the  capital ;  and  therefore  a  person  entitled  for  life  can  have  the 
benefit  of  it  by  way  of  dividend  only.     Brander  v.  Brandcr,  4  Ves.  800. 

If.  »•» 
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II.  I^oto  far  tfntmWtt  of  equttable  luridlricttom' 

In  iavoar  of  creditors. 

As  to  the  jurifldiction  over  stock  in  favour  of  creditors,  muere*  Rider  ▼• 
Kidder,  10  Ves.  360. 

III.  £>f  tfft  nMvxt  of  tgc  mtfittit  in  {ttoc&« 

It  is  nothiog  but  a  right  to  receive  a  perpetual  annuity,  subject  to  re* 

demption. 

The  interest  in  stock  nothing  but  a  right  to  receive  a  perpetual  annutty, 
subject  to  redemption.    9  Ves.  177* 

IV.  %n  ttlottott  to  tint  inttmt  of  tmmt  for  It&,  tDttS  rrmottt^ 

Where  the  stock  is  sold  out  just  before  a  dividend,  to  which  he  would 

be  entitled. 

Where  stock  in  trust  for  A.  for  life,  with  remainders  over,  is  sold  out  just 
before  a  dividend,  to  which  A.  would  be  entitled ;  he  can  have  no  allowance 
in  the  price  for  Uie  dividend  which  would  have  become  due  if  the  stock 
had  not  been  sold.    Bostock  v.  Blakeney,  2  B.  C.  C.  653. 

V.  jflDf  tfie  c^ale  of  iBitoc&. 

Influence  of  the  circumstance  of  a  rise  or  fidL 

Direction  for  sale  or  transfer  of  stock,  without  attention  to  the  rise  or  fall ; 
the  party  must  take  it,  as  it  happens  at  the  time  of  appropriation.  E:;  parte 
Pye  and  Dubost,  18  Ves.  jun.  140.     . 

VL  fl)f  a  teqiuejJt  of  utocli^ 

Whether  subject  to  the  directions  of  a  will  not  duly  attested. 

Stock  bequeathed  by  a  will,  without  two  witnesses,  is  subject  in  the  hands 
of  the  executor  to  the  directions  of  the  wii'l ;  even  for  the  purpose  of  a  re- 
siduary bequest.    7  Ves.  440. 

VII.  £Df  a  bono,  conHitiotirO  to  replace  i(tor&« 

Rights  of  the  obligee  upon  a  breach  of  the  condition. 

1.  Transfer  of  stock  by  way  of  loan  upon  bond,  with  condition  to  replace 
the  stock  in  six  months  aner  the  date,  and  in  the  mean  time  to  pay  interest. 

•  at  Sfcr  cent.  The  stock  not  being  replaced,  and  being  depreciateo,  the  ob- 
ligee h  entitled  to  the  value  of  the  stock  at  the  time  of  the  transfer  with  inte- 
rest at  5  per  cent,  to  the  date  of  the  report ;  credit  beinff  given  for  some 
payments  on  account  of  the  principal.    Forrest  v.  Elwes,  4  Yes.  492. 

2.  In  an  action  recently  after  breach  of  an  agreement  to  transfer  stock, 
the  rise,  if  any,  would  be  given  in  damages.    4  Ves.  497* 

VIII.  £)f  tratutfrrring  0tor&  ttntier  0tan  36  (Deo«  3.  u  190. 

1.  What  is  a  refusal  to  transfer. 

Order  for  a  transfer  of  stock,  within  the  stat.  S6  G.  S  c.  90.  as  upon  a  re- 
fusal by  a  party,  appearing  by  counsel,  and  admitting,  that  she  had  dis« 
obeyed  an  order  to  transfer.    Rider  v.  Kidder,  13  Ves.  1^. 

2.  A  case  not  within  the  act. 

Trustees,  under  a  foreign  will,  dead ;  and  no  personal  representation  taken 
out  in  this  country :  not  a  case  for  relief  by  directinj^  a  transfer  of  stock 
within  the  statute  36  Geo,  3.  c.  90.     Lee  v.  the  Bank  ofJEngland,  8  Ves.  44. 

3  0  4  STOP- 
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STOPPAGE  IN  TRANSITU. 
I.  fnnntation  of  tge  riggn 

It  is  founded  upon  the  notion  of  equitable  Uen,  not  of  resdnd- 
ing  the  contract. 

IL  3|n  togat  tafita  tge  rjggt  map  be  eirerrijttD* 

On  the  consignee's  insolvency,  the  goods  may  be  stopped  at  any 
time  before  they  come  to  his  hands. 

III.    3tt  togat  ta9t0  tge  tiqfn  tomtit  be  tmti&^ 

After  deliyery  of  part. 


L  fommatmi  of  tf^t  tiqftu 

It  is  founded  upon  the  notion  of  equitable  lien,  not  of  rescinding  the 

contract 

Stoppage  tfi  iramitu  upon  the  ground  of  equitable  lieb,  not  of  readndiog 
the  contractj     12  Ves.  382. 

IL  3|it  togat  ca0e0  tj^  riggt  mop  be  ejretcureb* 

On  the  consignee's  insolvency,  the  goods  may  be  stopped  at  any  tune 

before  they  come  to  his  hands. 

Where  consignee  becomes  inaolvent,  consignor  haa  a  right  to.  stop  the 
goods  at  any  time  before  they  come  to  bis  hands.  D'  A  Quila  t.  Lambert, 
2  Eden,  75. ;  Arab.  399. 

III.  Bin  togat  carets  tfft  riggt  cannot  be  ejtrctcreOf 

After  deliveiy  of  part. 
No  stopping  in  iransiiu  after  delivery  of  part.     12  Ves.  383. 


TACKING. 

I.  saggen  a  gecuritu  map  be  tac&eO. 

1.  Mortgagee  may  tack  a  subsequent  judgment. 

2.  Two  mortgages  to  the  same  person  aosolute  at  law ;  mort- 

gagee may  msist  that  both  or  neither  shall  be  redeemed. 

3.  As  asainst  the  heir,  a  bond  may  be  tacked  to  a  mortgage. 

4.  In  remtion  to  bankruptcy. 

II.  mfftn  a  0ecurirp  cannot  be  tatUh. 

1.  As  against  creditors  or  assignees  for  valuable  consideratioii. 

2.  As  against  the  mortgagor  or  creditors,  a  bond  cannot  be 

tacked  to  a  mortgage.    » 

5.  A  mere  judgment-creditor  cannot  tack. 

4.  The  case  of  a  pledge  of  personal  securities,  and  afterwards  a 

mortgage. 

5.  A  mortgage  of  the  equity  of  redemption,  coming  to  the  first 

mortgagee  as  executor. 

6.  A.  engaged  with  B.  in  one  mortgage  may  redeem,  though  B. 

has  pledged  another  estate  to  the  same  person. 

7.  Tacking 


Appendix.]  When  a  security  eannot  be  tacked.  ^  937 

7.  TackiDff  prevented  by  the  registry  act  in  Ireland. 

8.  In  relation  to  bankruptcy* 

III.  3|n  ttlatton  to  ttt  ejrtmt  of  tge  vi^hu 

Tacking  allowed  up  to  a  decree  to  settle  priorities ;  not  after- 
wards. 


L  mfitn  a  mwitp  map  be  tac&eti^ 

I.  Mortgagee  may  tack  a  subsequent  judgment. 

Mortgaged  i|iay  tack' a  subsequent  jud^ent;  but  a  mere  judgment-cre- 
ditor cannot  tack  ;  not  contracting  for  an  mterest  in  the  land ;  though  he  has 
alien.     11  Yes.  617. 

2.  Two  mortgages  to  the  same  person  absolute  at  law;   mortgagee 
may  insist  that  both  or  neither  shall  be  redeemed. 

Two  mortgages  to  the  same  person  absolute  at  law :  mortgagee  may  Insist 
that  both  or  neither  shall  be  redeemed  by  the  mortgagor  or  his  assignee. 
«  Vee.  876. 

8.  As  against  the  heir,  a  bond  may  be  tacked  to  a  mortgage. 

Bond  cannot  be  tacked  to  a  mortgage  against  the  morgagor  or  creditors ; 
but  may  against  the  heir,  merely  to  prevent  circuity  of  action.    2  Ves.  376. 

ft 

4t,  In  relation  to  bankruptcy.  ' 

1.  The  right  to  tack  in  equity,  not  affected  by  the  relation  to  the  act  of 
bankruj^tcy.     11  Ves.  619. 

2.  Distinction  as  to  tacking  between  a  commission  of  bankruptcy  and  a 
decree  to  settle  priorities.    Ibid. 

II.  mfm  a  etmvitp  cannot  be  tatitt^, 

1.  As  against  creditors  or«assignees  for  valuable  consideration. 

No  tacking  against  creditors  or  assignees  for  valuable  consideration- 
Adams  V.  Claxton,  6  Ves.  226. 

2.  As  against  the  mortgagoc  or  creditors,  a  bond  cannot  be  tacked  to  a 

mortgage. 

A.  engaged  with  B.  in  one  mortgage  may  redeem,  though  B.  has  pledged 
another  estate  to  the  same  person.    2  Ves.  376. 

3.  A  mere  judgment^creditor  cannot  tack* 
Vide  siipra,  L  1.  ^ 

4.  The  case  of  a  pledge  of  personal  securities,  and  afterwards  a 

mortgage. 

Personal  securities  pledged  for  a*^  specific  debt ;  after  a  mortgage  to  the 
creditor,  the  same  securities  with  others  were  pledged  to  him  for  the  balance 
of  ah  account :  the  transactions  being  distinct,  redemption  of  the  personal 
securities  was  decreed  without  discharging  what  was  due  on  the  mortgage. 
Jones  V.  Smith,  2  Ves.  372. 

5.  A  mortgage  of  the  equity  of  redemption,  coming  to  the  first  mort^ 

gagee  as  executor. 
Vide  12  Ves.  130. 

6.  A.  engaged  with  B.  in  one  mortgage  may  redeem,  though  B.  has 

pledged  another  estate  to  the  same  person. 
Vide  2  Ves.  376. 

7.  Tacking 
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7.  Tacking  prevented  by  the  registiy  act  in  Ireland. 
Tacking  prevented  bj  the  registry  act  in  Ireland.     1  Sch.  &  Lef.  157. 

8.  Li  relation  to  bankruptcy. 

1.  The  claim  to  tack  by  a  third  mortgagee,  having  taken  in  the  first  mort- 
gage of  the  inheritance*  but  subject  to  a  term  outstandiag*  given  up  at 
against  a  mesne  incumbrancer :  as  against  the  assignees  under  the  bankniptq 
of  the  mortffagor,  guare  :  the  commission  being  subsequent  to  Uie  last  mort- 
gage ;  whether  the  act  of  bankruptcy  was  previous,  doubtful.  No  objectioD, 
that  the  consideration  for  the  last  mortgage,  was  a  debt  originally  by  simpie 
contract.    Ex  parte  Knott,  1 1  Yes.  609. 

2.  Mortgagee  not  permitted  to  tack  as  against  assignees  in  bankruptcy 
a  mortgage  subsequent  to  an  act  of  bankruptcy,  though  without  notice,  and 
previous  to  the  commission ;  and  though  he  had  the  legal  estate.  Ex  parte 
Herbert,  IS  Yes.  188. 

III.  3[n  rtlatton  to  tge  ejrttttt  of  rge  dgj^^ 

Tacking  allowed  up  to  a  decree  to  settle  priorities ;  not  afterwards. 

Tacking  allowed  up  to  a  decree  to  settle  priorities;  not  aftenrsrds. 
U  Yes.  619. 


TAIL,  ESTATE  IN. 

I.  In  relation  to  ttis  ortgtnal  natum 

It  was  a  conditional  fee. 

II.  mftM  mMt0  map  be  Itmtteti  in  tail 

An  estate  pur  outer  vie. 

III.  C&e  tenant  in  tail  conssiHereti  a0  ttptegmnnn  tSe  tn: 

j^tttanre. 

/  Rule  in  equity. 

IV.  j^f  tge  rigj^tsi  of  a  tenant  in  tail  in  remainter^ 

Against  the  tenant  for  life. 

V.  £>f  tge  rigBtd  of  tge  i»»m^ 

To  appeal  from  a  decree  against  the  tenant  in  tail. 

VI.  £>t  tenant  in  tail  after  po00i{iilitp  of  ieum  txtimu 

Instances. 

VIL  £>f  barring  an  etitate  taiU 

1.  An  equitable  estate  tail  may  be  barred  by  a  recovery. 

2.  A  quasi  entail  of  an  estate  for  lives  may  be  barred  by  re- 

release. 

3.  A  quasi  estate  tail  cannot  be  barred  by  will. 

4.  In  the  case  of  a  tenancy  in  common  in  tail  of  a  copyfadd. 

VIIL  jDf  barring  tSe  remainbers^  ober. 

1.  Force  of  the  eouitable  rule  to  consider  the  tenant  in  tail  as  re- 

presenting the  inheritance. 

2.  By  the  quasi  tenant  in  tail  of  a  lease  for  lives  surrendering 

and  taking  a  new  lease. 

3.  Tenant  in  quasi  tail  cannot^y  will  bar  the  remainders. 

1. 1« 


AppemoixO  Of  barring  an  edaU  tail*  StSd 

I.  Jn  ttlatjoti  to  ita  original  nature. 

It  was  a  conditional  fee. 

Originally,  an  estate  tail  was  an  estate  upon  condition ;  to  become  a  fee 
ui)on  issue  had,  for  the  purpose  of  alienation ;  but  not  absolutely ;  as,  if  not 
aliened,  it  descended /)0rybrmam  doni.    15  Ves.  137* 

II.  Wgat  r{itate0  map  be  Itmiteti  in  tail. 

An  estate  pur  outer  vie. 
An  estate  pur  atUer  vie  may  be  limited  in  tail.    6  Ves.  158. 

III.  C&e  tenant  in  tail  ton^itereH  a»  representing  tge  ini* 

geritance. 

Rule  in  equity. 

1.  A  court  of  equity  in  many  cases  considers  the  tenant  in  tail  as  haviofi; 
the  whole  estate  vested  in  him,  at  least,  for  the  purposes  of  suit ;  for  whi(£ 
purposes  it  does  not  look  beyond  the  estate  tail  in  a  suit  to  bind  the  right  to 
the  land,  in  respect  of  charges  created  by  the  author  of  the  gift ;  as  to  which 
the  subsequent  remamder-man  has  a  clear  interest  in  the  suit  of  the  prior 
tenant  in  tail.  Distinction,  where  the  suit  b  founded  upon  contract  by  the 
tenant  in  tail.    9  Ves.  56, 57. 

2.  A  court  of  equity  would  in  many  cases,  not  all,  admit  a  plea  of  dismissal 
upon  the  merits  to  bar  a  remainder-man  in  tail  of  a  new  estate  tail  under  the 
some  gift  as  well  as  a  person  claiming  the  same  estate ;  upon  a  principle  re- 
sulting from  the  rule,  that  the  tenant  in  tail  represents  the  inheritance 
Exception  upon  special  circumstances.    9  Ves.  57* 

IV.  £>f  tge  rigj^t0  of  a  tenant  in  tail  in  remainder* 

Against  the  tenant  for  life. 

Tenant/  in  tail  refused  a  discovery  of  a  settiement  from  his  father  tenant 
for  life,  and  also  an  injunction  to  stay  waste,  his  father  being  dispunishable 
of  waste.    Lord  Sempter  v.  Earl  Pomfret,  Dick.  2S8. 

V.  j^f  tge  rigj^  of  tge  it>0ue« 

To  appeal  from  a  decree  against  the  tenant  in  tail. 
Appeal  from  a  decree  against  a  tenant  in  tail  by  the  is$ue.    9  Ves.  56. 

VI.  £>f  ttnmt  in  tail  after  po00ibilitp  of  i{S0ue  tftintu 

Instances. 

Instances  of  tenant  in  tail  after  possibility  of  issue  extinct ;  in  possession, 
or  of  a  remainder  or  reversion.    15  Ves.  4^. 

VII.  £)f  barring  an  estate  tail« 

1.  An  equitable  estate  tail  may  be  barred  by  a  recovery.     . 

An  equitable  estate  tail  may  be  barred  by  a  recovery,  as  well  as  a  legal 
estate  tad.    Botelet  v.  AUington,  1  B.  C.  C.  72. 

2.  A  quasi  entail  of  an  estate  for  lives  may  be  barred  by  release. 
Quasi  entail  of  an  estate  for  livest  barred  by  release. .   16  Ves.  513. 

3.  A  quasi  estate  tail  cannot  be  barred  by  will. 
A  quasi  estate  tail  cannot  be  barred  by  will.     Semb.  1  Sch.  &  Lef.  294* 

4.  In  the  case  of  a  tenancy  in  common  in  tail  of  a  copyhold. 
Vide  2  Eden,  261. 

VIIL  M 
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VIIL  iDf  bamng  tge  tematotiecti  oUrr» 

!•  Force  of  the  equitable  rule  to  consider  the  tenant  in  tail  as  rq)re8eQt- 

ing  tbe  inheritance* 
Writ  of  error  by  remainder-man  in  tail.    9  Ves.  56. 

2.  By  the  quasi  tenant  in  tail  of  a  lease  for  lives  surrendering  and 

taking  a  new  lease. 
Vide  2  Eden,  339.;  Cooper,  178.     ^ 

8.  Tenant  in  quasi  tail  cannot  by  will  bar  the  remainders. 

Tenants  in  quasi  tail  cannot  by  will  bar  the  remainders  over.    Dilioo  t. 
Dillon,  1  Ball  &  Beatty,  77. 


TAXES. 

Of  an  executor's  right  to  deduct  from  subsequ^t  payments  of  interest. 
on  a  legacy,  the  property  tax  due  in  respect  of  anteopdent  payment 

Where  the  agent  of  an  executor  paid  interest  on  a  legacv  for  seventeen 
years,  witliout  deducting  the  property  tax,  held  that  he  could  not  aftenrvds 
»deducty  out  of  future  interest  due*  the  amount  of  the  property  tax  on  sadi 
precedent  payments.    Currie  v.  Goold,  2  Mad.  163. 


TENDER. 

A  tender  not  available  at  law  mav,  under  circumstances,  be  so  in 

equity. 

Circumstances  may  make  that  amount  to  a  tender  in  equity  which  was  not 
pleadable'as  such  at  law :  e.^.tt  tender  of  a  large  sum  in  bank  notes  duriof 
the  restriction  as  to  the  issmng  of  cash :  sembkj  such  cases  fall  within  the 
head  of  accident.    Biddulph  v.  St.  John,  2  Sch.  Sc  Lef.  534. 


THEATRE. 

Jurisdiction  in  the  case  of  a  theatre. 

1.  Order  made  in  the  case  of  Drury-Iane  theatre  on  the  authority  of  the 
cases  of  the  ro^al  circus  and  the  opera-house.  Ex  parte  Ford,  7  Yes.  6I7- 

2.  Jurisdiction  in  the  case  of  a  theatre, .  considered  as  a  partoenhip 
M<MTis  V.  Colman,  18  Yes.  jun.  437. 


TIME. 

I.  Mn  ulatinn  to  tte  mote  of  comt^itting  time. 

1.  Whether  the  day  of  inception  shall  be  inclusive  or  exdasiTe. 

2.  Under  the  Irish  ejectment  statutes. 

II.  3[n  ttlatton  to  teadonabte  time. 

Analogy  or  difierence  in  tine  application  of  this  doctrine  betireen 
real  and  meccantile  contracts. 

III.  3n  relation  to  tge  Irartton  of  a  hap, 

Analogy  or  difference  between  the  English  and  the  civfl  ^f* 

IV.  J« 


Afpbnoix.]  Force  in  equity  of  a  lapse  of  time.  94*1 

IV.  3n  ttlattoti  to  l^tt. 

1.  Force  of  mere  possession  at  law.   . 

2.  Force  of  mere  possession  in  equity. 

V.  iForce  in  eiiutQi  of  a  Ia{i0e  of  time. 

Time  is  not  r^arded  in  equity  as  at  law.  Vide  in  tit.  Con- 
tract—  Contract  between  Vendor  and  Purchaser 
—  Laches. 


I.  3n  relation  to  t]^e  mo&e  of  computing  time. 

1.  Whether  the  day  of  inception  shall  be  inclusive  or  exclusive. 

1.  No  general  rule  in  computing  time  from  an  act  or  an  event,  that  the 
day  is  to  be  inclusive  or  exclusive ;  depending  on  the  reason  of  the  thing ; 
according  to  the  circumstances.    Lester  v.  Garland,  15  Ves.  248* 

2.  Where  a  right  would  be  divested,  or  a  forfeiture  incurred  by  including 
the  day  of  the  act  done,  the  computation  will  be  made  exelusivie  of  it. 
1  Ball  &  Beatty,  196. 

2.  Under  the  Irish  ejectment  statutes. 

The  day,  on  which  the  habere  is  executed  on  an  eviction  under  the  eject- 
ment statutes  for  non-payment  of  rent,  is  not  to  be  included  in  the  calcula- 
tion of  the  six  months  given  to  the  tenant  to  redeem.  Dowling  v.  Foxall, 
1  Ball  &  Beatty,  192. 

II.  3ln  relation  to  rtajsonable  time^ 

Analogy  or  difference  in  the  application  of  this  doctrine  between  real 

and  mercantile  contracts* 

"  Reasonable  time,"  in  tnercantile  transactions,  not  applicable  to  cases  of 
contracts  respecting  real  property.    Jessop  v.  King,  2  B.  &  B.  95. 

IIL  3|n  relation  to  tge  fraction  of  a  bap» 

Analogy  or  difference  between  the  ELnglish  and  the  civil  law. 

Our  law  rejects  fractions  of  a  day  more  generally  than  the  civil  law  does.' 
IS  Ves.  257. 

IV.  3|n  relation  to  lap^e. 

1.  Force  of  mere  possession  at  law. 
Mere  possession  is  not  sufficient  at  law,  to  bar  the  claim  of  the  true  owner, 
unless  there  has  been  a  disseisin,  or  something  tantamount.  Cholmondeley  v. 
Clinton,  2  Mer.  958. 

2.  Force  of  mere  possession  in  equity. 

No  equity  can  be  acquired  by  length  of  possession.  Cholmondeley  v. 
Clinton,  2  Mer.  860.  ^ 

V.  i^orte  in  equitji  of  a  lap^e  of  time« 

Time  is  not  r^arded  in  equity  as  at  law. 

Time  not  regarded  in  this  court  as  at  law :  for  instance,  the  case  of  redemp- 
tion of  a  mortgage ;  which  cannot  be  prevented  even  by  speciid  agreement. 
So,  upon  a  mortgage  at  five  per  cent,  with  condition  for  four,  if  regularly 
paid,  or  at  four  j^er  cent*  to  have  five,  if  not  regularly  paid :  the  five  ner  cent. 
regarded  in  this  court  only  as  a  penalty  to  secu^^e  the  four ;  and  relief  given 
upon  that  principle.  So,  m  the  old  cases  upon  relief  against  the  penalty  of  a 
bond,  before  the  jurisdiction  at  law.    7  Ves.  27S9  274. 

TITHES. 
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TITHES. 

I.  £)f  tfft  Ubitiion  of  titfmi^ 

Tithes  are  great  or  smalU  according  to  their  nature. 

II.  £>f  togat  t&ms0  a  tntOial  tttge  10  Hurt 

1.  Agistment  is  a  prsedial  tithe. 

2.  Definition  of  agistment  tithe. 

S.  Agistment  tithe  is  due  for  animals  paying  no  other  dthe, 
Uiough  less  than  a  year  on  the  hind. 

4.  Agistment  tithe  not  due  for  animals  used  in  husbandry ;  nor 

when  occasionally  used  out  of  the  parish. 

5.  Agistment  dthe  is  not  due  for  after<*pasture,  where  the  iands 

have  been  mown  in  the  same  year,  and  have  paid  tithe. 

6.  After-pasture. 

7.  Grass  cut  and  given  green  to  beasts  of  the  plough  shall  doc 

pay  tithe. 

8.  Tithe  of  herbage,  does  not  necessarily  cover  tithe  of  agist- 

ment 

9.  Potatoes  and  turnips  consumed  in  the  family  of  tlie  grower. 

10.  Stubble  mowed  and  used  as  fodder  or  manure. 

11.  Wood. 

in.  iDf  togat  t|^tti00  a  {ier0onal  ttrgr  in  tnir. 

Account  decreed,  as  to  two  pair  of  new  stones  added  to  an  an- 
cient mill. 

IV.  3|n  relattoti  to  tge  eittiotometit  of  dicacages. 

1  •  A  specific  enumeration  will  not  preclude  a  right  to  other  tithes. 
2.  Usage  will  control  an  instrument  of  endowment. 
S.  Force  of  the  word  ^*  alteragium.'' 
.  4.  Force  of  tli6  word  *<  curtilage.^ 

5.  Force  of  the  word  **  gardens." 

6.  Evidence — usage  is  the  broad  ground  of  presumption  in 

fiivour  of  the  vicar's  endowment. 

7.  Evidence — presumption  of  endowment  firom  peroqolion. 

8.  Evidence  —  payment  of  tithes  is  presumptive  proof  against 

the  payer. 

9.  Evidence —  perception  bv  means  of  a  composition. 

10.  Evidence — perception  of  modus,  bad  in  law. 

1 1 .  Evidence —presumptions  on  a  daim  of  small  tithes  against 

a  ffeoeral  endowment. 

12.  Evidence  —  perception  is  evidence  of  a  subsequent  endow- 

ment. 
IS.  Evidence — grant  from  the  crown,  subsequent  to  eadcm- 
ment. 

14.  Evidence  —  force  of  vicar's  non-peroeption,  shown  to  hare 

originated  in  mistake. 

15.  Evidence — force  of  non-peroeption  of  specific  articles. 

16.  Evidence  —  custody  of  instrumoits. 

17.  Evidence  — terrier  found  in  the  archdeacon's  registry. 

18.  Evidence  — ancient  book  of  endowment  of  a  bishop. 

19.  Efideoce 
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19.  Evidence  —  eccleaastical  surveys. 
SO.  Evidence  —  terrier. 

21.  Evidence  —  agistment  tithe. 

22.  Evidence — in  favour  of  vicar's  right   to  agistment  tithe, 

from   payment  of  a  composition  under  a  different  ibi- 
pression. 
28,  Evidence  in  fitvour  of  vicar's  right  to  agistment  tithe,  from 
perception  of  th6  other  small  tithes. 

V.  £)f  tge  mote  of  jsmttig  out  tttj^esi* 

1.  The  setting  out  of  tithes  cannot  be  dispensed  with. 

2.  By  portions  of  a  field  at  a  time. 

S.  An  hour's  notice  of  tithing,  when  requisite,  is  not  sufficient. 

4.  Invalid  custom  of  tithing  calves. 

5.  Clover  hay. 

6.  Invalid  custom  of  tithing  com. 

7.  Valid  custom  of  tithing  geese. 

8.  Invalid  custom  of  tithmg  lambs. 

9.  Mills. 

10.  In  the  case  of  modem  articles. 

11.  Invalid  custom  of  tithing  pigs. 

12.  Invalid  custom  of  tithing  rapeseed. 
18.  What  is  a  render  in  kind  for  wood. 
14.  Valid  custom  of  tithing  wool 

VI.  £)f  tge  rule,  tttltsHa  tttltfim  Hecimad  dolbtvt  iton  htbtt* 

It  applies  only  to  the  clergy  of  the  same  church. 

VII.  a  ptmcrtpttoti  tti  non  terimantiOf 

1.  It  can  only ^  be  set  iip  for  a  large  tract  of  country,  well  known 

as  a  separate  district  ^ 

2.  Whether  it  can  be  set  up  against  payment  of  tithes  due  of 

common  right 

3.  Proof  of  the  deed  of  severance  having  existed,  is  sufficient 

4.  Constant  nonpayment  or  retainer  of  tithes,  is  not  a  sufficient 

discharge. 

5.  It  cannot  be  set  up  against  a  lay  impropriator. 

VIIL  jgDf  real  compo0ttioni$» 

1.  Evidence  of  immemorial  payment  will  not  support  a  defence 

of  a  real  composition. 

2.  The  objection  to  a  composition  real  being  presumed  from 

usage,  is  founded  upon  the  m^xim  of  mdlum  tempus. 

3.  To  establish  the  composition,  the  evidence  must  clearly  dis- 

tinguish it  from  a  prescriptive  payment 

IX.  iDf  real  compoisittoti0» 

1.  The  existence  of  the  deed  creating  the  composition,  must 

be  shown  or  presumed  to  establish  the  exemption. 

2.  The  consent  of  the  ordinary  may  be  presumed. 

3.  Presumption  of  kiM  Edw.  S.  havmg  taken  upon  himself  to 

act  as  supreme  ordinary. 

4.  A  composition  of  205.  yearly  out  of  the  profits  of  T.  manor, 

in  lieu  of  the  tithes  of  T.  park,  is  good. 

X.  Of 
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X.  £>f  a  mot»u0  becimaHtit« 

1.  General  observations— it  is  no  objection  tosi'itJodQ^  that 

it  falls  unequally  on  the  parishioners.  ' '    ' 

2.  General  observations  —  force  of  the  circumstanc^'to'destrov 

the  character  of  the  payments,  that  they  were  apportiooed 
by  refer^ce  to  the  poor's  rates. 
S.  General  observations  —  a  modus  applicable  to  theinhalx- 
tants  of  a  village,  is  valid. 

4.  General  observations  —  a  modus  payable  by  the  awnen  of 

the  lands,  is  good. 

5.  General  observations  —  rankness  of  a  modus,  a  question  of 

fact 

6.  General  observations  —  distinction  as  to  rankness  between  a 

modus  for  tithe  of  particular  things,  and  a  fium  modus. 

7.  Creneral  observations —  upon  the  rankness  of  a  modus,  the 

quantum  of  the  payment  is  not  decisive,  if  hnmemorialij 
paid. 

8.  General  observations  — a  customary  payment  antecedent  to 

the  tithe  being  due,  may  be  good. 

9.  A  modus  must  have  been  immemorial*- modem  articles. 

10.  Where  Uie  vicarage  has  been  established  within  legal  me- 

mory. 

11.  Turnips  cannot  be  the  subject  of  a  modus,  being  of  recent 

introduction. 

12.  It  may  exist  for  artificial  grasses,  used  in  the  improvement 

of  hay. 
IS.  A  modus  must  have  been  immemorial  —  agistment. 

14.  What  recompence  is  as  durable  as  the  tithe  discharged  by  it 

15.  What  modu3  shall  be  too  large  —  fleece. 

16.  What  modus  shall  be  too  large — hay. 

17.  What  modus  shall  be  too  large  •—  lamb. 

18.  What  modus  shall  be  too  large  —  pigs. 

19.  What  modus  shall  be  too  large. —  Vide  supra  f  General 

observations." 

20.  What  modus  shall  not  be  too  large  —  calC 

21.  What  modus  shall  not  be  too  large  —  foal. 

22.  What  modus  shall  not  be  too  large  —  hay. 

23.  What  modua  shall  not  be  tod  lai^ — lamb. 

24.  What  modus  shall  not  be  too  large  —  milk« 

2^»  Wh«(^  Aiodus  shall  not  be  too  large  — :  reed  ground. 

26.  What  modus  shall  not  be  too  large  —  Vide  supra  "  General 

observations." 

27.  What  modus  shall  be  certain  — and^t  OMfaards. 

28.  What  modus  shall  be  certain  —  cheese. 

29.  What  modus  shall  be  certain  —  garth. 

50.  What  modus  shall  be  certain  —  hay. 

51.  What  modus  shall  be  certain — mine. 

32.  What*modus  shall  be  certain— reed  ground. 

33.  What  modus  shall  beunoertain — agistment. 

34.  What  modus  shall  be  uncertain  -^fewls; 

35.  What  modus  shall  be  uncertain  —  hav- 

36.  What  modtts  «haU  be  uneertaia*— milk. 

37.  Wlm 
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S7.  What  modus  shall  be  uncertain  —  pigs. 

38.  What  modus  shall  .be  uncertain  —  in  lieu  of  prsedial  tithes. 

S9.  What  modus  shall  be  uncertain  —  rapeseed. 

40.  What  moduses  shall  be  inconsistent  -r-  calf  and  milk. 

41.  In  relation  to  moduses  covering  a  ptrish,  or  part  thereof. 
43.  What  customary  mode  of  tithing  sheep  shall  cover  the  agist- 
ment tithe  of  sheep. 

43.  What  modus  is  a  wool,  and  not  an  agistment,  modus. 

44.  Evidence  —  to  prove  perception. 

45.  Evidence  —  when  and  by  what  proofs   a  receipt  shall  be 

evidence. 

46.  Evidence — admissibili^  of  an  entry  in  a  parish  raster 

of  different  moduses,  the  sum  total  of  which  was  in  a 
deceased  vicar's  handwriting. 

47.  Evidence  —  reputation  not  objectionable  from  the  deceased 

person's  having  been  liable  to  tithes. 

48.  Evidehce  —  valuation  made  at  the  instance  of  plaintiff. 

49.  Evidence  —  modus  supported  by  the  evidence  in  party  not  as 

to  die  rest)  and  capable  of  distinction,  void  in  toto. 

50.  Evidence  — whether  proof  of  a  modus  limiting  the  extent  of 

the  one  laid,  contradicts  it 

51.  Evidence  —  disproving  a  calf  modus,  by  proving  a  higher 

payment  beyond  a  certain  number. 

52.  Evidence  —  what  description  in  the  terrier  shall  not  prove  a 

hay  modus  to  be  modem.  v 

53.  How  a  modiis  shall  be  laid  —  garden. 

54.  How  a  modus  shall  be  laid  —  milk. 

55*>  How  a  modus  shall  be  laid  —  in  respect  of  parcels  of  an 

ancient  estate. 
56*  Issue  —  notwithstanding  the  apparent  rankness. 

57.  Issue  —  notvrithstanding  variations  in  the  payment;  being 

irregularities  only  in  the  collection. 

58.  Issue —  the  payments  must  be  shown  to  have  the  requisites 

of  moduses  in  point  of  fact.    ' 

XL  £>f  a  pecuttiarp  comtrosiitton,  tottO  totmm  of  tfjt  orotoarpf 

In  a  miscdlaneous  case. 

XII.  £>f  ptttftiming  a  gram  from  a  lap  impmptiatou 

1.  General  nonpayment  affords  no  presumption. 

2.  Mere  nonpayment  of  a  particular  species  of  tithe,  affords  no 

presumption. 

XIII.  £)f  cu0tomarp  papmenrti  tit  Urn  of  titfi$0, 

1.  They  need  not  be  immemorial. 

2.  They  need  not  be  general  throughout  the  place  or  parish. 

XlVi  £)f  a  Usat  of  tirgesi. 

1.  The  render  must  be  certain. 

2.  A  lease  for  so  long  as  the. lessor  shall  continue  vicar  of  A. 

is  good,  and  conveys  a  freehold. 

3.  Construction  of. 

4.  The  disclaimer  of  a  rector  binds  his  lessees. 

Vol.  VIII.  3  P  XV.  W 
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XV.  £)f  rQmpo{iirfoti0  bp  toap  of  mattier^ 

1.  Certainty^  un  essential  to  their  validity. 

2.  An  agreement  with  the  landlord  is  not  ayailable  for  the 

tenant 

3.  What  apportionment  each  incumbent  is  entitled  to. 

4.  The  notice  to  determme  the  composition  must  be  die  same 

as  between  landlord  and  tenant. 

5.  Whether  notice  to  determine  the  composition  is  necessair, 

where  a  modus  is  insisted  on. 

6.  Whether  avoided  by  the  incumbent^s  non-residence. 

7.  A  court  of  equity  will  not  assist  an  incumbent  in  getting  rid 

of  a  composition,  on  the  ground  of  non-residence. 

XVI.  £Df  a  bill  tti  etiuirp  for  an  account  of  tttj^t 

1.  The  account  is  consequential  upon  the  l^;al  right;  vhicb, 

therefore,  if  doubtful,  must  first  be  established  at  law. 

2.  Equity  will  not  interfere  after  long  possession. 

3.  Where  there  has  been  an  actual  pernancy  o£  tithes  by  ky 

hands,  under  conveyances  as  lay  property,  for  a  great 
while,  the  plaintiiT  will  be  left  to  law. 

4.  Bill  dismissed,  notwithstanding  an  informality  in  the  answer. 

5.  Bill  dismissed,  notwithstanding  a  trivial  inaccuracy  in  setting 

out  tithe,  and  other  circumstances. 

6.  An  account  decreed  from  mispleading  a  modus ;  but  without 

costs,  as  the  defendant  had  merits. 

7.  Whether  the  account  will  be  carried  back  beyond  six  years. 

8.  Whether  an  account  will  be  decreed  as  to  matters  not  de- 

fended through  mistake^  induced  by  the  manner  of  laying 
the  demand. 

XVII.  j^f  a  bill  in  equstp,  to  e^tabltjSD  a  motiutt,  or  a  wttm 

arp  {iapmenr» 

1.  It  will  not  lie  upon  a  mere  demand  of  tithes,  without  suit 

2.  It  will  not  lie  to  establish  a  modus  as  payable  to  a  third  per- 

son not  disputing  it. 

3.  An  action  by  lessee  of  tithes,  for  subtraction,  is  a  sufficient 

ground  for  the  bill. 

4.  Of  the  necessary  parties  to  the  bill. 

XVIIL  £>f  a  bill  to  Di0cofier  tge  title  to  ttt&etr. 

By  the  terre-tenant  against  the  rector. 

XIX.  £)f  e&tticnce  connected  tottg  tfft  0uiiiect  of  tttSeti,  rrrryt 
in  relation  to  enDotoment^ 

1.  Long  possession  is  evidence  of  induction,  and  so  forth. 

5.  Payment  of  tithes  is  presumpdve  proof  agEunst  the  payer. 

3.  Admissibility  of  adniissions  in  an  answer,  to  prove  occo- 

pation. 

4.  Admissibility  of  a  former  degree,  on  a  demand  by  rec^ 

of  tithes  out  of  his  parish* 

5.  Admissibility  of  the  vicar  to  prove  payment  to  himsdf  of 

small  tithes,  in  a  suit  by  the  rector  for  great  litbe& 

6.  Vide  in  div.  <<  Of  a  modu$  decimandi" 
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XX.  jJDf  0ratutr0  rrlaHtig  to  HHieis* 

1.  St  2&3£dw.6.  c.  IS.  S.S. 

2.  Su  32  Hen.  8.  c  7. 

XXL  Jit  ttlatiott  to  an  tttclotiurc  act. 

Construction  of. 

XXII.  £)f  tit&e0  in  ILontiom 

1.  Mere  nonpayment  iof  the  tithes,    under  the  statute,  is  no 

discharge. 

2.  In  relation  to  leases. 

3.  The  dean  of  St.  Paul's  is  not  a  great  man  within  the  statute. 

4.  The  dean  of  St.  Paul's  dwelling-house,  is  not  exempt. 
5m  Tithes  of  the  East  India  company's  warehouses. 

6.  Of  the  equitable  jurisdiction,  in  relation  to. 


L  £)f  t&e  inbi0ion  of  titfjts. 

Tithes  are  great  or  small,  according  to  their  nature. 

Whether  a  tithe  be  great  or  small,  is  determined  by  the  nature  of  it,  and 
not  by  the  mode  or  place  of  its  cultivation,  or  the  use  to  which  it  is  ap- 
plied. And,  therefore,  the  titlies  of  beans  and  peas,  though  gathered  green 
by  the  hand  for  the  food  of  man,  are  a  great  tithe,  and  included  under  the 
term  decinue  garbarum.    Sims  v.  Bennett,  1  Eden,  382. ;  7  Toml.  P.  C.  29. 

IL  £Df  toliat  tging0  a  pretnal  tttge  10  rm^ 

1.  Agistment  is  a  prsedial  tide. 
Agistment  is  a  predial  tithe.  .  Scarr  v.  Trinity  College,  3  Anst*  760. 

2.  Definition  of  agistment  tithe. 

Agistment  tithe  is  the  tithe  of  the  herbage,  eaten  by  cattle,  Aot  titheable. 
Ellis  Y.Saul,  lAnst.342. 

S.  Agistment  tithe  is  due  for  animals  paying  no  other  tithe,  though  less 

than  a  year  on  the  land. 

Sheep  kept  principally  for  thq  sake  of  folding,  if  sold  out  of  the  parish 
before  shearing  time,  shall  pay  agistment  tithe.  Howes  v.  Carter,  2  Anst. 
500. 

4.  Agistment  tithe  not  due  for  animals  used  in  husbandry,  nor  when 

oocaaionally  used  out  of  the  parish. 

Horses  kept  on  one  farm  for  its  cultivation,  and  used  occasionally  on  ano- 
ther farm,  in  a  different  parishi  shall  not  pay  agistment  tithe.  Otherwise,  if 
kabHually  used.    Filewood  ▼•  Button,  2  Anst.  486. 

5.  Agistment  tithe  is  not  due  for  after-pasture,  where  the  lands  have 

been  mown  in  the  same  year,  and  paid  tithe. 

Agistment  tithe  is  not  claimable  for  after-pasture,  where  the  lands  have 
been-  mown  in  the  same  year,  and  paid  titlie.  Batchelor  v.  Sipallcombe, 
3  Mad.  12. 

6.  After-pasture. 

When  grass  has  been  cut  for  hay,  no  tithe  is  due  for  the  after-pasture. 
EllisT.Saul,  1  Anst.  342. 

3  P  2  7.  Grass 
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7.  Grass  cut  and  given  green  to  bea^  of  the  plough^  shall  not  pay 

tithe. 

Grass  cut  and  given  green  to  beasts  of  the  ploughi  shall  not  pay  ithe, 
Collyer  v.  Howes,  2  Anst.  461. 

8.  Tithe  of  herbage,  does  not  necessarily  cover  tithe  of  agistment 

A  vicar,  founding  his  claim  to  agistment  tithe,  by  showing  that  he  alone 
has  taken  the  other  small  tithes,  held,  to  have  made  out  his  title  to  that 
lithe,  although  never  till  of  late  received  or  demanded  by  him  or  his  pitde- 
cessors^  and  although  in  antient  times  the  crown  had  conveved  by  gcaot  to 
lay  impropriators,  tithe,  not  only  of  grain  and  ha^,  but  of  ncriMge*  Het- 
bige  not  ex  vi  termini^  and  necessarily  covering  tithe  of  agistment,  unleis 
perception  be  proved.    Byam  v.  Booth  and  others,  2  Price»  231* 

9.  Potatoes  and  turnips,  consumed  in  the  fiunily  of  the  gr«ver. 

Potatoes  and  turnips,  consumed  in  the  fiunily  of  the  gnmer,  ^uelidyleto 
tithe.    Williamson  v.  L6rd  Lonsdale,  1  Dan*  49. 

10.  Stubble  mowed,  and  used  as  fi)dder  or  manure. 

Stubble  mowed  and  used  as  fodder  or  manure,  is  noi  titheable.  Tenoant 
V.  Stubbing,  S  Anst.  640. 

11,  Wood. 

Question  as  to  tithes  of  lopping  of  antient  pollard  oaks,  and  of  beech  wood, 
as  well  the  bodies  as  lopping.    Walton  v.  Tiyon,  Dick.  S44. 

III.  £>f  toDat  tBinfflS  a  |ier0ottal  ti^  10  inir^ 

Account  of  tithes  decreed,  as  to  two  pair  of  new  stones  added  to  an 

ancient  mill. 

Account  of  tithes  decreed  as  to  two  pair  of  new  stones  added  to  an  anaeot 
ibilk    Manby  v  Taylor,  3  Ves.  &  Beam.  71  • 

IV.  Htt  ttlatiou  to  tit  ntHotometit  of  hUavagu, 

1.  A  specific  enumeration  will  not  preclude  a  right  to  other  tithes. 

A  particular  and  minute  enumeration  of  the  several  articles  of  endovaMot 
in  the  instrument,  does  not  preclude  the  vicar's  right  to  other  small  atbo 
not  mentioned  therein.    Manby  v.  Curtis  and  others,  2  Price,  284. 

2.  Usage  will  control  an  instrument  of  endowment. 

Endowment  produced,  shewing  the  vicarage  expressly  endowed  ef  havt 
not  siiScient  to  support  a  bill  for  that  tithe,  without  usage,  aMinst  evideoce 
of  a  money  payment  to  the  redor  in  lieu  of  com  and  hay,  Manby  v.  Ciuta 
and  others,  4  Price,  284v 

8.  Force  of  the  word  ^*  alieragiwn" 

'  The  words  gardens,  eurtilages^  and  average  in  an  endowment^  win  not  gne 
a  vicar  the  tithe  of  pataioes  and  tumipst  or  of  any  other  article  not  bwvn 
in  Enghmd  at  that  time.  But  where  there  appears  to  have  been  a  gesenl 
perception  of  all  small  tithes  by  the  vicar,  a  subsequent  endowment  wiH  be 
presumed  of  small  tithes  of  every  description  under  which  the  rector  w9I  be 
entiUed  to  tiiese  articles.    Williams' v.  Irice,  1  Dan.  1S«;  4  Price,  156. 

4.  Force,  of  the  word  **  curtilage*" 

The  word."  curtilage*'  in  an  ^ndow^ient,  will  not  per  se  aive  tfaewctr 
the  tithe  of  all  articles  originally  grown  in  curtilages.    Wilmuns  v.  Price, 

4  Price,  156.;  1 -Dan.  13. 

5.  Force 
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5.  Fbrce  of  the  word  **  gardens.^' 

The  word  "  gardens,"  in  an  endowment,  will  not  give  a  vicar  the  tithe 
of  articles  of  modem  introduction,  although  they  might  have  been  originally 
usually  grown  only  in' gardens.    Williams  v.  Price,  4  Price,  156.;  1  Dan.  13. 

6.  Evidence  —  usage  is  the  broad  ground  of  presumption  in  £tvour  of 

the  vicai^'s  endowment. 

.'Usage  is  the  broad  ground  of  presumption  in  favour  of  the  vicar*s  endow- 
ment, and  if  there  be  an  endowment  in  proof,  expressing  of  wliat  tithes  his 
vicarage  shall  be  endowed,  if  any  tithes  received  by  the  viair-  be  not  among 
themi  a  subsequent  endowment  will  be  presumed.  Williams  v.  jPrice, 
4  Price,  1^.  .      t    . 

7.  Evidence  —  presumption  of  endowment  from  perception.*      ' 

It  IS  not  sufficient  that  a  vic^r,  who  rests  his  case  on  presumption  of  an 
endowment  from  evidence  of  perception,  prove  that  he  has  received  the  tithes 
claimed  from  the  rest  of  the  parish  generally,  and  even  from  part  of  the 
district  in  which  the  defendant's  lands  are  situate,  unless  he  carrv  it  to  the 
parts  for  which  the  exemption  is  claimed  by  the  defence.  And  the  vicar 
not  doing  so,  proof  on  the  part  of  the  defendants,  that  no  tithe  has  ev^r 
been  paid  for  their  lands,  will  entitle  them  to  an  issue.  '  Armstcdn^  v. 
Hewitt,  4  Price,  216.  —  Nor  will  the  ecclesiastical  survey  (stating  the  vicar 
to  be  entitled  to  tithe  hay  in  the  parish  generally))  supply  the  absence  of 
proof  of  perception  from  the  fartundar  lands.    Ibid. 

8.  Evidence  —  payment  of  tithes  is  presumptive  proof  against  the 

payer. 

Payment  of  tithes  by  defendant,  a  parishioner,  is  primA  facie  evidence; 
against  him  of  the  rector's  title.    Chapman  v.  Beard,  3  Anst.  9Vi* 

9.  Evidence  —  perception  by  means  of  a  compositioo. 
Perception  by  means  of  a  composition,  which  has  always  been  understood 
by  the  parties  to  have  been  paid  for  tithe  hay,  is  as  strong  evidence  as  if  it 
had  been  paid  in  kind.    Parsons  v.  Bellamy,  4  Price,  190. 

10.  Evidence  —  perception  of  modus,  bad  in  law. 
A  modus  bad  in  law,  received  by  the  vicar,  is  proof  of  endowment  of  the 
tkhe  for  which  the  modus  was  paid.    Travis  v.  Oxton»  1  Anst.  309*  n. 

11.  Evideqce  —  presumptions  on  a  claim  of  small  tithes  against  a 

general  endowment. 

Rector  claiming  small  tithes  a^nst  a  vicar  endowed  generally,  has  no 
common  law  richt  to  presumption  in  his  favour,  and  thereiore  held  to  ftrict 
proof  of  hia  U&e.    Dorman  v.  Carry,  4  Price,  109. 

12.  Evidence  -—  perception  is  evidence  of  a  subsequent  endowment 

I.  Perception  of  tithe  of  hay  is  sufficient  ewdence  (although  not  received 
in  kind,  but  by  composition),  of  a  right  to  that  tithe  by  force  of  presumption 
of  a  subsequent  endowment  in  the  vicar,  claiming  it  from  the  rector's  Jessees, 
who  plead  title  under  the  rector  by  permissive  retainer,  the  rector  relying 
upon  an  express  exception  of  that  tithe  by  name  in  the  vicar's  existing 
endowment,  but  giving  himself  no  evidence  of  perception  on  his  part  or  that 
of  his  predecessors.  Parsons  v.  Bellamy,  4  Price,  190. 
.  2.  A  vicar  claiming  tithe  of  hay,  may  establish  his  right  by  sufficient  proof 
of  perception  during  living  memory,  where  none  can  be  shown  to  have  oeen 
enjoyed  by  the  rector,  alUiough  his  endowment  actuaUjf  negatioe  his  tight  tp 
that  tithe  emressfyy  and  state  it  to  belong  to  the  rector,  uuon  tl\e  presump- 
tion of  a  subsequent  endowment,  which  the  court  is  bound  to  adopt.    Ibid. 

3.  Perception  of  tithes  by  a  vicar  for  any  considerable  number  of  yesirs, 

3  p  3  where 
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where  its  inception  cannot  be  shown,  if  it  is  not  met  by  proof  of  perceptiai 
by  the  rector  or  any  other  person,  is  a  sufficient  proof  of  usage  to  gnwnd  t 
presumption  of  perception  long  anterior,  and  of  its  having  been  founded  on 
an  endowment.  Nor  will  the  court  grant  the  rector  an  issue  in  sudi  a  cue. 
Parsons  v.  Bellamy,  4  Price,  190. 

IS.  Evidence— grant  from  the  crown,  subsequent  to  endowment 

Grant  from  the  crown  (subsequent  to  endowment)  of  lands,  indudin^  b 
the  general  words  all  the  tithes,  &c.,  is  not  sufficient  to  overtam  the  vicar » 
right  without  proof  of  perception. '  Manby  v.  Curtis  and  otfaen,  2  Price, 

14.  Evidence  —  force  of  vicar's  non^perception,  shown  to  have  origin- 
ated in  mistake. 

1.  Where  there  e&ists  any  reason  which  may  have  led  successive  vican 
into  a  mistaken  notion  that  they  had  no  rieht  to  tithes,  or  that  their  right 
was  committed  (as,  where  vicars  were  capable  of  binding  their  successors^ 
the  argument  founded  on  the  vicar's  non-perception,  fails.  Leathes  v.  Kevht, 
4  Price,  S55. 

2.  Non-perception  of  tithes  is  not  an  available  defence  as  against  a  vicar, 
where  it  may  be  attributable  to  a  mistake  of  the  law,  as  to  whether  the 
tithe  in  dispute  was  a  rectorial  or  vicarial  tithe,  so  as  to  destroy  the  vicar's 
right.  Leathes  v.  Newitt,  4  Price,  366. ;  vide  etiam  Dorman  v.  Currr, 
Id.  109. 

15.  Evidence  —  force  of  non-perception  of  specific  articles. 

Non-perception  of  vicarial  tithes  by  either  vicar  or  rector  (the  latter 
admitting  the  vicar's  right,  except  as  to  certain  tithdable  articies,  there  beinf; 
no  third  claimant),  in  certain  parts  of  the  parish  throughout  which  the  ricv 
receives  some  small  tithes,  is  negative  evidence  in  favour  of  the  vicar's  right 
to  all  other  than  the  excepted  articles.    Leathes  v.  Newitt^  4  Price,  S74. 

16.  Evidence  —  custody  of  instrument^. 

An  instrument  purporting  to  be  an  endowment,  without  a  seal  remaining, 
and  another  purporting  to  be  an  inspeximus  of  the  former  under  the  sol 
of  tlie  ordinary,  were  rejected  as  coming  out  of  private  hands,  unconnected 
with  the  matter  in  dispute.    Potts  v.  Durante  S.Anst.  789* 

17.  Evidence  —  terrier  found  in  the  archdeacon's  registry. 
A  terrier  found  in  the  archdeacon's  registry,  is  admissible.  Potts  v.  Dorant, 
3  Anst.  795. 

1 8.  Evidence  —  ancient  book  of  endovrment  of  a  bishop. 

Book  of  endowment  of  Hugo  Wells,  bishop  of  Lincoln,  received  as  eri* 
dence.    Leonard  v.  Franklyn,  1  Dan.  34. 

19.  Evidence  —  ecclesiastical  surveys. 

1.  The  ecclesiastical  surveys  are  admissible  to  prove  an  ancient  endowment, 
and  aided  by  perception  of  small  tithes,  (though  not  of  aU^)  will  give  a  Ticar 
a  right'  to  tithes  of  articles  of  modern  introduction  against  the  lessee  of  the 
rector.     Cahliffe  and  another  v.  Taylor  and  others,  2  Price,  329. 

2.  Ecclesiastical  survey,  not  to  be  relied  upon.    I  Dan.  112. 

^20.  Evidence -— terrier. 

1.  A  terrier,  although  not  signed  by  the  impropriate  rector,  nor  bysr 
person  for  him,  is  evidence  against  him  as  to  his  right  to  tithes  in  the  [Mffih. 
Potts  V.  Durant,  3  Anst.  796. 

2.  Old  terriers,  recording  that  tithe  of  hay  is  payable  in  kind,  s^^  ^) 
the  rector,  chiu'cliwardens,  overseers,  and  some  of  the  resident  paridiionen. 
are  good  evidence  to  rebut  tlie  presumption  of  a  farm  modus  attempted  to 
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be  establish^  by  proof  of  a  money  payment  having  been  uniformly  rendered 
beyond  living  memory,  in  the  absence  of  any  evidence  even  of  reputation, 
that  the  tithe  had  ever  been  taken  in  kind  from  the  farm ;  and  that  although 
such  terriers  are  not  proved  to  have  been  signed  by  any  person  interested 
in  the  farm.  Nor  will  the  court  grant  an  issue  in  such  a  case.  Mylton  v. 
Harris,  3  Price,  19. 

3.  Parol  evidence  as  far  back  as  livine  memory  could  reach,  of  the  Uttin* 
terrupted  payment  of  a  sum  of  live  shillings  by  the  occupiers  of  land  in  a 

.certain  district,  in  lieu  of  the  tithe  of  hay  througliout  such  district,  rebutted 
by  terriers  stating  the  five  shillings  to  be  payable  in  lieu  of  hay  grown  in 
crofts  only.     Drake  v.  Smith,  1  Dan.  1(H. 

4.  Parol  evidence  of  uninterrupted  payment  as  far  back  as  living  memory 
could  reach,  of  a  modus  of  eightpence  per  acre  in  lieu  of  tithe  hay,  n^t  td- 
butted  by  terriers,  stating  the  vicar  to  be  entitled  to  tithe  hay,  or  a  modus  of 
eightpence  per  acre  in  lieu  thereof.    Drake  v.  Smith,  Ibid.  * 

21.  Evidence  —  agistment  tithe. 

In  a  bill  by  the  vicar  for  agistment  tithe,  which  had  never  been  receivecl 
at  all  in  the  parish,  the  court  decreed  for  the  vicar's  claim,  without  an  issue, 
on  the  evidence  of  terriers  and  other  old  documents,  which  described  him  as 
entitled  to  all  small  tithes,  except  wool  and  lamb.     Gamons  v.  Barnardi 

1  Anst.  296. 

22.  Evidence  —  in  favour  of  vicar's  right  to  agistment  tithe,  from  pay- 
ment of  a  composition  under  a  difierent  impression. 

Payment  of  a  composition  for  tithes  of  turnips,  where  puUed  or  eaten  off, 
where  neither  party  considered  it  as  an  agistment  tithe,  is  no  evidence  of 
perception  of  that  species  of  tithe.    Garnons  v.  Barnard,  1  Anst.  320. 

2S.  Evidence  —  in  fiivour  of  vicar's  right  to  agistment  tithe,  from  per- 
ception of  the  other  small  tithes. 
Vide  2  Price,  231. 

V.  £)f  tfir  molie  of  mti\\%  ^vit  titSejjf 

1.  The  setting  out  of  tithes  cannot  be  dispensed  with. 

Setting  out  of  tithes  cannot  be  dispensed  with,  even  where  the  uncer- 
tainty of  the  weather  prevents  the  corn  from  being  put  into  shocks  at  all. 
Franklyn  v.  Gooch,  3  Anst.  682. 

2.  By  portions  of  a  field  at  a  time. 

A  farmer  may  cut  down  a  field  in  any  portions  most  convenient,  provided 
he  sets  out  all)  then  cut  down,  before  any  is  carried  away ;  and  provided  it 
be  not  done  vexatiously.    Hall  v.  Machett,  3  Anst.  915. 

3.  An  hour's  notice  of  tithing,  when  requisite,  is  not  sufficient. 

Where,  by  the  custom,  notice  of  tithing  is  to  be  given,  an  hour's  notice  ia 
not  sufficient.    Tennant  v.  Stubbing,  3  Anst.  640. 

4.  Invalid  custom  of  tithing  calves. 

A  custom  that  calves  in  kind  are  to  be  delivered  at  the  will  of  the 
owner,  after  they  be  three  weeks  old,  and  at  such  time  of  the  year  as  the 
owner  thinks  best  to  spare  tliem,  not  hindering  his  breed;  and  if  the  parson 
delay  fetching,  to  pay  for  the  keeping,  is  bad.  Jenkinson  v.  Royston,  1  Dan. 
128. 

5.  Clover  hay. 

1.  Where,  by  the  usual  mode  of  husbandry,  clover  hay  is  not  made  into 
cocks  at  all,  the  tithe  may  be  set  out  in  the  swathe.    Collycr  v.  Howes, 

2  Anst*  iSl. ;  Baker  v.  Athil,  Id.  491. 

3  P  4  2.  Clo- 
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2.  Clover  hay  i»titheahle  in  the  cock,  not  in  the  siratlie.  CofljerT.Uova, 
3  Anst.  954. 

6.  Invalid  custom  of  tithing  com. 

A  custom  of  tithing  by  throwing  aside  every  tenUi  dieaf  as  the  corn  is 
about  to  be  carried,  is  bad.  Tithes  roust  be  so  set  out,  that  the  reefior  bsj 
compare  them  with  the  nine  parts.    Tennant  v.  Stubbing,  3  Anst.  640. 

7.  Invalid  custom  of  tithing  geese. 

A  custom  that  geese  should  be  delivered  in  kiud  before  Midsmiimer,  sad 
that  if  any  person  have  seven,  he  should  pay  a  halfpenny  for  eacb,  aad  ih^ 
if  seven  and  under  ten,  he  should  be  allowed  for  them  that  want  «if  tea,  aoc 
halfpenny  each,  and  so  for  an  odd  number,  good.  Jenkinsoa  v.  RoystoCf 
1  Dan.  129. 

3.  Invalid  cuatom  of  tithing  lambs. 

A  costom  that  tithe  lambs  should  be  delivered  the  first  day  of  May,  arui 
that  if  any  person  have  under  seven  lambs,  he  is  to  pay  for  every  Iamb  s 
halfpenny ;  and  if  seven  lambs  and  under  ten,  one  lamb,  and  to  be  allowed 
for  every  lamb  short  of  ten,  a  halfpenny,  and  so  likewise  for  any  odd  nun)- 
ber ;  and  that  lambs  falling  after  first  of  May,  are  to  be  kept  untO  a  mooth 
old,  and  if  longer,  the  keeping  to  be  paid  for,  bad  for  uncertainty.  Jenkin- 
son  V.  Royston,  1  Dan.  128. 

9.  MUls. 

A  water-mill  is  tithable  as  a  prfledial  and  local  tithe  in  respect  of  die  per- 
son to  whom  it  is  payable,  but  as  a  personal  tithe  in  the  mode  of  accounting. 
Hall  V.  Machett,  3  Anst.  915. 

10.  In  the  case  of  modem  articles. 

Where  a  titheable  matter  has  been  introduced  into  a  parish  within  time  of 
memory,  but  the  mode  of  letting  it  has  always  been  uniform,  the  court  wiH 
support  the  practice  by  analogy  to  customary  modes  of  tithing,  comwie  jcm- 
6le.     Baker  v.  Athill,  2  Anst.  492. 

11.  Invalid  custom  of  tithing  pigs. 

A  custom  that  pigs  should  be  delivered  at  the  will  of  the  owner,  after 
they  be  nine  days  old,  and  that  if  the  parson  delay  the  fetching,  therefore,  he 
shouM  pay  for  the  keeping,  is  bad.    Jenkinson  v.  Royston,  1  Dan.  129. 

12.  Invalid  custom  of  tithing  rapeseed. 

A  custom,  that  of  rapeseed  the  tenth  bushel  should  be  rendered  ready 
dressed,  the  parson  allowmg  fof  the  dressing  one  peony  per  bushel ;  bad  for 
uncertainty,  it  not  being  stated,  what  was  to  be  rendered  for  a  less  quantity 
than  a  bushel.    Jenkinson  v.  Royston,  1  Dan.  ISO. 

13.  What  is  a  raider  in  kind  for  wood. 

Qii^FTf,  whether  a  custom  to  render  the  tenth  tree  is  a  payment  in  kind  for 
wood.    Jenkinson  v.  Royston,  1  Dan.  130. 

14.  Valid  custom  of  tithing  wool. 

A  custom  with  respect  to  wool,  that  the  parson  should  have  the  tenth  stone 
or  IKRmd,  presently  after  clipping,  and  that  any  person  selling  riiecp  out  of  die 
parishr  after  Candlemas  day,  and  before  clipping,  should  nevertheless  pay  one 
penny  for  the  wool,  is  good.    Jenkinson  v.  Royston,  1  Dan.  130. 

VI.  £>t  tift  rule,  eccrc0ia,  tttlt9it  httimaft  nolfftn  noit  btbn* 

It  applies  only  to  the  clergy  of  the  same  church. 

Ecchsia  ccclesue  dccimas  soivire  non  debct^  applies  only  to  the  clergy  of 
the  same  church.     Warden,  &c.  of  St.  Paulb  v.  the  Dean,  4  Price,  65. 

vn. « 
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VII.  a  yrmtipttan  to  nott  liecttHanM^ 

1.  It  can  only  beset  up  for  a  large  tract  of  country,  well  known  as  ^  se- 

parate district 

A  prescription  in  wm  deeimando  can  only  be  set  up  for  a  large  tract  ^ 
country,  well  known  as  a  separate  district.    Nagle  v.  Edwards,  3  Anst*  702. 

2.  Whether  it  can  be  set  up  against,  payment  of  tithes  due  of  common 

right. 

Whether  a  prescription  in  non  deeimando  can  be  set  up  against  payment  of 
tiUies  due  of  common  riglitf  qKntre.    Nagle  v.  Edwards,  5  Anst.  70§. 

3.  Proof  of  the  deed  of  severance  having  existed,  is  sufficient. 

There  cannot  be  prescription  in  non  deeimando  against  a  lay  impropriator ; 
but  it  is  not  necessary  to  produce  the  deed  of  severance ;  it  ss  sufiicienl  to 
show  that  it  existed.   Fanshaw  v.  Rotheram,  I  Eden,  276. ;  3  G willing,  1177* 

4»  Constant  nonpayment  or  retainer  of  tithes,  is  not  a  sufficient 'dis* 

charge. 

'  To  a  bill  for  tithes,  even  by  a  lay  impropriator,  prescription  in  non  deci- 
mandOf  or  presumption  from  mere  retainer,  without  colour  of  title,  is  no  de- 
fence ;  and  will  not  be  sent  to  law.     Bemey  v.  Harvey,  17  Ves.  jun.  11^. 

5.  It  cannot  be  set  up  against  a  lay  impropriator. 

Mere  nonpavment  of  a  particular  species  of  tithe,  is  no  evidence  against 
a  lay  rector  of  a  conveyance  of  that  tithe.  Nagle  v.  Edwards,^  Anst  7021 
XfOrd  Petre  v.  Blencoe,  Id.  945. 

VIII.  £)f  rcfll  iompo0itiDti8f^ 

1.  Evidence  of  immemorial  payment  wOl  not  support  a  defence  of  a 

real  composition. 

1.  A  composition  real  insisted  on  as  a  defence,  is  not  sil^ported  by  evidence 
of  immemorial  payment.     Robertson  v.  Appleton,  2  Anst.  375. 

2.  To  make  out  a  defence  to  a  bill  for  tithes,  of  a  composition  real,  it  is  not 
enough  to  show  that  the  same  money  payment  has  been  constantly  received 
in  satisfaction  of  the  tithes,  for  a  considerable  period  before  the  13  Elhs. ; 
but  evidence  must  be  given  of  the  existence  of  an  agreement  in  writing,  and 
that  it  was  made  between  all  the  proper  parties  interested.  Bennett  v. 
Skeffington,  4  Price,  143. 

2.  The  objection  to  a  composition  real  being  presumed  from  usage,  is,, 

founded  upon  the  maxim  of  nuUum  tempos. 

The  objection  to  a  composition  real  being  presumed  from  usage,  is  founded 
on  the  maxim  nullum  tempus  occurrit  eccksia^  Ward  v.  Shepherd,  3  Price, 

607.  , : 

3.  To  establish  the  composition,  the  evidence  must  clearly  distinguish 

it  from  a  prescriptive  payment. 

In  order  to  establish  a  real  composition  for  tithes,  the  evidence  must  be 
such  as  to  distinguish  it  clearly  from  a  prescriptive  payment.  Hawes  v< 
Swaine,  2  Cox,  179. 

IX.  £)f  real  cotnpo^trton. 

1.  The  existence  of  the  deed  creating  the  composition,  must  be  shown 

or  presumed  to  establish  the  exemption. 

1.  Composition  real  cannot  be  established  without  showing  the  deed  create 
ing  it,  or  proving  the  existence  of  such  deed.  Heathcote  v.  Mainwaring, 
3  B.  C.  C.  217. 

2.  Com- 
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3.  Coroposkion  real  by  ip'ant  of  land  19  lieu  of  tithe,  not  proved  bj  reputa- 
tion of  the  fact  of  such  an  agreement  having  existed,  and  being  the  orign  of 
the  exemption  claimed,  althougli  corroborated  by  evidence  of  nonpsymest 
of  tiUie  for  the  district,  Claiming  the  exemption,  unless  a  deed,  or  evidence 
of  one  having  once  existed,  be  put  in  proof.    Chatfield  v.  Fryer,  1  Price  25S. 

3.  The  mere  fact  of  payment  from  a  period  anterior  to  the  13lh  Eliz. 
will  not  be  sufficient  to  establish  a  composition  real.  The  deed  or  iostm- 
mcnt  by  which  it  was  ,made,  must  be  produced,  or  some  evidence  given,  to 
show  that  it  has  existed.    Bennett  v.  Sxeffington,  1  Dan.  10. 

2.  The  consent  of  the  ordinary  may  be  preaomed. 

The  consent  orthe  ordinary  to  a  composition  real,  may  be  presumed  from 
length  of  time.    Sawbridge  v.  Benton,  2  Anst.  S72. 

3.  Presumption  of  king  £dw.  III.  having  taking  upon  himsdf  to  act 

as  supreme  ordinary. 

Where  king  Edward  III.  entered  into  a  composition  real,  as  owner  of  the 
land  and  patron  of  the  church,  he  may  also  be  presumed  to  have  taken  opoo 
himself  to  act  as  supreme  ordinary,  comme  sevMe.  Sawbridge  v.  Benton, 
2  Anst.  379. 

4.  A  composition  df  205.  yearly  out  of  the  profits  of  T.  manor,  in  lieu 

of  the  tithes  of  T.  park,  is  good. 

A  composition  of  20<.  yearly  out  of  the  profits  of  T.  manor,  in  lieu  of  the 
tithes  of  T.  park,  Is  good.    Sawbridge  v.  Benton,  2  Anst.  372. 

X.  £)f  a  motiu0  Urcimaitdt. 

1.  General  observations  —  it  is  no  objection  to  a  modus,  that  it  fidJs 

unequally  on  the  parishioners. 

It  is  no  objection  to  a  modus,  that  it  falls  unequally  on  the  parishioners, 
by  being  as  heavy  on  the  occupiers  of  small,  as  of  large  tenements  and  fiums. 
Bennett  v.  Read,  1  Anst.  328. 

2.  General  observations  —  force  of  the  circumstance  to  destroy  the  cha- 
racter of  the  payment,  that  they  were  apportioned  by  reference  to 
the  poor's  rates. 

Money  payments  in  lieu  of  tithes,  though  made  as  far  back  as  living  me- 
mory can  reach,  held  not  to  be  moduses,  where  many  of  the  witnesaes  state 
that  such  payments  were  apportioned  by  reference  to  the  poo^c's  rates.  Nor 
will  an  issue  be  granted  to  try  the  character  of  such  payments,  so  described 
by  the  witnesses  depositions.    Walter  v.  Holman,  4  Price,  171. 

3.  General  observations  —  a  modus  applicable  to  the  inhabitants  of  a 

village,  is  valid. 

A  modus  applicable  to  the  inhabitants  of  a  village,  has  sufficient  perpetuity 
in  contemplation  of  law.    Bennet  v.  Read,  1  Anst.  328. 

4.  General  observations  —  a  modus  payable  by  the  owners  of  the  lands, 

is  good. 

A  modus  payable  by  the  orvners  of  lands  covered  by  it,  is  good.  Ord  v. 
Clarke,  3  AnsU  638. ;  Scan-  v.  Trinity  college.  Id.  765,  766. 

5.  General  observations  —  rankness  of  a  modus ;  a  question  of  fact 

1.  Rankness  of  a  modus  is  only  evidence;  not  an  objection  in  point  of  taw. 
6  Ves.  672. 

2.  Rankness  of  a  modus,  a  question  of  fact.    8  Ves.  536. 

6.  General 
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6.  General  obseihrations  ^^  distinction  as  to  rankness  between  a  modus 

for  tithe  of  particular  things,  and  a  fiirm  modus.    . 

Distinction  as  to  rankness  between  a  modus  for  tithe  of  particular  things, 
and  a  farm  modus.    6  Ves.  672. 

7.  General  obsenrations  —  upon  the  rankness  of  a  modus,  the  quantum 

of  the  payment  is  not  decisive,  if  immemorially  paid. 

Upon  the  rankness  of  a  modus,  the  quantum  of  the  payment  is  not  deci- 
sive, if  immemorially  paid.    8  Ves.  539. 

8.  General  observations  -*-  a  customary  payment  antecedejit  to  the  tithe 

being  due^  may  be  good. 

1*  A  customary  mode  of  tithing  sheep,  paying  one  penny  per  head  for 
sheep  brought  into  the  parish  after  Candlemas,  and  dipt  in  the  parish  in  lieu 
of  tithe  of  wool ;  threepence  per  head  for  sheep  in. the  parish  before  Candle- 
mas, and  carried  out  before  shearing  time,  as  an  average  payment  for  the 
wool  carried  out,  is  good.  The  latter  may  be  a  wool  modus,  though  the  tithe 
of  wool  is  not  then  due.    Ellis  v.  Saul,  1  Anst.  S41. 

2.  By  such  a  customary  mode  of  tithing  sheep,  though  the  payments  are 
made  to  the  rector ;  and  the  endowment  of  the  vicar  comprehends  all  the 
small  tithes,  yet  the  agistment  tithe  of  sheep  is  covered.  Ellis  v.  Saul, 
1  Anst.  342. 

9.  A  modus  must  have  been  immemorial  —  modem  articles. 

A  modus  for  tithes  of  articles  of  modem  introduction  cannot  be  sup[ft>rted, 
because  of  the  anachronism.    Layng  v.  Yarborough,  4  FVice,  383. 

10.  Where  the  vicarage  has  been  established  within  legal  memory. 

Account  of  vicarial  tithes  decreed  against  a  modus  of  one  shilling  per  acre 
for  each  acre  of  marsh  land  for  tithe  of  hay  and  all  other  vicarial  and  small 
tithes :  the  vicarage  appearing  to  have  been  established  by  endowment  in  1367, 
within  legal  memory.    Scott  v.  Smith,  1  Ves.  &  Beam.  142. 

11.  Turnips  cannot  be  the  subject  of  a  modus,  being  of  recent  intro- 

duction. 

Modus  for  turnips,  bad ;  being  of  too  recent  introduction  into  this  coun- 
try to  be  the  subject  of  immemorial  usage.  Leyson  v.  Parsons,  18  Yes. 
jun.  173. 

12.  It  may  exbt  for  artificial  grasses,  used  in  the  improvement  of  hay. 

A  modus  may  exist  for  artificial  grasses,  used  in  the  improvement  of  hay. 
Bertie  v.  Beaumont,  2  Price,  303. 

13.  A  modus  must  have  been  immemorial  —  agistment 

Although  the  tithe  of  agistment  is  of  recent  introduction,  especially  in  the 
north  of  England,  a  modus  of  a  certain  sum  of  money,  in  lieu  of  tithe  of 
grass,  whether  mown  or  made  into  hay,  or  eaten  by  barren  and  unprofit- 
able cattle,  will  cover  the  tithe  of  agistment.  Williamson  v.  Lord  L«ons- 
dale,  1  Dan.  49. 

14.  What  recompence  is  as  durable  as  the  tithe  discharged  by  it. 

^  A  modus  of  twopence,  payable  by  every  householder  or  inhabitant  in  the 
parish,  for  all  tithe  of  fuel,  of  fruits,  of  agistment,  and  of  wood,  is  good. 
Bennet  v.  Read,  1  Anst.  322.  n. 

15.  What  modus  shall  be  too  large— fleece. 

One  shilling  for  every  tenth  fieece,  in  lieu  of  the  tithe  of  the  ten  fleeces, 
rank.    Layng  v.  Yarborough,  4  Price,  383. 

16.  What 
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16.  What  modus  shall  be  too  hrge-^  hay. 

Moduses  of  eighteen  peace  and  two  shillingB  per  acre  fbr  tithe  hi^,  held  to 
be  rank.  .  Heaton  and  oUiere  v.  Cooke  and  others,  Wightw.  281. 

1 7.  What  modus  shall  be  too  large — lamb. 

A  modus  o£  three  shillings  for  a  lamb,  is  so  rank  that  the  court  will  oflt 
send  it  to  an  issue.    Bishop  v.  Chiehester,  2  B.  C.C.  161. 

18.  What  modus  shall  be  too  large —  pigs. 

1 .  Modus  of  one  shilling  for  every  seventh  pig  on  the  ninth  day,  was  held 
good  after  some  doubt.    Bertie  v.  Beaumont,  2  rrice,  SOS. 

2.  One  shilling  for  every  tenth  pig,  in  lieu  of  the  tithe  of  such  ten  pigs,  r^ok, 
and  not  sufficiently  particular  as  to  intermediate  numbers,  and  therefore  bad. 
Layng  v.  Yarbor ough,  4  Price,  383. 

lO.-What  modus  shall  be  too  laige.  —  Vide  mpra  **  General  obsenra- 

ticms.'' 

20.  What  modus  shall  not  be  too  large  —  calf. 

A  modus  of  threepence  a  year  for  every  cow,  and  sixpence  for  every  calf* 
in  lieu  of  the  tithes  of  cows,  calves,  and  milk,  is  good.  IVevost  v.  Benett  and 
others,  2  Price,  271* 

21.  What  modus  shall  not  be  too  large  —  foal.  . 

1.  Fourpence  for  every  foal,  a  good  modus.     I^ng  v.  Yaifooroogfa, 
4  Price,  383. 
2.  Modus  of  a  penny  for  every  foal,  good.    Jenkinson  v.  Royaton,  1  Dan. 

22.  What  modus  shall  not  be  too  large  —  hay. 

An  issue  directed  to  try  a  modus  of  twelve  pence  an  acre  in  lieu  of  (itbe 
hay.     Heaton  and  others  v.  Cooke  and  others,  Wightw.  281. 

23.  What  modus  shall  not  be  too  large  —  lamb. 
Vide.2  Price,  303.  314. ;  4  Price,  383. ;  1  Dan.  1 15. 

24.  What  modus  shall  not  be  too  large  —  milk. 

1.  Vide  2  Price,  272. 

2.  jyiodus  of  one  shilling  for  a  milch  cow,  in  lieu  of  the  tithe  of  nilk  of 
such  cow,  sent  to  an  issue.    Leathes  v.  Newitt,  4  Price,  355. 

3.  Modus  of  twopence  for  each  milch  cow,  good.  Jenkinson  t,  Roytton, 
1  Dan.  127. 

25.  What  modus  shall  not  be  too  large  —  reed  ground. 

Modus  of  one  penny  at  Easter,  for  every  a<;re  of  reed  ground,  good.  Jen- 
kinson V.  Royston,  1  Dan.  IdO. 

26.  What  modus  shall  not  be  too  large.  —  Vide  supra  **  Genetal  ob- 

servBtions.'^ 
M.'i    n  f^T't .  Wb^t  mqdus  shall  be  certain  -^  ancient  orchards. 
;;^4aQdu»fiK  every  ancieDtordiard,  isgood.    8cott v.  AUgood,  1  Anst  l(r. 

'*  ' 28.  "What  modus  shall  be  certain  —  cheese. 

>.  A  mpdus of  every  tenth  day's  cheese,  during  twea^  wedu,  from  IMyrood- 
dayt  ^^  l^u  of  tithe  of  milk,  is  good,  comme  aemUe.  Wake  v«  ftoss,  1  Aait 
295. 

29.  What  modus  shall  be  certain  —  g^rth. 

Twopence  for  every  cottage  and  garth,  a  good  modus.    Layng  v.  Tsrbo- 
rough,  4  Price,  383. 

'   ''       '  30.  ^1»t 


■ 
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Sa  What  modus  shall  be  certain -i-^  hay. 

1.  As  to  a  modus  of  one  penny  for  tithe  of  all  hay,  qutere.    Blackburn  v. 
Jepson,  17  Ves.  jun.  473. 

2.  Annual  payment  of  one  penny  by  each  occupier,  for  tithe  of  hay ;  a 
good  modus.    Leyson  v.  Parsons*  18  Ves.  jun.  17S. 

31.  What  modus  shall  be  certain— milk. 

1.  One  penny  for  every  strip  cow,  a  good  modus.  Layng  t.  Yarbo-. 
rough,  4Pnce,  383. 

2.  Modus  of  one  penny  for  every  heifer  that  hath  but  one  calf,  in  lieu  of 
milk,  and  all  profits  arising  by  such  cow  and  heifer,  except  the  calf^i  good. 
JenkinsonV.  Royston,  1  Dan.  127* 


32.  What  modus  shall  be  certain  —  reed  ground.      * 

A  cuitom  to  pay  two  egss  for  every  hen  or  duck,  and  for  every  oobk  or 
drake,  three  eggs,  in  lieu  of  the  tithe  of  eggs,  is  bad.  Jenkinson  v.  Royston, 
1  Dan.  130. 

33.  What  modus  shall  be  uncertmn  —  a^^tment 
Vide  3  Price,  19. 

34.  What  modus  shall  be  uncertain  —  fowls. 
Vide  1  Dan.  130. 

35.  What  modus  shall  be  uncertain  —  hay. 

1.  Vide  17  Ves.  473. 

2.  A  modus  of  a  penny  in  lieu  of  tithe  of  hay  of  the  lands  occupied  with 
each  house  in  the  parish,  is  bad.    Travis  v.  Oxton,  1  Anst.  309.  n. 

36.  Wliat  modus  shall  be  uncertain  —  milk. 

1.  A  moduB  of  five  shillings  for  every  ten  calves,  where  there  hamensto 
be  ten,  in  lieu  of  the  tithe  of  such  calves,  and  also  of  the  tithe  milk  of  the 
cow  belonffing  to  such  calves,  called  renew  cows,  or  cows  having  had  each 
a  calf  within  the  year,  preceded  by  a  modus  of  three  halfpence  for  every 
cow  called  a  renew  cow,  or  a  cow  that  has  had  a  calf  within  the  year,  and 
is  full  of  milk ;  in  lieu  of  the  tithe  of  the  milk  of  such  cow,  cannot  be  sup- 
ported, on  the  ground  of  inconsistency.  Layng  v.  Yarboroogh,  4  Price,  383. 
The  latter  standing  alone,  would  also  be  objectionable,  because  it  is  not 
stated  what  is  to  be  paid  for  the  number  of  calves  under  five,  or  between  ten 
and  five.    Ibid. 

2.  Modus  of  a  penny  a  cow  for  milch  cows,  summered  upon  lands  witUn 
a  parish,  disallowed,  because  of  the  uncertainty  of  the  word  summered. 
Rumney  v.  Beale,  1  Dan.  35. 

37.  What  modus  shall  be  uncertun  — pigs. 
Vide  4  Price,  383. 

38.  What  modus  shall  be  uncertain  — -  in  lieu  of  praedial  tithes. 

1.  Modus  of  fourpence  by  each  occupier  having  lands,  euTdvated  by  the 
ploush,  by  three  or  more  horses,  usually  called  a  mough,  in  lies  of  all  small 
preedial  tithes  of  all  such  lands  so  cultivated;  bad,  for  uncertainty  as  to  the 
quantity  of  land.    Blackbilm  v.  Jepsoh,  17  Ves.  jun.  473. 

2.  A  modus  of  one  penny  for  every  occupier  of  land  in  tSlage,  in  Ifeu  of 
all  praedial  tithes  grown  upon  such  lands,  is  bad.  Williamson  y.  Lord  Lons- 
dale,  1  Dan.  49. 

39.  What  modus  shall  be  uncertain  -*-  rapeseied. 

Eighteen  pence  in  lieu  of  tithe  of  rapeseed,  when  sold  in  the  seedj'is  bad 
for  unicertaiotyy  and  being  capable  of  fraud.  Layng  v.  Yarborough,  4  Price, 
383. 

40.  What 
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40.  What  moduses  shdl  be  inooimstent-— calf  and  milk. 
Vide  4  Price,  38S. 

41.  In  relation  to  moduses  coTering  a  parish,  or  part  tbereoC 

1.  A  modus  covering  a  parish  is  rather  a  custom  than  a  prescrqitioDt  and 
may  be  good  where  a  prescriptive  modus,  covering  particular  lands,  would 
be  bad.    Bennet  v.  R«ul,  1  Anst.  329. 

2.  A  modus  pleaded  of  a  sum  of  money  anciently  and  uniformly  paid  for 
tithes  within  a  certain  part  of  a  parish,  held  good,  although  it  far  exceed 
the  sum  which  such  part  should  have  paid,  if  it  had  contributed  its  due  pro- 
portion with  reference  to  the  rest  of  tne  parish,  measuring  the  share  of  sach 
part  according  to  its  extent  with  respect  to  the  whole  pi^ish,  and  although 
some  witnesses  show  it  to  have  been  i>roken  in  upon;  and  one,  that  he 
remembered  (as  upptared  from  deposttions  in  an  old  cause),  the  origin  of 
the  payment.     Byam  v.  Booth  and  others,  2  Price,  231. 

42.  What  customary  mode  of  tithing  sheep  shall  cover  the  agistment 

tithe  of  sheep. 
Vide  1  Anst.  841. 

43.  What  modus  is  a  wool,  and  not  an  agistment,  modus. 

A  modus  of  one  penny  for  every  sheep,  and  a  halfpenny  for  every  lamb, 
brought  into  the  parish  after  Candlemas,  and  sold  out  before  shearing  time, 
is  a  wool  modus,  not  an  agistment  modus.    Gannons  v.  Barnard,  1  Anst.  3SKX 

44.   Evidence  —  to  prove  perception* 

Proof  of  delivery  of  a  cheese  (payable  as  a  modus),  at  the  house  of  the 
tithe  gatherer,  but  not  to  himself,  cannot  be  admitted  to  prove  perception 
of  the  modus.    Wake  v.  Russ,  1  Anst.  295. 

45.  Evidence  —  when  and  by  what  proofs  a  receipt  shall  be  evidence. 

1.  A  receipt  even  of  more  than  fifty  years  old  offered  to  be  put  in  to 
prove  a  money  payment,  purported  by  it  to  have  been  received  in  lieu  of 
tithes,  is  not  admissible  evidence  of  the  fact  of  stich  customary  paynent 
having  been  acted  on,  so  as  to  establish  the  defence  of  a  modus ;  unless  it 
can  be  also  proved  who  the  parties  to  the  receipt  were,  and  in  what  diaracter 
they  stood,  and  unless  proof  be  ^iven  of  the  handwriting  or  death  of  the 
party  giving  it.    Wood  B.  dissentient.   Manby  v.  Curtis  ud  ethen,  1  Price, 

225. 

2.  An  old  receipt  of  a  former  rector,  in  the  hands  of  a  defendant  ibr  a 
money  payment  in  lieu  of  tithes,  where  there  was  a  probability  that  it  had 
come  to  him  from  an  ancestor  o£  the  same  name,  was  held  admiasible 
evidence  to  support  a  modus.    Bertie  v.  Beaumont,  2  Price»  SOS. 

46.  Evidence  —  admissibility  of  an  entry  in  a  parish  pegisto*  of  dif- 
ferent moduses,  the  sum  total  of  which  was  in  a  deceased  vicar's 
handwriting. 

An  entry  in  a  parish  register  of  different  moduses,  the  sum  total  of  which 
was  in  the  handwriting  of  a  deceased  vicar,  admitted  in  evidence-  Perigal 
V.  Nicholson  and  others,  Wiglitw.  63« 

-47.  Evidence  —  reputation  not  objeetionable  finim  the  deceased  persan's 

haviag  been  liable  to  tithes. 

It  is  no  objection  to  evidence  of  reputation  of  a  modus,  that  die 
deceased  person  from  whom  it  came  was  luible  to  pay  tithes.  .  Harwood  v. 
Sims  and  others,  Wightw.  112. 

48.  Evidetice  -. —  valuation  made  at  the  instance  of  plaintiff. 

A  valuation  of  tithes,  made  by  a  surveyor  at  the  instance  of  the  rector, 

witk 
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with  reference  to  certain  money  payments  reputed  to  have  been  always 
made  in  lieu  of  such  iithes,  was  held  not  to  be  evidence  to  fi^  the  rector 
with  an  acknowledgment  of  such  money  payments,  unless  it  be  distinctly 
proved  that  the  surveyor  was  expressly  required  by  the  rector  to  make  the 
valuation  with  reference  to  such  payments.  Bertie  v.  Beaumont,  2  Price, 
SOS. 

49.  Evidence  —  modus  supported  by  die  evidence  in  part,  not  as  to  the 

rest,  and  capable  of  distinction,  void  in  toto. 

Modus  supported  by  the  evidence  in  part,  not  as  to  the  rest,  and  capable 
of  distinction,  void  in  toto ;  viz.  so  much  for  every  calf,  up  to  seven,  proved ; 
and  different  sums  proved  from  those  laid  as  to  other  numbers.  17  Ves. 
jun.  478. 

50.  Evidence  —  whether  proof  of  a  modus  limiting  the  extait  of  the 

one  laid,  contradicts  it. 

Another  modus  of  threepence  for  all  sheep  carried  out  of  the  parish 
between  Candlemas  and  shearing  time,  covering  the  sam6  place  and  persons, 
does  not  contradict  the  former  modus  for  agistment,  but  is  only  to  be  con- 
sidered as  binding  it  in  the  extent  covered  by  the  latter.  Bennet  v.  Read, 
1  Anst.  S2S. 

51.  Evidence  —  disproving  a  calf  modus,  by  proving  a  higher  payment 

beyond  a  certain  number. 

Modus  disproved  by  the  evidence ;  for  every  cow  producing  a  calf,  three- 
halfpence  ;  or  if  no  calf,  one  penny  :  the  evidence  proving  a  higher  payment 
beyond  a  certain  number ;  account  of  tithes  decreed.  Blackburn  v.  Jepson, 
17  Ves.  jun.  473. 

52.  Evidence  — -*  what  description  in  the  terrier  shall  not  prove  a  hay 

moclus  to  be  modem. 

A  modus  claimed  for  hay  was  described  in  the  terriers  to  be  fov  all  grass, 
**  except  clover  and  the  like."  This  is  not  a  proof  of  the  modus  being 
modern.     Franklin  v.  Spilling,  S  Anst.  760. 

6S*  How  a  modus  shall  be  laid  —  garden. 

.  A  modus  of  one  penny  a  year  in  lieu  of  the  tithe  of  gardens,  is  good,  and  may 
be  so  pleaded,  without  stating  that  it  is  payable  for  ancient  gardens.  Aa  to 
tlie  fact  of  the  modus  being  payable  for  gardens  generally,  or  ancient 
gardens,  the  jury  will  be  directed  to  take  that  into  their  consideration,  and 
the  judge  to  indorse  the  postea  according  to  their  verdict.  Prevost  v.  Benett 
Had  otlibers,  2  Price,  272. 

54.  How  a  modus  shall  be  laid  —  milk. 

Vide  4  Price,  355. 

BS.  How  a  modus  shall  be  laid  —  in  respect  of  parcels  of  an  ancient 

estate. 

A  modus  claimed  in  respect  of  divers  pieces  of  land,  consisting  of  about 
sixty-one  acres,  parcel  of  a  certain  ancient  estate  called  R.,  consisting  of 
1500  acres,  was  held  good.     Ord  v.  Clarke,  S  Anst.  638. 

56.  Issue  —  notwithstanduig  the  apparent  rankness. 

Issue  directed  on  a  modus  for  certain  lands,  amounting  to  one  shilling  per 
acre  for  all  tithes ;  notwithstanding  the  apparent  rankness.  O'Connor  v. 
Cook,  6  Ves;  665. 

57.  Issue  —  notwithstanding  variations  in  the  payment;  being  irregu- 
larities only  in  the  collectipn.  * 

Issue  directed  to  try  moduses ;  alleged  variations  in  some  of  the  payments 

appearing 
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appearing  to  be  only  irregularities  in  the  collection.    Bladcbttm  ▼•  JepioB, 
17  Ve«.  jun*  4TS. 

58.  Issue  —  the  payments  must  be  shown  to  have  the  reqniates  of 

moduses  in  point  of  fiict. 

Other  money  payments  put  in  evidence  by  a  vicar  than  those  set  up  Inr  tfae 
occupier,  cannot  be  considered  moduses,  unless  he  also  show  by  the  enieuct 
that  such  parents  have  the  requisites  of  moduses  in  point  ot  fact,  as  thst 
they  are  of  immemorial  origin,  and  invariable  amount.  There  is  otherrae 
no  ground  for  saying  that  the  defendants  are  entitled  to  have  an  issue  to  try 
them.    Leathes  v.  Newitt,  4  Price,  S71. 

Xr.  £>f  a  pectmtavp  rompotftrton,  tottg  cottsiait  of  rgr  orMiun> 

In  a  miscellaneous  case. 

Where  an  agreement  having  been  made  between  the  rector  and  inhabitsiits 
of  a  parish,  allotting  lands  in  lieu  of  the  ancient  glebe,  with  some  ad^tios, 
in  consequence  of  the  rector's  losing  certain  rights  of  common  by  indosiire, 
and  also  providing  an  annual  pecuniary  compensation  in  lieu  of  tikhea»  which 
upon  the  successor's  declining  to  abide  by,  an  amicable  suit  waa  instituted 
in  the  court  of  chancery,  to  which  the  ordinary  (but  not  the  patron,  wbo 
was  the  king)  was  made  a  party,  and  the  parishioners  agreeing  to  increase 
the  stipend  a  decree  was  made  by  consent  to  ratify  Uie  articles.  Held, 
that  the  agreement,  though  acquiesced  under  for  eighty  vears  (forty  of  which, 
however,  the  rector  a^nst  whom  the  decree  was  made  had  remained  incum- 
bent), was  not  binding  as  to  the  pecuniary  compensation,  the  patron  doc 
having  been  a  party,  and  the  composition  having  been  made  only  with  regsrd 
to  the  past,  and  not  to  the  future  increasing  value  of  the  tithes.  Attor- 
ney-general V.  Cholmley,  2  Eden,  304. ;  Amb.  510. ;  Bum's  £ccl.  Lav, 
439. 

XXL  £)f  pre0ummg  a  grnm  from  a  lap  improprtaton 

1.  Greneral  nonpayment  affords  no  presumption. 

1.  Immemorial  nonpayment  of  any  tithes,  from  a  district,  cannot  raises 
presumption  of  an  exemption  by  grant  from  the  lay  rector ;  but  is  stroof 
evidence  to  explain  the  extent  of  the  grant  of  the  rectory^  if  at  all  doobtfuL 
Lord  Petre  v.  Blencoe,  S  Anst.  945. 

2.  A  grant  of  the  tithes  of  land  will  not  be  presumed  from  long  nonpsy* 
ment,  although  the  lands  be  shown  to  have  been  once  in  the  possession  of  t 
former  lay  impropriator,  unless  some  evidence  of  the  existence  of  a  grsnt 
be  offered^  or  enjoyment  of  the  tithes  be  shown  by  at  least  something  like 
actual  pernancy,  or  a  dealing  with  the  tithes,  as  owner.  Nor  will  evidence 
of  retainer  only  be  sufficiently  strengthened  to  support  such  a  presuraptiom 
by  its  being  showny  that  ^  former  impropriator  had  declared  the  lands  in  ques- 
tion to  be  exempt  from  the  payment  of  titlies,  or  by  instances  of  exception 
of  the  tithes  in  leasee  by  the  impropriate  rector.  Meade  and  others  v.  Nor- 
bury,  «Price,  S88. 

3.  A  church  beiiu?  void  and  dilapidated,  is  no  ground  of  discharge  from 
the  payment  of  smaD  tithes  to  the  impropriate  rector,  on  the  notion  of  an 
agreement  having  been  entered  into  between  the  rector  and  the  pariahiooers, 
by  which  the  ecclesiastical  duties  have  been  dispensed  vrith,  in  coossdeiatioi 
of  an  abandonment  of  the  small  tithes.  Meade  and  others  t.  NeiiMnyi 
S  Price,  338.  . 

2.  Mere  npiqpayment  of  a  particular  species  of  tithe^  afforda  fio  pre- 

^  sumption^  .  ,-!••  • . . ,   '»<iv^    • 

Vide  3  Anst.  702.  945.  .  •\i*4;V.  » 
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L  They  need  ppt  be  immemorial. 

1.  Customary  payment  la  lieu  of  tithes  need  not  be  immemorial.    Whether 
rbt  yean  sufficient,  or  what  other  period,  quare,    9  Yes.  165* 

2.  Decree  for  tithes  in  London  at  2f«  9if.  in  the  pound,  under  the  statute 
37  Hen.  8.  c.  12. ;  the  occupiers  not  proving  any  certain  customary  pay- 
ment in  lieu  of  tithes;  which  payment  will  exempt  an  individual.. house  if 
usually  ml^Ie  ^a  sufficient  time  to  acquire  the  character  pfcustomaiy ;  though 
within  time  of  memory,  and  not  general  through  the  place  or  pMish*  1^ 
Warden  and  Minor  Canons  of  St.  PauIVv.  Kettle,  2  Ves.  Sc  Beam.  1. 

'    ^9i  They  need  not  be  general  tbroughout  the  place  or  parish? 
Ibid. 

XIV.  fl>f  a  \twft  of  rttfiw. 

•       •  .  *        * 

^  i.  The  render  must  be  certain. 


^  .Aft  agfieement  to  accept  a  reasonable  composition  for  tithes,  not  exceed* ' 
>ilg  Sf«.6«^  per  acre,  ia  not  a  lease  of  the  tithes,  for  the  uncertainty  of-  the 
render.    Bcewer  ▼.  Hill,  ^2  Anst.  414. 

2.  A  lease  for  so  long  as  the  lessor  shall  continue  vicar  of  A.,  is  good, 

and  ponveys  a  freehold. 

A  lease  of  tithes,  or  other  matter  which  lies  in  grant,  for  so  long  time,  as 
the  lessor  shall  continue  vicar  o^  A.,  is  good,  and  conveys  a  fraehoM. 
Brewer  v.  Hill,  2  Anst.  414. 

3.  Construction  of. 

•  The  lessee  of  a  rector,  in  whose  lease  there  is  an  exception  of  various 
amall  tithes  nominaiimt  aftd  of  all  the  tithes  belonging  to  the  vicar,  is  not 
entitled  to  tithe  of  potatoes,  although  he  has  always  received  some  of  the 
small  tithes  in  kind,  not  mentioned  m  the  lease  tpeciatim^  either  as  demised 
or  excepted,  and  particularly  for  geese  and  pigs :  his  general  right  being  ge- 
nerally abridged  by  the  operation  of  the  particular  exceptions  in  the  lease, 
which  was  hdd  to  carry  the  tithes  of  articles  of  modem  introduction  to  the 
▼icar;;  for  that  it  was  not' to  be  inferred,-  from  the  lessee  of  the  rector  having 
received  certain  articles  of  small  tithes,  that  he  is  entitled  to  take  tithe  of 
potatoes,  although  the  vicar  was  not  entitled  to  aU  the  small  tithes,  nor 
had  enjoyed  the  tithe  in  dispute.  Cunliffe  and  another  v.  Taylor  and  others, 
^  Prioe^  829. 

4.  The  disclaimer  of  a  rector  binds  his  lessees. 
Disclaimer  of  a  rector  binds  his  lessees.    Loathes  v.  Newitt,  4  Price,  374. 

XV,  £Df  cdm(ia0ttion0  b|i  tdap  of  maitietrt 

I  •  Certainty,  an  essential  to  their  validity. 

An  agreement  to  accept  a  reasonable  composition,  not  exceeclifig  ^sJid;'  "^ 
per  acre,  is  bad  for  the  uncertainty. .  Brewer  v.  Hill,  2  Anst:  413. 

2.  An  agreement  with  the  landlord  is  not  available  fiar  the.tenaQ^  . 

An  affreement  with  a  landlord  to  accept  a  compositionfrom  his  teaan^^  is  /  i 
notbiniUBg*    Brewer  v.  Hill,  2  Anst.  413. 

3.  What  apportionment  each  incumbent  is  entitled  to; .  '  '  ' 

Composition  for  tithes  received  after  the  death  of  the  hicmnb^frt  b^  ine 
auccetsor,  apportioaed  with  reference  to  the  respective  periods  of  enjoyment. 
Ayoaley  V*  wordfworth,  8  Yes.  &  Beam.  331. 

Vn.  VI«.  S  Q  4.  The 
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4.  The  notice  to  determine  the  composition  must  be  the  same  at  h^ 

tween  landlord  and  tenant. 

Notice  to  determine  a  composition  for  tithes,  roust  be  the  same  as  between 
landlord  and  tenant.    Bishop  v.  Chichester,  2  B.  C.  C.  161. 

5*  Whether  notice  to  determine  the  coipposition  is  necessary  wfaeie  a 

modus  is  insisted  on. 

Whether  notice  is  necessary  to  determine  a  composition,  where  tt  modv 
is  insisted  on,  quote,     Atkyns  v.  Lord  Willoughby,  2  Anst.  S97« 

6.  Whether  avoided  by  the  incumbent's  non-residence. 

.  1.  A  rector  having  come  to  an  agreement  with  his  parishioners  for  tithes, 
toonnot  in  equity  set  up  his  own  non-residence  to  avoid  the  contract.  Atkin- 
son V.  Folkes,  1  Anst.  67* 

2.  duch  an  agreement  is  not  within  the  IS  or  14  EUs.    Ibid. 

7.  A  court  of  equity  will  not  assist  an  incumbent  in  getting  rid  of  a 

composition  on  the  ground  of  non-residence. 

Ibid. 

XVI.  jdDf  a  bill  in  rqtiitp  for  an  otcotittt  of  ri^^^ 

1.  The  account  is  consequential  upon  the  le^  right,  whidi^  therefore^ 

if  doubtful,  must  first  be  estabushea  at  law. 

1.  An  accpunt  of  tithes  is  consequential  upoa  the  le^  ri^ht ;  and  f^tx^ 
fore,  if  the  least  doubt  is  thrown  upon  it  by  primdjacu  evidence^  the  ac- 
count cannot  be  decreed,  till  the  right  is  establislied  at  law.  Poxcnrft  t. 
Parris,  5  Ves.  221. 

2.  Bill  for  tithes.  Answer  admitting  the  riffht  to  one-third,  and  aobmitting 
to  account,  and  claiminff  the  other  two-thtrcu  under  a  title  derived  fitm  a 
grant  by  queen  Elizabedi ;  su^imittinff  to  be  examined  upon  intem^atories, 
but  not  setting  forth  a  description  of  Uie  lands.  The  defendants  haivag  gone 
into  evidence  m  support  of  their  claim,  pressed  to  have  the  bill  dinmiMcd  ge* 
neraUy :  the  plaintiff  pressed  for  a  eeneral  account.  The  master  of  the  r^ 
decreed  an  account  as  to  one-third ;  and  as  to  two-thirds,  the  plaintiff  de- 
clining to  try  the  right  at  law,  dismissed  the  bill.  Fozcroft  v.  Fftrris,  5  VeSi 
Ibid. 

2.  Equity  will  not  interfere  after  long  possession. 

1.  Where  defendant,,  and  those  under  whom  he  claimed,  had  been  up- 
wards of  ISO  years  in  ihe  pernancy  of  the  tithes,  a  bill  by  a  lay  impropriator 
was  dismissed.    Franshaw  v.  Rotheram,  1  Eden,  276. 

2.  Where  a  layman  is  in  possession  of  a  portion  of  tithes,  under  atitk 
traced  back  for  IM  years,  a  court  of  equity  will  not  disturb  the  rnrsrianr ; 
but  leave  the  rector  to  establish  his  right  at  law.  Scott  v.  Aireyt  1  Aml 
311. 

3.  Where  there  has  been  an  actual  pernancy  of  tithes  by  lay  hands, 
under  conveyances  as  lay  property,  for  a  great  while,  the  plaintiff 
will  be  left  to  law. 

Bill  to  establish  the  rector's  right  to  tithes,  and  for  an  account :  the  defence^ 
though  informally  stated  as  a  prescription  de  non  dedmando  in  a  yue  estate^ 
was  as  two-thirds  possession  by  the  lord  of  the  manor  under  an  appaieot 
title  by  various  conveyances,  it.  stated  by  the  answer  "ftoin  97  H«B.8b  of 
the  lands  with  titaes  generally,  or  two-thirds  specifically,  with  evidence  d 
reputation  and  notice  to  the  plaintiff,  who  had  purchased  the  advowaon,  sod 
was  lessee  of  the  tithes :  but  th€  commencement  of  the  title  did  npt  appear : 
the  bill  was  dismissed  with  c^.    Strutt  v.  Baker,  2  Ves.  625. 
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4.  Bill  dismissed,  notwithstanding  an  inforniality  in  the  answer. 
Vide  2  Ves-  625. 

5.  Bill  dismissed}  notwithstanding  a  trivial  inaccuracy  ui  setting  out 

tithe,  and  other  circumstances. 

A  trivial  incorrectness  in  setting  out  the  tithe  of  wool,  for  which  amends 
had  been  tendered,  and  nonpayment  of  Easter  dues,  which  were  never 
demanded,  are  not  sufficient  to  save  a  bill  from  being  dismissed.  Baker  v. 
AthiU,  2  Anst.  493. 

6.  An  account  decreed  from  mispleading  a  modus ;  but  without  costs^ 

as  the  defendant  had  merits. 

An  account  of  tithes  decreed  upon  the  ground  of  mispleading  a  modus, 
where  there  was  such  evidence  of  the  payment  set  up;  as  to  shew  that  the 
defendant  had  merits,  with  costs;    Gillibrand  v.  Scotson,  4  Price,  267. 

7«  Whether  the  account  will  be  carried  back  beyond  six  years. 

Courts  of  equi^  are  not  bound  in  tithe  causes  to  any  limitation,  in  point 
of  the  time  for  which,  the  tithes  are  sought,  although  d  convenienti,  ithflui 
been  usual  to  confine  the  account  to  a  period  of  six  years,  where  die  court 
sees  no  reason  to  depart  from  such  usage.  Warden,  &c*  of  Sajnt  Paul's  v. 
The  Dean,  4  Price,  86. 

8.  Whether  an  account  will  be  decreed  as  to  matters  not  defended 
through  mistake,  induced  by  the  manner  of  lajdng  the  demand. 

The  bill  was  for  tithe  of  agistment  of  barren  and  unprofitable  cattle ;  the 
defendant,  supposing  it  not  to  relate  to  sheep,  made  no  defence  as  to  them ; 
the  court  refused  to  direct  an  account  as  to  the  sheep.  Turner  v.  Williams, 
3  Anst.  829. 

XVIL  £)f  a  bill  in  equitp  to  mMi»ft  a  motni0,  m  a  tug^ 

iomatp  papmmt. 

1.  It  will  not  lie  upon  a 'mere  demand  of  tithes,  without  suit    ' 

1.  A  bill  to  establish  a  customary  pajrment  in  lieu  of  tidies  does  not  lie 
upon  a  simple  demand  of  tithes,  without  suit.  Gordon  v.  Simpkinsbn,  11  Yes. 
509. 

2.  A  bill  to  establish  a  modus  will  not  lie,  where  there  has  been  no  suit 
for  tithes  in  kind.    Lord  Coventry  v.  Burslem,  2  Anst  567*  n. 

2.  It  will  not  lie  to  establbh  a  modus  as  payable  to  a  third  person  not 

disputing  it. 

The  rector  of  M.  claiming  tithes  in  kind,  the  occupier  and  landlord  filed 
a  cross  bill  to  establish  a  modus,  payable  to  the  rector  of  S.,  by  Uie  lord  of 
the  liberty  of  which  the  lands  were  parcel.  It  was  objected :  Ist,  That  the 
rector  of  S«  not  disputing  the  modus,  a  bill  would  not  lie  to  establish  it ; 
2dly,  That  the  other  owners  of  lands  in  the  liberty  should  have  been  parties. 
The  objections  were  allowed,  and  the  bill  dismissed.  %oolaston  v*  Wright, 
3  Anst  802.  / 

5.  An  action  by  lessee  of  tithes,  for  subtraction,  is  a  sufficient  ground 

for  the  bill. 

«If^fli  action  is  brought  by  the  lessee  of  tithes  for  subtraction,  it  is  a  suffi- 
cient ground  for  filing  a  bill  to  establish  a  modus.  Lord  Stawell  v*  Atkyn. , 
2  Anst  56^ 

4.  Of  the  necessary  parties  to  the  bill.  ' 

1.  Vide  S  Anst  802.  J' 

2.  Vide  in  tit.  Chancsry  Pleaping.  * 

3  Q  2  ivni.  £f 
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XVilL  ^(  A  btflto  Dufcofiec  tge  title  to  ti^tnu 

By  the  terre-tenant  against  the  rector. 

1.  The  terre-tenant  cannot  file  a  bill  to  discover  the  title  of  the  recUr  in. 
pomeflsion,  in  otder  to  avoid  paying  tithes,  where  the  title  is  not  otherviie 
in  issue.    Bowman  v.  Lygon,  1  Anst.  1. 

2.  But  if  the  title  is  m  issue  in  the  ori|^nal  suit  for  tithes,  he  may  haTe 
such  discoveiy  by  a  cross-biU,  without  setting  up  any  counter  title,    und. 

XIX.  jgDf  efndence  connrtttH  tottfi  tfie  ftubittt  of  ttti^,  trttft 

ttt  triotiott  to  tfttiotointttt* 

1.  Long  possession  is  evidence  of  induction,  and  so  forth. 

Fifteen  years  possession  of  a  benefice  is  prima  Jacie  evidence  of  a  regnlff 
induction,  and  of  teading  the  39  articles.    Chapman  v.  Beard,  3  Anst«  ^2. 

2.  Payment  of  tithes  is  presumptive  proof  against  the  payer. 

.    Ibid. 

3.  Admissibili^  ct  admissions  in  an  answer,  to  prove  oeciqpadQiL. 

The  reading  of  admissions  from  an  answer  in  a  tithe  cause  to  prove  oc- 
cupation, confined  to  that  part  which  related  to  lands  in  defendant's  oc- 
cupation  at  the  time  of  filine  the  bill,  and  plaintiffs  not  allowed  to  read  that 
•part  which  related  to  lands  of  which  the  defendant  became  subsequently  pos- 
sessed.   Rumney  v.  Beale,  1  Dan.  36c 

.4.  Admissibility  of  a  former  decree^  on  a  demand  by  rector  of  tithes 

out  of  his  parish. 

An  old  former  decree  in  favour  of  a  predecessor  of  a  rector,  and  a  verdict 
obtained  by  him  on  an  issue  under  it,  will  not  asswt  a  suit  by  him  for  tithes 
in  kind,  arising  from  lands  not  toithin  his  parish^  founded  on  the  receipt  for 
many  years  of  a  money  rayment,  in  lieu  of  such  tithes,  by  way  of  cbaspoa- 
tlon,  (and  not  pretended  by  the  defence  to  be  a  modus,)  or  predade  the 
necessity  of  a  new  trial  at  law,  if  ever  since  that  decree  and  vfrdict*  the 
succeeding  rectors  have  neglected  to  take  advantage  of  the  result  of  the 
former  suit,  and  received  the  same  payment  as  before.  On  such  a  daim,  a 
rector  has  no  common  laiv  right    Sanders  v.  Longden,  4  Price,  1  !?• 

5.  Admissibility  of  the  vicar  to  prove  payment  to  himself  of  small  tithes, 

in  a  suit  by  the  rector  for  great  tithes. 

In  a  suit  instituted  by  the  rector,  for  an  account  of  great  tithes,  the  en- 
dence  of  the  vicar  to  prove  payment  of  the  small  tithes  to  himself,  is  ad- 
missible.   Barker  v.  Baker,  Wightw.  397* 

XX.  Qt  titatutr0  rtlating  to  ttt&e0« 

1.  St.2&3£dw.6.  C13.  s.3. 

Agistment  tithe  is  not  within  the  2  &  3  Edw.  6.  c.  13.  s.  3.  Ellis  ▼.  Saul, 
1  Anst.  34^. 

2.  St  32  Hen.  8.  c  7. 

The  statute  32  Hen.  8.  is  silent  as  to  the  manner  in  which  a^per%OQ  must 

mteVe  oat  bis  right  agamst  the  church,  or  patentees  standing' in  the  place  of 

the  church  $  and  only  provides'  for  the  re-assurance  and  recovery  of!  thesB, 

lika^^emporal  possessions  in  the  king's  court.     Fanshaw  v.  JiotlierBBi, 

lSde»,fia5. 

XXL  Jhrelattofitoatiintloisaitjact^ 

Construiition  of. 

An  inclosore  act  directed  part  of  a  waste  to  be  sold»  tithe  free,  to  defiaj 

the 
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the  expences  of,  the  inclosure.  The  rector  was, not  otherwise  a  party;  i^nd 
the  saving  clause  extended  ^o  all  daims,  except  those  oi  the  lord  and  the 
commoners;  yet  the  rector's  title  to  these  tithes  was  bou^d.  Riddel  v« 
White,  1  An«.»l, 

XXIL  £)rtitfir0|ji  ll^tUiom  . 

l.Mere  nonpayment  of  the  tithes  undet  the  statute,  is  no  disch^rg^ 

«  Mere  itonpayment  oiP  the  thheis  uh'def  the 'statute  is  not  any  answer,  as 
it  would  not  be  to  the  dttim'df'tltfte^tit^tommon  law.  The  Warden  and 
Minor  Canons  of  St.  Paul's  v.  Kettle,  2  Yes.  &  Beam.  1. 

2.  In  relation  to  leases.  ' 

1.  Where  there  has  been  no  new  lease  granted  for  many  years,  the  clergy 
of  London  are  to  be  paid  for  their  tithes,  on  the  expiration  of  the  old  one, 
according  to  the  improved  annual  value;  and  when  any  fine  is  paid  on 
taking  a  new  lease  in  consideration  of  which  the  annual  rent  is  reduced, 
the  amount  of  such  fine  is  to  be  taken  into  the  calculation  of  the  estimate  of 
the  yearly  yalue«    Warden,  &c.  of  Saint  Paul's  v.  The  Dean,' 4  Price,  65. 

2.  Under  37  H.  8.  c.  12.  the  payment  of  a  large  fine^  provided,  it  be  *at- 
tended  with  no  diminution  of  the  accustomed  rent,  is  not  fraudulent  or 
covinous  within  the  statute ;  and  the  2f.  ^^  in  the  pound*  ,will  be  d^reed 
upon  the  rent  only.    Minor  Canons  of  St.  Paul  v.  Crickett,  1  Dan.  37. 

3.  The  dean  of  St  Paul's  is  not  a  great  man,  widitn  the  statute. 

The  dean  of  Saint  Paul's  is  not  a  great  man  within  the  meaning  of  the* 
exemption  in  the  .decree  made  under  the  statute  of  37  Hen.  8.  c.  12.  re- 
garding the  payment  of  tithes  in  London.  Warden,  &c«  of  Saint  Jfaul's  v. 
•Tlie  Dean,  4  Price,  65.    . 

4.  The  dean  of  St.  Paul's  dwelling  house,  is  not  exempt. 

1.  The  dwelling  house  of  the  dean  of  Saint  Paulas  is  not  exempt  from  the 
payment  of  tithes  to  the  parson  of  Saint  Gregory.  Warden,  &c.  of  Saint 
Paul's  v.  The  Dean,  4  Price,  %S^ 

2.  llie  dwelling  house,  drc.  of  the  deanery  of  Saint  Paul's,  in  London, 
is  not  exempt  from  the  payment  of  tithes  to  the  warden  and  minor  canons, 
under  the  37  Hen.  8.  c.  12.     Ibid^, 

3.  The  rate  according  to  the  amount  of  which  the  payment  for  such  tithes 
is  to  be  computed  is  2f.  %d,  in  ibe  pound,  on  the  fair  yearly  rent  or  actual 
annual  value  of  the  premises  to  be  let,  as  in  the  case  of  all  other  houses 
paying  tithes.     Ibid. 

5.  Tithes  of  the  East  India  company's  warehouses. 

Decree  under  the  statute  37  Hen.  8.  for  payment  of  tithes  in  London,  as 
to. warehouses,  erected  by  the  East  India  company  upon  fhe  scite  of  old 
buildings,  and. occupied  by  them,  at  2f.  9</.  in  the  pound  upon  the  value  to 
be  let ;  without  an  issue :  no  specific,  customary,  payment  in  lieu  of  tithes 
being  alleged.    Antrobus  v.  Bast  India  Conipany,  IS  Ves.  9. 

6.  Of  the  equitable  jurisdiction,  in  relation  ta 

1.  Chancery  hath  given  direction  to  compel  the  payment  of  titheSi  fiac 
houses  situate  in  the  city  of  London.    Kinaston  v.  Miller,  Dick.  773. 

2.  Notwithstanding  the  statute  and  decree  37Hen,.8«c.l2.  fcbeoouetof 
chancery'  has  jurisdiction  upon  the  subject  of  tithea  in  X^ondon.  An  aoeohat 
was  decreed  according  to  the  improved  rent.  Another  defendant  setting 
forth  his  lease  at  a  low  rent  and  a  fine»  and  alleging  by  answer,,  that  he 
had  never  heard  of  any  greater  rent  being  paid,  there  oeing  no  evidence 
against  it,  was  held  liable  only  according  to  that  rent.  Canons  of  St.  Paul's 
V.  Crickett,  2  Ves.  563. 

3  Q  3  TITLE- 


066  TOLERATION  ACT.  CChakcew 

TITLE-DEEDS. 
WSo  tax  eittMeti  to  tfie  fom»»Um  of  titb^Heetw* 

L  The  tenant  for  life^  is  prim&fade  entitled. 

S*  They  will  therefore  be  delivered  out  of  court  to  him. 

3*  But  the  court  will  not  order  them  to  )at  deliveied  to  him. 

4.  Nor  will  they  dispossess  hinu 

5.  They  m.^  howeror  ^  taken  fiom  a  jointrMt  Dpoo  l«r  jdn. 

ture  beinff  confirmed. 

6.  When  third  persons  will  be  diqxissessed  in  fiiTonr  of  the 

remainder-man.  ' 


QBSo  are  etitideti  to  tj^e  {10000001011  of  xitltAx^^ 

1.  The  tenant  for  lifey  isprimdjacie  entitled.' 

1.'  Primdjacie  title-deeds  are  property  in  the  custody  of  tenant  for  life. 
May  be  taken  from  a  jointress  upon  ner  jointure  beine  confirmed.    1  Ves.  76. 

2.  Title-deeds  are  mcident  to  the  possession  of  a  tre^iold  estate.    $  Ycl 

226. 

3.  Tenant  for  life  is  entitled  to  the  possession  of  the  title-deeds.  1  Sd. 
&  Lef.  223. 

2.  They  will  therefore  be  delivered  out  of  court  to  him. 

1.  Title-deeds  delivered  out  of  court  to  tenant  for  life,  except  when 
brought  into  court  under  an  order  for  safe  custody.  Webb  v.  Lord  Lj- 
mington,  1  Eden,  8. 

V  2.  Tide-deeds  delivered  out  of  court  upon  the  application  of  the  trusteo 
and  the  tenant  for  life.    Duncome  v.  Mayer,  8  Ves.  320. 

3.  But  the  court  will  not  order  them  to  be  delivered  to  him. 

When  deeds  are  in  the  hands  of  a  tenant  for  life,  the  court  will  not  take 
them  out  of  his  hands :  but  when  they  are  not  in  his  hands ;  the  court  will 
not  order  them  to  be  deltvercd  to  him.     Hicks  v.  Hicks^  Dick.  650. 

4.  Nor  will  they  dispossess  liim. 

Ibid. 

*     » 

5.  They  may  however  be  taken  from  a  jointress  upon  her' jointure 

being  confirmed. 
Vide  1  Ves.  76. 

6.  When  third  persons  will  be  dispossessed  in  fiivour  of  the  remainder- 
man. 

^  «  • 

Where  tenant  for  life  is  satisfied,  and  does  not  care  about  the  title,  bot 
remainder-man  is  not>  court  will  take  care  of  the  deeds,  and  not  leave  than 
in  die  hands  of  diird  persoosi  who  have  no  right»  to  the  prejudice  of  re> 
minder-man.    1  Ves.  78. 


tol?;ration  act. 


1 .  Views  of  the  toleration  act. 

2.  In  relation  to  stat.  53  Geo.  3.  c  1 6a 


1.  View. 
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l.«  Views  of  the  toleraticm  act. 

1.  It  was  not  intended  by  the  legV&ture,  in  passing  the  53  Geo.  3.  c.  160. 
to  make  anj  alteration  of  the  common  law  respecting  the  objects  of  that 
statute.     Attoraey-general  y.  Pearson,  3  Mer.  399* 

2.  The  object  of  the'  toleration  act  was  only- td'Hbii^  certain  peftd^wi' 
therein  mentioned,  leaving  the  common  law  as  i^  stood  with  respect  to  all 
common  law  offences  against  religion.  Attorney-general  v«  Pea^nson,  S  Mer. 
405.  / 

2.  In  relation  to  stat  53  Geo.  3.  c.  160* 

The  act  53  Geo.  8.  c.<  160.  extends  only  to  the  repeal  of  the  clause  in  the 
toleration  act,  and  the  other  statutes  thereia  referred  to,  but  leaves  the  cam-* 
.mon  law  where  it  was.    Attorney-general  v.  Pearson,  3  Mer,  4O0« 


TREES. 
1.  £>f  tit  vatftxtp  tti  ttmben 

1.  Tenant  in  tail  after  possibility^  has  an  interesi  and  property 

in  the  timber. 

2.  When  felled,  it  vests  in  a  tenant  for  life  dispunishable. 

3.  Tenant  for  life  dispunishable^  has  no  right  to  timber  severed 

during  a  prior  estate. 

4.  Tenant  for  life  has  no  property  in  underwood  felled  by  a 

precedmg  tenant. 

5.  In  miscellaneous  cases* 

IL  iS>t  tge  ptopeitp  in  tfit  protiuce  of  timhtu 

Tenant  for  life  dispunishable,  is  entitled  to  the  interest  of  money 
produced  by  the  sale  of  timber. 

III.  mfftn  tttnbrt  map,  or  totll  be  ortereti  to,  be  felleH. 

1.  In  the  case  of  an  executory  devise  over. 

2.  Extent  of  a  tenant's,   dispunishable  for  lif%  right  to  fell 

timber. 

3.  Miscellaneous  cases. 

IV^  Coittfrctiton  of  timber  to  a  collateral  {»irpo0e^ 

1.  It  seems  that  the  right  of  timber  for  repairs  authorises  sale 

and  application  of  tlie  produce.  .  ^ 

2.  By  tenant  for  life  entitled  to  timber  for  repairs^  io  Veim- 

burse  himself  expences  incurred  in  repairs.        .  -iiU 

3.  By  tenant  fbr  life  impeachable,  with  power  under  an  inclo- 

sure  act  to  mortgage  for  the  expense  of  the  imlosMrtf/ 

V.  3|ti  relation  to  tfte  iHw  in  tail*  .  ^   !  ^, ! 'j'^i'^ 

He  recovered  against  the  remainder-man  fiir^'  tiniiMnr- ?fdliadr»'foy 
agreement  between  the  latter  and  the  tenant  ibr  life. 

VL  itligiitisi  of  tBe  jpurd^ajter  of  istantiing  timber  from  a 
tettant  for'  lift,  imtieacgable* 

The  tenant  for  life  cannot  prevent  his  cutting  it. 

3Q*  VU.  3fii- 


MS^  TREES.  [C 

VIL  3inttvHnmt  of  a  tnuxt  of  ttiuitp  to  ptetuctft 
'    ftHeO  for  tio^t  mritlto^ 

1.  An  order  will  be  made  to  prevent  its  removaL 

2.  By  ordering  the  produce  to  be  invested. 


h  £Df  tftt  propertp  tit  tuttber*  ^ 

1.  Tenant  in  tail  after  possibility,  has  an  interest  and  pioperty  id 

the  timber. 

Tenant  in  tail  after  posaibilitv  of  issue  extinct,  being  dtspmiishable  te 
waste  byOtl^  law^  Oi  equally  with  tenant  for  life  without  impeadiment  of 
waste  by  settlement,  an  interest  and  property  in  the  timber*    15  Ves.  427* 

f^rr^'rWhen  tdledf  it  vests  in  a  tenant,  for  life,  dispunishable. 

Tenant  for* life  without  impeachment  of  waste,  being  dispunishable,  has 
also  the  property  in  the  trees  severed.     15  Ved.  425. 

3s  Tenant  fbr  life  dispunishable,  has  no  right  to  timber  severed  during 

a  prior  estate. 

Tenant  for  life  without  impeachment  of  waste,  cannot  maintain  trover  for 
timber  'severed  during  a  prior  estate :  but  it  vests  immediately  in  the  owner 
of  the  inheritance.  Tenant  for  life  impeachable,  is  in  the  same  case  as  to 
Underwood*    1  Ves.  484*. 

4.  Tenant  fbr  life  has  no  property  in  underwood  felled  by  a  preceding 

tenant 

Tenant  for  life  has  no  property  in  the  underwood  till  his  estate  comes  into 
possession ;  therefor^  cannot  have  an  account  of  what  was  cut  wrongfiillj  by 
a  preceding  tenant.    Pigot  v.  Bullock,  1  Ves.  479. 

5.  In  miscellaneous  cases. 

1.  B»  was  tenant  for  Kfe  with*  remainder  to  his  first  and  other  sons  in  tail, 
remainder  to  O.  for  life,  remainder  to  her  first  and  other  sons  in  tail,  with 
other  contingent  remainders,  with  remainder  to  B.  in  fee.  O.  had  a  child 
who  imdf  almost  immediately,  before  any  other  contingent  remainder-man 
camo  im  eue*  B.  cut  down  timber,  his  own  remainder  in  fee  being  the  next 
exisient  estate  of  inheritance,  but  afterwards  O.  had  another  child.  B.  shall 
not  lake  advantage  of  his  own  wrong  by  taking  the  timber  so  cut,  nor  ia  the 
second  /diild  of  O.  entitled,  until  it  shall  be  seen  whether  B.  shall  have  a 
childf  hutthe  produce  shall  be  paid  into  ^ourt  by  B.,  with  interest  at  four 
per  ctnth  and  accumulate  for  the  benefit  of  such  person  as  shall  appear  at 
the  dsafh;  «£B^  to  have  title  to  it.    Williams  v.  Duke  of  Bolton,  1  Cox,  72. 

2«.Imiseof  Teal  estates  to  A.  &  B.  and  their  heirs,  to  the  use  of  them 
an4  Uioir  heirs,'  la  trust  to  permit  C  to  receive  the  rents  and  profits  for  Itfe, 
and  after  her  decease  to  stand  seised  of  the  said  premises,  in  trust  for  the 
secondjoftof  Bi  ttAd'tbe  heirs  male  of  his  body,  remainder  in  trust  for  the 
thirds)  fbutthy 'and  other  sons  of  D.  in  tail  male,  remainder  in  trust  for  £.  for 
life  wkbeut  impCHcfanient  of  waste,  remainder  to  trustees  to  preserve,  &a ; 
remainder  to  the  first  and  other  sons  of  E.  in  tail  male,  &c. :  proviso^  that  in 
case^ther^  sboold  nocbe  a  second  son  of  D.  at  the  time  of  the  death  of  C, 
thendwtS  auph  second  ion  should  be  born,  the  said  trustees  should  pay  the 
renttimi.  prafite  of 'the  said  estates  to  such  persons  as  were  next  in 
remtiadft,  'and  should  be  entitled  to  receive  the  same  in  case  no  such  son 
shotfdt^b^  bortwi.  G.  having  cut  timber,  this  was  sold  under  an  order  of  the 
cousl»,aiid^lhe  pnodnce  paid  into  the  bank.  ^  At  C's  death,  D.  had  no  aoa, 

6  and 


^ 


\  PPEN0IX.3     When  timber  may,  or  mil  be  ordered  to,  befelled.        9€d  * 

Eind  £•  was  dead*  leaving  F.  his  eldest  son.  The  produce  of  the  timber  be- 
ongs  to  F.  absolutely,  and  shall  not  abide  the  event  of  D/s  haying  a  son.. 
Dare  v.  Hopkins,  2  Cox,  110.  ^ 

II.  jgDf  t|^  proprrtp  in  tBe  {itoOtice  of  timber^ 

T'enant  for  life  dispunishable,  is  entitled  to  the  interest  of  money  pro- 
duced by  the  sale  of  timber. 

Tenant  for  life,  without  impeachment  of  waste,  other  than  wilful  waste, ' 
held  entitled  to  tiie  interest  of  money  produced  by  sale  of  timber.    Any 
claim  of  tenant  for  life  to  cut  timber,  a  question  at  law  only.    Ex  parte 
M^ickham,  Cooper,  288. 

IIL  QCl0m  timber  map,  or  toil!  be  orbereb  to,  be  ftlfcb« 

1.  In  the  case  of  an  executory  .devise  over. 

"Where  there  is  an  executory  devise  over,  even  of  a  legal  estate,  this 
court  will  not  permit  timber  to  be  cut :  more  especially  in  the  case  of  a  trust 
estate.    10  Yes.  278. 

2.  Extent  of  a  tenant's,  dbpunishable  for  lift^  right  to  fell  timber. 

Right  of  tenant  for  life  without  impeachment  of  waste,  to  cut  timber, 
generally,  in  a  husbandlike  manner,  mdependent  of  the  e&ct  upon  the- 
beauty  of  the  place,  except  equitable  waste.    16  Ves.  1 85. 

3.  Miscellaneous  cases. 

1.  Settlement  on  marriage,  of  lands  of  the  husband  to  the  use  of  the^ 
husband  fbr  life  without  impeachment  of  waste:  remainder  to  trustees  to- 
preserve  contingent  remainders:   remainder  to -the  wife  for  life,  for  her 
jointure,  and  in  bar  of  dower :  remainder  to  the  first  and  other  sons  of  the' 
marriage  in  tail  male:  remainder  to  the  daughters  in  the  same  manner:  tc-. 
mainder  to  the  heirs  of  the  body  of  the  husband  and  wife.    The  husband 
beine  dead  without  issue,  as  to  the  right  of  the  widow  to  cut  timber,  and^' 
which  would  be  a  consequence,  to  the  property  in  it,  when  severed,  as  tenant 
in  tail  after  possibility  of  issue  extinct,  either  in  possession,  by  the  offer  of 
merger,  if  tne  estates  can  unite,  or,  if  not,  in  remainder,  quare*    A  case- 
directed.    Williams  v.  Williams,  15  Ves.  419* 

2.  Residue  bequeathed  in  trust  to  be  laid  out  in  real  estates,  to  be  settied. 
to  the  same  uses  as  estates  devised  to  the  trustees  for  life  successively  without 
impeachment  of  waste;  with  various  limitations  in  strict  settiement:  all  the' 
estates  for  life  being  without  impeachment  of  waste ;  and  the  ultimate  re- 
mainder in  fee.    The  trustees  having  laid  out  part  of  the  fund  in  an  estate 
with  a  considerable  quantity  of  timber  4ipon  it,  taking  that  to  be  a  sound 
exercise  of  discretion,  the  first  tenant  for  life  cannot  cut  the  whole.    h»\o 
the  eonsequence,  whether,  if  the  trustees  are  not  by  their  chafactar  are* 
vented  from  taking  any  benefit,  the  tenant  for  life  may  have. any,  and  whit,' 
proportion  of  the  timber ;  and  how  the  excess  is  to  be  disposed  ol^  qnmr^. ' 
BurgetBB  V;  Lamb,  16  Ves.  174«  •  .  -::r.«  i> 

3.  Land  devised  to  be  sold,  the  money  to  be  laid  out  in  otiier  eslalea,  'no't 
be  settied:'the  rents  and  profits  until  sale  to  go  to  tiie  persoba  ensitled^ti^ 
the  estates;  to. be  purchased.    Tenant  for  life  without  iaspeacboieiit  of  <iriisse 
cannot  out  timber  on  the  eistate  to  be  sold.    Ibid.  180. »  r    *  r.  * 

4.  Devise  in  strict  settlement,  with  a  clause  of  forfeiture  by  cutting  any 
trees.  Upon  a  biil  by  the  infant  remainder-man  in  tail,  an  inquiry  was 
directed,  whether  any  trees  in  the  park,  not  omamentaly  or  affording  nielter 
to  the  mansion-house,  are  proper  to  be  felled ;  and  whether  it  would  be  for' 
the  benefit  of  all  parties  interested  that  they  should  be  felled  and  sold,  and 
the  money  laid  out  in  other  estates  to  be  settled  to  the  same  uses.  Delapole 
V.  Delapole,  17  Ves.  jlui."l50. 

*  IV.  estt* 
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TROVER. 


1.  By  whom  maintainable 

2.  Against  whom  maintainable. 


1.  By  whom  maintainable. 

Trover  does  not  lie  for  one  not  having  the  property*  nor  against  one  in 
poss^ion  underi  and  making  sale  by^  oraer  of  the  owner ;  for  ^^onve^iob  is 
the  ffist  of  it:  and  if  no  conversbn  at  moment  of  sale>  refusal  afterwatdrwm 
not  do.    Weymouth  v.  Boyer,  1  Ves.  4fl8.  (i    t 

2.  Airainst  whom  nmintainable. 
Ibid.  ! 


USES  AND  TRUSTS. 

« 

'     I.   U9t* 

1.  Of  the  nature  and  quality  of  a  use  before  the  statute'  27 
^  Hen.  8.  p 

In  rdation  to  the  case,  xohere  the  confidence  toas  to  an  mUni  ihalcQU^ 
not  be  executed. 

•  ■ 

2.  Of  the  modem  doctrine  of  uses.  ^ 

1.  Infiuence  of  the  statute  qfJrauiU. 

2.  Jrhere  the  trustee  is  incompetent. 

S.  Springing  use,  y 

-:  11.  v^mu. 

>'  1.  Of  the  origin  and  nature  of  trust  estates. 

1.  What  mau  be  the  subject  qf  trust  ^^  a  patent* 
^'         2.  Essentiais  in  the  creation  of  trusts. 
S*  Of  the  time  at  tohich  trusts  must  arise* 

4f.  A  trust  is  collateral  to  the  land.  i    .  r 

;        6.  TrusU  nhcn  tnfvrced  in  subHafitial  ownership,  become  iU  mereJoL 
*/^  qf  a  legal  conveyance. 

^  ^         6.  Trust  of  the  Ugiu  estate  can  be  co'^xtensive  onfy  tiM  the  legal  estate* 
*^  ^        7.  A  trustf  in  its  nature  illegal^  cannot  be  enforced. 
>  '  ^        S.  A  trusty  in  contravention  of  a  statute^  cannot  be  enforced. 
i'\       9.  Limitation  of  a  trust  to  tne  lord.  Jailing' the  heirs  o/* cestui  bue'^tal, 

u  valid. 
^^  '    10.  The  creation, qf  a  trust  cannot  afiect  the  right  qf  a  tksrdipomm.K 

11.  General  rule  as  to  the  jurisdictwn  qf  courts  qf  equsiif  tb  mofmirusts. 
'l      12.  Executory  trusts  —  no  difference  in  executing  exeadmjp  intsk  k^^vfjltl 
and  covenant  in  marriage  articles*  -  •  ..:  i^  .   k 

13.  Executortf  trusts  ^^httefposition  of  trustees^ to  ipmttfik  (itMif^gt^ 
^  remainders.  uj   -     ^-^^i 

>^     14.  Executory  trusts  — >  inhat  is  evidence  of  an  intent  thaf'Ske  wkrtishaii^ 
-^  model  ike  limitations.       ^  '  '  :>'  ( 

-'15.  Executory  trusts  ^^  dissenting  cht^.  .t  *f 

^■^     16.  Executory  trusts  ^-^  in  a  miscellaneous  case. 

y     17<  Direct  trusts  —  analogy  or  difference  bettoeen  the  rules  qf  equity  and 
y  at  laWf  in  construing  an  estate  as  executed^  or  a  trust. 

18.  Direct  trusts  **  tuAa^  estates  arc  trusts. 

19.  Direct 
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19.  Direct  trusts  —  tohat  estates  are  executed* 

20.  Direct  trusts  —  distinction  betsveen  trusts  executed  and  executory,  nid 

the  effect. 

21.  Direct  trusts  ^^  indefinite  purpose. 

22.  Direct  trusts  —  vohere  testator  desires  all  his  monej^  may  he  disposed  i^ 

as  landf  or  vice  versa. 
2S«  Direct  trusts  —  tiohere  the  application  of  the  subject  matter  is  diun* 
tional  in  the  parity  taking. 

24.  Direct  trusts  —  a  trust  cannot  be  executed,  tbhere  no  intent  appean  (o 

create  it,  es^ept  by  operation  of  laxo. 

25.  Direct  trusts  —  secret. 

■  26.  Resulting  or  implied  trusts '■^  common  lant  presumption. 

27.  Resulting  or  implied  —  conveyance  tvithout  consideration, 
'  ^.  Resulting  or  implied  —  tohere  there  isjraud. 

29.  Resulting  or  implied —  renexval  of  a' lease  by  a  trustee. 

SO'.  Resulting  or  implied '^purchase  toith  trust  money. 

31.  Resulting  or  implied '^purchase  in  the  name  of*  a  stranger. 

32.  Resulting  or  implied  —  an  agreement  raises  a  trust  in  e^ity. 

55.  Resulting  or  implied  ^^mitiout  the  toord  "  trust.*" 

34.  Resulting  or  implied-^  that  equity  may  raise  a  trusty  there  must  he  at 

least  a  meritorious  consideration. 

35.  Resulting  or  implied — general  rules  respecting  toords  of  confidena, 

direction^  recommendation,  or  request,  raising  trusts. 

36.  Resulting  or  implied  —  cases  in  which  words  of  confidence,  Sfc  wrc 

hdd  to  raise  trusts. 
37*  Resulting  or  implied  —  ctues  in  which  wordt  of  confidence,  Sfc.  vxn 
held  not  to  raue  trusts. 

38.  Resulting  or  implied  ^Jrom  other  wofds. 

39.  Resulting  or  implied  — jurisdiction  to  convert  the  subject  matter,  as 

between  the  representatives  Of  the  different  estates. 

40.  Resulting  or  in^ied  —  rule  at  law  as  to  xohen  executors  take  the  red* 

due;  wken  not. 

41.  Resulting  or  implied — cases  in  which  executors  may^  or  were  held  U^ 

take  the  residue. 

42.  Resulting  or  impHed'^  eases  in  which  executors  may,  or  were  held,  nd 

to  take  the  residue. 
43«  Resulting  or  implied  —  mode  in  which  executors,  when  entitled,  tsk 

the  resuiue. 
44.  Resulting  or  imjalied  —  where  there  is  no  next  of  kin,  executors,  ihm" 

sdves  excludea,  are  trustees  for  the  crown. 
45*  Resulting  or  implied  —  analogy  or  dffference  between   the  ndes  at 
^  law  and  in  equity,  as  to  real  estate  resulting  under  a  devise,  to  the 

heir. 
46.  Resulting  or  implied — cases,  under  devises,  in  which  real  estate  uoi 

held  to  result  to  the  heir. 
47*  Resulting  or  implied  —  cases  under  devises,  in  which  reed  estate  na^t 

or  was  held,  not  to  result  to  the  heir. 

48.  Resulting  or  implied— Jbr  the  heir  on  a  conversion. 

49.  Resulting  or  implied  — Jbr  the  heir  of  a  party  taking  under  a  t« 

converting  property. 

50.  Resulting  or  implied  —  on  a  seisin  ex  parte  matenia. 

51.  Resulting  or  implied — general  rule  as  to  the  person  Jbr  whom,  SfC* 

52.  Resulting  br  implied  —  where  the  trust  cannot  take  effect. 

53.  Resulting  or  implied —  tn  the  case  of  a  legacy  given  to  erect  a  ^arttjf 
5^.  Resulting  or  implied  —  in  the  case  qjf  a  condUimudl^acy  lapsed. 

56.  ResMng  or  implied — a  term  created  Jbr  payment  rfa  stm^en 

debt,  wkich  he  himsdfpays. 
56*  RzsuUins  or  implied '^^to  the  lord  in  escheat* 

57.  ^^ 
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57«  Rembing  or  implied — pruumpHon  against  if iiending  an  in/ant  to  be 
a  trustee, 

2.  General  rules  for  the  construction  of  instruments  ^reatidg 

trusts. 

'  1.  The  ifUeniion  shatt  be  the  governing  principle. 
2.  The  limitations  of  trusts  are  to  be  construed  the  same  as  of  legal  estates* 

« 

3.  Of  the  construction  of  deeds  creating  trusts. 

1.  Trusts  to  raise  portions, 

2.  The  xvord  « profits:' 

3.  In  the  case  qf' terms  to  raise  by  rents  and  profits  i  trustees  ma^  ra^e  by 

sale  or  mortgage^  \     -■ 

4*  A  case  in  tohtch  a  debt  toas  held  not  included  in  a  general  truMjor 

payment  of  debts. 
5.  A  case  in  tohich  the  trust  toasjor  payment  of  the  debts  of  a  tenant  for 

life.  ^         • 

4.  Of  the  construction  of  .wills  creating  trusts. 

1.  A  case  in  xnhich  the  limitation  of  a  trust  toas  held  to  be  in  tatL 

2.  In  the  case  of  terms  to  raise  by  rents  and  profits:  trustees  may  raise  by  - 

sale  or  mortgage. 
S^  A  trust  Jund  to  purchase  cannot  be  applied  in  repairs  or  improvemenSsm 

4.  A  case  in  'which  a  discretion  given  to  trustees  did  not  authorise  them  to 

change  the  limitations  of  a  settlement. 

5.  In  the  case  of  a  povoer  to  cut  timber  under  sanction  of  trustees. 

5.  Of  the  rules  by  which  trust  estates  of  freehold  are  governed. 

1.  Of  the  analogy  or  difference  bettoeen  uses  and  trusts. 

2.  Of  the  analogy  or  difference  bettoeen  executing  trusts  bytniU  and  by 

deed. 
d»  Of  the  analogy  or  difference  bettoeen  a  direct  trust  and  a  charge. 

4.  A  trust  is  equivalent  to  the  legal  ownership. 

5.  Trusts  are  aeviseable — by  tmat  toords. 

6.  A  trust  of  accumulation  f  voidjbr  excess  only.  * 
1'.^  Relief  to  those  in  the  post. 

6.  Of  the  rules  by  which  trust^terms  are  governed* 

1.  Assignment  to  a  purchaser  qftrust'terms  created Jor  payment  ^ debts. 

2.  Of  letting  a  tenant /or  life^  subject  to  a  trust  term^  into  possession, 

3.  Void  for  excess  only. 

7.  Of  the  rules  by  which  trust-estates  in  personalty  are  go* 

vemed. 
A  trust  is  equivalent  to  the  legal  ownership. 

8.  Of  the  estate  and  duty  of  trustees. 

1.  Estate  of  trustees.  '^ 

2.  Their  actf  shall  not  prejudice  the  trust  —  general  rule.   .  ^ 

3.  Theur  acts  shall  not  prejudice  the  trust — disseisin^  alatemet^,  fJtr^tn- 

trusion. 

4.  Their  acts  shall  not  prejudice  the  trust  ^eviction.  ^^^ 
6.  Their  acts  shall  not  prejudice  the  trust — failure.                  :\    ^\ 

6.  Their  acts  shall  not  prejudice  the  trust — fne  by  a  purchdser/toith 

notice.  \  '!:  ':\ 

7.  r2%rfV  4cts  shall  not  prefudice  the  trust  — fine  and  nonctaiifi  to^a  pprson 

having  notice. 

8.  Their  acts  shall  not  prejudice  the  trust -^laches.  \^  .^ 

•       .  :^^.  Their 
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9.  Their  adi  AaU  not  prefudke  the  tnut — mortodge  by  their  pwrdkaxer. 

10.  Their  actt  shall  not  prejudice  the  trust  —  mis^ilaneouM, 

11,  A  direct  trust  shall  not  be  barred  by  lapse  of  time. 
-l^  A  canstruetioe  trust  may  be  barred  by  lapse  qftime. 

IS.  Trustees  can  derive  no  ben^Jrom  the  trust. 

14*.  Of  the  rights  qf  « trustee  on  the  death  of  the  ceaim  qae  tnufwsikout 
heirs. 


». 


15.  Of  the  r^ht  of  a  trustee  j  not  having  acted^  to  a  legacy  Jbr  hie  trtmUe, 

Vide  in  tit  Will. 
16*  Trustees  are  bound  to  reimburse  the  cestui  que  trusi^^ffneral  rwieu 

17.  TruMtees  are  bound  to  reimburse  the  cestui  que  trust  —iatdimg  mtom^ 

on  personal  security. 

18.  Tnutees  are  bound  to  reimburse  the  cestui  que  trust  ^^Jbr  taHi^  a 

dffisetioe  security. 
19«  Trustees  are  bound  to  reimburn  the  cestui  que  inuf — o»  thejkssd  of 
imeetmetd  Jailinw. 

20.  Trustees  are  bound  to  reimburse  the  cestui  que  trusH  — >  om  thejkmd  of 

investment  sinUng  in  value. 

21.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  — » misrepresent' 

ing  an  investment* 
122.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  -^JaUure  ^mgemts. 
93.  Trustees  are  bound  to  reimburse  the  cestui  que  trust      laeket. 
2#i.  Trustees  are  bound  to  reimburse  the  ceslui  q^ne  trust-^-Jor  negiectu^ 

to  renew  a  lease. 
^.  Trustees  are  bound  to  reimburse  the  ceasm  qae  trust '^  on  seUis^stedk 

nithout  authority. 
26.  Tnutees  are  bound  to  reimburse  the  cestui  que^ncjf -— on  engugiug 

an  in/anfs  name  in  an  adventure^  but  afterwards  refusing  to  engage 

thejund.. 
27*  Trustees  are  bound  to  reimburse  the  cestui  que  trust  '^Jrom  mctiug 

under  a  Jbrged  power. 

28.  Tntttee,  i^ioJSZreimiune  the  cestui  aue  tnat- Aom  emMbig 

tenant  Jbr  We  to  mortf^iXt  by  ddeoering  me  title  deeds  to  Am. 

29.  Trustees  art  bound  to  reumurse  the  cestui  que  trust '^^  on  jonmg  with 

remainderHnAn  to  evict  cestui  que  trustm 
90.  Trustees  are  bound  to  reisnburse  the  cestui  que  trust  ^^  analogy  in 

cases  of  breach  of  trust  to  the  statute  of  limitation. 
SL  Trustees  are  bound  to  reimburse  the  cestui  que  trust  •—  liabSity  ^out 

for  another '^distinction  between  trustees  and  executors. 
S2.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  liabXty  ofoee 

for  another^  by  joining  in  a  receipt. 
;3S«  Trustees  are  bound  to  reimburse  the  cestui  que  trust  ^^IsabSsty  ^  one 
Jbr  another f  ^joining  in  a  receipt  and  re^onveyanea  of  a  mortgaged 
estate. 
84.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  ^^  UaMUty  ^orn 

tar  another^  by  Joining  in  a  sale. 
S5*  Trustees  are  bound  to  reimburse  the  cestui  que  trust  "^lioKBty  of  one 

Jor  andther^  by  joining  in  a  transfer  and  sale. 
^.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  ^-^UaUBty  of  em 
Jbr  anoAerf  by  suffering  the  other  to  have  trust-money  under  a  naU 
tfhand. 
d7.  Trustees  are  bound  to  reimburse  the  cestui  que  trust — ttabUky  rfose 

'^'    Jbr  another  J  by  coneeaUng  his  breach  of  trust* 
38.  J^^  of  a  dause  of  indemnity. 
99.  n^ere  purchasers  are  bound  to  see  trusts  perftirmed*    Vide  b  tit. 

Contract  between  Vendor  and  Purcbasbr. 
40.  Trustee  char^Jor  a  misrepresentation  to  u  purchaser. 

41.  Tnutee$ 
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41 .  Trustees  seldom  permUted  to  purchase  ike  trust^esiate'^  general  rules. 
Trustees  sddom  permitted  to  '         ' 

xnhich  they  have  been  permitted^ 


4'2.  Trustees  sddom  permUted  to  purchase  the  trtut'estate  —  cases  in 

hey  have  been  ^ 
43.  Trustees  swhmpermiUed  to  purchau  the  trust'Cstaie^' cases  in  mhick 


they  have  been  re/used. 

44.  Trustees  sMom  permitted  to  purchase  the  trust'estate'^  effect  of  lapse 

of  time. 

45.  Trustee  having  engaged  trust-property  in  an  adventure^  cannot  sell 

either  to  himself  or  another. 

46.  Of  the  authority  of  a  trustee  to  change  the  securities  ofimoestmewt. 
47*  C^the  authority  ofa  trustee  to  sellf  under  a  power^  to  urise  by  sale  or 

mortgage,  executed  by  mortgajging. 

48.  Effect  (^a  dausejbr  the  election  of  new  trustees, 

49.  J^'ect  of  a  dausejbr  JUUng  up  vacancies  in  the  trustship,  so  as  to 

keep  the  number  complete, 
sol  uriidiction  of  courts  of  equity  to  contra  la  trustee  in  appointing  a 

nen  one. 
B\.  Jurisdiction  of  courts  of  equity  to  supplu  a  vacancy  m  the  office  of 

trustect  vice  the  heir,  and  to  invalidate  nis  intermetUate  acts. 
32.  Reinstatement  of  a  trustee  qfler  dedining  to  act. 

53.  Discharged,  and  others  appointed. 

54.  Devolutum  of  trusts. 

SR.  Trustees  have  equal  jfotoer. 

55.  The  act  of  the  majority  binds  the  minority. 

57.  Order,  under  circumstances,  to  pay  dividends  to  trustees,  or  one  of 

them.- 
SS.  Trustees  are  allovoed  all  costs  and  espences. 

59.  Course  pursued  on  a  trustee  of  funded  property  absconding. 

60.  Ordery  under  36  Geo.S.  c.  90.|  Jor  the  transfer  of  stock  by  one  trustetf 

the  other  having  absconded. 

61.  Course  pursued  on  the  claim  for  payment  by  a  mortgage  creditor^ 

under  a  trust  for  payment  of  his  adft. 

62.  Cfthe  obligations  of  trustees  to  preserve  contingent  remainders. 


1.  Of  the  nature  and  quality  of  a  use  before  the  statute  27  Hen.  8. 

In  rdation  to  the  case  inhere  the  confidence  was  to  an  intent  that  could  not  be 

executed. 

In  the  case  of  uses  before  the  statute,  wbere  the  confidence  was  to  an 
intent,  that  could  not  be  ezecuted»  it  never  was  settled^  whi^  shoidd  be 
done  with  the  estate.    Bui^^ettv.  Wheate/  1  Eden,  Slfti 

2.  Of  the  modem  doctrine  of  uses. 

1.  It^uetice  of  the  statute  of  frauds. 

The  statute  of  frauds  has  only  imposed  a  form  in  declaring  the  use ;  the 
control  of  the  use  remains  bb  it  was  before  the  statute,  the  absolute  will  and 
declared  intent  of  the  owner.  Wright  v.  Lord  Cadogan,  2  Eden,  257. ;  Amb. 
468. 

2.  Wherethe  trustee  is  ineompetent. 

1.  Where  the  trustee  is  deficient,  the  trust  shall  attach  on  the  estate  the 
law  raises.    Souley  y.  the  ClockmsJcer's  Company,  1  B.  C.  C.  81. 

2.  Thus,  devise  to  a  corporation  in  trust ;  although  it  be  void,  the  trust 
shall  attach  upon  the  estate  the  law  raises.  Souley  v.  the  Clockmid^er's  Com- 
pany, Ibid. 

3.  Springing 
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3.  Springing  use. 

1.  No  case  of  a  springtog  use  ever  introduced  in  the  niddleof  a  limitatioo, 
but  it  always  comes  in  afterwards,  and  determines  the  first  gtfk  in  fee;  and 
whenever  it  happens  to  arise,  it  displaces  the  first  gift,  and  (Ganges  Uie  uses 
in  favour  of  other  persons.  Carwardine  v.  Carwardme,  1  Eden,  34. ;  Feraes, 
Ex.  Dev.  388. 

2.  There  may  be  any  number  of  springing  uses  within  twenty-one  jean 
after  lives  in  being.    2  Ves.  ^1. 

II.  C:tU0t. 
,    1.  Of  the  origin  and  nature  of  trust  estates* 
1.  What  may  be  the  subject  of  trust — a  patent. 
^    Quaref  whether  a  patent  can  be  the  subject  of  a  trust.    1  Ves.  I2d. 

9.  Essentials  in  the  creation  of  trusts. 

Requisites  to  constitute  a  trust ;  sufficient  words ;  a  definite  subject ;  and 
a  certain  object.    9  Ves.  323* 

3.  C^the  time  at  u>hich  trusts  must  arise. 

Though  a  use  or  trust  must  arise  out  of  the  original  feofiment  to  vises, 
yet  they  need  not  be  specifically  created  at  the  time  of  the  execution  of  the 
deed.  Wright  v.  Lord  Cadogan,  2  Eden,  266. ;  Amb.  468. ;  1  Toml.  P.  C. 
486. 

4-  A  trust  is  collateral  to  the  land. 

A  trust  is  collateral  to  the  land,  and  created  by  contract  of  the  party: 
and  therefore,  one  who  comes  in  in  tJie  post,  shall  not  be  liable  to  it ;  tNit  so 
equity  of  redemption  is  inherent  in  the  land,  and  binds  all  persons  in  the 
post  or  otherwise.    Burgess  v.  Wheate^  1  Eden,  206. 

5.  Tmsif  when  enforced^  js  substantial  ownership^  become  the  mere  farm  of  a 
'  legal  conveyance  - 

Where  a  court  of  justice  takes  cognizance,  and  compels  the  execntion  of 
trusts  in  substantial  ownership,  the  trust  becomes  the  mere  form  of  a  legal 
conveyance.    Burgess  v.  Wheate,  1  Eden,  218. 

6*  Trust  of  the  legal  estatCf  can  be  coextensive  only  toiih  the  legal  estate. 

Trust  of  the  legal  estate  can  be  only  co-extensive  with  the  legal  estate. 
Burgess  v.  Wheate,  1  Eden,  206. 

7«  A  trust,  in  its  nature^  illegal^  cannot  be  enforced. 

The  court  will  not  execute  a  trust  in  its  nature  illegal.  Attorney-geosn^ 
y.  Pearson,  3  Mer,  399. 

8.  A  trust,  in  contravention  qfa  statute,  canuot.Ht  enfifroed. 

A  trust  cannot  he  enforced  in  equity,  when  in  contravention  of  the  pro- 
visions of  a  statute;  even  though  a  penalty  be,  by  the  statute,  annexed  to 
the  otfence.    Ottley  v.  Browne,  1  Ball  &  Beatty,  ^60. 

9*  IJmitation  of  a  trust  to  the  lord,  Jailing  the  heirs  of  cestui  que  trust,  u 

valid. 

Limitation  of  a  trust  to  the  lord,  (ailing  the  heirs  of  cestui  que  trust,  would 
have  been  good,  because  such  a  limitation  would  have  been  good  at  law,  and 
b  implied  in  Uie  conveyance  of  every  legal  fee.'  Burgess  v.  Wheate,  1  Eden» 
237. 

1(X  The  creation  of  a  trust  cannot  infect  the  r^ht  tfa  third  person. , 
.   The  creation  of  a  trust  cannot  aiect  the  right  of  a  thini  parMHi*   .Burgcii 
V.  Wheate,  I  Eden,  251. 

•  *  11.  Geaer^ 
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11.  General  hJe  as  to  the  jurisdiction  of  courts  of  equity  to  model  trusts. 

A  court  of  equity  cannot  model  a  trust  to  an  inte&tiofi)  In  opposition  to  a 
complete  declaration.  It  can  only  interpose  in  the  case  of  an  imperfect 
trust. «  Le  Rosseau  v.  Rede,  8  Eden,  6. 

12.  Executory  trusts-^  no  difference  in  exectdins  executory  trust  by  xjolU an4 

covenant  in  marriage  articles*  ,     . 

1.  Distinction  between  a  will,  making  a  direct  gift  and  a  coyenailt»  by, 
articles  to  be  executed ;  not  between  a  covenant  upon  consideration  of 
marriage  and  an  executorjr  tr^^t  by  will.     19  Ves.  2S0. 

2.  Covenant,  in  a  marriage  settlement,  to  settle  leasehold  estates  in  trust 
for  such  persons,  and  such  or  the  like  estates,  ends,  intents,  and  purposes, 
as  far  as  the  law  will  allow,  as  were  declared  concerning  real  estate,  limited 
to  the  first  and  other  sons  in  tail  male,  with  several  remainders,  e^cecuted  by 
giving  the. absolute  interest  in  the  leasehold  estates  to  the  first  tenant  in  tail  in 
possession,  having  attained  the  age  of  twenty-one.  Countess  of  Lincoln  v. 
Duke  of  Newcastle.  Ibid.  218. 

\S.- Executory  trusts '— interposition  of  trustees  to  preserve  contingent  re- 

mainders* 

Testator  directs  his  executors  to  invest  personal  estate  in  the  purchase  of 
real  estates,  which,  when  purchased,  he  devises  t6  A.,  '<to  him  and  the 
male  heirs  of  his  body  for  ever,  and  if  A*  should  die  without  issue  male,  then ' 
he  devised  the  same  to  the  heir  male  of  the  body  of  B/*  After  the  estate 
tail  to  A.,  the  court  will  insert  a  limitation  to  trustees  td  preserve  contingent 
remaiiiders.    Harrison  v.  Naylor,  2  Cox,  247. 

14>.  Executory  trusts  —  xiohat  is  evidence  of  an  intent  that  the  court  should  model . 

the  limitations. 

Where  the  assistance  of  tlie  trustees  is  necessary  to  complete  a  limitation, 
it  is  a  sufficient  evidence  of  the  testator's  intent,  tliat  the  court  should  model 
the  limitations,  but  where  they  are  already  declared,  the  court  has  no  au- 
thority to  alter  thiem.    Austen  v.  Taylor,  1  Eden,  368.;  Amb.  376. 

,  .         .  .    • 

15.  Executory  trusts  — dissenting  chapel. 
Joint  purchase  to  hold  to  the  purchasers,  their,  heirs,  successors,  and  as- 
signs for  ever,  in  trust  for  erecting  a  protestant  dissenting  chapel :  the  regu-» 
latlon  of  such-  an  establishment,  witb  no  fixed  revenue,  but  supported  only 
by  voluntary  contribution,  is  the  proper  subject  of  a  bill,  not  an  mfornation : 
the  appointment  of  a  minister  in  the  congregation  generally,  not  in  the  heir  - 
of  the  surviving  trustee ;  the  number  of  trustees  to  be  kept  up :  but  the  mode 
of  appointing  them  and  the  minister,  whether  by  the  majority  simply,  or  in 
any  more  limited  way,  being  uncertain,  an  inquiry  was  directed,  who,  ac- 
cording to  the  nature  of  the  establishment,  a^e  entitled  to  propose  trustees, 
and  elect  and  approve  a  minister.    Davis  v.  Jenkins,  3  Ves.&  Beani*  k&l.i  \ 

16.  Executory  trusts  —  in  a  miscellaneous  case.  "o  .  v.»n»# 

Vide  12  Ves.  218.  -*'"  '*' 

17.  Direct  trusts — analogy  or  difference  between  the  rules  of  equity  ani  S 
knoy  in  construing  an  estate  as  executedy  or  a  trust. 
No  instance  where  equity  has  considered  an  estate  as  not  executedi^atfh^ 
same  time  thAt  law  would  have  considered  it  as  executed.    Carwardine  V/  ^ 
Carwardine,  1  Eden,  36.  ..      •» 

IS.  Direct,  trusts — tohat  estates  are  trusts.  .... 

1.  Wbere  any  act  is  to  be  ddae,  as  a  conveyance  to  be  made,  the  estate  is 
a  m^  not  a. use  executed.    7Vtaft.  201.  -    *    {^^^ 

2.  Devise  to  trustees  to  raise  fay  mortgage,  or  lease,  so  n^ch  moa%y^ii  *" 
W011I4  pay  testator's  debti,  and  afterwards  to  permit  A.  to  receive  tlie  rents 

foifvill.  '  S»  aW 
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and  profits  for  liis  life,  and  after  his  decease  to  peraut  liis  eldest  loa  and  tbe 
issue  male  of  such  eldest  son  to  receive,  Ac* ;  and  for  want  of  issas  sf  A^ 
then  to  B.  in  like  manner ;  and  for  want  of  issue  of  both,  m  jf  their  iwie 
should  die  without  issue,  dien  over.  Held  a  trust  estate  and  ttait  A-isok 
in  tail*    S^ey  y.  Leonard,  1  Eden,  87. 

3.  Devise,  to  trustees  (after  deducting  taxes.  Sec)  to  pay  the  residue  to  A. 
for  life,  remaind^  to  the  use  of  the  heirs  nude  of  A. :  these  two  eitstei  do 
n(A  unite  so  as  to  enable  A.  to  suffisr  a  recovery.  Si^j^bnd  y.  Smith, 
1  B.  C.  C.  75- 

4.  Devise,  charged  with  debts,  to  trustees  and  their  heirs ;  in  tmst  to  le- 
ceive  and  take  the  rents,  issues,  and  profits ;  and  thereout  to  support  sod 
educate  the  devisor's  son  till  the  age  <^  twenty-one ;  and  then  to  faioL  Not 
a  use  executed  in  the  son  before  the  age  of  twenty-one.    7  Ves.  S22. 

5.  Executory  trust  bv  will.    12  Ves.  2S1. 

6.  Devise  in  trust,  subject  to  the  charges,  to  permit  A.  to  receive  and  tske 
the  rents  and  profits  for  fife :  whether  not  a  use  executed,  ^^tre.  1  Ves.  ft 
Beam.  137. 

7.  Devise  to  trustees,  their  heirs,  &c.  for  the  life  of  the  devisor^ii  soo,  to 
support  contingent  remainders,  in  trust  to  permit  him  to  receive  the  rents 
for  life,  and  a&r  his  decease  to  iiis  first  and  other  sons  in  tail :  an  equitable 
estate  in  the  son :  the  legal  estate  in  the  trustees,  with  a  legal  remainder  to 
the  first  and  other  sons.    Biscoe  v.  Perkins,  1  Ves.  &  Bcaun.  485. 

19.  Direct  trusts — tohat  estates  are  executed^ 

1,  Limitation  to  trustees  to  stand  seised,  and  receive  rents  and  profittto 
the  use  of  A.,  is  an  estate  executed  in  A»  Carwardine  ▼•  Carwirdme, 
1  Eden,  S6.  ^ 

2.  Real  to  wife  for  life ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  A.  for  life ;  remainder  to  trustees ;  remainder  to  the 
heirs  of  her  body ;  remainder  over  with  a  declaration  diat  she  dioold  oolj 
have  an  estate  for  life :  these  w6  legal  estates.  Thong  v.  Bedford,  1 B.  C  C* 
SIS. 

20.  Direct  trusts  —  distinction  between  trusts  executed  and  exeaU^f  and  tk 

effect. 

Distinctioa  between  trusts  executed  and  executory,  and  the  eiect 
12  Ves.  2S8. 

2 1  •  Direct  trusts — indefinite  purpose. 

Distinction  between  express  trust  for  an  indefinite  purpoise,  and  where 
from  the  indefinite  nature  of  the  purpose  the  court  concludes,  that  a  ftoftx 
trust  could  not  be  intended ;  though  the  words  import  trust.  The  pnoople 
of  the  latter  case  not  applied  to  express  trust.    2  Yes.  &  Beam.  29S. 

22.  Direct  htists  —  where  testator  desires  all  his  money  may  be  disposed  ofu 

landf  or  vice  versdL 
Wliere  testator  desires  all  his  money  may  be  disposed  of  as  land,  or  vu 
versd;  that  is  a  direct  trust,  and  will  be  executed  in  equity.    2  Ves.  17S. 

2S.  Dtrect  trusts  < —  to/iere  the  application  of  the  subfect  matter  is  discretioMal 

in  tie  party  taking. 
If  a  trust  is  intended,  but  is  not  expressed,  or  is  ineffectuaOy  crested,  or 
fails,  the  next  of  kin  ^e  entitled ;  but  if  the  person  taking  has  a  dncreMt 
whether  to  make  the  application,  or  not,  it  is  an  absolute  gift,  net  s  tnat 
10  Ves.  5S5. 

24.  Direct  trusts'-^ a  trust  cannot  beexecutedf  tskere  no  intent  apjfesn^ 

create  it^  except  bp  operation  qflaits^ 
A  trust  cannot  be  executed  where  no  intent  appears  to  create  it,  csccft 
by  operatioaof  law.    Burgess  v.  Wheate,  1  Edeoi  207.  , 
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So*  Jjiftd  if9ut$  ^^ttCTtA* 

!•  BiH  by  the  heir  at  law  against  residnarj  devisees,  legatees,  and  exe« 
ciit^ia ;  soffgestiiig  a  secret  trust,  undertaken  at  the  request  of  the  testator, 
either  not  u^ly  declared,  or,  if  so,  void  as  to  the  red  estate,  and  written 
acknoidedgnients.  by  the  defendants  of  an  intended  trust  ibr  duffitable  pur- 
poses :  the  will  also  by  equal  legacies  to  them  and  nome  particular  expres* 
sions  importing  a  trust,  A  general  demurrer  to  the  discovery  and  relief 
was  overruled.    Muckleston  v.  Brown,  6  Ves.  52. 

^  2.  Bill  by  heir,  suggesting  a  secret  void  trust  for  charity  in  residuary  de- 
visees, but  without  evidence  of  a  trust  expressed,  or  of  an  engagement,  ex- 
pressed or  tacit,  preventing  it,  dismissed  with  costs;  unless  the  heir  would 
take  an  issue ;  to  which  he  is  entitled.    Paine  v.  Hall,  18  Ves.  jun.  475. 

26-  Resulting  or  imjdied  trtuts — common  lato  presumption.  , 

At  common  law  the  use  was  intended  to  be  in  the  feoffee  or  connsee ;  and 
is  not  averred ;  as  it  must  be,  if  to  the  use  of  the  feoffor,  &c.    S  Ves.  666. 

27*  Resulting  or  implied  trusts — conve^fance  wthout  consideration. 

Resulting  trust  for  grantor  in  a  deed,  where  the  consideration  is  only  five 
shillings.    1  Ves.  92. 

28.  Resulting  or  implied  trusts  — t$here  there  isjraud. 

1*  A  trustee  for  the  sale  of  estates  for  payment  of  debts,  who  purchased 
them  himself,  by  taking  undue  advantage  ot  the  confidence  reposed  in  him 
by  the  plaintiff,  and  previously  to  the  completion  of  the  contract,  sold  them 
at  a  highly  advanced  price ;  decreed  to  be  a  trustee  as  to  the  sums  produced 
by  sudi  last-mentioned  sale,  for  the  original  vendor.  Fox  v.  Mackreth, 
2  Cox,  820. ;  2  B.  C.C.  400. 

2.  A.  tenant  for  life,  with  remainder  to  B.  in  tail,  by  fraud  gets  B.'s 
authority  to  levy  a  fine,  and  convey  the  land  to  a  purchaser ;  he  invests  the 
purchase  money  in  the  funds,  where  it  is  clearly  identified.  A.  is  charge- 
able as  a  trustee  to  the  amount,  but  B«  has  no  lien  on  the  particular  fund. 
Newcomb  v.  Burden,  2  Anst.  843. 

29.  Resulting  or  implied  trusts  —  renexval  of  a  lease  by  a  trustee* 

1.  A  renewal  of  a  lease  for  lives  taken  by  tenant  for  life,  is  a  trust  for  the 
benefit  of  those  in  remainder.    Bowles  v.  Stewart,  1  Sch.  &  Lef.  209. 

2.  Renewal  of  a  lease  taken  by  a  trustee,  shall  enure  to  the  benefit  of  ces* 
tut  que  trust.    Griffin  v.  Griffin,  1  Sch.  &  Lef.  852. ' 

8.  A.  purchases  a  leasehold  estate  devised  to  him  for  the  use  of  the  plaintiff, 
at  an  appraisement,  and  afterwards  gets  a  new  lease  in  his  own  name ;  also 
purchases  part  of  the  testator's  share,  declared  to  be  a  trustee,  and  account* 
able  for  the  same  to  the  plaintiff.    Killinck  v.  Flexney,  4  B.  C.  C.  160. 

4.  Bequests  of  leaseholds  for  years  determinable  upon  lives,  for  life,  with 
remainder  over,  for  all  the  residue  of  the  testator's  term  and  interest  to  come 
therein  at  his  decease.  The  term  expired  in  the  life  of  the  testator  ;  who 
continued  to  hold,  and  pay  half^-year  s  rent  before  his  death*  as  tenant  by 
the  year.  Upon  the  general  words,  unrestrained,  comprising  the  interest 
from  year  to  year,  and  the  intention  upon  the  whole  will,  a  si£sequeat  lease 
obtained  by  the  executrix,  the  widow,  and  tenant  for  life  under  the  will,  was 
held  subject  to  the  uses  of  the  will ;  as  the  residue  of  the  term  at  his  death, 
if  any,  however  short,  would  have  been.    James  v.  Dean,  11  Ves.  883. 

5.  Testator  seised  in  fee  of  a  moiety  of  an  estate  at  L.,  and  in  possession 
of  the  other  moiety  as  tenant  from  year  to  year,  to  St.  J.'s  college,  (his  lease 
from  the  coUege  having  expired,)  gives  to  his  wife  durante  vtdwtate  **  all 
that  his  messuage  or  tenement,with  the  farm  and  lands  at  L.,  and  all  his  estate 
add  interest  therein,  she  paying  the  rent  reserved  to  St.  J.'s  college,"  ftc. 
The  widow,  after  his  deatn,  obtains  A  new  lease,  and  subseouentlv  purchases 
the  reversion  of  one,  te  whom  it  had  been  conveyed  by  the  college,  under 

8R  2  an 
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an  act  of  parliament:  held,  Ist,  that  the  renewed  lease  was  taken  subject  to 
the  trusts  of  the  will,  and  those  in  remainder  to  contribute  to  the  fine  paid  b]r 
the  widow,  in  proportions,  to  be  settled  by  the  master;  Sdlj,  that  toe  par- 
chase  of  the  reversion,  not  from  the  college,  but  from  the  person  to  wnom 
it  had  been  conveyed  by  the  college,  was  not,  under  the  circumstanceB,  to 
be  taken  subject  to  the  trusts  of  the  will.  Quare,  If  die  purchase  had  been 
from  the  coUege  itself.    Randall  v.  Russell,  3  Mer.  190. 

6.  A.,  possessed  of  a  church  lease  for  three  lives,  devised  it  to  trustees  fe* 
certain  purposes  till  his  son  R.  should  attain  twenty-one,  and  when  hk 
said  son  should  attain  that  age,  he  directed  his  trustees  to  stand  seised  of 
it  to  the  ate  of  his  said  son  and  the  heirs  of  his  body.  And  by  a  codicil 
he  directed»  that  if  his  son  R.  should  die  without  issue,  his  son  P.  should  in- 
herit the  estate  in  the  same  manner  as  R.  was  to  inherit  it.  R.  being  ^man 
tenant  in  tail,  if  he  surrendered  this  lease  and  take  a  new  one  to  bimselt  and 
his  heirs  for  three  new  lives,  there  is  no  equity  on  behalf  of  P.  to  make  Ik  or 
his  devisees,  trustees  of  the  new  lease  for  P.  '  Blake  v.  Blake,  1  Cox,  266. 

7*  A  tenant  for  life  of  a  leasehold  interest,  the  subject  of  settlement, 
surrendering  the  lease,  and  taking  a  new  one  for  his  own  benefit*  is  a 
trustee  for  those  entitled  to  estates  in  remainder  under  the  settlemeot; 
and  an  accumulation  of  rent  from  the  death  of  the  tenant  for  life  to  the 
expiration  of  the  new  lease,  belongs  not  to  his  devisee,  but  to  the  person 
next  entitled  under  the  settlement.  Eyre  v.  Dolphin,  2  B.  &  B.  5^90.  A 
mortgagee  with  notice  of  the  settlement,  cannot  protect  himself  as  a  purchaser, 
or  be  distinguished  from  *the  tenant  for  life,  the  mortgagor.     Ibid. 

30.  Resulting  or  implied  trusts  — purchase  toilh  trust^money* 

1.  One  covenants  to  pay  money  to  trustees  to  be  laid  out  in  real  estate:  he 
does  not  pay  it,  but  purchases  an  estate :  it  is  subject  to  the  uses.  Sowden  v. 
Sowden,  1  B.  C.  C.  582. 

2.  Purchases  were  to  be  made  with  the  trust  money,  but  no  time  limited 
for  niaking  them :  the  husband  made  a  purchase,  but  directed  it  not  to  be 
to  the  uses :  it  shall  not  be  applied  to  them ;  but  the  personal  estate  is  lia- 
ble for  the  breach  of  contract.     Pitt  v.  Jackson,  2  B.  C.  C.  51  • 

3.  Account  decreed  against  a  trustee,  who  having  engaged  the  trust  pro- 
perty in  an  adventure^  afterwards  renounced  it  for  the  trust,  and  declared  it 
to  be  on  his  own  account,  though  no  part  of  the  trust-money  actually  laid 
out.    Wilkinson  v.  Stafford,  1  Ves.  32. 

4.  Trustee  for  the  purchase  of  land,  died  without  personal  assets,  but  hav- 
ing purchased  land :  the  estates  were  held  not  liable  to  the  trust ;  the  cir- 
cumstances affording  no  presumption,  that  they  were  purchased  in  execu- 
tion of  the  trust.     Perry  v.  Phelips,  4  Ves.  108. 

5.  Trustee  for  the  purchase  of  land,  died  without  personal  assets  ;  having 
purchased  land.  If  the  trust  could  have  been  executed  during  his  life,  which 
upon  the  construction  was  questionable,  yet,  no  part  of  the  trust  fund  be- 
ing traced,  and  the  circumstances  affording  no  presumption  that  the  pur- 
chases were  made  in  execution  of  the  trust,  they  were  held  not  liairie.  Parry 
v.  Phelips,  17  Ves.jun.  173. 

6.  Purchases  held  not  a  substitution  for  estates  sold  under  a  power  in  a 
settlement  to  sell  and  invest  the  money  in  estates  to  be  settled  to  the  same 
uses ;  there  being  no  original  trust,  subsequent  agreement,  or  repr^entatioa 
relied  on.  Account  decreed  of  the  money  produced  by  the  sale,  not  of  the 
present  value.    Denton  v.  Davies,  18  Ves.  jun.  499. 

31.  Resulting  or  implied  trusts — purchase  in  the  name  of  a  stranger. 

1.  Payment  in  name  of  A.  with  his  money  raises  a  trust :  but  it  is  an  eqai^ 
which  may  be  rebutted  by  evidence.    1  Ves.  275. 

2.  Purchase  in  the  name  of  another,  not  a  child  or  wife,  a  tmatfkirtke 
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person  advancing  the  mone^ ;  unless  the  presumption  from  that  circumstance 
is  repelled  by  evidence.  Rider  v.  Kidder,  10  Ves.  SGO. 

S*  Purchase  in  the  name  t)f  another,  a  trust  for  the  party  who  pays  the 
consideration :  except  by  a  parent  in  the  name  of  his  child ;  which  is  pre- 
sumed an  advancement.  The  presumption  capable  of  being  rebutted ;  but 
does  not  give  way  to  slight  circumstances.    Finch  v.  Finch;  15  Ves*  43. 

4*  Resulting  trust  by  a  joint  advance  upon  a  purchase  in  the  name  of  one. 
Wray  v.  Steele,  2  Ves.  &  Beam.  S88. 

5.  Copyhold  granted  to  A.  and  B.,  his  wife,  and  C.  his  younger  son,  to 
take  in  succession  for  their  lives,  and  the  life  of  the  survivors.  The  pur- 
chase-money was  all  paid  by  A.  C.  is  nqt  a  trustee  of  his  life-interest  for  A.» 
but  takes  it  beneficially  as  an  advancement  from  his  father.  Dyer  v.  Dyer> 
2  Cox,  92. 

32.  Resulting  or  implied -^  an  agreement  raises  a  trust  in  equity. 

Agreement  concerning  any  subject,  though  in  form  personal,  raises  a  trust 
in  equity  against  the  party  himself,  volunteers,  and  claimants,  with  notice 
under  him ;  except  where  the  effect  would  be  to  restore  the  power  of  violat- 
ing it ;  as,  where  tenant  in  tail  has  suffered  a  recovery  contrary  to  hb  covenant. 
1  Ves.  478. 

SS.  Resulting  or  implied  —  toithout  the  ivord  "  trust.** 

Trust  by  implication  without  the  word  ''  trust.**     1  Ves.  &  Beam.  273. 

34.  Resulting  or  implied  —  that  equity  may  raise  a  trust,  there  must  be  at  least 

a  meritorious  cottsideration. 

Where  necessary  to  come  to  equity  to  raise  an  interest  by  way  of  trust, 
there  must  be  at  least  a  meritorious  consideration.     1  Ves.  55. 

35.  Resulting  or  implied — general  rules  respecting  toords  of  conjidencef  di^ 

rectioUf  recommendation^  or  request,  raising  trusts. 

1.  Words  of  desire  or  request,  in  order  to  amount  to  a  devise,  must  have 
precise  objects.     Harland  v.  Trigg,  1  B.  C.  C.  142. 

2.  No  trust  upon  words  of  request  or  recommendation,  unless  the  objects 
and  the  subject  are  certain.     10  Ves.  536. 

3.  Words  of  request  or  desire  in  a  will,  will  raise  a  trust  where  the  pro- 
perty and  the  Object  are  certain.     Pierson  v.  Garnet,  2  B.  C.  C.  38. 

4.  Testator  by  shewing  his  desire,  creates  a  trust,  unless  plain  words  or 
necessary  implication,  that  there  is  to  be  a  discretion  to  defeat  it.  2  Ves.  335. 

5.  Words  of  recommendation  not  considered  imperative,  unless  the  objeots 
and  subject  are  certain.    7  Ves.  85. 

6.  Words  of  recommendation,  or  precatory,  or  expressing  hope,  &c. ;  if 
the  objects  and  subject  are  certain,  are  imperative,  and  create  a  trust. 
8  Ves.  380. 

7.  Recommendation  in  a  will,  imperative.    9  Ves.  546. 

8.  Effect  of  a  directory  clause  in  a  will,  raising  an  executory  trust;  which 
equity  will  mould  to  the  purposes  of  the  testator.     12  Ves.  234. 

9.  Precatory  words  held  imperative,  where  tlie  object  and  subject  are 
certain.     18  Ves.  jun.  41. 

10.  Word  of  confidence,  if  the  object  be  certain,  and  the  subject  ascer- 
tained, in  equity  always  create  a  trust.    Wright  v.  Atkyns,  Cooper,  1 15. 

11.  Words  of  entreaty  in  a  bequest  create  a  trust,  although  there  be  ^ 
power  of  selection  amongst  children  or  grandchildren.  Prevost  v.  Clarke, 
S  Mad.  458. 

12.  Power,  which  by  the  will  the  party  is  required  to  execute  as  a  duty. 
He  is  a  trustee  for  the  exercise  of  it ;  and  has  no  discretion,  whether  he 
will  exercise  it,  or  not.  The  court  adopts  the  principle  as  to  trusts  \  and 
will  not  permit  his  negligence,  accident,  or  other  circumstances,  to  disap- 
point the  interest  of  those,  for  who^e  benefit  he  is  to  execute  it.  8  Ves. 
574. 

3  R  3  36.  Re- 
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S6«  Restdiing  or  implied  ^-cases  in  tnhich  toordi  of  confidence,  tfc.  tocfe  hdi 

to  raise  trtuU, 

1.  The  words  were,  **  I  give  the  residue  to  P.  P.,  his  executors,  adnunis- 
trators,  and  assigns.;  and  it  is  my  dying  request  to  the  said  P.  P.,  that  if  he 
shall  die  without  issue  livins  at  his  deaths  the  said  P.  P.  will  dispose  of  what 
fortune  he  shall  receive  under  the  will,  to  and  among  the  descendants  of  mv 
late  aunt  A.  C,  in  such  manner  and  proportion  as  he  shall  think  proper." 
This  was  held  at  the  rolltf,  to  raise  a  trust  for  the  descendants  of  A.  C. 
2  B.  C.  C.  38.  226. 

2.  Trust  raised  under  a  recommendation  by  a  will  to  a  legatee,  to  dispose 
of  her  legacy  among  certain  persons  after  her  death.  Malim  ▼•  Keighlj, 
2  Ves.  333.  529. 

S.  Trust  raised  by  implication  from  letters,  and  a  paper  referred  to  bj 
them,  and  in  the  handwriting  of  the  party,  though  not  signed  or  dated ; 
and  by  operation  of  law  from  advances  of  money.    Forster  v«  Hale,  3  Yes. 

696. 

4.  Legacy  to  a  father,  the  better  to  enable  him  to  provide  for  hit  youager 
children :  he  consented  to  secure  the  capital  ^  but  was  held  entitled  to  the 
interest.    Brown  v.  Cassamajor,  4  Ves.  498. 

5.  Devise  to  A.  and  her  heirs  for  ever,  "  in  the  fullest  confidence,  thai 
after  her  decease,  she  will  devise  the  property  to  mj  family."  A.  has  n 
estate  for  life  only,  with  remainder  in  trust  for  the  devisor's  heir,  w^perwma 
designator    Wright  v.  Atkyns,  17  Ves.  jun.  255. 

6.  Devise  to  a  nephew  in  fee,  *'  not  doubting,  in  case  he  should  have  no 
child,  but  that  he  will  dispose  and  give  my  said  real  estate  to  the  female  de^ 
scendants  of  my  sister,  in  such  part  or  parts,  and  manner,  as  he  ahail  think 
fit,  in  preference  to  any  descenaant  on  his  own  female  line."  Trust  in  the 
event  described  for,  the  *si8ter*s  children.  Parsons  v.  Baker,  18  Ves.  jon. 
476. 

7*  Devise  and  bequest  of  real  and  leasehold  estates  to  the  devisor's  widow 
and  her  heirs,  "  in  the  fullest  confidence  that  after  her  decease,  she  will  de» 
vise  the  property  for  my  family."  Held,  an  estate  for  life  only,  with  re- 
mainder in  trust  for  the  devisor's  heir  as  persona  designata.  Wright  ▼•  At- 
kyns,  19  Ves.  299. 

8.  Devise,  after  a  direction  that  all  the  debts  shall  be  paid,  amounts  to  a 
charge.     1  Ves.  &  Beam.  274. 

9.  Codicil  requiring  and  entreating  the  executor,  who  was  also  residiiaiy 
legatee,  by  will  or  deed  to  settle  and  secure  500/.  to  be  paid  at  his  decease, 
the  testator  declaring  that  he  had  omitted  to  express  it  in  his  will,  not  doubt- 
ing  that  the  executor  will  readily  comply  with  the  request;  a  trust,  by  way 
of  legacy  out  of.  the  assets ;  not  a  condition  imposed  independent  of  tbem. 
Taylor  v.  George,  2  Ves.  &  Beam.  378. 

10.  Testator  expressing  his  will  and  desire,  that  one-third  of  the  prindpai 
of  his  estate  and  effects  be  left  entirely  to  the  disposal  of  his  wife  amoo^ 
such  of  her  relations  as  she  may  think  proper,  after  the  death  of  his  sister; 
a  trust  for  her  next  of  kin  at  the  time  ot  her  death,  having  made  no  disposi- 
tion.    Birch  v.  Wade,  3  Ves.  &  Beam.  198. 

11.  **l  give  to  A.  C.  5001. ;  and  it  is  my  will  and  desire  that  A^  C.  may 
dispose  of  the  same  amongst  her  relations,  as  she  by  will  mav  think  proper.^ 
Held,  a  trust  for  the  relations  of  A.  C,  and  the  500/.  well  bequeathed  by 
the  will  of  A.  C.  to  her  sister,  and  her  sister's  children,  though  made  with- 
out reference  to  the  will  of  the  first  testator.    Forbes  v.  Ball,  3  Mer.  437. 

37>  Restdting  or  implied — cases  in  tohich  xjoords  of  conjidence,  tfc.  toerekeU 

not  to  raise  trusts. 

1.  Devise  to  testator's  wife,  "  not  doubting  she  will  give  what  ahaQ  b^ 
left  to  my  grandchildren ;"  not  sufficient  to  raise  a  trust.  Wynae  ▼•  Haw* 
kins.    IB.CC.  179. 

2.  The 
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S.  Th«  tesftitor  gave  the  residue  of  his  personal  estate  to  his  wifet  desiring 
her  to  provide  for  his  daughter  A.  out  of  tlie  same,  as  long  as  she,  his  wife, 
should  live,  and  at  her  decease  to  dispose  of  what  shall  be  left  among  his 
children,  iii  such  manner  as  she  shall  judge  tnost  proper.  There  is  notnaa 
absolute  trust  for  the  children  after  the  death  of  the  wife.  Pushman  v.  Fil- 
Hter,  5  Ves.  7. 

S.  Resulting  trust  for  the  heir;  the  only  express  devise  being  to  convey*  to 
she  devisor's  son,  Arom  and  after  his  age  of  thirty ;  which  he  aid  not  attain ; 
and  no  devise  by  implication  from  a  declaration,  that  he  shall  have  no  power 
over  the  estate  until  his  age  of  thirty.     Nash  v.  Smith,  17  Ves.  jun.  29. 

4.  Devise  to  A.  for  life,  with  liberty  to  leaye  the  same  to  whom  she 
thou^t  most  deserving  of  it,  recommending  to  her  to  have  a  due  regard  to 
the  testatrix's  mother's  relations,  is  not  mandatory  as  to  the  objects  of  the 
appomtment.    Randal  v.  Hearle,  1  Anst.  12^. 

38.  Resuliing  or  implied  trusts  ^-^Jrom  other  foords. 

1.  The  testator  devised  estates,  which  he  had  surrendered  in  several  pa- 
rishes ''  to  my  grandchildren :"  not  sufficient  to  raise  a  trust.  Wynne  v. 
Hawkins,  I B.  C.  C.  179. 

2.  A  woman,  under  a  power,  gave  300/.  by  a  testamentary  paper,  to  her 
husband ;  but  so  much  as  should  be  remaining  at  his  death,  to  her  brothers 
and  sisters :  the  property  is  in  the  husband  {U)solutely,  the  words  not  being 
sufficiently  certain,  as  to  the  property,  to  raise  a  trust.  Sprange  v.  Barnardil 
3  B.  C.  C.  585. 

3.  Direction  to  trustees  to  cut  trees  in  aid  of  testator's  real  and  personal 
estate  ;  held  not  a  trust,  but  a  mere  power,  upon  the  whole  of  tne  wilK 
Gower  v.  Eyre,  Cooper,  156. 

39.  Resulting  or  implied -^ jurisdiction  to  convert  the  subject  matter ^  as  betweeti 

tne  representatives  of  the  different  estates,  ' 

The  court  wilf  not  interfere  between  representatives  b]^  changing  the 
nature  of  property  in  execution  of  a  trust,  the  object  of  which  has  failed. 
Croft  V.  Slee,  4  Ves.  60. 

.40.  Resulting  or  implied — rtde  at  lato  as  to  tohen  executors  take  the  residue  : 

tohen  not, 

1.  At  law  executors  take  any  beneficial  interest,  unless  contrary  intent. 
1  Ves.  67. 

2.  At  law  the  appointment  of  an  executor  is  a  gift  of  every  thing  not 
disposed  of.    7  Ves.  228. 

41.  Resulting  or  implied  ^^  cases  in  tvhich  executors  may^  or  xvere  heldtOy  take 

the  residue, 

1.  Executor  takes  all  not  meant  to  be  disposed  of;  not  all  that  is  not  dis- 
posed of,  as  in  the  instance  of  lap^e ;  or  being  appointed  executor  in  trust, 
and  no  object  expressed.     18  Ves.  jun.  254; 

2.  A  legacy  will  not  take  away  executor's  right  to  the  residue,  unless  in« 
consistent  with  the  supposition  that  he  is  to  take  the  whole.    2  Ves.  80. 

3.  Executor  is  entitled  to  an  unbequeathed  residue,  unless  there  is  a  strong 
and  violent  presumption  against  him :  a  legacy  to  him  affords  such  presump- 
tion, but  parol  evidence  of  the  intention  is  admissible  to  rebut  that,  and  is 
not  to  be  confined  to  the  time  of  making  the  will ;  but  it  must  be  to  show 
the  intention  at  that  time  only.    Clenneli  v«  Lewthwaite,  2  Ves.  465.  644. 

4.  Executor  takes  the  residue,undisposed  of,  unless  there  is  a  strong  and 
violent  presumption  against  him.  A  legacy  does  afford  that  presumptidn, 
unless  there  are  special  circumstances.    4  Ves.  729. 

5.  Bequest  to  executor,  by  way  of  exception,  is  not  sufficient  to  bar  him 
from  the  residue  undisposed  of.    4  Ves.  731. 

■  4.  A  legacy  to  an  executor  raises  a  presumption  against  his  legal  tide  to 
die  re«due  ;  which  he  may  rebut  l)y  evidence.    7  Ves.  229.  > ; 

3  R  4     '  7.  Legacies 
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7.  Legacies  of  a  dtamood  ring  to  one,  and  of  9O0l.  each  to  tome  ef  ibe 
others  for  mourning  rings,  as  a  token  of  affection,  &c.,  would  not  make  the 
executory  trustees.     Sadler  v.  Turner,  8  Yes.  617* 

8.  Bequest  to  executors  in  trust,  but  the  trust  not  declared,  or  fiuling,  fe 
a  trust  for  the  next  of  kin.     14*  Ves.  S70. 

9.  Executors  having  unequal  legacies,  are  not  debarred  from  taldng  the 
undisposed  residue.    Bowker  v.  Hunter,  1 B.  C  C.  338. 

10b  Where  there  are  several  executors,  some  of  them  having  legauaes, 
does  not  turn  them  into  trustees.    Frewin  v.  Relfe,  2  B.  CC.  220. 

11.  Executors,  some  having  unequal,  and  others  no  l^acies,  ahdl  take 
the  undevised  surplus  equally.    Oliver  v.  Frewin,  i  B.  C.  C.  590. 

12.  So,  where  some  of  the  executors  have  unequal,  and  others  ■•  le- 
gacies.   Frewin  v,  Oliver,  Ibid. 

15.  Unequal  legacies  do  not  make  executors  trustees  of  the  rendue* 
12  Ves.  309. 

14.  Executors,  with  unequal  l^acies,  not  trustees  for  the  next  of  Idn  of 
the  residue  undisposed  of.     Kawlings  v.  Jennings,  13  Ves.  39- 

15.  A  blank  space  between  the  last  line  of  a  will  and  the  sjgnatore,  raises 
no  presumption  of  an  intention  to  dispose  of  the  residue  against  tlie  legal 
right  of  the  executor.  White  v.  Williams,  3  Ves.  &  Beam.  72.  Evidence 
offered  by  the  next  of  kin,  rejected :  the  presumption  not  being  raaaed. 
Ibid. 

16.  Where  a  testator  gives  a  legacy  to  A.  by  will,  and  afterwards,  by 
codicil,  appoints  him  his  executor,  quaere^  if  the  violent  presumption  to 
exclude  him  from  the  surplus,  arises.  But  where  the  appomtmenc  follows 
.the  gift  of  the  legacy,  though  at  any  interval,  in  the  same  instrument,  the 
rule  does  apply,  because  the  whole  instrument  must  be  construed  to  have 
effect  at  once  from  the  moment  of  signature.  Langhara  v.  Sanford,  2  Men  21. 

17.  Appointing  one  a  trustee  as  well  as  executor,  shall  not  Inut  his  taking 
an  undisposed  residue.    Battely  v.  Windle,  2  B.  C.  C.  31. 

18.  Residue,  unbequeathed,  decreed  to  the  executor,  who  was  a  I^atee, 
upon  the  intention  appearing  in  the  will  and  by  parol  evidence.  ClenneU  v. 
Lewthwaite,  2  Ves.  465.  644. 

19.  See  Trust,  22.  23. 

20.  A  paper,  proved  as  a  will,  reciting  the  marriage  articles  of  the  testa- 
tor's daughter  with  A. ;  confirming  those  articles ;  and  directing,  that  all  the 
testator's  property  and  effects  shall  be  vested  in  A.  preferable  to  any  exe- 
cutor or  administrator  upon  and  after  the  testator's  decease  for  all  and  every 
the  purposes  of  his  said  agreement  expressed  or  intended.  The  probate  ol>- 
tained  by  A.  as  executor,  conclusive ;  and  he  was  held  not  a  trustee  for  tlte 
next  of  kin,  upon  parol  evidence  of  declarations,  subsequent  to  the  will. 
Walton  v.  Walton,  14  Ves.  318. 

21.  Testator  gave  all  his  estate  and  effects  to  two  persons,  their  heirs,  ex- 
ecutors, &c. ;  upon  trust,  in  the  first  place,  to  pay,  and  charged  and  charge- 
able with  all  his  debts  and  funeral  expences,  and  the  legades  after  gfren. 
Those  persons,  whether  they  could  claim  in  their  individual  characters,  or 
not,  being  afterwards  appointed  executors,  held  entitled  to  the  residue,  un- 
disposed of,  (including  a  legacy  to  a  charity,  void  by  the  stat.  9  Geo.  2. 
c.  36.)  for  their  own  benefit ;  against  the  claim  of  the  next  of  kin :  the  whole 
property  being  personal.     Dawson  v.  Clark,  15  Ves.  409. 

&•  Executor  having  general  and  specific  legacies,  not  expressly  for  his 
care,  &c.,  was  not  precluded  from  giving  evidence  of  the  intention,  that  be 
should  have  the  residue  beneficially,  by  an  exception  of  plate  out  of  luni- 
ture,  bequeathed  to  him,  and  by  a  bequest  to  him  of  a  contract  for  a  lease- 
hold house,  subsequent  to  the  appointment  of  ex^utor;  the  effiect  beioe 
only,  that  he  should  not  take  the  plate  under  that  bequest  of  furniture ;  and 
a  future  disposition  of  the  residue  might  have  been  contemplated.  Upon 
the  evidence,  raising  no  direct  inlontion  in  his  favour,  but  mere  inference 

6  from 
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from  ec|uivoctil  dieclaralions,  with  an  int^Dtron  to  make  an  express  residuary 
disposition,  the  executor  declared  a  trustee  of  the  residue  lor  the  next  of 
kin.    Langham  v.  Sanford,  17  Ves.  jun.  4>S5. 

23*  General  devise  and  bequest  to  two  persons,  their  heirs,  executors, 
administrators,  &c«  upon  trust,  in  the  first  place,  to  pay,  and  charged  and 
chargeable  with  all  the  testator's  debts  and  tiineral  expences,  and  the  lega- 
cies after  given.  Those  persons,  being  afterwards  appointed  executors, 
taking  the  absolute  property,  subject  only  to  a  charge,  are  entitled  to  the 
residue  undisposed  of,  (including  a  legacy  to  a  charity,  void  by  statute 
9  Geo.  2.  C..36.)  for  their  own^benefit,  against  the  claim  of  the  next  of  kin ; 
the  whole  property  being  personal.  Upon  their  right,  as  executors,  qtuere. 
Dawson  v.  Clark,  IS  Ves.  jun.  247* 

24.  Unequal  legacies  to  executors ;  the  residue  of  the  testator's  personal 
estate  being  undisposed  of,  held,  that  they  were  entitled  to  such  residue ; 
the  giving  to  them  of  unequal  legacies,  manifesting  that  it  was  the  intention 
of  testator  that  one  should  have  more  than  the  other.  Bowk^r  v.  Hunter, 
Dick.  605. 

25.  Executors  not  trustees  of  the  residue  for  the  next  of  kin :  two  of  them 
only  having  a  legacy,  expressed  to  be  a  testimony  of  regard ;  and  immedi- 
ateiy  following  a  particular  trust,  imposed  upon  them.  Griffiths  v.  Hamilton, 
12  Ves.  298. 

26.  Executors  entitled  to  the  residue,  undisposed  of:  no  inference  against 
their  legal  right  by  any  interest  under  the  will ;  one  only  having  a  legacy { 
and,  though  called  trustees  as  to  specific  trusts,  imposed  upon  them,  distinct 
from  their  appointment,  as  executors,  no  clear  intention  to  make  them  trus- 
tees of  tlie  residue ;  which  requires  a  strong  and  violent,  though  not  irresisti- 
ble presumption.    Pratt  v.  Sladden,  14  Ves.  193. 

27.  Surviving  executor  held  entitled  to  the  whole  residue,  where  the  exe- 
cutors had  unequal  legacies ;  and,  though  the  testator  had  left  his  will  unfi- 
nished, a  blank  being  in  the  ordinary  place  for  the  residuary  clause*  White 
V.  Williams^  Cooper,  58. 

42.  Resulting  or  implied  —  cases  in  tohich  executors  tnat/,  or  toere  held  not  to, 

take  the  residue* 

1.  Where  it  appears  by  express  declaration  or  plain  inference*  that  exe- 
cutors are  not  intended  to  take  the  residue  benencially,  they  are  trustees. 
A  legacy  is  only  one  mode  of  showing  it ;  and  if  expressed  to  be  for  care 
and  trouble,  parol  evidence  cannot  be  received.    4  Ves.  22. 

2.  A  specific  legacy  shall  bar  the  wifie,  being  executrix,  from  taking  the 
undisposed  surplus.    Martin  v.  Rebo^v,  1 B.  C.  C.  154. 

S.  Executor  having  an  annuity  of  3/.  for  collecting  rents,  turns  the  exe- 
cutor into  a  trustee.    Lowson  v.  Copeland,  2  B.  C.  C.  156. 

4.  Executrix  having  a  life-estate,  residue  to  be  divided  among  next  of  kin« 
Zouch  V.  Lambert,  4  B.  C.  C.  326. 

5.  Executor  having  a  legacy  expressly  for  his  care  and  trouble,  is  a  trustee 
of  the  residue,  undisposed  of,  for  the  next  of  kin.     12  Ves.  308. 

6.  Executor  having  a  legacy  expressly  for  his  care,  &c.,  cannot  produce 
evidence  of  intention  that  he  should  take  the  residue  beneficially.  17  Ves. 
jun.  443. 

7.  Executor  with  a  legacy,  or  executors  having  equal  legacies,  trustees 
for  the  next  of  kin,  of  the  residue  undisposed  of;  as  being  part  given,  they 
cannot  be  intended  to  take  the  whole.     1  Ves.  &  Beam.  277- 

8.  Executors  having  equal  legacies  for  their  care  and  trouble ;  trustees  of 
the  residue  for  the  next  of  kin.    Gibbs  v.  Rumsey,  2  Ves.  St  Beam.  294. 

9.  Executors  appointed  expressly  in  trust,  take  the  residue,  undisposed  of, 
not  beneficially,  but  in  trust  for  the  next  of  kin.    14  Ves.  198. 

10.  Personal  property  becjueathed  upon  trust,  which  does  not  exhaust  the 
wholci  the  executor  not  entitled  to  the  surplus.     18  V^.  jun.  255. 

11.  Legacy 
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11.  Legacy  to  an  executor  wlio  is  also  a  trostee,  excludes  bin  firam  the 
beneficial  interests  in  the  residue,  unless  expressly  given.  Bull  ▼•  Kings- 
ton,  1  Mer.  314. 

12.  The  executor 'being  by  a  legacy  for  his  care,  clearly  a  trustee  of  the 
residue  for  the  next  kin,  the  other  must  be  a  trustee  also.    While  v.  Etubs, 

4Ves.21. 

IS.  Equal  legacies  to  two  executors,  make  them  trustees  of  the  residue  ud 
disposed  of;  notwithstanding  inequality  as  to  the  real  estate.  So,  though  the 
l^acies  are  given  by  a  subsequent  instrument,    6  Ves.  64. 

14.  Two  of  the  executors  beine  clearly  trustees  by  the  e^ct  of  directi#ni 
annexed  to  their  appointment,  aU  the  executors  are  trustees  for  the  next  of 
kin  of  the  residue  undisposed  of.    Sadler  v.  Turner,  8  Ves.  617- 

15.  One  of  the  executors  being  a  trustee  of  the  residue,  all  are  Crustees. 

IS  Ves.  90o* 

16.  A  legacy  to  the  next  of  kin,  does  not  rebut  the  trust  of  the  residue  on. 
disposed  of.    1 2  Ves.  310.  , 

17.  In  the  ordinary  case  of  la|)8e,  the  executor  will  not  take,  though  the 
subject  is  not  given  to  any  one  else.     18  Ves.  jun.  255. 

18.  'Where  the  residue  is  given  to  one  who  dies  m  the  lifetime  of  the 
tator,  whereby  it  is  lapsed,  the  executors,  though  they  have  no  legacies, 
trusteesfor  the  next  ofkin.    Bennet  v.  Batchelor,  SB.  C.  C.  28. 

19.  Residuary  legatee  dying  in  life  of  testator,  executors  are  trustees  of 
residue  for  next  of  kin,  though  no  legacy  to  them,  except  10^  to  one  for 
mourning.    Bennet  v.  Batchelor,  1  Ves.  63.    > 

20.  Real  and  personal  estate  being  given  to  trustees  to  be  sold  and  coo- 
verted  into  personalty,  the  trustees  to  pay  the  produce  to  A.  for  life,  with- 
out further  disposition ;  the  residue  does  not  go  to  the  trustees  as  undbposed 
of,  (though  made  executors,  and  one  of  them  had  a  legacy ;)  but  is  a  result- 
ing trust  for  the  heir  for  so  much  as  was  the  produee  of  me  real  estate,  and 
as  to  the  personal  for  the  next  ofkin.     Robinson  v.  Taylor,  2  B.  C.C.589. 

21.  Where  the  testatrix,  by  will,  made  the  defendants  trustees,  and  save 
them  legacies,  and  by  codicil  appointed  them  executors,  and  ordenfd  &em 
to  be  paid  for  joumies  and  expences  ;  this  shews  an  intention  to  make  them 
executors  in  trust  only.    Dean  v.  Dalton,  2  B.  C.  C.6S4. 

22.  Testator  gives  to  defendant  several  benefits,  in  case  she  continues 
unmarried,  but  gives  her  a  sum  of  money  secured  on  a  market,  abscrfutely, 
and  makes  her  executrix  ;  the  residue  shall  go  to  the  next  of  kin.  Nourse 
V.  Finch,    4B.C.C.239. 

23.  Executor  held  a  trustee  for  the  next  ofkin  of  the  residue  undisposed  of 
upon  a  legacy,  against  an  argument  upon  the  will  opposing  the  presumptioB. 
Abbott  V.  Abbott,  6  Ves.  343. 

24.  Executor  trustee  of  the  surplus  for  next  of  kin,  where  both  had  lega- 
cies.  .  Kennedy  v.  Stainsby,  I  Ves.  66.  n. 

25.  Executors,  having  legacies  of  20^  a-piece  to  buy  mourning  rings,  and 
equal  specific  legacies,  were  upon  the  former  held  trustees  of  the  undisposed 
of  residue  for  the  next  of  kin.    Nisbett  v.  Murray,  5  Ves.  149. 

26.  Executors,  though  not  having  legacies,  held  trustees  of  Uie  residue 
for  the  next  of  kin.    Urquhart  v^  King,  7  Ves.  225. 

27*  Residue  unbequeathed ;  codicil  disposing  of  it,  but  with  blanks  for 
names.  Sec*  not  filled  up,  and  unexecuted,  found  with  the  will ;  and  con- 
tradictory evidence  of  intent :  executor  having  a  specific  legacy  trustee  for 
the  next  xyf  kin.    Nourse  v.  Finch,  1  Ves.  344. 

28.  Residue  unbequeathed ;  codicil  disposing  of  it,  but  with  bhmks  for 
names,  &c.  not  filled  up,  and  unexecuted,  found  with  die  will :  and  contra* 
dtctory  evidence  of  intent :  executor  having  a  specific  legacy  is  a  trustee  for 
she  next  of  kin.    Homsby  v.  Finch,  2  Ves.  78. 

29.  Executor  having  specific  bequests  by  will  and  codicil,  held  a  trustee  for 
^  next  of  i(in  as  to  tine  residue  undisposed  of.  Holford  v.  Wood,  4  Ves.  76. 
•J  '  30.  TesUtrix 
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3(K  Testatrix  by  will,  appointed  an  executory  and  gave  him  a  legacy : 
afterwards,  by  a  testamentary  paper,  she  directed  the  residue  to  be  disposed 
of  according  to  private  instructions  to  him ;  and»  having  by  a  subsec^uant 
codicil  added  another  executor,  died  without  giving  any  instructions :  the 
executors  are  trustees  of  the  residue  for  the  next  of  kin.  Mocdannt  v.  Hussey, 
4Ves.ll7. 

SI.  A  partnership  in  London  beins  appointed,  not  individually,  but  as  a  firm, 
executors  and  guardians  claimed  the  residue  undisposed  of  in  exclusion  of 
persons  appointed  attorneys,  executors,  and  guardians,  in  Denmark,  and 
others  appointed  attorneys  and  executors  in  India :  decreed  a  trust  for  the 
next  of  kin  ;  and  it  was  referred  to  the  master  to  appoint  a  guardian.  De 
Mazer  v.  Pybus,  4  Ves.  644. 

82.  Bequest  of  various  particulars,  comprising  all  the  testator's  penianal 
estate,  to  his  wife  for  life :  then,  after  specifically  disposing  of  and  chargiiig 
with  legacies  certain  parts  after  the  deatn  of  his  wife,  he  appointed  her  exe- 
cutrix, she  paying  his  debts  and  funeral  expences :  held  a  resulting  trust  as 
to  the  residue ;  Uiere  being  no  farther  disposition,  and  no  evidence.  Dick. 
V.  Lambert,  4  Ves.  725. 

SS»  Testatrix  bequeathed  to  her  sister  B.  for  life ;  declaring,  that  it  was  her 
absolute  desire,  that  she  bequeathed  to  those  of  her  own  family  what  she  has 
power  to  dispose  of,  provided  they  behave  well  to  her.  B.,  by  her  will,  de- 
claring, she  meant  to  make  no  disposition  of  her  sister's  property,  it  was  held 
a  trust  for  the  next  of  kin  of  B.     Cruwys  v.  Colman,  9  Ves.  819. 

34.  Testator,  revoking  all  wills  and  codicils,  declared  that  to  be  his  codi- 
cil ;  by  which  he  directs,  that  the  whole  of  his  property,  **  shall  pass  by  this  , 
my  codicil  according  to  law,"  save  and  except  some  legacies  mentioned ; 
and  appointed  his  brother  sole  executor ;  requesting  htm  to  make  such  little 
arrangements  as  he  has  reason  to  think  the  testator  should  wish.  The  exe- 
cutor is  a  trustee  for  the  next  of  kin  and  widow,  according  to  the  statute  of 
distributions.    Lord  Cranley  v.  Hale,  14  Ves.  807. 

S5.  General  devise  and  bequest  to  executors,  having  equal  legacies  of 
stock  for  mourning,  their  heirs,  executors,  Site,  on  the  fecial  trust  to 
devote  all,  both  real  and  personal,  to  debts,  legacies,  and  annuities ;  a  result- 
ing trust  of  the  residue.     Southouse  v.  Bate,  2  Ves.  dr  Beam.  896/ 

36.  Personal  estate  bequeathed  to  trustees  upon  trust.  The  executors, 
one  of  whom  was  also  one  of  the  trustees,  not  entitled  beneficially,  in  default 
of  the  declaration  of  trust.    Milnes  v.  Slater,  8  Ves.  295. 

87-  Executors  trustees  of  the  residue,  undisposed  of,  for  the  next  of  kin 
by  the  effect  of  expressions  in  the  will,  importing  a  trust,  and  reversionary 
legacies  upon  the  oecease  of  two  annuitants.  Legacies  to  the  next  of  lun  do 
not  exclude  them.     Seley  v.  Wood.  10  Ves.  71* 

88.  Residuary  bequest  cancelled  by  striking  through  with  a  pencil  all  the 
disposing  part,  leaving  only  the  general  description,  with  notes  in  pencil  in 
the  margin,  indicating  alteration,  and  a  different  disposition  of  certain  arti- 
cles; a  resulting  trust  for  the  next  of  kin.  Mence  v.  Mence,  18. Ves. 
jun.848. 

89.  Instances,  where  the  residue  being  intended  to  be  given  from  the 
executors,  they  cannot  take  it ;  though  the  bequest  does  not  take  effect. 
15  Ves,  414. 

40.  Testator  gives  to  A.  10,0002.,  together  with  the  furniture  in  his  hoosca, 
(plate  only  excepted,)  and  appoints  him  executor.  Although-  the  legacy,  aob- 
stitutes  a  violent  presumption  in  law,  that  the  testator  meant  to  exckioe  htm 
.  from  the  beneficial  interest  in  the  residue,  the  exception  out  of  the  bequest 
of  furniture  is  not  a  circumstance  to  confirm  that  presumption,  so  as  to  pre- 
clnde  him  from  giving  parol  evidence  of  intention  in  his  power;  such  evi- 
dence being  also  liable  to  be  repelled  by  evidence  of  a  contrary  intention. 
The  evidence  not  amounting  to  a  direct  intention  in  the  executor's  favour, 
and  being  met  by  contrary  evidencci  tending  to  confirm  the  legal  presump- 
tion 
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tion  against  him,  he  was  dtdared  bv  the  master  of  the  roUs  to  be  a  trustee  of 
the  residue  for  the  next  of  kin  ;  and  decree  affirmed  upon  appeal.  N.  B.  la 
this  case  it  was  contended,  that  to  rebut  the  presumption  of  law,  it  is  enough 
to  shew  evidence  of  an  intention  to  exclude  the  next  of  kin,  without  any 
eridence  of  direct  intention  in  favour  of  the  executor ;  but  the  lord  cbao* 
cellor's  judgment  seems  to  have  lefl  that  point  undecided.  Langfaam  v«  San- 
ford,  2Mer.6. 

41.  Testator  appoints  A.  and  B.  his  executors,  together  with  his  wife, 
**  hoping  they  will  be  so  good,  out  of  respect  to  his  wifcf  to  accept  the 
office.*'  And  as  to  tohat  looridltf  property  he  hadj  **  I  dispose  of  the  same  in 
manner  following."  The  testator  tnen  gave  several  specific  and  pecuniarj 
legacies,  but  made  no  disposition  of  the  residue.  Held,  that  the  iotention 
was  clearly  expressed  by  the  clause  requestin|;  the  executors  to  accept  the 
office,  foUowecl  by  the  declaration  as  to  his  disposal  of  his  whole  property ,* 
that  Uie  executors  should  not  take  the  residue  beneficially.  Giraud  ▼•  Han- 
bury,  3  Mer.  150. 

43.  Resulting  or  implied  trust  —  mode  in  which  executors,  tohen  entiiledy  take 

the  residue* 

Executors  take  the  residue,  precisely  in  the  same  plight  as  residuary 
legatees  would  take  it.     15  Ves.  417« 

44.  Resulting  or  implied  —  where  there  is  no  next  ofkin^  executors^  themselves 

excluded^  are  trustees  Jor  the  crown. 

Executors  havine  legacies  given  to  them,  and  there  being  no  next  of  kin 
to  taJce  the  undevised  surplus,  are  trustees  for  the  crown.  Middletoo  v. 
Spicer,  1  B.C.C.  201. 

45.  Resulting  or  implied  trusts  —  analogy  or  difference  between  the  rules  at 
law  and  in  equity,  as  to  real  estate  residting  under  a  devise  to  the  heir. 

Whatever  is  not  disposed  of  in  equity  results  to  the  heir,  as  at  law. 
10  Ves.  280. 

46.  Resulting  or  implied  trusts  —  cases,  under  devises,  in  which  real  estate  was 

held  to  result  to  the  heir* 

1.  Real  estate  given  to  an  executor  in  trust  to  sell,  and  to  make  one  mass 
with  the  personal  estate,  and  the  residue  to  be  divided  amongst  particular 
legatees,  in  proportion  to  their  legacies ;  two  of  the  legatees  died  in  the 
testator's  lifetime ;  such  proportion  as  they  would  thereby  nave  been  entitled 
to,  had  they  lived,  which  arose  from  the  real  estate ;  held,  on  appeal,  to  result 
for  the  benefit  of  the  heir  at  law.    Akeroid  v.  Sraithson,  Dick.  566. 

2.  E.  C.  conveyed  several  sums  of  money  to  trustees,  to  be  laid  out  in 
land,  to  be  settled  to  the  use  of  himself  for  life,  remainder  as  to  the  lands,  to 
be  purchased  with  different  sums,  to  several  of  the  same  uses,  but  with  dif- 
ferent ultimate  remainders :  by  will,  he  gave  leasehold  estates  and  a  mort- 
gage to  secure  annuities ;  the  surplus  interest,  or  the  rents  of  the  lands  to  be 
purchased  to  be  paid  to  R.  C  for  life,  and  to  be  settled  in  the  same  manner 
as  his  other  estates.  It  being  uncertain  which  of  the  limitations  the  devise 
was  to  follow,  it  is,  as  to  the  ultimate  reminder  (the  intermediate  uses  being 
spent,)  undisposed  of,  and  goes  to  the  heir  at  law  as  a  resulting  trust.  Les- 
lie v.  Duke  of  Devonshire,  2  B.  C.  C.  187. 

3.  Devise  of  real  and  personal  in  trust :  personal  alone  being  suffident, 
and  the  residue  undisposed  of,  there  is  a  resulting  trust  as  to  the  real  for  the 
heir  at  law.     Robinson  v.  Taylor,  1  Ves.  44. 

4.  Devise  upon  a  future  contingency ;  and  no  intermediate  disposition  of 
the  rents  and  profite :  a  resultipg  trust  for  the  heir.    3  Ves.  725. 

5.  Entitled  by  way  of  resulting  trust  until  tlie  determination  of  an  event, 
upon  which  future  contingent  estates  were  to  arise,  restrained  from  cutting 
timber.     Stansfield  v.  Habergham,  10  Ves.  273. 

6.  Con- 
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.  6.  ConventoD  of  real  estate  into  personal  by  mil  for  a  particular  purpose, 
which  failed :  a  resulting  trust  for  the  heir,  i^nst  the  next  of  kin.  Wil* 
liams  V.  Coade,  10  Ves.  500. 

7*  Devise  of  real  estate  to  be  sold.  The  object  being  a  provision  for 
legpuaes,  not  an  absolute  conversion  to  all  intents,  a  resulting  trust  for  the 
heir  at  law  as  to  the  surplus ;  which  was  not  affected  by  the  appointment  of 
**  residuary  executor."    Berry  v.  Usher,  11  Ves.  87* 

8..  Resulting  trust  for  the  heir :  a  special  disposition  of  money  to  be  raised 
by  sale  of  the  estate,  failing  by  lapse.     12  Ves*  416. 

9.  General  devise  and  bequest  upon  trusts,  not  sufficient  to  exhaust  the 
whole  property ;  *  a  resulting  trust  for  the  heir  and  next  of  kin.    15  Ves.  416* 

10*  I)evise  and  bequest  upon  trust ;  the  devisee  cannot  take  beneficially 
the  real  estate  not  exhausted ;  but  a  trust  results  for  the  heir ;  nor  can  the 
executor,  whether  himself,  the  trustee,  or  another,  take  beneficially  the  suv- 
plus  of  the  personal  property.     18  Ves.  jun.  255. 

11*  Bequest  of  accumulated  fund  from  real  and  personal  estate,  when  the 
legatee  attains  twenty-one  ;  upon  his  death  under  tnat  ase,  a  resulting  trust 
for  the  respective  representatives.  Chambers  v.  Brailsford,  18  Ves.  jun. 
368. 

12.  Devise,  when  the  devisee  attains  twenty-one,  a  resulting  trust  for  the 
heir  until  that  period ;  and  by  the  previous  death  of  the  devisee,  the  remain- 
der accelerated.    Chambers  v.  Brailsford,  Ibid. 

13.  Where  a  term  was  created,  and  no  trusts  of  it  declared,  but  the 
estates  devised  to  tenant  for  life,  with  remainders  over,  the  court  decided 
that  there  was  no  resulting  trust  as  to  the  term,  but  that  it  attended  the  in- 
heritance.   Sidney  v.  Miller,  Cooper,  206. 

14.  When  in  a  will^  the  intention  of  the  testator,  being  to  provide  an 
auxiliary  fund  for  legacies,  and  not  a  complete  conversion  out  and  out ;  the 
residue  of  the  real  estate,  after  making  good  the  deficiency  of  the  personal 
in  payment  of  legacies,  a  resulting  trust  for  the  heir  at  law :  notwithstanding 
a  legiacy  given  him,  and  the  testator  "  appointed  and  devised  residuary 
legatees.''    Kellett  v.  Kellett,  1  Ball  &  Beatty,  533. 

15.  Devise  after  payment  of  debts,  legacies,  &c.  of  specific  freehold  and 
leasehold  estates,  to  A.,  subject  to  incumbrances ;  and  of  all  other  his  free- 
hold and  leasehold  estates,  together  with  .all  his  personal  estates,  to  trustees^ 
to  sell ;  and  out  of  the  money,  in  the  first  place,  to  pay  their  expences  in 
execution  of  the  will  or  trusts ;  and,  without  farther  disposition,  appointing 
the  trustees  executors.  A  resulting  trust  as  to  the  produce  ot  the  red 
estate  for  the  heir  at  law.    Hill  v.  Cock,  1  Ves.  &  Beam,  173. 

16.  Devise  of  freehold  estate,  in  trust,  to  sell  and  apply  the  money  to- 
wards payment  of  the  legacies ;  the  residue  of  the  personal  estate,  after  pay- 
ment of  aebts,  legacies,  &c.  upon  trust  to  convert  all  the  said  residue  of  his 
personal  estate  into  ready  money,  to  be  laid  out  in  freehold  property,  to  be 
settled.  The  personal  estate  leaving  a  residue  beyond  the  charges,  the  real 
estate  a  resultmg  trust  for  the  heir  at  law ;  and  charged  with  the  legacies, 
not  priiparily,  but  only  as  an  auxiliary  fund  to  the  personal  estate.  Maugh- 
am V.  Mason,  1  Ves.  &  Beam.  410. 

17*  Money  produced  by  the  sale  of  real  estate,  bequeathed  for  charitable, 
purposes,  a  resulting  trust  for  the  heir.  Gibbs  v.  Rumsey,  2  Ves.  A  Beam. 
294. 


47*  RenMng  or  implied  trusti-^ctuet  under  devitesy  in  tokieh  retd  etiate  tna^p 

or  tpas  held  nai  to^  rendi  to  the  heir* 

1.  If  an  ebtate  is  devised,  charged  with  legacies,  which  fiii],  the  devisee, 
and  not  the  heir,  shall  have  the  benefit  of  it.    4  Ves.  811. 

2.  In  case  of  lapse  of  real  estate  the  heir  takes.    8  Ves.  25. 

3.  No  resulting  trust  for  an  heir  taking  a  benefit  in  the  will ;  but  subject 
to  circumstances.    1  Ves.  Sc  Beam.  278. 

4.  Con- 
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4.  Conttnidiim  of  a  dwise  in  fee,  «id))eet  nd  ebitgMMe  vitii 
upon  the  mtention  collected  ftooi  the  mho\e  wiU,  a  beneidal  devne,  aad  Bit 
a  trust  resulting  to  the  heir  as  to  the  surplus  beyond  the  annirities.  Kji^t. 
Dennison,  1  Yes.  &  Beam.  960. 

5«  Residuary  bequest  to  trustees  and  executors  descra>ed  both  by  ifaar 
character  and  names,  te  be  disposed  of  to  such  person  and  peraons,  md  is 
such  manner  and  form,  and  in  such  son  and^snms  of  money,  an  they  m  tkir 
discretion  shall  thmk  proper  and  expediciit ;  an  ahsolate  intereat  to  then 
beneficially,  or  an  absolute  power  of  appointment ;  exehsdtng  Uie  next  of 
kin,  and  the  heir,  as  to  the  produce  of  real  estate.  Gibbs  t.  RunEwey,  2  Vcs. 
4k  Beam.  39#. 

48.  Resulting  or  implied — Jbr  the  heir  en  a  eonvenion. 

Question  of  a  resulting  trust  only  arises  between  the  real  and  persoul 
representative  of  the  testator,  not  between  the  representatives  of  a  party 
taxing  under  the  will.    Ashby  v.  Palmer,  1  Mer.  296. 

49.  Resultimg  or  implied  ^^^  for  ike  heir  of  a  party  tmldng  under  a  mil/, 

converting  property* 
Ibid. 

50.  Renking  or  impUedtruits  —  on  a  seixin  ex  parte  maiemL 

Conveyance  by  one  seized  ex  parte  matemA :  the  use  results  in  the  same 
manner:  so,  if  expressly  limited  to  him.    8  Ves.  667. 

51.  JtestUiing  or  implied — general  rule  at  to  ike  person  for  tphom,  ^c. 

A  trust  cannot  result  by  operation  of  law,  but  for  those  for  whom  it  miglit 
have  been  declared  by  the  party  creating  it.  Burgess  v.  Wbeate,  1  Edeo, 
207. 

52.  Resulting  or  implied  trusts  —  where  ike  tnui  cannot  take  efftd. 

A  conveyance  of  land,  to  raise  a  sum  of  money,  and  pay  the  interest  to 
A.  until  marriage,  then  to  pay  her  the  principal ;  A.  never  marries :  this 
is  a  resulting  trust  to  the  settlor,  but  in  his  hands  is  personalty,  and  pssso 
by  the  bequest  of  the  residue  In  his  will.    Hewit  v.  Wright,  1  B.  C.  C.  86. 

58.  Resulting  or  implied  —  in  the  case  of  a  legacy  given  to  erect  a  charity. 

Where  l^acy  is  given  only  to  erect  a  charity,  l^tee  is  a  trustee  at  all 
events ;  and  can  have  no  pretensions  for  himself.    1  Yes.  475. 

54.  Rendting  or  implied  trusts -^in  ike  case  of  a  conditional  legacy  laptei- 

Appointment  of  a  sum  of  money  by  will ;  the  appointee  to  pay  an  anauftY. 
and  give  bond  for  the  payment,  llie  appointment  lapsing  by  the  death  of 
the  appointee  in  the  life  of  the  testator,  the  annuity  a  trust  by  way  of  l^acji 
not  a  condition.    2  Ves.  &  Beam.  881. 

55.  Resulting  or  implied  trusts — a  term  created  for  payment  of  a  stratiger' 

debtf  which  he  himself  pays. 

THe  testator  gave  to  trustees  for  terms,  remainder  to  A.  and  B.  for  life; 
the  trusts  of  the  terms  were  to  pay  schcMluled  debto  of  A.  and  B^  aod  to 
make  them  an  allowance ;  the  debts  being  stated  to  be  paid,  a  trust  rcsuiti 
to  A.  and  B. :  a  demurrer  by  the  trustees  against  creditors,  as  baring  so 
interest,  was  therefore  overruled.    Davidson  v.  Foley,  2  B.  C.  C*  203. 

56.  Resulting  or  implied  trusts  —  to  the  lord  in  escheat. 

Motnist  can  tesiilt  to  the  lord;  as  a  ttnsl  ooflf  only  result 4n  lieu  of  tlie 
inheritance  conveyed  without  coBi^eratkm,  and  here  none  is  conveyed  faj 
the  lord.    Burgess  v,  Wheate,  1  Eden,  245. 

57*  Resulting  or  implied  trusts  -^presumption  against  intending  an  infant  to 

be  a  trustee. 

Presumption  against  intending  an  infant  to  be  a  trustee.     1  Yes.  St  Be«B. 

278. 

2.  Gesenl 
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2.  General  rules  for  the  coostructioii  of  instntmetits  ci'eatiiig  trusts. 

I.  I%e  intention  skaU  be  the  governing  principle. 
The  intention  of  a  person  creating  a  trust  chiefly  governs^  where  not 
against  good  policy*    Burgess  v.  Wheate,  1  Eden,  195. 

2.  The  limitations  ^  truete  are  to  be  coastrued  the  same  as  of  legal  estates* 
The  same  construction  ought  to  be  put  upon  words  of  Kmitadon  in  cases 
of  trusts  and  of  legal  estates,  except  where  the  limitations  are  imperfect, 
and  something  is  left  to  be  done  by  the  trustees.  Hence,  a  derise  or  a  trust 
was  held  an  estate  tail,  from  the  apparent  intent  of  the  testator,  and  the 
general  words  of  the  will,  though  there  was  a  limitation  to  trustees  to  pre- 
serve contingent  remainders  —  a  reference  to  issue  male  living  at  the  time 
of  the  decease  of  the  devisee  -^a  restriction  of  failure  of  issue  male  to  the 
lifetime  of  persons  in  esse  —  and  a  limitation  in  fee  annexed  to  the  words 
'*  hdrs  of  the  body."    Wright  v.  Pearson,  i  Eden,  119.;  Amb.  S5S. 

3.  Of  the  construction  of  deeds  creating  trusts. 

1.  Trusts  to  raise  portions. 

A  trust  created  to  raise  36,000/.  for  the  portions  of  three  daughters, 
A.,  L.,  and  C,  to  be  paid  amongst  them  at  such  time  and  times,  and  in 
such  shares  and  proportions  as  M.  should  appoint  by  deed  or  will ;  and  in 
default  of  api>ointment,  to  be  paid  to  and  amongst  said  A.,  L,,  and  C.'in  equal 
shares  on  their  respectively  attaining  twenty-one  or  marriage ;  provided  that 
if  any  of  said  daughters  snould  die  under  twenty-one  or  unmarried,  UyOOOi. 
only  to  be  raised  for  the  surviving  daughters,  to  be  paid  to  and  amongst 
them  at  such  time  or  times,  and  in  such  shares  as  M.  should  appoint ;  and 
if  no  appointment,  then  to  be  paid  equally  between  them  at  twenty-one  or 
marriage,  and  if  two  die  before  twenty-one  and  unmarried,  then  a  like 
proviso  for  raising  only  12,00tf.  L.  attains  twenty-one,  and  dies.  The  whole 
56,000/.  is  to  be  raised ;  but  M.  has  no  power  to  appoint  the  share  of  L. :  it 
goes  equally  between  the  survivors  and  the  personal  representatives  of  L. 
An  appointment  as  to  the  remaining  24,000/.  between  A.  and  C.  equally,  is 
good.    Vane  v.  Lord  Dungannon,  2  Sch.  &  Lef.  118. 

2.    The  wrd  «  prqfits:' 

Term  created  for  payment  of  debts,  which  trustees  were  to  raise  by  rents 
and  profits f  or  by  mortgage  or  sale.  Profit  means  general  profiu.  BeU  ▼. 
Maidman,  Dick.  607. 

3*  In  the  case  of  terms  to  raise  by  rents  and  profits :  trustees  may  raise  by  sale 

or  mortgage. 

Terms  to  raise  by  renu  and  profits :  trustees  may  raise  by  sale  or  mort- 
gage.   lVe8.234. 

4.  A  case  in  ^ick  a  debt  w»  held  not  included  in  a  general  trust  for  payment 

ofdAts.  ^^ 

A.  created  a  trust  for  the  payment  of  incumlHtmces  out  of  the  rents  and 
profits  of  his  real  esUte,  part  of  which  being  subject  to  the  arrears  of  a  rent- 
charge  to  the  crown,  was  discharged  by  a  privy  seal,  provided  5000/.  be  paid 
to  B.  and  C  fbr  securing  which,  a  term  was  created  by  act  of  parliament. 
Held,  that  this  was  a  debt  aflbcting  the  estate,  and  not  within  the  trusts  of 
the  deed,  and  therefore  that  the  tenants  for  life  must  keep  down  the  interest. 
Earl  of  Peterborough  v.  Mordaunt,  1  Eden,  474. 

5.  A  case  in  tokich  the  trust  wis  for  payment  of  the  debts  of  a  tenant Jifr  lift, 

1.  M^ere  a  term  for  years  was  by  settlement  vested  in  trustees,  to  raise 

by  sale  or  mortgage,  money  to  discharge  the  debu  of  the  tenant  for  life, 

who  soon  after,  with  his  own  money,  pays  the  debts,  without  taking  assign- 

meaU  of  the  securities ;  a  mortgage  of  this  tenn,  by  the  trustees ;  several 

years 
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years  after,  by  the  direction  of  the  tenant  for  life,  was  held  Co  be  a  dae 
execution  of  the  trust.     Redington  v.  Redington,  1  Ball  &  Beatty,  ISU 

2.  The  tenant  for  life,  has,  during  his  whole  life,  a  right  to  oul  for  an  ex- 
'  ecution  of  the  trust,  and  to  stand  in  the  place  of  creditors.    Ibid. 

3.  After  an  express  declaration  of  the  tenant  for  life  to  charge,  it  cannot, 
from  debts  being  paid  by  him ;  from  no  assignment  of  the  securities  being 
taken;  or  from  length  of  time,  be  presumed^  he  ^intended  to  ezonaiite  the 
estate.    Ibid. 

4.  Of  the  construction  of  wills  creating  trusts. 

1.  A  case  in  tohich  the  limitation  of  a  trust  xoas  held  to  be  in  fail. 

Vide  1  Eden,  119. 

%  In  the  case  of  terms  to  raise  by  rents  and  profits  :  trustees  may  raise  by  snle 

or  mortgage* 
Vide  1  Ves.  234. 

3.  A  trust  Jund  to  purchase  cannot  be  applied  in  repairs  or  improvements* 

A  triist  fund  created  by  will  to  be  laid  out  in  the  purchase  of  lands,  no 
part  of  it  shall  be  laid  out  in  repairs  or  improvements  of  the  purchased 
estates.    Bostock  v.  Blakeney,  2  B.  C  C.  653. 

4.  A  case  in  tohich  a  discretion  given  to  trustees  did  not  authorise  them  to 

change  the  limitations  of  a  settlement* 

Direction  to  trustees  to  correct  any  defect  or  incorrect  expression  in  the 
will,  and  to  form  the  settlement  from  what  appears  to  them  to  be  the  tes- 
tator's real  meaning,  does  not  authorize  them  to  change  the  limitations. 
Stanley  v.  Stanley,  16  Ves.  491. 

5.  In  the  case  of  a  power  to  cut  timber  under  sanction  of  trustees. 

Power  contained  in  a  will,  for  the  devisees  for  life,  when  in  possession,  to 
cut  down  timber,  as  four  trustees,  or  the  survivors  or  survivor  of  them, 
should  assign,  allow  of,  or  direct:  all  the  four  trustees  being  dead,  held 
that  the  court  would  execute  the  trust  by  referring,  it  to  the  master,  to  see 
what  timber  was  fit  to  be  cut  down  from  time  to  time.  Hewett  v.  Hewett, 
2  Eden,  332. ;  Amb.  508. 

5.  Of  the  rules  by  which  trust  estates  of  freehold  are  governed. 

1.  Of  the  analogy  or  difference  bettoeen  uses  and  trusts* 

1.  The  analogy  between  uses  and  trusts  must  be  confined  to  those  cases 
where  they  are  considered  as  distinct  from  the  legal  estate ;  in  other  cases, 
tihey  both  ndl  within  the  rules  of  law.  Burgess  v.  Wheate,  1  Eden  195. 
^  2.  The  opposition  between  uses  and  trusts,  does  not  consist  in  any  mate- 
rial difference  in  the  essence  of  the  things  themselves,  but  in  the  difference 
of  the  practice  of  the  court  of  chancery.    Ibid.  217. 

3.  The  forum  whe^e  they- are  adjudged,  is  the  only  difference  between 
trusts  and  legal  estates.    Ibid.  223. 

4.  Tlie  difference  between  uses  and  trusts  does  not  consist  in  the  prin- 
ciples and  rules  applied  to  them,  but  in  the  extent  of  the  application  of  those 
principles  and  rules.    Ibid.  248. 

5.  Analogy  between  legal  and  equitable  estates.    3  Ves.  127. 

^  Of  the  analogy  or  difference  between  executing  trusts  by  will  and  by  deed. 

Vide  12  Ves.  230. 

3.  Cffthe  analogy  or  difference  between  a  direct  trust  and  a  charge* 

Distinction  between  a  direct  trust  and  a  charge;  though  enforced  in  equity 
much  in  the  same  way.    I  Ves.  &  Beam.  SS76.  . 

4.  A  trust  is  equivalent  to  the  legal  ownership. 

L  Cestui  que  trust  is  in  the  eye  of  equity  actually  and  absolutely  seised  of 

the 
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the  freehold;  and  therefore  the  legal  consequences  of  an  actual  seiFin  of 
a  freehold,  shall  follow  for  the  benefit  of  one  in  the  post.  Burgess  v. 
Wheate,  1  Eden,  226. 

2.  It  is  true,  that  courts  of  equity  have  considered  trusts  as  between  the 
trustee*  ^stuique  trust,  and  those  claiming  under  them,  as  imitatmg  the 
possession.  But  it  is  too  much  to  say,  that  because  trusts  are  so  considered, 
therefore  the  creation  and  instrument  of  trust  is  a  uullit^^  and  the  estate  in 
all  respects  the  same  as  if  it  still  continued  in  the  seism  of  the  creator  of 
the  trust,  or  the  person  entitled  to  it.    Ibid.  250. 

5.  Trusts  are  devisable — btf  tokat  words. 

1.  By  a  devise  in  general  terms  a  trust  estate  will  pass ;  unless  an  inten- 
tion to  the  contrary  can  be  inferred  from  expressions  in  the  will,  or  purposes, 
or  objects  of  the  testator.    Lord  Braybrooke  v.  Inskip,  8  Ves.  417. 

2.  The  rule,  that  a  trust  estate  will  pass  by  a  generd  devise,  confined  by 
objects,  appearing  upon  the  will,  inconsistent  with  that  intention*  Ex  parte 
Morgan,  10  Ves.  101. 

6*  A  truH  of  accumulationt  voidjbr  excess  only. 

Trust  of  rents  of  leasehold  estate,  to  accumulate  and  be  laid  out  in  free-  ' 
hold  estates,  to  be  settled;  ceased  at  the  age  of  twenty-oue  of  the  first 
tenant  in  tail.    Phipps  v.  Kelynge,  2  Ves.  A  Beam.  57* 

7.  Rdiefto  those  in  the  post. 

That  part  of  the  old  law  of  uses  which  did  not  allow  any  relief  to  be  given 
for  or  against  estates  in  the  post,  does  not  now  bind  by  its  authority  in  the 
case  of  trusts.    Burgess  v.  Wheate,  1  Eden,  217. 

« 

6*  Of  the  rules  by  which  trust-terms  are  governed. 

1.  Assignment  to  a  purchaser  qf  trust'terms  created  for  payment  of  debts. 

Devise  to  trustees  and  their  heirs,  to  the  use  of  other  trustees  for  one 
thousand  years  upon  trust,  by  sale,  lease,  mortgage^  or  otherwise,  to  raise 
and  pay  such  sum  as  the  personal  estate  should  fm  short  of  the  debts ;  and 
after  raising  and  paying  thereof,  then  in  strict  settlement.  A  bill  being 
filed  by  creditors,  the  personal  estate  proving  deficient,  and  the  trustees  of 
the  inheritance  having  contracted  to  sell  under  a  power,  upon  their  supple- 
mental bill,  prayins  the  benefit  of  the  accounts  against  the  surviving  trustee 
of  the  term,  though  no  party  to  the  original  cause,  that  the  debts  may  be 
paid  out  of  the  purchase  money,  and  that  on  payment  the  term  may  be  as- 
signed to  the  purchasers,  it  was  so  decreed ;  the  defendants  not  objecting. 
Fletcher  v.  Hoghton,  5  Ves.  550. 

2.  Qf  letting  a  tenant  for  Ufe^  subject  to  a  trust'term^  into  possession. . 

Tenant  foe  life*  subject  to  a  trust-term,  not  let  into  possession  before 
account ;  nor  till  the  trust  is  executed,  unless  on  paying  into  court  a  sum 
sufficient  to  answer  it ;  or,  where  the  best  way  of  performing  the  trust 
appears  to  be  by  letting  him  into  possession.    Blake  v.  Bunbury,  1  Ves.  194. 

3.   Void  for  excess  only. 

Trust  of  a  term  during  the  respective  minorities  of  the  respective  tenants 
for  life  in  tail  in  possesion,  &c.  to  receive  and  lay  out  the  rents,  &c.  in 
stock,  to  accumulate,  for  such  persons  as  should  upon  the  expiration  of  such 
minorities,  or  death  of  the  minors,  be  tenants  in  possession,  or  entitled  to 
the  rents,  &c.  and  of  the  age  of  twenty-one,  too  remote ;  and,  being  void  in  its 
creation,  is  incapable  of  modification,  so  as  to  establish  it  in  the  extent  to 
ivhich  it  might  have  been  originally  carried.  Lord  Southampton  v.  Marquis 
of  Hertford,  2  Ves.  &  Beam.  54. 

Vol.  VIII.  3  S   •  7.  Of 
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7*  Of  the  rules  by  which  trust-estates  in  personalty  are  goremed. 

A  trust  is  eguivalent  to  the  Ugal  cuenerskqK 

Where  the  trustee  sells  out  stock  improperly,  the  cesiui  qme  tnat  aaj 
elect  whether  he  will  have  the  stock  replaced,  or  the  prodnce  of  it 
^  B«  C«  C*  653* 

8.  Of  the  estate  and  duty  ^  trustees. 
1.  Estate  of  trustees* 

1.  Trustee  can  transmit  no  benefit ;  his  duty  is  to  hold  for  the  benefit  of 
all  who  would  have  been  entitled*  if  the  limitation  had  not  been  by  way  ot 
trust*    Burgess  v.  Wheate,  1  Eden,  227* 

2.  The  transmutation  of  possession  to  a  trustee  coovevs  to  him  the  leg^l 
burthens,  and  invests  him  with  the  l^al  privileges.    Ibid.  251. 

2.  Their  acts  shaU  not  prejudice  the  trust  — general  rule. 

No  act  of  the  trustee  can  vary  the  right  of  the  cestui  mse  trust :  bat  Ins 
situation  may ;  as  where  the  cestui  que  trust  is  his  heir,  Uie  right  to  dower 
depends  upon  which  dies  first.    3  Ves.  341. 

5.  Their  acts  shall  not  prejudice  the  trust  —  disseisin^  abatement^  or  uAmoon. 
Upon  a  bare  trust,  no  estate  can  be  gained  by  disseisin,  abatement,  or  »• 
trusion,  whibt  the  trust  continues.     Hopkins  v.  Hopkins,  2Mer.  35S. 

4.  Their  acts  shall  not  prejudice  the  trust  —  eviction. 
Equity  will  not  permit  a  tnistee  to  evict  his  cestui  gue  trust.    1  B.  &  B. 

4*5. 

5.  Their  acts  shall  not  prejudice  the  trust  — failure. 

In  general  cases,  trusts  will  not  fail  by  the  failure  of  the  trustee.  6Tes. 
66S. 

6.  Their  acts  shaU  not  prejudice  the  trust  — Jine^  by  a  purchaser  voith  nctia. 
One  taking  from  a  trustee,  with  notice,  levies  a  fine  to  strengthen  hi> 

estate ;  this  shall  not  bar  the  cestui  que  trust.     1  Sch.  &  Lef.  379- 

7.  Their  acts  shall  not  prejudice  the  trust  — fine  and  non-elaimf  to  a  pens^ 

having  notice. 
Fine  and  non-claim  by  a  trustee  to  a  person  having  notice  of  the  trust* 
shall  not  bar  the  cestui  que  trust :  it  is  merely  a  conveyance.    Kennedj  t- 
Daly,  I  Sch.  &  Lef.  355.  379. 

8.  Their  acts  shall  not  prejudice  the  trust — laches. 

1.  So  long  as  a  trust  subsists,  the  right  of  a  cestui  que  trust  cannot  be  bar- 
red by  the  length  of  time  during  which  he  has  been  out  of  possesioo. 
Cholmondeley  v.  Clinton,  2  Mer.  961  • 

2.  Trust  not  disappointed  by  the  fieulure  or  negligence  of  the  tnutee. 
16  Ves.  26. 

3.  EiFettpf  length  of  time  in  equity,  by  analogy  tathc  statutes  of  iimiti* 
don ;  tlumgh  not  directly  affecting  trusts.     17  Ves.  jun.  96. 

4.  Cestui  que  trust,  is  barred  by  length  of  time  operating  agaiost  lii^ 
trustee.     Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  629. 

9.  Their  acts  slkflU  not  prejudice  the  trust  —  mortgage  by  their  purckouu 
Devise  for  pa3rment  of  debts ;  the  devisees  convey  to  A.  B«  for  the  por* 
poses  of  the  trusty  who  mortgages  to  several  persons,  with  notice.   Tboe 
mortgages  are  good.    Hardwick  v.  Mynd,  1  Anst.  109. 

10.  Their  acts  shall  not  prejudice  the  trust  —  miscdlaneous* 
The  assignee  of  the  trustees  was  devisee  in  fee  of  other  estate*  under  ihi 
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same  wil] ;  he  conveyed  them  to  one  of  the  trustees,  to  secure  a  debt  due  to 
him  from  the  devisor.  The  Bpecialty  creditors  shall  take,  not  subject  to  this 
incumbrance,  as  the  whole  is  a  fraud  upon  them.  Hardwick  v.  Mynd, 
1  Anst.  113. 

II,  A  direct  trust  shall  not  he  barred  by  lapse  of  titnem 

Though  no  time  bars  a  direct  trust>  as  between  cestui  que  trust  and  trustee, 
a  constructive  trust  barred  by  long  acquiescence ;  though  the  true  state  of 
the  fact  may  be  easily  asccrtamed,  and  the  ground  of  original  relief  was  clear, 
and  even'  arising  out  of  fraud.    17  Ves.  jun.  97. 

12*  A  constructive  trust  may  be  barred  hu  lapse  of  time. 
Ibid. 

IS.  Trustees  can  derive  no  heneJUJrom  the  trust* 

1.  The  court  views  trustees  with  jealousy :  and  in  case  of  two  estates,  one 
in  trust,  the  other  belonging  to  the  trustee,  will  not  permit  him  to  act  for  his 
own  or  infant* s  benefit,  as  he  pleases.     1  Ves.  43. 

2.  Trustee  to  appoint,  cannot  appropriate  part  of  the  sura  appointed  to 
himself;  but  may  recall  it  into  the  original  fund.  Boyle  v.  Bishop  of  Peter- 
borough, 1  Ves.  300. 

3.  If  a  trust  is  imposed,  the  trustee  cannot  take  beneficially ;  though  the 
trust  may  be  too  indefinite  for  execution.    2  Ves.  &  Beam.  297. 

4.  A  trustee  cannot,  by  delaying  a  conveyance,  create  a  benefit  for  him* 
self.    Burgess  v.  Wheate,  1  Eden,  238. 

5.  The  rule,  that  '*  a  trustee  shall  gain  no  benefit  for  himself,"  shall  not 
entitle  a  cestui  que  trust  to  compel  a  party,  who  knew  nothing  of  the  trust, 
to  execute  an  agreement  made  with  the  trustee,  and  on  the  credit  of  his  sol- 
vency.   O'Herhby  v.  Hedges,  1  Sch.  &  Lef.  123.  131. 

6.  Devise  of  a  copyhold  (duly  surrendered)  to  A.,  and  his  heirs  in  trust 
for  B.  and  his  heirs :  upon  the  death  of  B.  without  heirs,  the  heir  of  the 
trustee  has  no  equity  to  compel  the  lord  to  admit  him  ;  and  his  bill  was  dis- 
missed without  costs.     Williams  v«  Lord  Lonsdale,  3  Ves.  752. 

# 

14.  Of  the  rights  of  a  trustee^  on  the  death  of  the  cestui  que  trust  toithout 

heirs. 
Vide  3  Ves.  752. 

15.  Of  the  rights  of  a  trustee  f  not  having  acted,  to  a  legacy  for  his  trouble. 

Trustee  dying  nineteen  months  after  the  testatrix,  without  having  acted« 

held  entitled  to  a  legacy,  given  as  a  token  of  regard,  and  a  recompence  for 

liis  trouble:  no  refusal  or  neglect  to  act,  where  necessary,  appearing. 
Brydges  v.  Wootton,  1  Ves.  &  Beam.  134. 

16.  Trustees  are  Sound  to  reimburse  the  cestui  que  trust  — general  rules. 

1 .  Trustees  and  their  representatives  are  chargeable  in  equity,  for  a  breach 
of  trust,  whether  they  derive  benefit  from  it  or  not.     1  Sch.  &  Lef.  272. 

2.  Trustees  are  mere  stake-holders ;  and  cannot  be  a£Pected  with  more 
than  they  actually  received,  without  wilful  default.  Pybus  v.  Smith,  1  Ves. 
190. 

3.  Trustee  not  liable  for  a  loss  mrising  from  an  accident,  without  any  fault 
or  remissness  on  his  part.    Knight  v.  Earl  of  Plymouth,  Dick.  120. 

17.  They  are  bound  to  reimburse  the  cestui  que  trttst — lending  money  on 

personal  security. 

L  Trustees  lending  money  on  personal  security,  is  not  of  itself  such  gross 
neglect  as  to  amount  to  a  breach  of  trust ;  and  the  legatee,  and  afterwards 
liis  assignee,  having  acquiesced  in  such  loan,  a  bill  to  charge  the  trustees 
vfBB  dismissed,     garden  v.  Parsons,  1  Eden,  145. 

2.  Trustees  taking  upon  themselves  to  lend  an  infietnt's  money  on  a  private 

3  S  2  security, 
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security,  mtiat  in  all  cases  be  responsible  in  case  of  the  failure  of  the  security. 
Holmes  v.  Dring,  2  Cox,  1. 

18.  They  are  hound  to  reimburse  ike  cestui  que  trust  — Jbr  takimg  a  drfedioe 

security* 

Trustees  having  laid  out  the  fund  upon  a  bad  security,  obtained  irom  the 
debtor .  under  circumstances  unfavourable  and  to  the  prejudiix  of  other 
creditors,  a  charge  on  his  estate  undei'  a  power :  their  bill  to  enforce  the 
charge  against  the  son,  tenant  in  tail  under  the  marriage  settlement,  wis 
dismissed  with  costs.     Bradbury  v.  Hunter,  3  Ves.  187.  260. 

19.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  on  theJuMd  ^in- 

vestment Jailing, 

Trustee  not  answerable  for  having  applied  the  trust  property  even  to  what 
turned  out  a  losing  adventure,  if  without  fraud  or  negligence.     1  Ves.  41. 

20.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  on  tkejitnd  of  in- 

vestment sinking  in  value. 

If  a  trustee  lay  out  trust-money  in  a  fund,  which  the  court  does  not  adoptt 
and  such  fund  afterwards  sink  m  its  value ;  this  court,  though  there  were 
no  maldfideSf  will  throw  the  loss  upon  the  trustee ;  otherwise,  if  laid  oat  in 
the  fund  which  the  court  adopts.     Hancom  v.  Allen,  Dick.  498. 

21.  Trustees  are  bound  to  reimburse  the  cestui  que  trust —  misrepresentiMg  an 

investment. 

Trustees  under  a  misrepresentation,  that  the  fund  was  invested  in  stock 
charged,  with  interest  at  5  per  cent,  upon  the  same  principle  as  if  tbeyhiJ 
sold  out  stock,  and  used  the  money,  viz.  an  option  to  the  cestui  que  truit 
to  have  the  actual  profit,  or  5  per  cent.    Bate  v.  Scales,  12  Ves.  402, 

22.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —JaSure  ofagtnit. 

Trustee  not  charged  with  a  loss  by  the  failure  of  the  banker  to  the  ageot* 
in  whose  hands  the  money  was  deposited  pending  a  transaction  for  the 
change  of  a  trustee.    Adams  v.  Claxton,  6  Ves.  226. 

23.  Trustees  are  bound  to  reimburse  the  cestui  que  trust — laches. 

Trustees  charged  with  a  loss  occasioned  by  their  negligence,  though  with- 
out any  'corrupt  motive.  The  costs  followed  of  course.  Caffirey  v.  Darbj, 
6  Ves.  488. 

24.  J'rustees  are  bound  to  reimburse  the  cestui  que  trust  — Jor  neglecting  to 

reneu)  a  lease, 

1.  Settlement  of  a  renewable  lease  in  trust  out  of  the  rents  and  profits  to 
pay  the  fines  and  charges  of  renewing ;  and,  subject  thereto,  for  hosband 
and  wife  successively  for  life;  remainder  to  the  first  son  at  twenty-oor. 
The  trustees,  not  having  renewed  in  the  lives  of  the  tenants  for  life,  answer- 
able as  for  a  breach  of  trust,  though  not  deriving  any  benefit  from  it;  liable, 
therefore,  with  the  assets  of  the  tempts  for  life,  with  reference  to  their  en- 
joyment, and  the  occupying  tenant,  having  purchased  the  huriiand's  liie^ 
interest,  to  procure  a  renewal  for  the  son :  the  trustees  indemnified  9gtin^ 
the  expence,  by  an  application  of  the  assets  of  the  tenants  for  life  in  the 
first  instance ;  but  the  occupying  tenant  not  charged  in  their  favour.  Lord 
Montfort  v.  Lord  Cadogan,  17  Ves.  jun.  485. 

2.  Settlement  of  a  renewable  lease  in  trust  out  of  the  rents  and  pro6b 
to  pjEiy  the  charges  of  renewal,  and  subject  thereto  for  husband  and  wife 
successively  for  life,  remainder  to  the  first  son  at  twenty-one.  The  tnistees 
having  neglected  to  renew,  are  answerable  as  for  a  breach  of  trust,  »d 
liable  to  pay  to  the  son  the  amount  of  what  he  had  laid  out  in  procuring  s 
renewal ;  to  be  repaid  to  them  out  of  the  estates  of  the  tenants  for  life,  with 
reference,  not  to  the  duration  of  their  respective  possession,  but  to  the  pn>* 

poruofis 
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portions  in  which  they  would  actually  have  suffered  a  diminution  of  rent  in 
case  the  rents  had  been  properly  applied  towards  the  renewals.  The  as^^ 
signee  of  one  of  the  tenants  for  life,  with  notice  of  the  settlement,  neither 
primarily  liable,  nor  to'  be  called  upon  by  the  trustees  to  contribute  towards 
their  repayment;  but  only  in  case  of  all  the  other  estates  proving  insufficient, 
to  make  good  to  the  son  the  deficiency.    Montfort  v.  Cadogan,  2  Mer.  3. 

^5.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  ~^on  selling  stock 

toithout  authority. 

1.  Trustee  mistaking  his  power,  sold  stock  without  authority;  decreed 
to  replace  it  immediately ;  if  at  a  less  price,  to  invest  the  surplus  m  the  same 
stock  to  the  same  uses.    Earl  Powlet  v.  Herbert,  1  Ves.  297. 

2.  Trustee  of  stock  sells  it :  the  cestui  que  trust  has  an  option  to  have  the 
stock  or  the  produce  with  interest.    4  Ves.  4'97<   * 

S.  Executor  and  trustee  having  been  guilty  of  a  breach  of  trust  by  selling 
out  stock  and  dealing  improperly  with  the  money ;  the  cestuis  que  trust  have 
an  option  to  have  the  stock  replaced,  or  the  money  produced  by  tlie  sales> 
with  interest  at  5  per  cent,  or  more,  if  more  has  been  made  by  it,  and  the 
costs  occasioned  by  his  misconduct.    Pocock  v.  Reddington,  5  Ves.  794. 

4.  Settlement,  upon  marriage^  of  stock,  the  property  of  the  wife,  in  trust 
from  time  to  time  to  receive  Uie  dividends  and  pay  them  into  the  hands  of 
the  wife  for  her  sole  and  separate  use ;  her  receipt  to  be  a  discharge :  after 
her  decease,  if  the  husband  should  survive,  for  nim  for  life;  and  idHer  the 
decease  of  the  survivor,  to  transfer  the  principal  among  the  children  ac- 
cording to  her  appointment  by  will ;  in  default  thereof,  equally;  if  no  chil-- 
'  dren,  according  to  her  appointment  by  will.  The  trustees  with  the  privity 
of  the  wife,  sold  the  stock,  and  paid  the  money  to  the  husband,  taking  his 
bond  of  indemnity :  he  died  insolvent.  Upon  the  bill  of  the  widow  and 
children,  the  fund  being  replaced  by  the  trustees,  was  transferred  to  the  ao- 
countant-general  upon  the  trusts  of  the  settlement ;  tlie  trustees  to  pay  the 
dividends  to  the  widow  from  the  death  of  the  husband,  with  costs*  Whistler 
V.  Newman,  4  Ves.  129. 

^.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  on  engaging  an  in* 
Janfs  name  in  an  adventure^  but  qftenoards  refusing  to  engage  tnejund. 

Trustee  not  answerable  for  having  engaged  the  infant's  name  in  an  ad- 
venture, if  afraid  of  the  /consequences  he  does  not  engage  the  property. 
Contra^  Morton  Eden's  case  in  the  house  of  lords,  1  Ves.  42^i 

27*  Trustees  are  bound  to  reimburse  the  cestui  que  trusts -^Jrom  acting  under 

a  forged  p&mer, 

A  trustee,  whether  a  private  person  or  body  corporate,  must  see  to  the 
reality  of  the  authority  empowering  him  to  dispose  of  the  trust^money ;  for 
if  forged,  it  is,  in  consideration  or  law  and  equity  a  nullity,  and  the  right 
remains  as  before.     Ashby  v.  Blackwell,  2  Eden,  302. ;  Amb..  50S» 

28.  Trustees  are  bound  to  reimburse  the  cestui  que  trust — Jrom  enabling 

tenant  Jor  life  to  mortgage^  by  delivering  the  title  deeds  to  him. 

Bill  to  charge  a  trustee,  as  having  by  delivering  the  title  deeds  to  the 
tenant  for  life  enabled  him  to  make  a  mortgage  of  a  settled  estate  as  tenant 
in  fee,  dismissed;  the  fraudulent  purpose  of  enabling  him  to  mortgage 
resting  upon  the  evidence  of  a  single  witness,  and  being  positively  denied 
by  the  answer ;  as  far  as  the  allegations  of  the  bill  gave  an  opportunity  o£ 
answering :  but  without  costs,  on  the  ground  of  negligence ;  and  without 
prejudice  to  an  action ;  and  with  an  option  to  the  plaintiff  to  take  an  issue. 
Evans  v.  Bicknell,  6  Ves.  174. 

29.  Trustees  are  bound  to  reimburse  the  cestui  que  trust '^  on.  Joining  toith 

remainder'man  to  evict  cestui  que  trust. 

Trustees,  who  joined  with  remainder-man  to  eject  cestui  que  trust  for  life, 
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not  excused  from  making  good  the  wliole  rent  reserved  by  subsequent  ac- 
cidental deficiencies.    Kaye  v.  Powell,  1  Ves.  408. 

SO.  Trustees  are  bound  to  reimburse  the  cestui  que  irusi  —  auibgy  in  ones 

of  breach  of  trust  to  the  statute  qflimitatiotu 

No  analogy  in  cases  of  breach  of  trust  to  the  statute  of  limitadoo.     At- 
torney-general V.  Brewers'  CompaDy,  1  Mer.  495* 

31.  Trustees  are  bound  to  reimburse  the  cestui  que  trust — liability  of  tmejijr 

another  —  distinction  between  trustees  and  executors* 
Distinction  between  trustees  and  executors,  in  favour  of  the  former^  wber** 
one,  who  has  not  received  the  money,  has  joined  in  the  receipt,  approved 
by  Lord  Eldon.    1 1  Ves.  324. 

32.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  '^UaiiUty  of  one  for 

another,  bif  joining  in  a  receipt* 

A  trustee  charged,  though  he  did  not  receive  the  money,  under  the  cir- 
cumstances ;  havmg  joined  in  the  receipt :  the  sale  unnecessary ;  and  per- 
mitting his  co-trustee  to  keep  and  act  with  the  money  contrary  to  the  trust. 
Not  ehartted  in  respect  of  the  interest  of  one  of  the  cestuis  que  trust,  having 
notice  of  the  breach  of  trust,  and  acquiescing.  Brice  v.  Stokes,  11  Vet. 
819. 

S3.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  liability  qfonejbr 
another^  by  joining  in  a  receipt ,  and  reconveyance  of  a  mortgaged  estate. 

Joining  in  a  receipt,  and  reconveyance  of  a  mortgaged  estate,  liable* 
though  die  other  receive  the  whole  money*  Scurfield v. Howes,  SB. C* 
C.  90. 

34.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  liability  qfonejer 

another^  by  joining  in  a  sale. 

One  of  two  executors  and  trustees,  not  having  acted,  otherwise  than  hj 
joining  with  his  co-executor  and  trustee  in  the  sale  of  stock,  under  a  repre- 
sentation, that  the  sale  was  necessary  for  payment  of  debts,  which  it  was  not; 
the  produce  having  been  received  by  the  latter,  and  the  greater  part  dp- 
plied  by  him  to  his  own  private  purposes.  Held  chargeable  for  the  amount, 
except  so  far  as  any  part  was  applied  to  the  trust  purposes,  together  with 
interest  at  four  j^erc^ni.,  notwithstanding  the  parties,  beneficially  interested, 
consented  to,  and  approved  of,  the  sale  under  a  similar  misrepresentatioo. 
Underwood  v.  Stevens,  1  Mer.  712. 

35.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  ^^  liability  of  one  for 

another,  by  joining  in  a  transfer  and  sale. 

Trustees  and  executors  charged  with  a  loss,  occasioned  by  a  breach  of 
trust,  by  joining  in  a  transfer  and  sale,  and  lending  the  produce  to  a  partner- 
ship, in  ivhich  one  of  them  was  engaged ;  the  others  not  receiving  any  be- 
neht.  Decree  against  all,  to  account  for  the  funds.  French  ▼.  Hobson, 
9  Ves.  103. 

36.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  liability  of  one  fir 
another,  by  suffering  the  other  to  have  trust-money  under  a  note  of  hand. 

One  trustee  suffering  the  other  to  have  trust-money  under  a  note  of  hand; 
held  liable.    Keble  v.  Thompson,  3  B.  C.  C.  112. 

37.  Trustees  are  bound  to  reimburse  the  cestui  que  trust  —  liability  ofonejir 

another,  by  concealing  his  breach  of  trust. 

Concealing  the  breach  of  trust  of  his  co-trustee,  shall  be  equally  liable 
with  him  for  the  money,  to  the  cestui  que  trust.  Boardman  v.Mosmao,  1 B. 
C.  C.  68* 
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38.  Effect  of  a  clause  of  indemnity, 

1.  The  indenmiry  of  the  trastecs,  under  a  deed  of  trust,  does  not  give 
the  persons  employed  by  them  a  right  as  creditors  against  the  trust-fund. 
Worrall  v.  Harford,  8  Ves.  4. 

2.  Construction  of  a  clause,  giving  trustees  liberty  to  forbear  enforcing 
payment ;  that  it  was  for  their  indemnity ;  as  if  with  a  view  to  insolvency,  it 
might  amount  to  fraud.     1  Ves.  &  Beam.  379. 

39.  Where  purchasers  are  bound  to  see  Irusts  performed.. 

All  persons  coming  into  possession  of  property  bound  by  a  trust,  with 
notice  of  the  trust,  are  chargeable  in  equity  as  trustees.     1  Sch.  &  Lef.  262. 

40.  Trustee  charged  Jor  a  misrepresentation  to  a  purchaser. 

Trustee  charged  in  respect  of  a  misrepresentation  to  a  purchaser ;  having 
notice ;  and  alleging  only,  that  he  did  not  recollect  the  fact.  This  is  a 
more  proper  subject  for  equity  than  law :  at  least,  there  is  a  concurrent  ju- 
risdiction*    Burrowes  V.  Lock,  lOVes.  470. 

41 .  Trustees  seldom  permitted  to  purchase  the  trust  estate  — general  rules. 

1.  Principle  of  the  rule  against  purchases  of  the  trust  property  by  trustees, 
assigeees,  &c.    8  Ves.  345. 

2.  General  rule  upon  a  purchase  of  trust  property  by  the  trustees  on 
their  own  account,  that  at  the  option  of  the  cestui  que  trust  it  shall  be  re- 
sold ;  being  up  at  the  price,  at  which  the  trustees  purchased  :  who,  if  there 
is  no  advance,  shall  be  held  to  their  purchase.     Lister  v.  Lister,  6  Ves.  631. 

3.  To  set  aside  a  purchase  by  a  trustee  of  the  tfust  property,  it  is  not  ne- 
cessary to  show,  that  he  has  made  an  advantage.  Principle  of  the  general 
rule.    8  Ves.  348. 

4.  Not  necessary  to  undo  a  sale  to  a  trustee  of  the  trust  property,  to  show 
he  has  made  an  advantage.  Ground  of  the  rule  against  such  purchases ; 
unless  the  character  of  trustee  is  previously  shaken  off.     10  Ves.  193. 

5.  Principle  of  the  rule,  upon  which  purchases  by  trustees  of  the  trust 
property  are  set  aside.     10  Ves.  385.  ^ 

6.  Ground  of  the  doctrine,  as  to  a  trustee  buying  the  trust  property ;  and 
the  effect  of  acquiescence.     1 1  Ves.  226. 

7.  Instances,  in  support  of  the  rule  against  purchases  of  trust  property  by 
the  trustee.    10  Ves.  394. 

8.  If  a  trustee  conveys  to  a  person  with  notice,  and  takes  a  re-conveyance, 
it  operates  nothing.     1  Sch.  &  Lef.  379. 

9.  So,  if  the  person  to  whom  he  conveyed  had  no  notice,  yet  on  the  re- 
conveyance the  trust  would  attach,  thougn  it  did  not  attach  on  the  person 
to  whom  he  conveyed ;  nor  would  have  attached  if  that  person  had  conveyed 
to  another  without  notice.     1  Sch.  &  Lef.  379. 

10.  There  is  no  general  rule,  that  a  trustee  to  sell  shall  not  be  himself  the 
purchaser :  but  he  shall  not  thereby  gain  profit  to  himself:  one  of  several 
trustees  to  sell  having  purchased,  and  afterwards  sold  at  a  profit,  was  there- 
fore decreed  to  account  for  that  profit  with  costs.  Whichcote  v.  Lawrence, 
3  Ves.  740. 

11.  There  is  no  rule,  that  a  trustee  to  sell  cannot  be  purchaser:  but, 
however  fair  the  transaction,  it  must  be  subject  to  an  option  in  the  cestui  que 
trust,  if  he  comes  in  a  reasonable  time,  to  have  a  re-sale ;  unless  the  trustee^ 
to  prevent  that,  purchases  under  an  application  to  the  court.  Campbell  v.^ 
Walker,  5  Ves.  678. 

12.  Grounds  on  which  a  purchase  by  the  trustee  from  the  cestui  que  trust 
may  be  supported.    9  Ves.  246. 

42.  TruMees  seldom  permitted  to  purchase  the  trust-estate  —  cases  in  tohich 

they  have  been  permittedm 

1.  Purchase,  under  a  trust  for  payment  of  debts,  by  the  trustee,  as  agent 
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for  his  father,  both  creditors  in  partnership  established  under  the  drcaoi- 
stances;  particularly,  that  the  cesiui  que  trust  had  fuU  inlbmMtfiow,  and  cbe 
s<^e  management ;  making  surveys,  settling  the  particulan^  fiuig  the  piiccs, 
&c.    Coles  V.  Trecothick,  9  Ves.  2S4. 

2.  Purchase  by  a  trustee  from  the  cestui  que  trust,  estaUidied  under  at* 
cumstances ;  with  canfirmation  and  acquiescence.  Morse  v.  Royal,  IS  Ves. 
355. 

43.  Trustees  sddom  permitted  to  purchase  the  trust^estate -^  eases  in  uihick 

they  haoe  been  re/used. 

1.  Purchase  by  trustees  of  the  trust  property  set  aside ;  not  being  widus 
the  exception  to  the  rule,  viz.  full  information  to  the  cestui  que  trust,  and  no 
advantage  taken  by  the  trustee  of  his  situation  to  produce  a  benefidal  bar- 
gain to  himself.  Trust,  upon  a  re-sale,  as  to  the  price  received.  Consider- 
able length  of  time  before  the  bill  had  no  effect ;  as  it  did  not  distinctly  ap- 
pear, that  the  cestm  que  trust  kneir  the  ptvchase  was  made  on  account  of 
the  trustees.    Randall  v.  Errington,  10  Ves.  423. 

2.  Trustees  for  sale  purchased  through  a  trustee,  at  an  undervafaie; 
though  without  fraud,  and  by  auction;  .and  the  cestuis  que  trust,  bemg  in- 

'  fants,  incapable  of  discharging  the  trustees.  The  purchase  set  aside  with 
costs.    Sanderson  v.  Walker,  13  Ves.  601. 

3.  Conveyance  of  an  estate  to  D.  by  way  of  security  for  the  re-investment 
of  a  specific  sum  of  stock,  and  for  payment  of  the  dividends  in  the  meantime, 
with  a  power  of  sale  in  case  of  default :  under  this  deed  D.  is  a  trustee  for 
the  party  making  the  conveyance,  and  as  such  disabled  from  purchasing  for 
himself  so  long,  as  he  contmues  to  be  a  trustee,  without  the  consent  of  His 
cestui  que  trust.  Therefore,  the  estate  being  put  up  to  sale  by  auction,  st 
which  C,  as  agent  for  D.,  was  the  only  bidder,  and  it  was  knocked  down  to 
him  accordingly :  the  sale  was  decreed  not  to  stand,  although  no  evidence 
of  fraud  or  undervalue ;  and  not  to  be  supported  by  evidence  of  the  plaintiff's 
havine  known  and  approved  of  the  sale  taking  place,  and  afterwards  at- 
tempting to  damp  it,  nor  of  a  previous  conversation  with  her  attorney,  in 
which  the  latter  exhorted  the  purchaser  to  bid  a  eood  price  for  the  estate  to 
keep  up  the  sale.  Quieref  if  C.  had  purchased  for  himself,  and  not  for  D., 
whether  the  sale  could  have  been  supported ;  he  being  present  in  the  charac- 
ter of  solicitor  for  D.,  the  vendor.    Downes  v.  Grayebrook,  3  Mer.  1900. 

44.  Trustees  seldom  permitted  to  purchase  the  trust^estate  —  effect  of  lapse  of 

time* 

1.  Purchase  of  trust  property  by  trustees  for  their  own  benefit,  set  aside 
after  a  considerable  lapse  or  time  and  several  assignments.  Attorney-gene- 
ra] V.  Lord  Dudley,  Cooper,  146. 

2.  Bill  to  set  aside  a  purchase  by  a  trustee  for  himself  and  his  children, 
after  a  lapse  of  eighteen  years,  upon  the  length  of  time  only.  Ex  pertc 
Gregory,  Cooper,  201. 


45.  Trustee  having  engagtd  trust-property  in  an  adventure,  cannot 

to  himsel/or  another^ 

Trustee  having  engaged  trust-property  in  an  adventure,  cannot  sell  eitfaer 
to  himself  or  another.     I  Ves.  42. 

46.  Of  the  authority  of  a  trustee  to  change  the  securities  of  investments 
Discretion  of  trustee,  having  power  to  change  securities,  but  not  witboot 
consent,  not  controlled,  unless  mischievously  and  ruinously  exercised*    De 
Manneville  v.  Crompton,  1  Ves.  &  Beam.  354. 

47.  Of  the  authority  of  a  trusteee  to  sdl,  under  a  power,  to  arise  bysekv 

mortgage,  executed  by  mortgaging. 
Under  a  trust  to  raise  money  by  sale  or  sales,  mortgage  or  mortMes, 


Appendix.]  Trust.  lOOl 

whether  the  trustees,  having  xaised  the  money  by  mortgage,  can  afterwards 
sell  to  pay  off  that  mortgage,  quare.    Palk  v.  Lord  Clinton,  12  Ves.  48. 

48.  Effect  of  a  daunfor  the  election  of  new  trustees* 

1.  Testator  directed  a  new  trustee  to  be  appointed,  if  either  should  die  or 
become  incapable  of  acting ;  one  absconded  charged  with  forgery,  but  was 
pot  outlawea ;  referred  to  the  master  to  appoint  a  new  trustee.  Millard  ▼• 
Eyre,  2  Ves.  94. 

2.  A  provision,  in  case  of  the  death  of  a  trustee,  for  the  substitution  of 
another,  and  a  conveyance  by  the  survivor,  €0  that  he  and  the  new  trustees 
should  be  jointly  interested  in  the  trust,  satisfied  by  the  substitution  of  two 
trustees,  after  the  death  of  both  the  former,  and  a  conveyance  by  the  heir  of 
the  survivor.    Morris  v.  Preston,  7  Ves.  547. 

S.  Clause  in  case  of  the  desertion  or  removal  of  trustees,  directing  die 
remaining  trustees,  within  a  limited  time,  to  elect  new  trustees  in  the  room 
of  the  trustees  so  deserting,  &c.,  does  not  extend  to  disable  a  trustee  so 
having  deserted,  &c.  from  acting  again,  where  no  successor  had  in  the  mean- 
time been  appointed,  nor  to  the  case  of  a  trustee  who  had  left  the  object  of 
his  trust  (a  congregation  of  protestant  dissenters,)  on  account  of  its  having 
been  converted,  against  his  approbation,  to  purposes  distinct  from  the  intent 
of  the  founder.    Attorney-general  v.  Pearson,  S  Men  412. 

49.  Effect  of  a  daiueJorJUling  up  vacancies  in  the  trustsh^,  so  as  to  keep  the 

number  complete* 

A  trust  consistinff  of  twen^-five  persons,  who  are  to  proceed  to  elect  new 
trustees,  so  as  to  fill  up  their  number,  when  they  are  reauced  to  fiftieen,  may 
elect  before  that  time.    Doe  ex  dem.  Duplets  v.  Roe,  1  Anst.  86. 

50.  Jurisdiction  of  courts  of  equity  to  control  a  trustee  in  appointing  a  nem 

one. 

The  court  controls  a  trustee  in  the  exercise  of  a  power  to  appoint  new 
trustees,  though  given  in  very  large  words.  Webb  v.  the  Earl  of  Shaftes- 
bury, 7  Ves.  480. 

51.  Jurisdiction  of  courts  of  equity  to  supply  a  vacancy  in  the  qffice  of  trustee^ 

vice  the  heir f  and  to  tnvalidatehis  intermediate  acts. 
Where  by  neglect  the  number  of  trustees  in  a  trust  to  present  to  a  living 
was  not  filled  up  at  the  time  of  an  avoidance,  the  court  would  not  by  in- 
junction prevent  the  effect  of  a  presentation  under  the  legal  tide  of  the  heir 
of  the  survivimr  trustee,  without  a  special  ground :  but  tiie  court  will  take 
c^re  as  to  the  future,  that  the  trust  shall  be  properly  filled  up.  Attorney- 
general  V.  Bishop  of  Litchfield,  5  Ves.  825. 

52.  Reinstatement  of  a  trustee  after  declining  to  act. 
A  trustee  by  his  answer*  declined  to  act,  and  on  the  hearing,  it  was  re- 
ferred to  the  master  to  appoint  new  trustees.  The  original  trustee  after- 
wards agreed  to  act ;  and  on  application  to  the  court,  that  the  trustee  might 
be  at  liberty  to  amend  his  answer  in  this  respect,  so  as  to  enable  the  court 
on  a  reheating  to  vary  that  part  of  the  decree :  the  court  refused  to  do  this ; 
but  thought  the  master  was  at  liberty,  on  statement  of  these  circumstances, 
to  decline  the  appointment  of  new  trustees.    Miles  v.  Neave,  1  Cox,  159. 

53.  Discharged,  and  others  appointed. 

1.  On  motion,  a  reference  directed  to  inquire,  whether  the  defendant,  a 
trustee,  remains  accountable  for  any  acts  done  by  him  as  trustee,  and,  if 
not,  to  setUe  a  release.    — — *  v.  Osborne,  6  Ves.  455. 

2.  One  of  the  trustees  under  an  act  of  parliament  being  sone  abroad,  and 
having  released,  there  being  no  provision  for  the  change  of  the  trustees,  Jipon 
a  bill  It  was  referred  to  the  master  to  i^point  a  new  trustee.  Buchanan  v. 
Hamilton,  5  Ves.  722. 

o.  xJecree 
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3.  Decree  discharging  from  a  trust  a  womaa,  who  had  married  a  fordgner ; 
though  the  answer  denied  an  intention  of  quitting  the  kingdom;  and  stated 
her  desire  of  continuing  in  the  trust.    Lake  v* DeLambert,  4  Ves.  592. 

4.  Vide  7  Ves,  547. ;  3  Mer.  412. 

34f.  Devolution  of  trusi. 

1.  Vide  2  Eden,  332. 

2.  Residuary  devise  and  bequest  for  such  of  the  testator's  relations  and 
kindred,  in  such  proportions,  &c.  as  his  executors  should  think  proper ;  re- 
commending and  advising  his  said  trustees  and  executors  to  give  the  greatest 
share  to  such  person  and  persons,  who,  in  their  opinion  and  judgment,  should 
appear  to  them  to  be  his  nearest  relationsy  and  tne  most  deserving ;  declar- 
ing his  intention  not  to  control  their  discretion ;  but  that  every  thing  relative 
to  that  disposition,  who  were  In  relation,  and  the  proportions,  shoiud  be  en- 
tirely in  the  discretion  of  the  said  trustees  and  executors,  and  the  heirs,  ex- 
ecutors, and  administrator?  of  the  survivor  of  them.  A  trust,  and  a  power. 
The  ground  of  the  power  being  personal  confidence*  it  iBprimd/acie  limited 
to  the  original  trustees ;  not  without  express  words  passing  to  ochen,  to 
whom  by  legal  transmission  the  same  character  may  happen  to  belong ;  and 
cannot  be  executed  by  the  devisees  and  executors,  tor  that  spedm:  pur- 
pose only,  of  the  surviving  trustee.  A  trust,  therefore,  executed  by  the 
court  for  the  next  of  kin  at  the  death  of  the  testator,  acoordii^  to  the 
statute  of  distributions.    Cole  v.  Wade,  16  Ves.  27* 

55»  Trustees  have  equal  potoerm 
yide4ye8.97. 

56*  The  act  of  the  nuijorUy  hinds  the  minority. 

A  majority  of  trustees  may  bring  actions  in  the  name  of  the  whole.  Doe 
ex  dem*  Dupleix  v.  Roe,  1  An8t«  86. 

57*  Order ^  under  circumstanceSf  to  pay  dividends  to  trustees^  or  one  of  them 

Order,  under  circumstances,  to  pay  dividcfnds  to  trustees,  or  mie  of  then- 
Sbortbridge's  case,  12  Ves.  28. 

58.  Trustees  are  aUawed  aU  costs  and  expences* 

1.  That  a  trustee  cannot,  in  all  matters  of  trust,  or  in  the  nature  of  tnsty 
be  allowed  any  compensation  for  his  troublot  is  a  settled  rule  in  eqaity. 
1  Ball  A  Beatty,  189. 

2.  Instances  where  trustees  have  been  allowed,  and  refused,  oompensatioD 
for  their  trouble.    1  B.  &  B.  190. 

3.  Trustee  or  the  next  friend  of  an  infant^  entitled  to  fair  expences,  beyond 
taxed  costs,  under  the  head  of  just  allowances.  Fearns  v.  Young,  10  Ves. 
184. 

4.  A  trustee  and  executor,  though  taking  under  the  will  a  commissioo  as 
a  satisfaction  for  his  trouble,  entitled  to  allowances  under  a  general  trust  to 
set  and  manage,  as  he  should  think  proper,  and  out  of  the  rents  and  profits 
to  pay  all  rates  and  taxes,  charges  of  repairs,  stewards',  bai]i&',  and  game- 
keepers' salaries  and  expences,  and  all  other  charees  and  expencea  be  dould 
think  proper.  But  he  was  not  allowed  to  appomt  an  establishment,  game- 
keepers, &c.  except  as  the  due  management  required.  Inquiry  thmfore 
directed  as  to  that ;  and  whether  the  liberty  of  sporting  during  uiecontinuaDce 
of  the  trust  could  be  let  for  the  benefit  of  the  cestui  que  trust:  if  not,  the 
game  belongs  to  the  heir.    Webb  v.  the  Earl  of  Shafteabury,  7  Ve».  480. 

59.  Course  pursued  on  a  trustee  of  Junded property ^  absconding. 

A  surviving  trustee  of  funds,  absconds :  the  court  directs  the  dividends  ol' 
those  funds  to  be  paid  to  cestui  que  vie.    Wharton  v.  Massey,  Dick.  429. 

60.  Order 
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60.  Order^  under  36  G.  3.  c.  90.,  for  the  Iramfer  of  stock  by  one  trustee^  the 

other  having  abscmaed* 

Order,  under  the  statute  36  Geo.  3.  c.  90. »  upon  proof,  that  one  trustee 
was  abroad,  an  absconding  bankrupt,  and  not  likely  to  return,  that  the  re- 
maining trustee  should  transfer  the  stock  into  the  names  of  himself  in  ano- 
ther person  appointed  a  co-trustee.    Williams  v.  Bird,  1  Ves  &  Beam.  S. 

61.  Course  pursued  on  the  claim  for  payment  by  a  mortgage  creditor^  under 

a  trust  for  payment  qj[  his  debt* 

An  estate  was  conveyed  to  trustees  upon  trust,  amongst  other  things,  to 
pay  a  debt  due  to  P.  r.  filed  a  bill  against  the  trustees  for  payment  of  his 
debt,  stating  it  to  be  of  such  an  amount.  The  trustees  disputed  the  amount 
of  the  debt  due.  On  payment  into  court  for  the  sum  claimed  by  P.,  and  of 
a  further  sum  as  a  security  for  P/s  costs,  and  undertaking  immediately  to  go 
to  an  account,  P.  was  directed  to  release  the  mortgaged  premises,  and  gave 
up  his  securities.  A  motion  however  was  afterwarib  made  before  the  lord 
chancellor  to  discharge  this  order,  and  he  discharged  it.  Postlethwaite  v. 
Blythe,  3  Mad.  242. 

62.  Of  the  obligations  of  trustees  to  preserve  contingent  remainders* 

1.  Generally,  trustees  Joining  to  destroy  the  contingent  remainders,  before 
the  tenant  in  tail  is  of  age,  a  breach  of  trust.     16  Ves.  307* 

2.  Trustee  to  preserve  contingent  remainders,  joining  to  destroy  them,  be- 
fore the  first  tenant  in  tail  is  twenty-one,  liable  for  a  breach  of  trust ;  so,  a 
purchaser,  with  notice :  but  if  af^er  the  tonaat  m  tail  is  twenty-one,  not 
punishable,  even  where  4he  trustee  would  not  have  been  directed  to  join. 
1  Ves.&  Beam.  491. 

3.  Trustees  to  preserve  contingent  remainders.  Joining  inarecovery ;  held, 
with  reference  to  the  circumstances  and  occasion,  no  breach  of  trust. 
Moody  V.  Walters,  16  Ves.  283. 

4.  Trustee  to  preserve  contingent  remainders,  joining  in  a  recovery ;  with 
the  remainder-man  in  tail,  having  sftlained  tweiity«OAe ;  held  no  breach  of 
trusty  and  no  ^fajeotien  to  a  specific  performance.  Biscoe  v.  Perluns,  1  Ves. 
ic  BesRn.  485. 

5*  The  court  will  not  compel  a  trustee,  for  preserving  contingent  remain- 
ders, to  join  in  a  recovery,  unless  to  contifftte  the  estate,  or  under  very 
particular  circumstances.    Barnard  v.  Large,  1  B.  C.  C  534. 

6.  Trustees; to  preserve  contingent  remainders,  honorary  trustees  not  to 
be  compelled  to  join  in  destroying  them.     1  Ves.  &  Beam.  492. 

7.  Trustees  to  preserve  contingent  remainders,  will  be  restrained  in  equity 
from  barring  the  remainders  they  were  appointed  to  support.     1  B.  &  B.  58. 

8.  Trustees  to  preserve  contingent  remainders,  not  to  permit  tenant  for 
life  or  years  by  the  destruction  of  that  estate,  to  bring  forward  a  remainder 
to  himself  or  another,  for  the  purpose  of  cutting  timber.     10  Ves.  278. 
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I.  git  triamit  ta  tge  0tanite0  of  uKttCju 

They  are  founded  upon  principles  of  puUic  policy. 

IT.  aaKj^t  trdti0dttiQtt0  ait  ii0iii:ioii0« 

1.  General  rules.  - 

2.  Leases  -:-  general  rules. 

3.  Leases  —  in  the  case  of  mortgages. 

4.  In  the  case  of  mortgages.   - 


5.  In 
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5.  Ill  the  case  of  agreements  respecting  stock. 

6.  Miscellaneous  cases. 

III.  M5at  tran0armit0  ate  not  usttnotuaf^ 

1.  General  rules. 

2.  Commission  upon  agency. 

3.  Leases — general  rules. 

4.  Leases  —  miscellaneous  cases. 

5.  Post-obit  bonds. 

6.  In  the  case  of  agreements  respecting  stock. 

7.  Miscellaneous  cases. 

IV.  a  negotiable  mmitp  tainted  toltg  mucpy  10  balr  tir  t^ 

ganli0  of  an  innocent  intionttr^ 

The  principle  of  the  doctrine. 

V.  j^f  tfie  con{(equente0  of  taking  u^urioad  interejait  onter  talift 

(onttact^f 

The  contract  is  not  thereby  invalidated. 

VI.  3[ut:i0titttion  of  conmr  of  tunitp  to  m  attine  imnmnm 

tainteti  toitj^  mutp^ 

1.  Distinction  between  the  jurisdiction  in  equity  and  in  bank- 

ruptcy. 

2.  The  terms  upon  which  relief  will  be  granted. 


I.  Bin  relation  to  tj^  {(tatuteK  of  mtxtp* 

They  are  founded  upon  principles  of  public  policy. 

The  statutes  against  usuir  are  founded  on  principles  of  public  policy:  and 
it  is  against  pubhc  poUcy,  that  those  who  make  profit  on  their  money  without 
hazara  should  have  as  large  a  profit  as  those  who  employ  it  in  haaardous  ua- 
dertaking.    1  Sch.  &  Lef.  195.  312. 

II.  aaiSat  tran0action0  are  u0urioutf. 

1.  General  rules. 

1.  Usury  is  taking  more  than  the  law  allows,  upon  a  loan,  or  for  fort>ear- 
ance  of  a  debt.    1  Yes.  551. 

2.  Warrant  of  attorney  to  secure  the  repayment  of  600^  with  interest  from 
the  25th  of  March ;  usurious,  unless  the  whole  of  the  money  was  actuslly 
advanced  on  that  day.  But  if  the  agreement  were,  that  the  money  being 
quasi  paid  to  die  borrower  on  that  day,  but  left  in  the  lender's  hands  as  a 
banker,  to  be  drawn  out  from  time  to  time  as  the. borrrower  wanted  it, 
though  the  money  not, being  ready,  at  a  time  when  so  applied  for,  would  be  a 
breach  of  the  contract,  yet  it  would  not  be  usury ;  but  upon  that,  as  a  quei- 
tion  for  a  jury,  an  issue  was  offered.  In  this  case,  the  lender  having  takes 
out  execution  on  the  warrant  of  attorney,  gave  up  the  proceeds  received 
from  the  sherifis,  under  an  agreement  with  the  assignees  (who  gave  him  a 
release,)  that  he  should  come  in  with  the  other  Creditors  for  the  balance  doe 
to  him :  such  agreement  was  held  to  mean  a  proveaUe  balance,  and  not  to 
Jet  in  the  debt  if  affected  with  usury.    Ex  parte  Banglay,  1  Rose,  168« 

2..  Leases  — -  general  rules* 

] .  A  beneficial  lease  granted  at  the  same  time  with  a  loan  of  money  by 
lessee  to  lessor,  held  fraudulent  and  void,  as  affording  to  the  lender  a 

profit 
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profit  on  the  inoney  lent,  beyond  legal  interest.  Brown  v.  O'Dca,  1  Sch.  Sc 
Lef.115. 

2.  In  order  to  prevent  the  statute  of  usury  applying  to  such  transactions, 
it  ought  to  appear  **  that  the  lease  was  contracted  for,  wholly  independent  of, 
without  any  regard  to,  and  unconnected  with,  a  loan,  or  treaty,  or  communi- 
cation for  a  loan  of  money."     1  Sch.  &  Lef.  119. 

S.  A  beneficial  lease  obtained  under  the  influence  of  loans  of  money  made, 
or  expected  to  be  made,  by  tlie  lessee  to  the  lessor,  is  a  fraudulent  evasion  of 
the  statutes  of  usury,  and  an  undue  advantage  taken  of  the  lessor ;  and  there- 
fore void.    Drew  V.  Power,  1  Sch.  &  Lef.  182. 

4.  In  such  cases,  the  true  consideration  is,  not  whether  the  loan  of  money 
was  part  of  the  bargain  made ;  but  whether  the  relation  of  debtor  and  cre- 
ditor was  that  which  induced  the  granting  of  the  lease.  1  Sch.  &  Lef.  191, 
192. 

5.  When  a  loan  of  money  is  an  inducement  to  granting  a  lease,  it  vitiates 
the  whole  transaction.    1  Sch.  &  Lef.  194*. 

6.  A  lease  granted  at  the  same  time  with  a  loan  of  money  by  lessee  to  lessor, 
set  aside ;  although  the  proposal  for  connecting  the  loan  with  the  lease  moved 
from  the  lessor,  Molloy  v.  Irwin,  1  Sch.  &  Lef.SlO. 

7.  But  an  under-tenant,  bondjide,  and  not  concerned  in  the  transaction  of 
the  loan,  not  disturbed.    1  Sch.  St  Lef.  SIO. 

8.  A  lease  granted  in  consideration  of  a  loan  of  money,  cannot,  on  prin- 
ciples of  public  policy,  be  supported,  and  it  must  be  set  aside.  1  Ball  Se 
Beatty,  116. 

9.  When  a  loan  of  money  is  made  in  consideration  of  a  lease^  and  an  avail- 
able security  is  given  for  it,  the  dealing  is  usurious.     1  Ball  &  Beatty,  128. 

3.  Leases  —  in  the  case  of  mortgages. 

1.  A  contract  between  a  mortgagor  and  mortgagee  for  a  lease  to  be 
granted  by  the  former  in  consideration  of  forbearance,  is  usurious.  2  Sch. 
&  Lef.  218. 

2.  A  lease  for  999  years  made  by  mortgt^or  to  mortgagee,  set  aside :  the 
policy  of  the  law  upon  which  the  statutes  of  usury  are  founded,  not  permit- 
tine  such  a  transaction  between  persons  standing  in  the  relation  of  mortgagor 
and  mortgagee.  And  this,  senMs^  although  the  lease  was  made  at  a  fair  value. 
Webb.  V.  Rorke,  2  Sch.  &  Lef.  661. 

4.  In  the  case  of  mortgages. 

1.  Mortgagee  cannot  originally  stipulate  for  a  collateral  advantage ;  as 
that,  if  interest  is  not  paid  at  the  end  of  the  year,  it  shall  be  convert^  into 
principal ;  or,  that  the  mortgagee  shall  be  receiver,  with  a  commission ;  as 
tending  to  usury :  but  he  may  stipulate  for  a  receiver,  to  be  paid  by  the 
mortgagor;  and  may  appoint  a  baihff,  &c.    9  Ves.27L 

2.  Vide  2  S.  &  L.  218. 661. 

5.  In  the  case  of  agreements  respecting  stock. 

Contract  for  repayment  of  a  debt,  with  legal  interest,  or  at  the  option  of 
the  creditor,  to  transfer  so  much  stock,  as  it  would  have  produced  on  the 
day  it  was  payable :  void  as  usurious ;  the  principal  and  interest  being  se- 
cured, with  a  chance  of  a  rise  of  the  stock ;  not  therefore  like  a  contract  to 
replace  stock  absolutely,  which  might  fall.  Barnard  v.  Young,  17  Ves. 
jun.  44. 

6.  Miscellaneous  cases. 

1.  A.agrees  to  lend  B.  lOOM.,  and  for  that  purpose,  sells  1000/.  stock,  which 
being  under  par,  produces  only  92S/. ;  he  aflerwards  lends  a  farther  sum  of 
140S.,  part  of  which  beinesofd  out  in  like  manner,  produces  only  1182/.5f. 
and  takes  mortgages  for  the  two  sums  at  S  per  cent.  \  in  the  former  case, 

with  a  covenant  to  reduce  the  interest  to  4  per  cent.^  if  paid  within  one  year, 

• 
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in  the  latter  ease,  with  a  power  to  the  borrower  to  replace  the  stock  widun 
two  years.  On  a  bill  brought  by  A.  for  a  foreclosure,  the  whole  nooey 
having  been  allowed  in  the  account  by  the  master ;  held,  that  the  transaction 
was  usurious,  and  that  equity  would  relieve,  though  the  money  had  been  paid. 
Moore  v.  Battle,  1  Eden,  273. ;  Amb.  37  K 
2.  Vide  1  Rose,  168. 

III.  HSZf^at  ttamattiom  ore  not  ttfurioiiiJ^ 

1.  General  rules. 

1.  To  constitute  usury,  there  must  be  a  loan :  therefore,  an  agreement  to 
purchase  and  pay  rent,  till  the  purchase  money  paid,  is  not  usury.  Spurrier 
V.  Mayoss,  4  B.  C.  C  28. 

2.  An  advantage  to  be  taken  by  a  partner  out  of  the  trade,  may  be  mea- 
sured in  any  way  agreed  on,  and  will  not  be  usurious.    2  Ves.  24^. 

3.  Contract  by  A.  to  purchase  houses  from  B.  for  431/.  lOs.,  possession  to 
be  given,  and  200^  paid  immediately,  the  rest  with  interest  at  Michaelmas  : 
but  if  not  then  paid,  A.  to  pay  *^  in  lieu  of  interest  upon  the  same»  a  dear 
rent  of  42/.  per  annum,**  out  of  which  was  to  be  deducted  interest  for  the 
200/.  paid :  not  usurious.    Spurrier  v.  Mayoss,  1  Ves.  527* 

4.  Vide  1  Rose,  168. 

2.  Commission  upon  agency. 

1.  A  reasonable  commission,  beyond  legal  interest,  for  extra  incidental 
charges,  as  upon  agency  in  the  remittance  of  bills ;  not  usurious.  Baynes  t. 
Fry,  15  Ves.  120. 

2.  Charge  by  a  bill«broker  in  the  country,  of  iOs.per  cent,  commission,  on 
discounting  a  bill  payable  in  London ;  not  usurious.  £x  parte  BensoiH 
1  Mad.  112. 

3.  Leases  —  general  rules* 

1.  When  the  rent  is  advanced  by  way  of  fine  or  foregift,  it  is  not  aa 
usurious  consideration  for  a  lease.     1  Ball  &  Beatty,  129. 

2.  Rent  may  be  reduced  beyond  legal  interest,  by  way  of  fine ;  yet  the 
transaction  is  not  impeachable,  unless  attended  by  fraud.    2  Sch.  A  Lef.  470. 

3.  Videl  S.&L.  119. 

4.  Leases  —  miscellaneous  cases. 

1.  A  lease  containing  a  clause  empowering  the  tenant  to  retain  the  reDt«, 
till  a  sum  of  money  advanced  to  the  landlord,  at  the  time  of  granting  the 
lease,  was  repaid ;  but  for  which  no  separate  security  was  given,  nor  was  the 
advance  to  bear  interest.  This  lease  is  not  impeacnable  on  the  grounds  of 
being  granted  in  consideration  of  a  loan  of  money.  Prior  v.  Dumphy,  1  BaU 
and  Beatty,  27. 

2.  A  lease  at  a  stipulated  rent,  the  landlord  at  the  same  time  obtaining 
from  the  tenant  a  sum  of  money,  two  years  rent,  in  which  the  tenant  was 
secured  by  another  lease  of  the  same  date  for  two  years,  at  a  nominal  rent, 
the  interest  to  be  retained  out  of  the  first  gale  payable  under  the  other  lease. 
This  is  not  a  lease  in  consideration  of  a  loan,  as  the  relation  of  creditor  and 
debtor  did  not  exist,  and  the  tenant  could  not  by  action  recover  the  money. 
Wilton  v.  Browne,  1  Ball  &  Beatty,  125. 

5.  Post-obit  bonds. 

Post-obit  bonds,  though  upon  terms  of  gross  inequality,  established ;  audi 
securities  not  being  liable  to  be  impeached  on  the  ground  of  usury.  Whar- 
ton V.  May,  5  Ves.  27. 

6.  In  the  case  of  agreements  respecting  stock. 

C.  being  indebted  to  G.  in  1000/.,  agreed  to  transfer  within  a  given  time 

5  lOOi* 
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lOOl*  per  annum  long  annuities,  ftt  the  then  price,  and  in  the  mean  time  pay 
G.  the  dividends,  and  that  the  debt  of  1000/.  should  constitute  part  o£  the 
purchase  money.  The  stock  was  not  purchased  at  the  time,  and  there  was 
a  rise  in  the  price  of  the  stocks.  The  agreement  held  not  to  be  usurious,  or 
within  the  stock-jobbing  act.    Clark  v.  Giraud,  1  Mad.  511. 

?•  Miscellaneous  cases. 

1.  A.  sdsed  of  the  reversion  in  fee  of  premises  which  were  let  .to  £.  for  a 
term  of  years  at  \5L  8«.  yearly  rent,  agrees  bonHJtde^  to  sell  to  B.  the  rent 
reserved  by  that  lease  for  the  residue  of  the  term,  for  a  sum,  the  principal 
and  interest  of  which  was  to  be  reimbursed  to  B.  in  that  time  by  the  per- 
ception of  the  rent,  supposing  it  punctually  paid :  and  at  the  same  time,  A. 
being  induced  by  the  accommodation  afforded  him  by  B.  in  purchasing  the 
rent,  makes  a  lease  for  lives  renewable  for  ever,  to  B.  of  the  same  premises, 
and  at  the  same  rent  which  £.  paid,  but  not  t^  commence  or  be  payable 
until  the  expiration  of  E.*s  lease ;  at  which  time  the  premises  would  be  worth 
^.  or  22/.  per  annum.  This  not  impeachable  at  a  lease  coupled  with  a 
loan ;  the  first  transaction  being  a  fair  purchase  of  the  rent ;  and  the  second, 
though  induced  by  the  first,  yet  not  distinguishable  from  a  lease  made  upon 
payment  of  a  fine.    Lukey  v.  O'Donnell,  2  Sch.  &  Lef.  466. 

2.  Bonds,  though  they  necessarily  carry  interest,  being  given  for  instal- 
ments made  up  of  principal  and  interest,  being  the  consideration  of  a  pur- 
chase, or  assignment  of  real  and  personal  estate,  are  not  usurious.  Tarleton 
v.  Backhouse,  Cooper,  231.  ' 

3.  Vide  4  B.C.C.  648.;  1  Ves.  527. ;  1  Rose,  168. 

IV.  a  mgonable  securttp  tainted  \mh  U0urp>  ui  ban  in  tge 

]^aitii0  of  an  innocent  tnnor^e  ^ 

The  principle  of  the.  doctrine. 

The  principle  upon  which  it  has  been  decided,  that  a  negotiable  instru- 
ment given  for  an  usurious  consideration,  is  bad  in  the  hands  of  an  innocent 
indorsee.    Ex  parte  Sanderson,  2  Cox,  196. 

V.  £>f  tifc  cmt0eqiienceti  of  tailing  udurtoiui  imectsrt  unlnt 

Haliti  conttactsi^ 

The  contract  is  not  thereby  invalidated. 
If  usurious  interest  is  not  contracted  for,  the  security  is  not  invalidated, 
by  subsequently  taking  such  interest.    Ex  parte  Jennings,  1  Mad.  331. 

VI.  lurijmirtton  of  rdiirti$.of  equitp  to  m  ajSite  ttt0trutnent0 

taintrti  "mitis  tnsurp^ 

1.  Distinction  between  the  jurisdiction  in  equity  and  in  bankruptcy. 

Distinction  between  the  jurisdiction  in  equity  and  in  bankruptcy  in  setting 
aside  securities- aifected  by  usury.  In  bankruptcy  the  party  is  not,  as  in  the 
other  case,  left  a  creditor  for  what  was  actually  advanced.    9  Vesi  84. 

2.  The  terms  upon  which  relief  will  be  gpranted. 
Relief  against  usury  upon  the  terms  of  paying  what  is  due.     16  Ves.  124. 


VESTING. 
L  mfsitn  an  nstatr  0gal{  be  beiattrti. 

1.  Remainder  subject  to  appointmenti  is  rested  liable  to  be  de- 
vested. 

2.  Lease- 
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2.  Leas^old  estate,  limited  with  freehold  vests  absolatdy  on 

the  birth  of  the  first  tenant  in  tail,  subject  to  the  jntntfion 
that  they  shall  go  together,  as  long  as  the  rules  of  hvand 
equity  will  permit. 

3.  Leasehold  estate,  limited  with  freehold  vests  absolutdy  an 

the  death  of  the  first  tenant  in  tiul,  notwithstanding  a 
power  to  sell  and  invest  the  money  in  real  estate  to  the 
same  uses. 

4.  Where  an  absolute  property  is  given  by  will,  and  a  parti- 

cular interest  is  ffiven  in  the  mean  time,  it  is  not  a  ccmdi- 
tion  precedent,  out  a  description  of  the  tune^  when  pos- 
session is  to  be  taken. 

5.  A  devise  was  held  immediate,  and  a  child  bom  afier  testa- 

tor's death,  not  entitled  to  share. 

6.  The  devisee  was  held  to  take  a  vested  remainder  for  life, 

afier  an  estate  in  the  trustees,  for  so  many  years  as  his 
minority  may  last 

7.  The  tenant  for  life,  under  a  trustnfund  to  be  laid  out  in  land, 

was  held  entitled  to  the  interest  from  the  end  of  the  year 
after  testator's  death. 

II.  mfftn  a  charge  ogall  be  btmti* 

Charge  upon  land,  payable  at  a  future  day,  does  not  vest  till 
tile  time  of  payment. 

III.  aiaBj^  porttonis  0j|taH  lie  fiejsteO^ 

1.  Portions  subject  to  appointment,  are  vested  liable  to  be  de- 

vested. 

2.  An  i^pointment  excluding  one  child,  vested  the  porti<»is  in 

the  others,  bom  or  to  be  bora. 
S.  A  case  in  which  portions  were  held  vested,  by  implicadoo 
from  the  whole  setdement,  against  express  words. 

4.  A  case  in  which  a  fund,  with  the  accumulations  from  the 

death  of  the  settlor,  was  held  vested  at  twenty-one. 

5.  A  case  where  pordons  were  held  to  vest  at  twenty-<Hie  or 

marriage,  in  the  life  of  the  parents. 

6.  Portions  held  vested  in  childi^  at  twenty-one,  who  died  in 

parents'  lifetime. 

7.  A  case  in  which  it  was  queried,  whether  a  child,  attaining 

twen^-one,  took  a  vested  interest  in  the  lifetime  of  the 
parent 

8.  A  case  where,  from  the  clear  indication  of  intendon,  the 

portion  was  held  not  raisable  during  the  lifetime  of  the 
mother., 

9.  A  case  where  no  interest  was  .held  to  vest  in  children  attain- 

ing  twenty-one,  and  dying  before  the  appointor. 

10.  A  case  where  the  setdement  was  held  not  to  vest  any  thing 

in  children  who  died  before  the  siurviving  parent. 

11.  Constmction  of  an  inaccurate  letter,  the  basis  of  a  settle- 

ment. ^ 

.  12.  Another  case, 

1?.K 
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IV.  £Df  ftrfittD  legacins  papabfe  out  of  pertronal  matt. 

•    1.  Where  the  legacy  is  given  "  to  be  paid"  or  "payable"  at 
^       a  particular  day,  the  legacy  is  vested. 

2.  Legacy  payable  at  twenty-one  or  marriage,  with  interest,  is 

vested. 

3.  Words  apparently  of  condition,  are  frequently,  upon  cir- 

cumstances, construed  to  designate  only  the  time  at  which 
the  interest  should  take  effect  in  possession. 

4.  Exceptions  to  the  rule  that  a  legacy  "  to  be  paid**  at  twenty- 

one,  is  vested. 

5.  As  not  in  the  case  of  a  common  legacy,  so  much  less  in  that 

of  a  residuary  bequest,  does  a  direction  for  payment  at 
twenty-one,  postpone  vesting. 

6.  Residuary  bequest  to  children,  not  to  be  divided  till  twenty- 

two,  is  vested. 

7.  A  residuary  bequest  upon  an  uncertain  event,  is  vested. 

8.  Where  the  whole  of  the  intermediate  interest  is  given  to  tlie 

legatee,  the  legacy  is  vested. 

9.  Where  there  is.  only  a  direction  for  mcuntenance  out  of  the 

intermediate  interest,  the  legacy  is  contingent 

10.  The  year  allowed  to  the  persoflal  representative^  does  not 
^  prevent  vesting. 

11.  Where  it  can  tns  collected^  that  the  direction  for  payment 

is  blended  with  the  very  gift  of  the  legacy,  the  legacy  will 
not  vest  before  the  period  for  payment  arrives. 

12.  Where  the  time  is  annexed  to  the  substance  of  the  bequest,, 

the  legacy  is  contingent. 
IS.  Where  the  time  of  payment  forms  part  of  the  description  of 
the  l^atee,  the  legacy  is  contingent. 

14.  Cases  of  residuary  beqtiests,  where  the  word  "  if"  did  not 

unite  the  time  of  payment  essentially  with  tlie  bequest. 

15.  Where  there  is  no  gift,  but  by  a  direction  to  transfer  from 

and  after  an  event,  the  legacy  is  contingent 

16.  Distinction  between  a  legacy  *'  at"  twenty-one,  and  payable 

at  twenty-one,  borrowed  from  the  civil  law,  but  disap- 
proved. 

17.  But  a  bluest  "at"  twenty-one,  may  be  so  controlled  by 

the  i^parent  intention,  as  that  the  possession  only,  not 
the  vesting,  may  be  postponed. 

1 8.  A  case  in  which  a  bequest  *^  at"  twenty^one,  was  so  controlled 

by  the  apparent  intention,  as  that  the  possession  only,  not 
the  vesting,  was  postponed. 

19.  L^i^acy  at  £e  decttse  of  a  person  entitled  to  the  ftmd  out  of 

which  it  is  given,  is  vested. 

20.  The  word  '^  when"  alone,  is  conditional,  but  may  be  con- 

trolled bv  circumstances. 

21.  Case  of  a  bequest,  where  the  word  "when"  did  not  unite 

the  time  of  payment  essentially  with  the  bequest 

22.  The  doctrine  upon  the  words  "  cum**  and  "  si"  is  borrowed 

from  the  civil  law. 

23.  Bequest  in  trust  till  A.  attain  twenty-one,  then  to  A.,  is 

vested. 
Vol.  VIII.  3  T  24.  A 
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24.  A  bequest  over  in  trust  for  A.  till  he  should  come  of  age,  is 

vested. 

25.  A  bequest  over  upon  a  contingency,  will  not  of  itsdf  pre- 

vent the  shares  from  vesting  in  the  meantime*  provided  the 
words  of  bequest  be  in  other  respects  sufBcieot  to  pass  a 
present  interest. 

26.  Where  a  legacy  is   given  over  upcm  a  contingent  erent, 

which  does  not  happen,  it  is  vested. 

27.  When  legacies  are  given  at  future  periods  which  must  arrire, 

in  the  nature  of  remainders,  the  interests  of  the  first  and 
subsequent  takers  will  vest  together.    . 

28.  In  the  case  of  cojitingent  executory  bequests  of  personalty, 

the  interests  of  the  first  and  subsequent  takers,  vest  una 
instanti. 

29.  Exceptions  to  the  rule  of  the  interests  of  the  first  and  sob- 

sequent  legatees  vesting  wio  insiantu 

30.  A  power  of  appointment  in  the  first  life-interest,  will  not 

prevent  the  subsequent  interests  from  vesting,  subject  to 
be  devested. 
3  r.  Legacy  to  A.  for  life,  and  in  default  of  his  appointment, 
over ;  is  contingent. 

32.  A  legacy  held  vested,  though  subject  to  a  contingent  charge. 

33.  A  case  in  which  the  event  of  the  death  of  a  child  above 

twenty-one,  not  being  within  the  survivorship  expressed, 
his  interest  was  held  vested  in  his  representative,  subject 
to  the  ultimate  contingent  limitation. 

34.  A  case  where  legacies  were  held  vested  from  the  only  con- 

tingency being  the  chance  of  death  in  the  mothers  life- 
time, whom  testator  outlived. 
35.'  Where  the  event  upon  which  a  legacy  is  given  over,  is  ren- 
dered conjectural   by  the  obscurity  of  expression,  it  l*^ 
vested.  » 

36.  The  interest  in  a  bequest  may  be  vested  in  a  legatee,  ami 

yet  from  the  nature  and  circupistances  of  tiie  gift,  i^  may 
be  considered  personal,  and  determining  with  his  life. 

37.  The  analogy  from  cross-remainders  applies  only  where  tin 

nature  of  the  devise  is  such,  tsXo  raise  the  implication  o< 
a  survivorship ;  not  to  the  questi<m,  whether  the  shnres 
do  or  do  not  vest. 

88.  A  bequest  held  a  vested  interest ;  not  a  mere  power  »f  ap- 
pointment. 

S9.  Legacy  held  vested,  as  not  comprised  in  the  enumeration  ol 
other  Wncies,  directed  to  lapse  on  a  contingency. 

40.  A  case  where  a  contingency  annexed  to  a  bequest  to  a  son, 

was  held  not  annexed  to  portions  for  daughters. 

41.  Under  words  importing  a  tenancy  in  common,  though  com- 

bined witii  words  of  survivorship,  the  interests  hold  vested 

42.  A  clause  of  survivorship  between  two  legatees,  if  either  of 

them  should  die,  confined  to  a  case  of  lapsei,  and  did  no^ 
prevent  tiie  legacies  vesting. 

43.  A  case  in  which  a  clause  of  survivorship  was  held  nol  c<^ 

fined  to  testator's  death. 

44. 1^ 
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44',  The  wowl   "  surviving"    is   synonymous  with  "  others**  \% 
favour  of  the  intention  and  of  vesting.  -     • 

45.  A  legacy  held  vested,  from  "  or^'  being  construed  "  attd." 

46.  The  case  of  a  limitation  ov^r  of  the  use,  on  legatee's  bank- 

ruptcy. 
47*  Legacy  of  stock  to  A.  to  be  laid  out  in  an  annuity  for  her 
life,  is  vested. 

48.  A  case  where  a  gift  in  the  name  of  trustees,  and  not  left  to 

the  executor  to  dispose  of,  was  held  to  vest  immediately 
in  the  trustees  as  against  the  executor. 

49.  A  case  in  which  interests  were  held  not  vested  till  the  sale 

of  the  estate  out  of  which,  &c. 

50.  Another  case. 

51.  In  relation  to  interest* 

V.  at  tDj^at  pertoti  a  legacp  papnblr  out  of  pergonal  r0tdtr, 

iigall  \ym  abimolfitdp  or  become  papable. 

1 .  A  bequest  to  a  particular  description  of  persons  at  a  par- 

ticular time,  vests  in  persons  answering  the  description  at 
that  time  exclusively.. 

2.  Where  a  legacy  is  .given  to  a  person,  not  as  persona  designata^ 

but  under,  a  qualification  and  description  at  any  particular 
time,  die  person  answering  that  description  at  diat  time^ 
is  the  person  to  claim.  ' 

3.  When  given  to  children  in  proportions,  las  A.  shall  think 

they  desei've. 

4.  A  case  in  which  the  distribution  was  held^  to  be  among  all 

tlie  grandchildren  living  wHen  the  -  youngest  attained 
twenty-one. 

5.  Legacy  payable  at  twenty-one  with  proviso  to  go  over^  if 

legatee  should  at  any  time  become  seised  of  the  real. 

6.  Anotlier  CJ^se. 

VI.  £Df  befltett  legacies  papable  out  of  real  estate^ 

1.  A  legacy  charged  upon  real  estate,  does  not  vest  before  the 

.  time  of  payment. 

2.  Cases  of  vested  interests  from  the  condition  annexed  to  the 

legacy  having  respect  to  the  circumstances  of  the  estate, 
'  and  not  to  the  person  of  the  legatee! 

VII.  QSngett  otger  ttttere0t0  0ga(I  be  be^teb. 

Interests  in  a  partnership  trade. 


L  Mfjm  an  estate  jasijaK  be  besiteb^ 

1 .  Remainder  subject  to  appointment,  is  vested  liable  t6  be  devested. 

Vide  1  Eden,  453. ;  3  Ves.  661. ;  13  Vcs.  246. ;  1  B.  &  B.  53. 

2.  Leasehold  estate  limited  with  freehold,  vests  absiJutdy  on  the  birth 
of  the  first  tenant  in  tail,  subject  to  the  intention  that  they  shall  go 
together,  as  long  as  the  rules  of  law  and  equity  will  permit 

Vide  2  v.  &  B.  68. 

3  T  2  3.  Lease- 


A. 
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8.  Leasehold  esttate  limited  with  freehold,  vests  absolutely  on  the  birth 
of  the  first  tenant  in  tail,  notwithstanding  a  power  to  sell  and  inYest 
the  money  in  real  estate  to  the  same  uses. 

Vide  2  V.  &  B.  64. 

4.  Where  an  absolute  property  is  given  by  will,  and  a  particular  in- 
terest is  given  in  the  mean  time ;  it  is  not  a  condition  precedent,  but 
a  description  of  the  time  when  possession  is  to  be  taken. 

Vide  4  Ves.  409. 

5.  A  devise  was  held  immediate,  and  a  child  bom  after  testator's  death, 

not  entitled  to  sha)«. 
Vide  I  Cox,  68. 

6.  The  devisee  was  held  to  take  a  vested  remainder  for  life,  after  an 
estate  in  the  trustees,  for  so  many  years  as  his  minority  may  last. 

Vide  16  Ves.  491. 

7.  The  tenant  for  life,  under  a  trust-fund  to  be  laid  out  in  land,  was 
held  entitled  to  the  interest  from  the  end  of  the  year  after  testator's 
death. 

Vide  6  Vc8.  520. 

II.  SCaBeit  a  tgarge  0gaII  be  btmh. 

Charge  upon  land,  payable  at  a  future  day,  does  not  vest  till  the  time 

of  payment 

Charge  upon  land  payable  at  a  future  day,  not  vested  till  the  time  of  paj- 
ment.     Phipps  v.  Lord  Mulgrave,  3  Ves.  613. 

III.  mfftn  porttoti^  0gaII  be  btmtf^ 

.  1.  Portions  subject  to  appointment,  are  vested  liable  to  be  devested. 

1.  Term  to  commence  afler  the  father*s  death,  to  raise  portions  for  younger 
children,  in  such  shares  and  proportions  as  he  should  appoint ;  for  want  of 
appointment  equally,  to  sons  at  twenty-one,  and  to  daughters  at  twenty- 
one  or  marriage,  to  be  paid  immediately  after  the  decease  of  the  father: 
with  survivorship,  in  case  of  the  death  of  a  child  before  its  portion  should 
become  due  and  payable.  The  father  died  without  making  any  appointment. 
Held,  that  the  portions  vested  at  twenty-one  or  marriage,  during  his  life. 
Cholmondeley  v.  Meyrick,  1  Eden,  77. 

2.  Sums  of  money  appointed  by  deed  and  will  to  A.  for  life,  and  then  for 
her  daughters  and  younger  sons,  payable  in  such  shares,  &c.  as  she  should 
appoint,  &c. ;  and  in  default,  in  trust  for  all  hcr^daughters  and  younger  sons  in 
equal  shares  to  be  paid  at  their  respective  ages  of  twenty-one  years  ;  and  in 
case  any  of  them  me  before  his  or  her  portion  become  payable,  to  the  sur* 
vivors.  Held,  that  the  portions  vested  in  the  children  at  twenty-one,  durii^ 
the  lifetime  of  A.      Earl  of  Salisbury  v.  Lambe,  1  Eden,  465. ;  Arab.  383. 

3.  Covenant  in  marriage  articles,  that  in  case  the  father  should  happen  to 
die,  leaving  issue  male,  and  one  or  more  younger  sons  or  daughter,  to  raise 
portions;  if  but  one  ^^en //viit^,  1000^.;  if  two,  1200/.;  ifthree»  ISOOL;  to 
be  paid  at  their  respective  ages  of  twenty-one  or  marria^,  in  such  propor- 
tions as  the  survivors  of  the  father  and  mother  should  direct;  in  defauft  of 
such  direction,  equally.  Held,  that  the  share  of  a  son  who  attained  twentj- 
one,  was  vested,  though  he  died  in  the  father's  life  time.  Rooke  v.  Rooke, 
2  EdcB,  8. 

2.  An 
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2.  An  appointment  excluding  one  child,  vested  the  portions  in  the 

others,  born  or  to  be  born. 

By  marriage  settlement,  1500/.  was  provided  for  younger  children,  in  such 
shares  as  the  parents  should  appoint ;  in  default  of  appointment,  to  all 
the  children  atter  the  death  of  tne  wife :  the  parents  afterwards  made  an  ap- 
pointment excluding  one  child :  this  deed  vests  the  portions  in  the  other 
children  bom  or  to  be  born.     Mayhew  v.  Middleditch,  1  B.  C.  C.  162. 

3.  A  cilse  in  which  portions  were  held  vested  by  implication  from  the 

whole  settlement,  against  express  words. 

Portion  vested  in  the  case  of  parent  and  child  by  implication  from  the 
whole  settlement,  against  express  words ;  and  a  clause  of  survivorship  upon 
the  death  of  a  child,  before  the  portion  should  become  payable,  was  upon 
the  authorities  construed,  before  it  should  be  vested.  Hope  v.  Lord  Chfden, 
6.  Ves.  4-90.  ^ 

4.  A  case  in  which  a  fund,  with  the  accumulations  from  the  death 

of  the  settlor,  was  held  vested  at  twenty-one. 

By  settlement  on  marriage,  reciting  an  intention  to  provide  for  the  wife  . 
and  children,  certain  tolls  were  granted  for  the  remainder  of  the  grantor's 
term,  in  trust  to  raise  an  annuity  tor  the  lives  of  the  wife  and  her  mother  and 
the  survivor :  then  reciting,  that  the  remainder  of  the  term  might  expire  in 
the  life  of  the  wife  or  her  children ;  therefore  to  make  a  provision  for  her  and 
her  children  by  her  then,  or  any  future  husband,  the  trustees  should  be  po6« 
sessed  of  the  said  tolls  for  the  remainder  of  the  term,  upon  trust  to  raise  after 
the  deaths  of  the  grantor  and  the  mother  of  the  wife,  100/.  annually,  to  be 
placed  out  in  the  purchase  of  freehold  lands  or  hereditaments,  or  leasehold 
estates,  for  two  or  three  lives,  as  often  as  a  competent  sum  shouldbe  raised  for 
that  purpose ;  and  until  convenient  purchases  should  ofier,  to  be  invested  in  go- 
vernment securities  upon  trust,  in  case  the  wife  should  survive  the  term,  to  pay 
the  rents  and  profits  of  such  estate  to  estates  so  to  be  purchased,  or  the  in- 
terest, produce,  and  profits,  to  arise  from  the  money  so  uitended  to  be  placed 
out,  until  such  purcliase  should  be  made,  to  the  wife  for  Ufe ;  and  after  her 
decease  to  apply  the  said  rents  and  profits'  or  interest  money  towards  the 
support  and  maintenance  of  such  child  and  children  of  her,  as  should  be  livr 
ing  at  her' death,  till  the  youngest  should  be  twenty-one ;  and  then  to  be 
possessed  of  such  estates  so  to  be  purchased,  or  of  the  money  arising  from 
the  annuity  not  placed  out  in  one  or  more  purchase  or  purchases,  to  the  use 
of  such  child  or  children,  in  such  shares  and  proportions,  payable  at  twenty- 
one,  as  the  survivor  of  the  husband  and  wife  should  by  will  or  deed  direct, 
limit,  and  appoint ;  in  default  thereof  to  the  use  of  all  such  children,  equally 
to  be  divided  at  their  respective  ages  of  twenty-one  ;  but  if  she  should  die 
without  leaving  any  child  or  children,  or  all  should  die  under  twenty-one,  then 
to  the  use  of  the  grantor,  his  heirs,  executors,  administrators,  and  assigns ; 
and  afler  paying  the  said  annuities,  to  be  possessed  of  all  the  surplus  money 
arising  from  the  said  tolls,  during  the  remainder  of  the  term  for  the  use  of 
the  grantor,  his  executors,  &c.  From  the  death  of  the  grantor,  whO'Survived 
the  wife's  mother,  the  trustees  received  100/.  a  year;  and  laid  out  in  stock 
the  sums  received  and  the  produce.  One  son  was  the  only  issue.  He  at- 
tained twenty-one  in  life  of  his  mother,  and  survived  her.  The  court  would 
not  invest  the  fund  in  land :  but  held  it  with  the  accumulations  from  the 
death  of  the  grantor,  and  the  future  payments,  a  vested  interest  in  the  son 
at  twenty-one ;  and  as  personal  estate  belonging  to  his  administrator.  Swann 
V.  Fonnereau,  3  Ves.  41. 

5.  A  case  where  portions  were  held  to  vest  at  twenty^one  or  marriage^ 

in  the  life  of  the  parents. 
Vide  9  Ves.  300. 

3  T  3  6.  Portions 
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6.  Portions  held  vested  in  children  at  twenty  one,  who  died  in  paroits* 

lifetime* 
Vide  9  Ves.  438. 

7«  A  case  in  which  it  was  queried,  whether  a  child  attfdning  twenty-one, 
took  a  vested  interest  in  the  lifetime  of  the  parent. 

Portions  by  a  marriage  settlement,  to  be  paid,  transferred,  or  assigned  to 
the  sons  at  twenty-one,  to  the  daughters  at  twenty>)ne  or  marriage,  if  after 
the  death  of  their  parents ;  with  survivorship  among  them,  if  any  should  die 
before  the  share  or  shares  should  become  payable,  assignable,  or  transfcr- 
rable,  and  a  limitation  over ;  if  there  should  be  no  child  or  children  living  at 
the  death  of  the  survivor  of  the  parents,  or,  being  such,  all  should  die  before 
the  fund  should  become  so  as  aforesaid  pajable,  assignable,  or  transferrablc. 
Whether  a  child  attaining  twenty-one  takes  a  vested  interest  in  the  life  of 
the  parent,  quare. .  Legh  v.  Haverfield,  5  Ves.  452. 

8.  A  case  where  from  the  clear  indication  pf  intention,  the  portion  was 

held  not  raisable  during  the^Iifetime  of  the  mother. 
Vide  2  Eden,  26. 

■ 

9.  A  case  where,  no  interest  was  held  to  vest  in  children  attaining 

twenty-one,  and  dying  before  the  appointor. 

A  power  to  appoint  a  sum  of  money  in  such  shares  as  the  appointor  shall 
think  proper,  amongst  his  children ;  the  money  so  appointed  to  be  paid  to 
sons  at  twentyone,  and  to  daughters  at  that  age  or  marriage ;  if  the  ap- 
pointor should  be  then  deceased,  or  if  living,  three  months  after  his  death. 
Two  of  the  children  having  attained  twenty- one,  died  before  the  ap|K>int(M' ; 
and  held  that  no  interest  vested  in  them.     M'Ghie  v.  M'Ghie,  2  Mad.  36& 

10.  A  case  where  the  settlement  was  held  not  to  vest  any  thing  io 

children  who  died  before  tlie  surviving  )>arent. 
Vide  2  Mad.  65. 

1 1 .  Construction  of  an  inaccurate  letter,  the  basb  of  a  settlement 

Construction  of  an  inaccurate  letter,  the  basis  of  a  settlement  as  to  the 
rights  of  the'parties ;  and  Us  to  the  subject,  upon  which  the  settlement  wai 
intended  to  attach.    Luders  v.  Anstcy,  4  Ves.  501. 

12.  Another  case. 
Vide  15  Ves.  500. 

IV.  jgDf  bmtti  legacteis  papnble  out  of  {lersDnnI  teti^tc* 

1.  Where  the  l^cy  is  given  "  to  be  paid"  or  **  payable"  at  a  parti- 

cular-day, the  legacy  is  vested. 

1.  Legacy  to  be  paid  at  a  particular  time  is  ekbitum  jmprtesenii  solvendum 
tMyutoro,  and  vested.     3  Ves.  13. 

2.  Distinction  between  a  legacy,  given  at  a  future  time,  and  a  legacy, 
given  to  be  paid  at  a  future  time :  the  latter  vested ;  and  payment  only  post- 
poned ;  the  time  being  annexed,  not  to  the  legacy,  but  to  the  payment  oolj. 
IS  Ves.  ri3. 

2.  Legacy  payable  at  twenty-one  or  marriage,  with  interest,  u  vested* 

Legacy  to  A.,  payable  at  twenty-one  or  marriage,  with  interest,  is  a 
vested  legacy,  atad  the  executor  having  become  a  bankrupt,  might  have  been 
proved  under  his  commission ;  his  certificate  is  therefore  a  bar  to  the  nr- 
covery  against  him,  and  the  residuary  legatees  arc  not  liable.  Walooi  v. 
Hall,  2  B.  C.  C.  305. 


3.  Wonl> 
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3.  Words  apparently  of  condition,  are  frequently,  upon  circumstances, 
construed  to  designate  only  the  time  at  which  we  interest  should 
take  effect  in  possession. 

Words,  apparently  of- condition,  frequently  construed  to  designate  only 
the  time  at. which  the, interest  should  take  effect  in  possession;  upon  circum- 
stances; tJiough  standing  alone  they  import  condition;  as,  where  in  tlie 
mean  time  it  .is  to  be  employed  for  the  benefit  of  the  legatee ;  or,  where  it  is 
by  way  of  exception  out  of  tl^e  bequest.    9  Ves.  229. 

4.  Exceptions  to  the  rule  that  a  l^acy  ^^  to  be  paid''  at  twenty-one, 

b  vested. 

Vesting  of  a  lecacy  postponed  to  the  time  of  payment,  and  a  limitation 
over  in  nature  oid  cross-remainder/  implied  from  .'the  general  intention. 
Mackell  v.  Winter,  3  Ves.  236. 

5.  As  not  in  the  case  of  a  common  l^acy,  so  much  less  in  that  of  » 
residuaiy  bequest,  does  a  direction  for  payment  at  twenty«one,  post- 
pone vesting. 

Direction  for  payment  at  twenty-one,  does  not  postpone  vesting  even  ia 
the  case  of  a  common  legacy,  and  still  less  in  the  case  of  a  residue.  Skey 
V.  Barnes,  3  Mer.  344. 

6.  Residuary  bequest  to  children,  not  to  be  divided  till  twenty-two,. 

is  vested. 

Gift  of  a  residue  to  children  not  to  be  divided  till  twenty-two,  the  interests^ 
are  vested.    Dodson  v.  Hay,  3  B.  C.  C.  404. 

7.  A  residuary  bequest  upon  an  uncertain  event  is  vested. 

Residuary  bequest  to  trustees  upon  trust  to  pay  the  dividends,  &c.  equally 
between  the  testator's  two  great  nieces  until  their  respective  marriages,  and 
from  and  immediately  after  their  respective  marriages  to  assign  and  transfer 
their  respective  moieties  or  shares  thereof  unto  them  respectively;  held  a 
vested  interest  before  n^anriagc ;  being  taken  out  of  the  general  rule  from  the 
civil  law,  that  dies  incertus  in  iestamento  conditionem  Jacii.  One  of  the 
legatees  being  dead  without  having  been  married,  the  court  directed  one 
moiety  to  be  paid  to  her  executors ;  but  would  not  permit  the  other  moiety 
to  be  paid,  but  directed  the  interest  and  dividends  of  that  moiety  to  be  paid 
to  the  other  legatee,  with  'liberty  to  apply  in  case  of  her  marriage  or  her 
death  before  marriage.    Booth  v.  Booth,  4  Ves.  399. 

8.  Where  the  whole  of  the  intermediate  interest  is  given  to  the  l^atee, 

the  legacy  is  vested* 

1.  Gift  of  all  the  interest  is  a  ground  for.  presuming  an  intention  to  vest 
the  capital.  Secus,  where  there  is  only  a  direction  for  maintenance  out  of 
the  interest.    Leake  v.  Robinspn,  2  Mer.  386. 

2.  Though  the  gift  of  interest  will  vest  a  legacy,  maintenance  will  not. 
Pulsford  V.  Hunter,  3  B.  C.  C.  416. 

9.  Where  there  is  only  a  direction  for  maintenance  out  of  the  inter- 

mediate interest)  the  legacy  is  contingent. 

1.  The  word  maintenance  is  not  equivalent  to  interest,  for  the  purpose  of 
vesting  legacies.    3  B.  C  C.  416. 

2.  Vide  2  Mer.  386. 

10*  The  year  allowed  to  the  personal  representative,  does  not  prjsvent 

.vesting. 

The  year  allowed  to  executors  and  administrators  only  for  convenience, 
and  does  not  prevent  vesting.    10  Ves.  13. 

3  T  4  11.  Where 
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1 1.  Where  it  can  be  collected,  that  the  direction  for  payment  is  blended 
with  the  very  gift  of  the  legacy,  the  legacy  will  not  vest  before  the 
period  for  payment  arrives. ' 

1.  Bequest  of  the  dividends  of  stock  to  A.  for  her  life ;  and  then  to  re- 
main in  the  same  stock  till  each  of  her  children  attain  twenty-one,  and  then 
to  be  paid  their  equal  share  of  the  same ;  if  any  die  before  twenty-one  to  go 
to  the  survivors  or  survivor ;  and  not  to  be  under  any  claim  or  jurisdiction 
of  their  father  or  any  husband  A.  may  have.  Of  two  children,  one  died  in 
the  life  of  her  mother,  married,  and  above  twenty-one.  Transfer  of  a 
moiety  to  her  administrator,  upon  the  mother's  death,  established :  the  other 
moiety  vested  in  the  surviving  daughter,  an  infant,  so  far  as  to  entitle  her  to 
the  dividends;  and  a  reference  was  directed  as  to  her  father's  abilitj. 
Reeves  v.  Brymer,  4  Ves.  692. 

2.  Legacy  to  the  testator's  wife  of  the  dividends  of  stock  for  her  life ; 
which  he  directs  shall  be  continued  in  the  same  stock,  and  then  to  be  shared 
equaUy  share  and  share  alike  to  his  children  that  shall  be  then  living:  he 
also  gave  to  his  wife  a  leasehold  house  (of  which  fifty  vears  were  unexpired) 
for  her  life,  and  then  to  be  let  during  the  time  of  the  lease  to  come,  and  tbe 
neat  produce  thereof  to  be  eoually  placed  in  the  stocks  for  tbe  benefit  of  his 
children  that  shall  be  then  livmg,  equally ;  and  as  to  the  residue  of  his  estate 
whatsoever  and  wheresoever  the  product  he  gave,  &c.,  the  same  to  be  col- 
lected yearly  to  his  wife  and  children  eqj^ally  share  and  share  alike  that  are 
then  living.  In  other  dispositions  the  words  **  then*'  and  "  then  living''  were 
used  with  reference  to  some  period  expressed,  viz.  the  age  of  twenty-ooe, 

-or  the  death  of  the  person  to  take  for  life.  The  stock  and  house  vested  at 
the  wife's  death  in  those  children,  who  survived  her :  the  residue  vested  at 
the  testator's  death  in  his  wife  and  all  the  children  equally.  Reeves  ▼. 
Brymer,  4  Ves.  692. 

12.  Where  the  time  is  annexed  to  the  substance  of  the  bequest,  the 

legacy  is  contingent. 

A  legacy,  not  as  an  independent  bequest,  with  a  time  for  pajrmcnt,  or 
distribution,  appointed  afterwards ;  but  the  time  annexed  to  the  substance 
of  the  bequest :  the  interests  do  not  vest  before  that  period.  Sansbary  r. 
Read,  12  Yes.  75. 

13.  Where  the  time  of  payment  forms  part  of  the  descripticxa  of  the 

legatee,  the  legacy  is  axidngent 
Vide  5  Ves.  509. 

J  4.  Cases  of  residuary  bequests,  where  the  word  "iP  did  not  unite 
the  time  of  payment,  essentially  within  the  bequest. 

Residue  of  testator's  estate,  directed  to  be  invested  in  govemment  sear- 
rities,  and  the  interest  paid  to  his  wife,  and  after  her  death  to  be  sold,  and 
the  money  thereby  arismg  to  be  divided  amongst  his  daughters  and  grand- 
children. Held,  that  the  share  of  a  daughter,  dymg  in  the  lifetime  of  tbe 
wife,  was  vested.    Hatch  v.  Mills,  1  Eden,  S42. 

15.  Where  there  is  no  gift,  but  bv  a  direction  to  transfer,  from  and 

after  an  event,  the  legacy  is  contingent. 

Where  there  is  no  gift,  but  by  a  direction  to  transfer  **  from  and  after" 
a  given  event,  the  vesting  must  be  postponed  till  after  that  event  has  hap- 
pened, unless  from  particular  curcumstances  a  contrary  intention  is  to  be 
collected.    Leake  v.  Robinson,  2  Mer.  387. 


Id.  Di»- 
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26.  Distinction   between  a  legacy  ^^at"  twenty-one,  and  payable  at 
twenty-one,  bonx>wed  from  the  civil  law,  but  disaf^roved. 

Distinction  between  a  legacy  ^f  twenty-one,  and  payable  at  twenty-one, 
borrowed  from  the  civil  law,  but  disapproved.    6  Ves.  245. 

17.  But  a  bequest  ^^at"  twenty-one,  may  be  controlled  by  the  appa- 
rent intention,  as  that  the  possession  only,  not  the  vesting,  may  be 
postponed. 

Legacy,  when  the  legatee  shall  attain  twenty-one,  may  be  so  controlled 
by  the  apparent  intention  as  to  postpone  the  possession  only,  not  the  vest- 
ing ;  as,  where  it  was  to  two  children,  when  they  shall  attain  twenty-one,  to 
be  equaJIy  divided  between  them,  share  and  share  alike ;  appointing  their 
father  in  trust  for  the  same,  and  trustee  for  them  during  their  minority ;  and 
in  case  of  the  death  of  either,  the  survivor  to  take  the  whole ;  and  in  case 
both  die  in  their  minority,  over.    Branstrom  v.  Wilkinson,  7  Ves.  421. 

18.  A  case  in  which  a  bequest  "at"  twenty-one,  was  so  controlled  by 
the  apparent  intention,  as  that  the  possession  only,  not  the  vesting, 
was  postponed. 

Ibid. 

19.  Legacy  at  the  decease  of  a  person,  entitled  to  the  fuiid  out  of  which 

it  is  ^ven,  is  vested.   ^ 

Legacy  at  the  decease  of  a  person,  entided  to  the  fund,  out  of  whic^i  it  is 
given,  vested  immediately ;  and  payment  only  postponed.  Blamire  v.  Gel- 
dart,  16  Ves.  S 14. 

20.  The  word  "when"    alone,  is  conditional,  but  may  be  controlled 

by  circumstances. 

The  word  *'  when*'  in  a  will,  alone  and  unqualified,  is  conditional :  but  it 
may  be  controlled  by  expressions  and  circumstances:  so  as  to  postpone 
payment  or  possession  only,  and  not  the  vesting :  as,  where  the  interest  of 
the  legacy  in  the  interval,  was  directed  to  be  laid  out  at  the  discretion  of  the 
executors  for  the  benefit  of  the  legatees,  it  vested  immediately.  Hanson  v. 
Graham,  6  Ves.  239*    Reversed  on  appeal.    11  Ves.  489. 

21.  Case  of  a  bequest,  where  the  wcnrd  <^when"  did  not  unite  the  time 

of  payment  essentially  with  the  bequest. 

Bequest  to  daughters,  equally  to  be  divided  among  them,  when  they  ar- 
rive at  twenty-four  years  of  a^e,  is  vested  immediately,  and  only  tiie  pay- 
ment postponed.    Mayv.Wood,  SB.  C.  C.47L 

22.  The  doctrine  upon  the  words  "  cum"  and  "  «r'  is  borrowed  fron^ 

the  civil  law. 

In  the  civil  law  the  words  ** cum"  and  " si"  as  referred  to  legacies,  are 
equivalent ;  and  from  that  law  this  rule  and  most  of  our  other  rules  upon  le- 
gacies are  borrowed.    6  Ves.  243. 

23.  Bequest  in  trust  till  A.  attain  twenty-one,  then  to  A.,  is  vested. 

Bequest  to  A.  for  his  second  daughter,  that  he  shall  have  born,  for  her 
education,  till  she  shall  attain  the  age  of  twenty-one ;  and  after  she  shall  at- 
tain the  age  of  twenty-one,  to  her  and  her  heirs  for  ever ;  she  being  chris- 
tened Z. ;  and  in  default  of  such  issue,  over.  Another  bequest  to  A.  till  the 
said  second  daughter  shall  attain  the  age  of  twenty-one,  and  after  she  shall 
attain  to  the  age  of  twenty-one,  to  her  and  her  heirs  for  ever.  Both  vested 
in  a  second  daughter,  the  third  child,  christened  Z. :  though  she  died  under 
twenty-one ;  bemg  an  exception  out  of  the  generality  of  the  bequest  to  her ; 
and  the  time  being  not  of  the  substance.    Lane  v.  Goudge,  9  Ves.  225. 

24.  A 
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24.  A  bequest  over  in  trust  for  A.  till  he  should  come  of  age,  is  Tested. 

Bequests  of  three  i)«r/:6M#.  annuities  to  the  executors,  to  the  use  of  A.  and 
her  daughter  B.»  and,  the  longer  liver  of  them,  then  to  the  issue  of  B.,  (if  he 
should  have  any  such,)  if  not,  to  the  use  of  C*  till  he  should  come  of  age.  C. 
died,  living  B. :  the  fund  vested  in  C,  and  the  trust  is  only  the  mode.  At^ 
kinson  v.^Paice,  1  B.  C.  C.  91. 

25.  A  bequest  over  upon  a  contingency,  will  not  of  itself  prevent  the 
shares  from  vesting  in  the  mean  time,  provided  the  words  of  bequest 
be  in  other  respects  sufficient  to  pass  a  present  interest. 

1.  Bequest  to  the  testator's  wife  for  life ;  and  after  her  death,  to  be  di- 
vided between  his  brothers  and  sisters,  in  equal  shares :  but  in  case  of  the 
death  of  any  in  the  life  of  the  wife,  the  shares  of  him,  &c.  so  dying,  to  be 
divided  bdtwcen  his,  &c.  children :  vested,  subject  to  be  devested  only  by 
death  in  the  life  of  the  widow,  leaving  children.  Therefore,  the  represent- 
ative of  one,  who  died  in  her  life,  never  having  had  a  child,  entitled.  Smitber 
vw  Willock,  9  Ves.  233. 

2;  Legacy  to  the  children  of  A«,  to  be  equally  divided  among  them ;  and 
if  either  of  them  die  before  twenty-one,  their  share  to  go  to  the  survivors:  a 
vested  interest  in  the  children  living  at  the  testator's  death,  subject  to  be 
devested  in  the  event  pointed  out :  auer-born  children,  therefore,  excluded. 
Davidson  V.  Dallas,  U  Ves.  576. 

3.  A  devise'  over  upon. a  contingency,  does  not  of  itself  prevent  the 
shares  froii>  vesj^ing-  in  tne  mean  time,  provided  the  words  of  beouest  be  in 
othef '  fQspects  sufficient  to  pass  a  present  interest,  although  such  a  devise 
over  of  tne  entirety  may  be  called  m  aid  of  other  circumstances,  to  show 
that  no  present  interest  was  intended  to  pass.    ,Skey  v.  Barnes,  3  Mer.  S4'2. 

26.  Where  a  legacy  is  given  over  upon  a  contingent  event,  which  doe^ 

.  not  happen,  it  is  vested. 

A  clcar^  ycsted  interest  not  devested;  the  exp^'ess  contingency,  upon 
which  it  was .  to  be  devested,  not  having  happened.  Harrison  v.  Foremaiii 
5  Ves.  207; 

27*  When  legacies  are  given  at  future  periods,  which  must  arrive,  in 
the  nature  of  remainders,  •  the  interest  of  the  first  and  subsequent 
takers  will  vest  together. 

1.  The  testator  gave  the  use  of  800/.  to  his  wife  for  life,  and  aflcrber 
decease,  disposed  of  part  of  the  principal ;  he  then  gave  to  A.  100/.  A.  died ; 
riving  the  wife:  this  legacy  to  A.  vested  in  him.  Monkhouse  v.  Holme. 
I  B.  C.  C.  298. 

2.  Testator  gave  20/.  each  to  the  children  of  A.  (after  the  death  of  annui- 
tjants):  the  legacies  vested  in  all  the  children  born,  and  also  in  one  boito  afler 
the  death  of  the  testator,  but  during  the  life  of  the  surviving  annuitant.  At- 
torney-general V.  Crispin,  1  B.  C.  C*  386.^ 

3.  Legacy  to  the  children  of  the  testator's  sister  at  twenty-one,  if  any  died 
before,  to  the  survivor  and  survivors ;  a  child  born  afler  the  testator^s  ueath, 
but  during  the  infancy  of  the  others,  shall  take  a  share.  GDmore  v.  Severn, 
1  B.  C.  C.  582. 

4.  Legacy  to  A.  for  life,  remainder  to  B.  and  C,  or  in  case  ope  should 
die,  living  A. ;  then  to  the  sufvivor :  B.  aad  C*  both  die ;  living  A. :  the 
legacy  was  vested,  and  shall  go  to  the  survivor.  Scurfield  v.  Howes,  S  B. 
C.G.  9Q.  / 

5.  ^Legacy  to  A.  for  life :  and  after  her  decease,  to.  her  children ;  if  she 

bhould/leave  none,  to  B.  and  C,  share  and  ahare  alike,  ,or  to  the  survivor:  a 

vosti^;  i^erest  in  B.  and  C.,  upon  the  death  of  the  tc^taitpv,  as  teuauta  in  com- 

n^on ;  ji.',  though  she  survived  them,  dying  without  chiUren.  Perry  v.  Wood*. 

3  Ves.  204. 

6.  Legacy 
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6-  L^acy  in  trust  for  testator's  mother  and  sister  for  life ;- and  after  the 
death  or  the  survivor,  for  all  and  every  the  child  and  children  of  his  sister 
living  at  her  death,  share  and  share  alike,  each  receiving  his  or  her  share  of 
the  principal  at  twenty-one ;  dnd  if  biit  one  child  should  be  so  surviving,  in 
trust  to  pay  the  whole  to  such  surviving  child  at  twenty-one:  the  payment 
only  is  postponed,  not  the  vesting.    rWadley  v*  North,  3  Vecu  S64<. 

7«  Vested  interest  in  legatees,  who  died  during  a  previous  interest  for  life. 
Lady  Lincoln,  v.  Pelham,  10  Ves.  166. 

8.  Beauest  of  the  produce  of  the  sale  of  a  copyhold  estate  to  A.,  the  wife  of 
B.,  for  life ;  and  after  her  death,  to  divide  the  principal  among  the  children 
of  B.  and  C.  equally ;  and  of  the  testator's  reversionary  interest  in  bank  stock 
on  the  death  <n  D.,  if,  in  his  nam^  at  his  decease,  and  if  not,  at  D/s  death, 
equally  among  the  same  children.  -  Vested  interests  in  all  the  children ;  com- 
prising those  who  died,  and  those  Who  came  into  Existence  after  the  death 
of  the  teata^totj^  and  during  the  lives  of  the  A^nahta  foi^  life.  Walker  y.  Shore, 
15  Ves.  122.       ;  , 

9.  Trust  by  will,  subject  to  nn  interest  for  life,  to  pay  and  transfer  to  the 
testator's  nephew  and  nieces,  equally,  at  twenty-one,  with  survivorship,  in  case 
any  should  ciie,  befpre  his  or  their  shares  should  become  payabje ;  and  a  limit- 
ation over,  in  ca^e  all  should  die,  &c. :  vested  interest  at  the  age  of  twenty-one, 
before  the  death  of  the  tenant  for  life.     Hallifax  v.  Wilson,  16  Ves.  168. 

10.  Testator  gives  his  personal  estate  to  trustees,  upon  trust,  to  pay  the 
interest  to  his  daughter  E.  S.  for  her  life,  and  after  her  decease  to  pay  and 
divide  the  principal  among  the  children  of  his  said  daughter,  and  the  issue  of 
a  deceased  child,  as  she  should  appoint,  aiid  in  default  of  appointment,  to  g6 
to  and  be  equally  divided  among  them ;  ahd  if  but  one,  then  to  such  only 
child :  the  portions  of  sons  to  be  paid  at  thbir  respective  ages  of  twenty-bnfe 
or  marriase.  If  no  issue,  or  all  die  before  their  respective  portions  become 
payable,  then  over.  The  shares  are  so  given,  as  to  vest  immediately  in  the 
children  of  £.  S.,  though  liable  to  be  devested  by  all  dying  under  twenty-one, 
without  issue.  The  share  of  a  child  so  dying,  was  therefore  held  to  pass  to 
its  representative.     Skey  v.  Barnes,  3  Mer;  336. 

28.  In  the   case  of  contingent  executory  bequests  of  personalty,  the 

interests  of  the  fii^t  and  subsequent  taker  vest  uno  itistantu 

Bequests  of  the  residue  of  personalty  to  testator's  wife  for  life ;  if  she  die 
without  issue,  to  the  testator's  two  brothers,  or  if  one  of  them  be  dead,  then 
to  the  survivor  :  both  the  brothers  died,  living  the  wife ;  this  is  an  executory 
devise  vested  in  both,  and  transmissible  to  the  executor  of  the  survivor. 
Barnes  v.  Allen,  1  B.C.  C.  181. 

29.  Exceptions  to  the  rule  of  the  interests  of  the  first  and  subsequent 

legatees  vesting  uno  instantu 

1.  Power  of  appointment  does  not  prevent  the  interest  vesting,  subject  to  be 
devested.    5  Ves.  74*8. 

2.  Legacy  to  A.  for  life,  and  to  her  children  at  her  decease,  vests  in  all 
the  children,  as  they  come  in  esse  ;  but  upon  the  circumstances  of  this  case, 
it  vested  in  those  living  at  the  death  of  their  mother  only.  Spencer  v.  Bul- 
lock, 2  Ves,  687. 

30.  A  power  of  appointment  in  the  first  life-interest,  will  not  prevent 
the  subsequent  interests  fit>m  vesting,  subject  to  be  devested. 

Bequest  to  A.  for  life,  with  power  on  her  marriage  to  appoint  the  interest 
to  her  husband  for  life,  'arid  a  recommendation  to  dispose  of  the  principal 
part  after  her  own  death,,  and  the  determination  of  the  preceding  trusts, 
among  the  children  gof  B. :  the  rccondmendation  being  held  an  absolute  trust, 
it  is  a  vested  interest  ia  all  the  children,  subject  to  be  devested  by  appoint- 
ment ;  and  there  being  no  appointment,  children  born  after  the  .d»ith  of  the 

tc&tator, 
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testator » and  those  who  died  in  the  life  of  A.,  arc  entitled  witb  tbe  rest.  Mslim 
V.  Barker,  3  Ves.  150. 

31.  Legacy  to  A.  for  life,  and  in  default  of  his  appointment,  over,u 

contingent. 

Fund  given  to  A.  for  life,  with  power  of  appointment  during  life,  ind  after 
death,  for  want  of  appointment,  over :  it  is  not  a  vested  interest  till  after 
death  of  tenant  for  life,  the  power  subsisting  upon  it.     1  Ves.  309. 

32.  A  I^acy  held  vested,  though  subject  to  a  contingent  charge. 

Construction  of  a  will,  giving  a  vested  interest,  though  subject  to  a  con- 
tingent charge ;  and  creating  a  tenancy  in  common  as  to  part  of  the  pro- 
perty,  and  as  to  the  residue  a  joint-tenancy ;  there  being  nothing  to  control 
the  legal  effect  of  the  words.    Jackson  v.  Jackson,  7  Ves.  534. 

33.  A  case  in  which  the  event  of  the  death  of  a  child  above  tweotf 
one,  not  being  within  the  survivorship  expressed,  his  interest  wss 
held  vested  in  his  representadve^  subject  to  the  ultimate  omtiDgeDt 
limitation. 

Bequest  to  the  child  or  children  of  the  testator's  two  daughters,  in  tennt 
creating  a  tenancy  in  common,  viz.  equally  to  be  divided,  &c^  to  be  paid  tf 
twenty-one  or  marriage  of  daughters ;  with  survivorship  upon  the  death  of 
any,  before  his  or  their  shares  become  payable :  the  accrued  share  to  be 
equally  divided  and  to  be  pajrable,  &c.  as  the  original  shares :  the  issue 
of  any  dying  in  the  lifetime  of  the  two  daughters  to  stand  in  the  pliKie 
of  the  parent;  and  a  limitation  over,  in  case  his  daughters  die  with- 
out issue ;  or  having  had  issue,  such  issue  should  die  in  the  lifetime  of  hs 
daughters.  The  event  of  the  death  of  a  child  above  twenty-one  not  being 
within  the  survivorship  expressed,  his  interest  vested  in  his  representative, 
subject  to  the  ultimate  contingent  limitation.   Bayard  v.  Smith,  14  Ves.  47U 

34.  A  case  where  legacies  were  held  vested  from  the  only  contingency, 
being  the  chance  of  death  in  the  mother's  lifetime  whom  testator 
outlived. 

Legacy  of  S0002.  stock  to  L.  £.,  (testator's  wife,)  for  life,  and  after  ber 
death,  one«third  part  of  the  principsi  to  testator's  son  I.  E.  if  he  shall  be  tlieo 
living,  and  if  dead,  to  his  child  or  children ;  and  a  bequest,  in  tbe  one 
manner,  of  one-third  to  each  of  his  two  daughters,  M.  A.E.  and  H.L, 
with  a  proviso,  that  if  either  of  his  daughters  should  die  unmarried,  v^ 
without  issue,  the  surviving  daughter  to  takje  both  shares;  and  if  both  die 
unmarried  and  without  issue,  then  the  shares  to  qo  to  his  son  I.  £.,  if  living, 
or  if  dead,  to  his  children.  He  Uien  gave  the  residue  of  his  property,  cod- 
sisting  of  real  and  personal  estate,  to  trustees ;  and,  by  codicil,  certain  other 
real  estates,  to  convert  the  same  into  money,  in  trust,  as  to  one-third,  for 
his  son  I.  £. ;  and  the  other  two-thirds  equally  amongst  his  daughters,  sal^> 
ject  to  such  contingencies  in  favour  of  their  issue,  and  with  the  like  benefit 
of  survivorship,  as  were  before  declared  as  to  the  3000/.  stock.  L.  E.,  tbe 
testator's  wife,  died.  Held,  that  on  her  death,  the  daughters  took  vested 
interests  in  their  shares  of  the  3000/.  stock,  and  of  the  residue  and  pro- 
duce of  the  real  estates.    Laffer  v.  Edwards,  3  Mad.  210. 

35.  Where  the  event  upon  which  a  legacy  is  given  over,  is  rendered 

conjectural  by  the  obscurity  of  expression,  it  is  vested. 

1.  Residue  to  be  divided  by  executors,  on  an  indefinite  term,  vests  at  tbe 
death  of  the  testator.    Stapleton  v.  Palmer,  4  B.  C.  C.  490. 

2.  Legacy  out  of  a  fund  in  the  East  Indies,  given  over  in  case  of  death  of 
legatee,  before  he  might  have  received  it,  vested  ^om  death  of  testator. 
Hutchin  V.  Mannington,  1  Ves.  366. 

3.  Bequest  to  a  A.  for  life;  and  after  her  decease  to  B.  and  C,  in  eijiul 

moietjek . 
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moieties ;  and  in  case  of  the  decease  of  either  in  the  life  of  A.,  the  whole  to 
the  survivor  of  them  living  at  her  decease.  B.  and  C.  have  vested  interests 
as  tenants  in  common,  subject  to  be  divested  only  upon  the  contingency  ex- 
pressed.   Harrison  v.  Foreman,  5  Ves.  207. 

4.  A  residuary  bequest  upon  the  whole  will  vested  only  as  the  property 
was  received :  one  of  the  residuary  legatees  therefore  being  dead,  his  repre- 
sentatives weVe  entitled  only  to  thatpart,  which  was  got  in  before  his  death. 
Gaskell  v.  Harman,  6  Ves.  159.  The  declaration  of  the  decree,  upon  the 
principle,  that  the  residuary  property  vested  only  as  it  was  received  and 
converted  into  money,  was  reversed :  the  lord  chancellor's  judgment  being, 
that  such  an  intention,  though  if  clearly  expressed,  it  must,  notwithstanding 
the  inconvenience,  be  executed,  was  not  the  true  construction  upon  the 
whole  will ;  and  is  not  to  be  collected,  unless  clearly  expressed.  Gaskell  v. 
Harman,  1 1  Ves.  489. 

S6.  The  interest  in  a  bequest  may  be  vested  in  a  legatee,  and  yet  from 
the  nature  and  circumstances  of  the  gift,  it  may  be  considered  per- 
sonal, and  determining  with  his  life. 

1 .  Bequest  of  1000/.  to  testator's  sister ;  and  in  case  of  her  demise,  800^. 
to  A.,  &c. ;  200/.  to  B. :  the  sister  has  a  life-estate  only,  with  vested  remain- 
ders in  A.  and  B.  in  the  proportion.    Ballings  v.  Sandora,  1  B.  C.  C\393. 

2.  Bequest  of  all  the  testator's  estate  to  his  wife ;  in  case  of  death  happen- 
ing to  her,  his  executors  to  take  care  of  the  whole  for  his  daughter :  the  wife 
has  an  estate  for  life,  with  a  vested  remainder  in  the  daughter.  Nowlan  v. 
Nelligan,^  1  B.  C.  C.  489. 

3.  Devise  and  bequest  until  a  certain  period  from  the  nature  of  the  pur- 
pose and  circumstances,  not  transmissible  to  representatives.  Ex  parte 
Davies,  6  Ves.  U?. 

37.  The  analogy  from  cross-remainders  applies  only  where  the  nature 
of  the  devise  is  such,  as  to  raise  the  implication  of  a  survivorship ; 
not  to  the  question,  whether  the  shares  do  or  do  not  vest. 

The  analogy  from  cross-remainders  applies  only  where  the  nature  of  the 
devise  over  is  such,  as  to  raise  the  implication  of  a  survivorship  ;  not  to  the 
question,  whether  the  shares  do  or  do  not  vest.  Skey  v.  Barnes,  3  Mer.  344. 

38.  A  bequest  held  a  vested  interest,  not  a  mere  power  of  appoint- 

ment 

Bequest  to  the  testator's  wife  of  ^.  a  year  for  life,  '*  and  the  sum  of 
300/.,  to  be  disposed  of  as  she  thinks  proper,  to  be  paid  afler  her  death,"  and 
a  leasehold  house  and  furniture  for  life :  an  absolute  interest  in  the  300/. 
transmissible  to  the  administrator,  not  a  mere  power  of  appointment.  Hixon 
V.  Oliver,  13  Ves.  108.  '    , 

39.  Legacy  held  vested,  as  not  comprised  in  the  enumeration  of  othe^ 

legacies,  directed  to  lapse  on  a  contingency. 

Legacy  to  a  female  infant,  with  power  to  trustees  in  events  to  diminish  it ; 
and  comprised  in  a  miscalculation  of  the  number  of  legacies  given  over  to 
the  wife  in  case  of  legatees  dying  before  becoming  entitled,  lapsed  by  the 
death  of  the  legatee,  wough  but  for  the  superadded  words  of  the  legacy,  it 
would  have  been  vested.  Molesworth  v.  Molesworth,  3  B.  C.  C.  5.  Decree 
reversed.    4  Brown,  408. 

40.  A  case  where  a  cohdngency  annexed  to  a  bequest  to  a  son,  was 

held  not  annexed  to  portions  for  daughters. 

Will,  from  its  tenor  construed  to  give  vested  legacies.  Stretch  .v.  Wat- 
kins,  1  Mad.  253. 

41.  Under 
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41.  Under  words  importing  a  tenancy  in  common,  though  combined 

with  words  of  survivorship,  the  interests  hold  vested. 

Under  words  importing  a  t^napcjr  in  common,  though  combined  vitli 
words  of  svrvivorship,  the  inCeresU  vested  at  the  death  of  the  testator ;  and 
tJiereforc  vested  in  one  of  the  legatees,  who  died-  between  the  death  of  the 
testator  and  the  death  of  the  person  entitled  for  life.  Brown  v.  Bi^, 
7  Ves.  279.  ' 

42.  A  clause  of  survivorship  between  twd  legatees,  if  either  of  them 
should  die,  corffuicd  to  a  case  of  lapse,  and  did  not  prevent  the 
legacies  vesting. ' 

1.  A  clause  of  survivorship  between  two  legateea,  if  either  of  them  should 
die,  confined  to  a  case  of  lapse  ;  and  did  not  prevent  the  legacies  vcistin^. 
King  V.  Tajrlor,  5  Ves.  806, 

2.  Legacies  to  two  sisters;  with  a  direction  in  castf  of  the  death  of  each, 
reciprocally,  to  deirolve  tb  the  other.  That  direction  confined  to  the  case 
of  lapse  by  the  deatii  of  cither  iu  the  life  of  the  testator ;  and  did  not  pre- 
vent the  vesting  absolutely.     Cambridge  v.  Rous^  8  Ves.  12.     . 

3.  The  vesting  of  a  legacy  not  prevented  by  a  provision  for  survivorship 
among  tl^e -legatees  in  case  of  the  aeath  of  any  under  tlie  age  of  twenty-oae. 
Deane  v., Test,  9  Ves.  H6. 

43.  A  case  in  which  a  clause  of  survivorship  was  held  not  confined  to 

testator's  death. 

Bequest  to  the  /children  of  A.  who  should  be  living  at  tlie  testator's  de- 
cease, equally ;  with  survivorship,  in  case  of  death  without  leaving  issue ;  if, 
leaving  t^ue',  the  issue  to  have  the  parent's  share.  Tiie  survivorship  cannot 
be  restrained  to  the  period  of  the  testator's  death  ;  as  upon  that  construction 
the  clauae  would  be  repugnant.     Shergold  v.  Boone,  13  Ves.  370. 

44i.  The  word  **  surviving"  is  synonymous  with  "  others"  in  fiivourof 

the  intention  and  of  vesting. 

Bequest  to  three  children  in  thirds  respectively ;  with  a  discretion,  tlut 
they  should  not  be  put  in  possession  till  their  respective  attainment  of  parti- 
cular ages :  and  in  case  ot  the  death  of  either  of  tlie  above*named  children 
before  the  Agc3  mentioned,  that. third  to  be  equally  divided  between  th^  t^o 
surviving  cluidrcn  ;  and  in  the  event  of  the  death  of  two  before  the  respective 
ages  above-mentioned,-  then  the  whole  to  devolve  to  the  surviving  child :  but 
should  alkhis  children  die,  before  they  attain  their  said,  respective  ages,  thes 
the  whole  of  his  estate  was  given  over.  One  died  having  attained  the  agr 
mentioned.  Afterwards  another  died  under  that  age.  The  share  of  the 
latter  a  vested  interest  in  the  child,  who  died  first,  and  the  survivor,  attaio- 
ing  the  age  specified.    Wilmot  v.  Wilmot,  8  Ves.  10. 

4fS.  A  legacy  held  vested,  from  "  or"  being  construed  **  and." 

Bequest  to  A.,  her  executors,  &c.  provided,  that  in  case  she  should  die 
under  twenty-one  or  without  leaving  any  husband  living  at  her  death,  it  shall 
go  over,  vested  at  twenty-one  upon  the  intention :  the  word  "  or"  being  con- 
strued •*  and."    Weddell  v,  Mundy,  6  Ves.  341. 

46.  Th?  case  of  a  limitation  over  of  the  use,  on  legatee's  bankmpti^. 

Legacy  in  trust  for  the  testator's  son,  for  his  own  uae  and  benefitf  pro- 
vided no  misfortune  in  business  shall  in  the  meantime  have  happened  to  hioif 
so  as  to  deprive  him  or  his  family  of  the  benefit  of  it ;  the  testator  declanng 
his  intention,  his  son's  fortune  being  amply  sufficient,  by  this  fund  to  fonna 
certain- and  permanent  provision  for  him  or  his  family :  but  in  case  be  fail  io 
business  ait  an/  time  nefore  the  age  of  thirty-two,  then  in  trust  for  die 
support  of  him,  his  wife^  and  children,  as  the  trustees  think  proper,  so  loo? 
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as  he  shall  labour  under  the  effects  of  any  misfortune  in  trade  ;  but  as  soon 
as  he  shall  be  freed  and  absolutely  discharged  from  the  effects  of  any  mis- 
fortune or  failure  in  trade,  then  (but  not  before,)  to  be  paid  to  him  :  other- 
wise the  interest  to  be  continued  to  be  paid  fo^  the  supftort  of  him,  his  wife, 
and  children,  for  his  life ;  and  if  at  his  death  he  shall  i)e. under  any  difficulty 
from  misfortune  or  failure  in  business,  in  tr^u^t  for  his. wife  and  children  ac- 
cording to  his  apppintment  by  will;  and,  if  he  shall  leave  no  widow  or  child, 
according 'to'hisdii^osition.  '  Tfiere  was  a  considerable  settlement.  The 
son  in  the  twenty-eighth  year  of  his  age  being  discharged  under  a  deed  of 
composition,  the  legacy  was  decreed  to  him  ;  the  trustees  apd' bis  children 
not  opposing  it ;  but  the  court  observed,  that  if  he  should  not' be  disehhrged, 
as,  in  case  it  should  end  in  bankruptcy»  the  trustees  would  not  be  indemni- 
fied.   De  Mierre  v.  Turner,  5  Ves.  306. 

47.  Legacy  of  stock  to  A.  to  be  laid  out  in  an  annuity  for  her  life,  is 

vested. 

Legacy  of  stock  to  A.  to  be  laid  out  in  an  annuity  for  her  life ;  A.  died 
two  days  afler  the  testator,  and  before  any  alteration  of  the  stock  :  her  ad- 
ministrator is  entitled  to  a  transfer.     Barnes  v.  Rowley,  3  Ves.  305. 

48.  A  case  where  a  gift  in  the  name  of  trustees,  and  not  left  to  the 
executor  to  dispose  of,  was  held  to  vest  immediately  in  tlie  trustees 
as  against  the  executor. 

Testatrix  gave  1000^.  to  trustees  to  pay  the  interest  to  A,  for  life,  then 
equally  to  be  divided  among  her  (testatrix's)  brothers  and  sisters;  it  vested 
at  the  testatrix's  death,  and  the  representatives  of  those  who  died  in  the  life- 
time of  the  tenant  for  life  shall  take  with  the  survivors.  '  Roebuck  v.  Dean, 
4  B.  C.  C.  403. 

49.  A  case  iii  which  interests  were*  held  not  vested  till  the  sale  of  the 

estate  out  of  which,  &c. 

D^se  to  the  testator's  wife  for  life ;  and  as  soon  after  her  decease  or 
refusal  to  release  dower  as  conveniently,  might  be  upon  trust,  to  sell  and 
divide  the  produce  between  five  nephews  at  such  time  as  the  sale  should  be 
completed,  if  then  living :  if  any  should  die  in  her  life,  or  before  the  sale 
should  be  completed,  his  share  to  his  children;  if  none,  to  the  survivors. 
The  interests  not  vested  till  the  sale.     Elwin  v.  Elwin,  8  Ves.  5\6. 

50.  Another  case. 

Gift  to  testator's  brother,  without  restriction  as  to  his  children,  to  whom 
he  shall  leave,  before  or  after  his  death,  such  part  of  the  testator's  inherit- 
ance as  their  conduct  shall  deserve;  but  if  at  the  death. of  his  brother  there 
shall  be  no  children,  then  to  A^,  this  is  an  executory  devise^^  which.ifjt 
took  place,  would  defeat  the  interest  of  the  children  of  the  brother.  Lieu- 
tand  V.  Agassiz,  2  B.  C.  C.  615. 

51.  In  relation  to  interest. 

Legacies  to  be  paid  out  of  money  due  on  mortgage, '"  when  recovered," 
The  right  to  interest  (at  four  per  ceiit,,  the  mortgage  producing  five)  does 
not  depend  *ipon  the  time  when  the  money  is  recovered.  Wood  v.  Penoyre, 
13  Ve«.  325. 

V.  Zt  )ooffat  ptvioh  a  legacp  papable  out  of  personal  e0tatr, 
0gaU  bm  ab&aluttlp  or  isttmm  pupaM^f 

1.  A  bequest  to  a  particular  description  of  persons  at  a  particular 
time^  vests  in  persons  answeringtthe  description  at  tliat  time  exchi- 
sively. 

A  bequest  to  a  particular  description  of  persons  at  a  particular  time,  vests' 
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in  persons  answering  the  description  at  that  time  exdusiTely.  Therefore  n 
annuity  being  bequeathed  over  upon  the  death  of  the  annuitant  to  the  eldest 
child  of.  Am  there  being  at  the  death  no  child,  an  after-bom  child  is  not 
entitled.    Godfrey  v.  Davis,  6  Ves.  43. 

S.  Where  a  legacy  is  given  to  a  person,  not  as  persona  detignata^  bat 
under  a  qualification  and  description  at  any  particular '  time,  the 
person  answering  that  description  at  that  time,  is  the  person  to 
claim. 

J.  D.  gave  50002.  to  purchase  stock,  the  interest  to  M •  for  life,  then  to 
W.  for  life,  at  his  decease  the  testator's  godson  S.,  and  at  his  decease  to  be 
divided  among  his  brothers  equally ;  S.  was  dead  at  the  time  of  the  will 
made ;  A.,  son  of  W.,  who  would  have  been  a  brother  of  S.  had  he  lifed, 
shall  take,  a  share  in  the  5000/.  He  also  gave  4000/.  to  L.  for  life,  and  in 
case  he  had  no  children,  to  revert  to  W/s  children :  a  daughter  of  W.  who 
was  alive  at  the  time  of  the  codicil  made,  but  died  before  W.  had  a  vetted 
interest,  which  was  held  transmissible  to  her  representative.  Divisooev. 
Mello,  1  B.  C.  C  587. 

3.  When  given  to  children  in  proportions,   as  A.  shall  think  they 

deserve. 

Testator  bequeathed  a  leasehold  estate  (after  an  estate  for  life)  to  bis 
nephew  A.  and  the  heirs  male  of  his  body  lawfuHy  begotten,  and  in  de&ult 
of  such  heirs  to  one  of  the  sons  of  his  nephew  of  B.,  as  A.  shall  direct  bj  a 
conveyance  in  his  life  or  by  his  last  will.  Another  leasehold  estate  be 
beoueathed  to  A.  upon  trust,  subject  to  certain  charges,  to  employ  the  re- 
mainder of  the  rent  to  such  children  of  B.  as  A.  shall  think  most  desenrii^, 
and  that  will  make  the  best  use  of  it,  or  to  the  children  of  his  nciphew  C- 
if  any  such  there  are  or  shall  be.  A.  dving  in  the  testator's  life,  the  bequest 
of  the  latter  estate  was  established  in  favour  of  all  the  children.  Brown  t. 
JHiggs,  4  Ves.  708.  Affirmed  on  re-hearing,  5  Ves.  495 ;  and  on  appeil, 
8  Ves.  561. 

4.  A  case  in  which  the  distribution  was  held  to  be  among  all  the  grand- 

children living,  when  the  youngest  attained  twenty-one. 

Trust  of  real  and  personal  estate  by  will,  to  apply  rents  and  dividends  for 
maintenance  of  all  and  every  the  children  of  the  testator's  daughters  (except 
the  eldest  son)  share  and  share  alike,  until  the  youneest  of  his  said  graiui- 
children  should  attain  twenty-one ;  and  in  case  of  Uie  death  of  any  of  bis 
said  grandchildren,  before  the  youngest  shall  be  twenty-one,  having 
child  or  children,  such  child,  &c.  to  receive  the  parent's  share ;  and  when 
the  youngest  of  his  said  grandchildren  living  shall  have  attained  twenty-one, 
one  eqmu  share  of  the  capital,  real  and  personal,  to  the  use  of  such  of  bis 
said  grandchildren  as  shall  be  then  living,  and  the  children  of  his  said 
grandchildren  in  case  of  the  death  of  any  leaving  such  issue,  to  have  the 
uiare  the  pareht  would  be  entitled  to,  if  living  at  the  time  of  distribution; 
and  to  the  heirs,  executors,  &c.  of  such  his  said  grandchildren  and  great- 
grandchildren. The  division,  is  to  be  among  all  the  grandchildren  hfing, 
when  the  youngest  attains  twenty-one,  including  those  bom  since  the  tes- 
tator's death,  and  the  children  of  those  deceased ;  but  the  representatires 
of  grandchildren  dead,  not  leaving  children,  are  not  entitled.  Hughes  ▼. 
Hughes,  14  Ves.  2QS. 

5.  Legacy  payable  at  twenQr-one,  with  proviso  to  go  over,  if  legatee 

should  at  any  time  become  seised  of  the  real. 

Legacy  payable  c^  twenty-one,  with  proviso  to  go  over,  if  lesatee  dMwld 
at  any  time  become  seised  of  the  real,  to  which  he  was  entitled  m  remainder 
after  an  estate  tail  limited  upon  an  estate  for  life  subsisting,  when  he  becase 
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twenty-one :  even  supposing  there  ts  a  contingency  lefc,  he  must  have  the 
legacy  at  twenty-one :  but  it  may  be  disputed  aflerwards  upon  the  happen-^ 
.  ing  of  the  oontingency.    Griffiths  v.  Smith,  1  Yes,  97* 

6.  Another  case. 

Bequeit  Co  th^  testator's  three  children  to  be  equally  divided  between 
them,  share  and  share  alike,  but  in  case  of  the  death  of  any  without  being 
married  and  having  children,  the  share  of  such  child  so  dying  to  be  divided 
between  the  survivmg  children,  and  so  if  one  should  only  survive :  one  being 
fnarried,  and  having  a  child;  her  share  vested.  Ripley  v.  Waterworth, 
7  Ves.  453. 

VL  £)f  be0teti  Itqatka  papnUt  out  of  xtal  mate, 

1.  A  legacy  charged  upon  real  estate,  does  not  vest  before  the  time 

•  of  payment. 

1.  Legacy  charged  on  real  estate,  lapses  if  the  legatee  dies  before  the 
time  of  payment.     Harrison  v.  Naylor,  S  B.  C.  C.  108. 

^.  Testator  gives  legacies  to  be  raised  by  the  means  af^er  pointed  out ; 
then  directs  an  estate  to  be  purchased,  a  sum  to  be  paid  for  maintenance, 
and  the  residue  of  rents  to  be  applied  to  raise  legacies :  the  legacies  are 
charges  on  the  estate,  and  one  ot  the  legatees  dying  an  infant,  shall  not  be 
raised  for  die  administrator.    Ibid. 

2.  Cases  of  vested  interests  from  the  condition  annexed  to  the  l^;acy 
having  respect  to  the  circumstances  of  the  estate,  and  not  to  the 
person  of  the  legatee. 

1.  Estate  given  to  the  testator's  wife  for  life,  and  after  her  death,  to  her 
son  and  his  heirs,  charged  with  a  legacy ;  the  legatee  survived  the  testator, 
but  died  in  the  lifetime  of  tlie  wi^ :  the  legacy  held  to  have  vested,  and 
to  be  charged  on  the  estate.    Pawsey  v.  Edgar,  Dick.  531. 

2.  The  estate  was  devised  to  testator's  wife  for  life,  and  if  there  should 
be  no  issue  between  them,  then  to  A.,  charged  with  two  sums  to  B.  and  C. ; 
afterwards  B.  being  dead,  the  testator  by  codicil,  ordered  that  legacy  to  be 
paid  to  C.  and  D.:  C.  died  in  the  lifetime  of  the  wife:  the  legacy  was 
vested  and  transmissible.  Killet  v.  Dawson,.  1  B.C.C.  1I9.;  Lee  Tunstal 
V.  Bracken,  1  B.  C.  C.  124.  n.  • 

3.  Devise  to  A.  (after  death  or  marriage  of  the  testator's  wife),  charged 
with  100/.  to  B.,  who  died  during  the  li^  of  the  wife:  the  legacy  vested, 
and  was  transmissible.    Godwin  v.  Munday,  1  B.  C.  C.  191. 

4.  Devise  of  real  and  personal  estate  to  trustees  to  pay  rents,  &c.  to  wife 
for  life ;  then  to  pay  a  legacy  to  the  daughter :  this  is  vested  and  transmissible. 
Molesworth  v.  Molesworth,  4  B.  C.  C.  408. 

5.  Devise  to  the  devisor's  wife  for  life,  and  from  and  after  her  decease 
to  trustees,  upon  trust  to  sell,  and  among  other  bequests  to  lay  out  500^.  in 
an  annuity  for  the  life  of  his  son.  A  vested  interest  in  the  son,  surviving  the 
devisor,  but  dying  in  the  life  of  the  wife :  the  period  of  enjoyment  being 
deferred  with  reference  to  the  circumstances  of  the  estate,  not  of  the  legatee. 
Bayley  v.  Bishop,  9  Yes.  6. 

VI L  mffm  Dt&er  int(tt&t»  0BaII  te  tmstet>« 

Interests  in  a  partnership  trade. 

Interests  in  a  partnership  trade  under  articles  to  the  widows  of  the  partners 
for  their  respective  lives,  and  after  the  decease  of  the  widows,  to  and  to  be 
equally  divided  among  their  respective  children:  not  vested  in  children, 
who  died  in  the  life  of  the  mother ;  on  account  of  the  nature  of  the  subject ; 
the  primary  object  being  to  constitute  a  partnership,  and  ascertain  the  suc- 
cession; and  a  provision  for  the  family  only  a  secondary  object  through 
that  medium.    Balmain  v.  Shore,  9  Ves.  500. 

Vol.  VIII.  3U  VISITOR. 
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VISITOR.    . 
I.  £>f  tfft  iiisittntdrial  {idtoec  in  grmtal. 

Power  clearly  giyen,  to  interpret  and  determine  doubts  upon 
the  statutes,  may  itself  constitute  visitatorial  power. 

IL  £>f  tge  btdttatoctal  potoet  in  {latticular  Umamt»^ 

1 .  In  the  case  of  Trinity  hall,  Cambridge ;  there  being  no  heir 

of  the  founder. 
2;  In  the  case  of  Ravensworth  hospital. 

IIL  3|n  relatton  to  0ta^43  (£li)«  r*4. 

Of  extending  the  statute  to  cases  where  the  governors  or  visitors 
are  the  trustees,  or  are  abusing  their  powers. 


I.  £>f  t|^  iiiftitatortal  poteer  in  getietaf^ 

Power  clearly  given,  to  interpret  and  determine  doubts  upon  the  sta- 
tutes, may  itself  constitute  visitatorial  power. 

Power  clearlv  given,  to  interpret  and  determine  doubts  upon  the  sta- 
tutes, may  itself  constitute  visitatorial  power.     15  Ves.  S15. 

II.  jDf  tfft  bisitratortal  potorc  tit  partitiilar  in0taitce0. 

1.  In  the  case  of  Trinity  hall,  Cambridge;  there  being  no  heir  of  the 

founder. 

Pttitton  to  the  lord  chancellor  as  visitor  of  Trinity  hall,  Cambridge, 
there  being  no  heir  of  the  founder,  to  declare  the  election  of  a  fellow  void, 
and  to  order  the  petitioner  to  be  admitted :  the  court  of  king's  bench  having 
in  a  similar  case  aedined  jurisdiction,  the  lord  chancellor  heard  the  petition, 
and  upon  the  construction  of  the  statutes,  dismissed  it*  Ex  parte  Wrangham, 
2  Ves.  609. 

2.  In  the  case  of  Ravensworth  hospital. 

No  general  appointment  of  visitor,  excluding  a  commission  of  charitable 
uses  under  the  statute  43  EHz.  c  4.  from  special,  powers,  that  would  fall 
within  the  ffeneral  visitatorial  power;  as  powers  to  the  ordinary  to  interpret 
and  determme  doubts  upon  the  statute^ ;  of  a  motion  and  punishment,  and 
of  appointment,  to  the  ordinary,  and  to  the  dean  and  chi^ter  of  York,  in 
certain  cases,  ^c.  the  whole  visitatorial  power,  particularly  as  to  the  ad- 
ministration of  the  landed  property,  not  being  intended  to  be  given  to  the 
ordinary,  as  visitor.    Ex  parte  Kirkby  Ravensworth  Hospital,  15  Ves.  305« 

III.  Bin  relattott  to  0tdn  43  {&\iy  t*  4. 

Of  extoidi^g  the  statute  to  cases  where  the  governors  or  visitors  are 

the  trustees,  or  are  abusing  their  powers. 

Authorities  for  extending  the  act  43  Eliz.  c.  4.  to  cases,  where  the  go- 
vernors or  visitors  are  the  trustees,  or  are  abusing  their  powers ;  though  an 
information  would  lie.     15  Ves.  314. 
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VOLUNTARY  CONVEYANCE. 

I.  General  rules  attH  ob0crbcinott0. 

1.  Of  the  necessary  restrictions,  in  favour  of  creditors,  over  the 

power  of  alienating  one's  property, 

2.  What  subjects  are  within  die  statute  —  personal  property. 

3.  What  subjects  are  not  within  the  statute  —  copyholds. 

4.  What  is  or  is  not  a  consideration  within  Uie  statute  of 

fraudulent  conveyances. 

5.  In  relation  to  the  distinction  between  contract  and  trust, 

with  reference  to  the  want  of  consideration. 

6.  Who  is  a  creditor  within  the  statute  of  fraudulent  con- 

reyances. 
7%  The  motive  of  conveying,  not  of  receivings  is  the  criterion 
of  legality. 

8.  Inference  of  fraud  from  being  indebted  at  the  time  of  con- 

veying. 

9.  Inference  of  fraud  frcxn  retuning  possession* 

1 0.  Inference  of  fraud  from  usin^  the  expression  '^  for  divers  other 

good  causes  and  considerations." 

11.  Eaect  of  nodce  in  a  miscellaneous  case. 

12.  Of  the  jurisdiction  exercised  by  courts  of  equity,  in  the  case 

of  fraudulent  conveyances. 

II.  SUdlimtarp  confirpaitcriK  are  balUi  brtteirii  rge  p^nmf* 

1.  General  rule. 

2.  Notwithstanding  the  maker  retains  possession  of  the  deed. 

HI.  mffottmi^mm  an  fxauWrnt  aQaimt  tttiitov^* 

1.  Voluntary  bond. 

2.  Settlement  on  marriage,  under  the  circumstances. 

3.  Settlements  after  marriage. 

4.  Covenant,  in  marriage  articles,  in  favour  of  a  stranger. 

5.  Limitations  in  a  marriage  settlement  to  the  brothers  of  the 

setdor. 

6.  Release  from  one  brother  to  anodier,  upon  threats  and  mis- 

representation. 

7.  Devise  for  legacies. 

8.  Another  case. 

IV.  ISjMt  coittopattcrd  ait  mt  hmbulmt  agaitt0t  dtfetttrsi^ 

1.  Voluntary  settlement  in  favour  of  strangers. 

2.  Limitations  in  a  marriage  settlement,  in  favour  of  the  issue  of 

a  second  marriage,  by  the  setdor. 

3.  Limitation  to  die  mother,  in  a  marriage  setdement. 

4.  Setdements  after  marriage. 

5.  Deed  of  separation. 

6.  Purchase  by  a  married  woman  from  her  husband. 

7.  Convevance  for  scheduled  creditors,  good  against  general 

creditors. 

8.  Provision  by  will  for  payment  of  creditors. 

3  U  2  9.  A 
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9.  A  provision  for  debts  in  a  voluntary  settlement,  will  support 

it  against  future  creditors. 
10.  Purcnase  by  nephew,  for  value,  from  insolvent  uncle. 

V.  misit  tnnbtpmm  are  frattiiulntt  against  purcBatter^^ 

1.  Purchaser  with  notice. 

2.  Voluntary  settlement  in  favour  of  relations. 

3.  Miscellaneous  cases. 

VI.  aaagat  tontf^panm  are  &attiiulent  agatn^t  tegatirsi^ 

Settlement  after  marriage. 


I.  d^tmtal  rules  anti  oiuferiiahonsr 

1.  Of  the  necessary  restrictions  in  favour  of  creditors,  over  the  power 

of  alienating  one's  property. 

No  man  has  so  absolute  a  power  over  his  own  property,  as  that  he  can 
alienate  it,  when  such  alienation  tends  to  delay,  hmder,  or  defraud  his 
creditors,  unless  it  be  made  on  good  consideration  and  honajide*  Partridge 
V.  Gopp,  1  Eden,  167. ;  Amb.  596. 

2.  What  subjects  are  within  the  statute  —  personal  proper^. 

An  assignment  of  personal  property  for  a  consideration  clearly  inadeauate» 
is  fraudulent  as  against  creditors,  under  13  Eliz.  But  copyholds  not  being 
naturally  subject  to  the  debts,  a  conveyance  of  them  cannot  be  fraudulent 
against  creditors.    Matthews  v.  Feaver,  1  Cox,  278. 

3.  What  subjects  are  not  within  the  statute  —  copyholds. 
Ibid. 

4.  What  is  or  is  not  a  consideration  within  the  statute  of  fraudulent 

conveyances. 

1.  In  conveyances,  blood  is  no  consideration  within  the  statute,  27  Eliz. 
Parry  v.  Carwarden,  Dick.  544. 

2.  Slight  consideration  by  a  parent  for  a  child,  sufficient  even  against  a 
purchaser.    2  Ves.  410. 

3.  In  deciding  whether  a  conveyance  be  voluntary^  courts  of  law  have 
always  disavowed  inquiring  whether  the  consideration  be  equivalent ;  and  if 
the  transaction  be  honest,  will  not  weigh  it  in  very  nice  scales.  Grogan  t. 
Cook,  2  B.  &  B.  234. 

4.  A  provision  for  debts  in  a  voluntary  settlement  will  support '  it  against 
all  future  creditors.    9  Ves.  194. 

5.  Voluntary  bond  though  void  against  creditors,  being  valid  as  betweea 
the  parties,  its  surrender  is  a  consideration  that  will  sustain  a  substituted 
bona  against  creditors,  unless  with  a  fraudulent  design ;  as  by  an  insolvent 
to  substitute  a  valid  for  an  invalid  security  against  creditors.  JSr  parte 
Berry,  19  Ves.  218. 

6.  Arrears,  accrued  under  a  voluntary  bond ;  a  valuable  conuderation, 
sustaining  a  conveyance  against  creditors.  'Gilham  v.  Locke,  9  Ves.  612. 

7.  If  in  consideration  of  marriage,  an  estate  be  limited  in  fee  to  A.  by  his 
father  or  other  persons  interested  in  making  provision  for  the  marriage ;  A. 
is  a  purchaser  for  valuable  consideration,  in  respect  of  the  marriage.  0*Gor* 
man  v.  Corny n,  2  Sch.  &  Lef.  147. 

5.  In 
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5.  In  relation  to  the  distinction  between  contract  and  trust,  with  infer- 
ence to  the  want  of  consideration. 

The  distinction'  between  contract  and  trust,  with  reference  to  the  want  of 
considerationy  has  been  acted  upon  under  the  same  instrument.  18  Ves. 
jun.  99. 

6.  Who  is  a  creditor  within  the  statute  of  fraudulent  conveyances. 

Under  a  covenant  upon  marriage*  by  the  husband  with  the  trustees,  in 
case  his  wife  should  survive  him,  to  pay  her  a  sum  of  money:  she  is  a  cre- 
ditor within  the  statute  against  fraudulent  conveyances.-  J  3  Eliz.  c..5.  Rider 
V.Kidder,  10  Yes.  360. 

7.  The  motive  of  conveying,  not  of  receiving,  is  the  criterion  of 

legality. 

By  the  IS  £h*z.  the  only  consideration  as  to  the  validity  or  invalidity  of 
alienations,  depends  on  the  intent  and  conduct  of  the  party  making  them, 
and  not  on  the  motive  with  which  they  are  received.  Partridge  v.  Gopp^ 
1  Eden,  167. ;  Amb.  596. 

8.  Inference  of  fraud  from  being  indebted  at  the  time  of  conveying. 

A  person  being  indebted  at  the  time  of  making  a  voluntary  conveyance^ 
is  an  argument  of  fraud*     Grogan  v.  Cooke,  2  B.  &  B.  234. 

9.  Inference  of  fraud  from  retaining  possession.  . 

1*  Assignment  of  property,  retaining  possession,  fraudulent  against  ere* 
ditors.     17  Yes.  jun.  ]  97. 

2.  Where  there  is  a  conveyance,  and  possession  is  retained,  towards  all 
third  persons  the  ownership  is  not  divested ;  but  where  deeds  are  set  aside 
between  the  party  themselves  and  the  heir  of  the  party  conveying,  it  must 
be  upon  actual  fraud ;  and  the  retaining  is  only  evidence ;  which  with  reason* 
able  proof  of  weak  capacity  will  be  sufficient.    2  Yes.  292. 

10.  Inference  of  fraud  from  using  the  expression,  ^^  for  divers  other 

good  causes  and  considerations." 

The  words  ^'  for  divers  other  good  causes  and  considerations,"  thrown 
into  a  deed  of  purchase,  symptoms  of  fraud.    2  Sch.  &  Lef.  483. 

1 1.  Effect  of  notice  in  a  miscellaneous  case. 

A.,  by  a  voluntary  deed,  assigned  all  the  personal  estate  which  he 
was  then  or  might  at  any  time  afterwards  be  possessed  of  or  entitled  to^ 
upon  trust  to  pay  the  interest,  &c.  to  himself  for  life,  and  after  his  decease 
to  such  persons  as  he  should  appoint  by  will  for  their  lives,  and  subject 
thereto,  to  pay  the  principal  to  his  next  of  kin,  who  should  be  living  at  his 
decease,  his,  her,  or  their  executors,  &c.  Soon  afterwards  the  testator  by- 
his  will  gave  some  legacies,  and  gave  the  residue  to  the  persons  by  name,, 
who  were  his  next  of  kin  at  the  execution  of  the  deed  and  at  his  death ; 
upon  whose  bill  claiming  under  the  deed  an  account  of  the  trust-estate  re^ 
ceived  by  the  trustees,  and  of  the  personal  estate,  &c.  and  to  set  aside  the 
legacies,  it  was  held,  that  the  power  was  not  executed  by  the  will,  but  one 
of  the  plainti£b  being  clearly  affected  with  notice  and  acquiescence  in  the 
plan  of  giving  the  legacies  mstead  of  executing  the  power,  the  cause  was 
ordered  to  stand  over>  with  liberty  to  file  a  bill  to  establish  the  legacies :  the 
court  inclining,  in  case  the  other  plaintiff  could  be  affected  with  noticct  at 
all  events  to  apply  the  interest  of  the  personal  estate  during  the  lives  of  the 
legatees  in  payment  of  the  legacies.  They  were  afterwards  paid  under  a 
compromise.    Griffin  v.  Nanson,  4  Yes.  344* 

3  U  3  12.  Of 
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12.  Of  die  jurisdiction  exercised  by  coiurts  of  equity,  in  the  caae  cS 

fraudulent  oonYeyanoes. 

1.  Purchase  money  cannot  be  laid  bold  of  in  fiivour  of  claims  under  a 
preriouB  settlement,  void  under  the  statute  27  Etis*  c.  4.  as  being  ▼olontary. 
18  Yes  jun.  91. 

2.  Court  of  equity  will  not  act  in  favour  of  a  mere  voluntary  settlement ; 
and  therefore  upon  a  subsequent  purchase,  with  notice,  and  covenant  to  lay 
•ut  the  money  to  the  same  uses,  will  not  lay  bold  of  the  money.    Ibid.  93<. 

3.  Disttnction  upon  the  want  of  consideration.  Upon  a  contract  merely 
voluntary,  the  court  of  chancery  wiU  do  nothing ;  bat  takes  jurisdiction 
upon  a  trust  actually  created,  unless,  perhaps,  against  a  party  having  a  right 
to  put  an  end  to  it  by  his  own  act,  under  a  sole  power  of  revocation ;  by 
analogy  to  the  distinction  between  the  cases,  where  an  intail  can  be  barred 
by  fine,  and  where  a  recovery  is  necessary.    Ibid.  99. 

4.  No  equity  under  a  voluntary  settlement  to  prevent  a  sAle.    Ibid.  112. 

5.  Dkftiactton  betweeki  a  vnluntary  contract  and  a  trust  created  wtthio 
consideradon ;  in  the  latter  case  the  couit  acts;  not  in  the  feraier. 
Ibid.  149. 

XI.  aofttttraiii  cMtlie)mme0  att  MItfe  benumt  ^  |>arttr0« 

1.  General  rule. 

1.  Voluntary  settlement,  void  against  creditors,  good  to  other  purposes. 
12  Yes.  103. 

2.  Voluntary  aettlement  good  between  the  parties.    18  Vet.  jun.  92. 

2.  Notwithstanding  the  maker  retains  possession  of  the  deed. 

A  voluntary  deed,  once  perfected,  cannot  be  revoked  at  pleasure,  even 
though  the  maker  has  retained  it  in  his  own  custody.  And  where  the  deed 
is  in  execution  of  a  power,  the  mere  attempt  to  vary  its  dispositions,  cannot 
of  Itself  prove,  that  the  omission  of  a  power  of  revocation  in  the  deed  cre- 
ating the  power  of  appointment  was  occasioned  by  fraud  or  mbtake.  Worrall 
V.  Jacob,  S  Mer.  270. 

IIL  m%at  tonntpamtfi  aa  fratttrnlcnt  ausdMt  txtUtatg, 

I .  Voluntary  bond. 

Voluntary  bond,  though  given  under  a  strong  moral  obligation,  a  marriage 
contracted,  and  property  received  as  husband,  by  a  mati,  having  a  wife 
living  at  the  same  time,  vmd  as  against  creditors.  Gilham  v.  Locke,  9  Yes. 
612. 

2.  Settlement  on  tnarriage,  under  the  circumstances. 

Settlement  on  Hwrriage,,of  freehold  estates  of  inheritance,  and  leaseholds 
for  lives  and  years*  by  a  man  not  indebted  or  intending  it  in  trade,  to  the  use 
of  himself  for  life,  unless  he  shall  embark  in  trade,  and  in  the  life  of  bis 
wife  become  bankrupt,  and  from  his  decease  or  bankruptcy  to  secure  an 
annuity  for  his  wife ;  and  subject  thereto  for  his  heirs,  executors,  &c.  On 
his  af^wards  engaging  in  trade,  and  becoming  bankrupt,  void  as  against  his 
creditors.     Higinbotham  v.  Holme,  19  Yes.  88. 

S.  Settlements  after  marriaj^ 

1.  To  impeach  a  settlement  after  marriage  under  the  statute  IS  Elizabelh, 
the  husband  must  be  proved  to  have  been  indebted  at  the  time,  and  to  the 
extent  of  insolvency.  Hie  creditor  not  producing  any  evidence,  his  biU 
^as  dismissed  ;  with  liberty  to  file  another.    Lush  v.  Wilkinson,  3  Yes.  384. 

2.  A  deed  of  separation,  the  trustees  indemnifying  die  husband  against 
wife's  future  debts,  not  within  statute.    Stevens  v.  Ohver,  2  B.  C.  C.  90. 

3.  Bot 
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3.  But  a  settlemem  after  marriage,  being  voluatar  j,  ia  fraudulent  against 
a  purchaser,    Evelyn  r.  Templar,  2  B.  C.  C.  148. 

4.  Settlement  after  marriage,  held  to  be  voluntary,  proof  of  its  havins 
been  made  in  pursuance  of  a  parol  promise  before  marriage,  failing ;  and 
court  of  opinion,  that  even  if  such  promise  had  been  proved  to  have  existed, 
it  ivould  not  have  supported  a  settlement  made  after  marriage.  Spurgeon  v. 
Collier,  1  Eden,  55* 

5.  Settlement  after  marriage,  of  stock  standing  in  the  name  of  the  wife, 
the  husband  being  insolvent,  and  soon  after  a  banlurupt ;  set  aside  upon  the 
bill  of  the  assignees  after  the  death  of  the  husband  i  the  stoclc  did  not  sur* 
vive ;  but  was  decreed  to  the  assignees,  subject  to  a  provision  for  the  widow. 
Pringle  v.  Hodgson,  3  Ves.  617. 

6.  Voluntary  settlement  void  under  the  statute  27th  Eliz.  c.  11.  asainst  a 
subsequent  purchaser  for  valuable  consideration  with  notice,  thou^  a  fair 
provision  for  a  wife  and  children,  an  injunction,  restraining  the  husband  from 
selling,  was  refused ;  but  a  demurrer  by  the  husband  overruled,  as  covering 
too  much ;  the  plaintiff  being  entitled,  until  a  sale,  to  an  execution  of  the 
trust.    Pulvertoft  v.  Pulvertoft,  18  Ves.  jun.  84. 

7.  G.,  previous  to  entering  into  a  partnership  trade,  executed  a  bond  for 
500/.  to  a  trustee,  upQn  trust,  that  upon  his  death,  failure  in  trade,  or  bank- 
ruptcy, the  interest  should  be  paid  to  his  wife  for  her  life,  with  a  power  of 
appointment  to  her,  G.  and  his  p^tner  became  bankrupts.  The,  bond  was 
voluntary,  and  decreed  not  to  be  set  up  against  the  creditors ;  but  to  be 
paid  in  case  of  a  surplus  after  payment  of  joint  and  several  creditors. 
Ass^'gnees  of  Gardiner  v.  Shannon,  i  Sch.  ft  Lef.  ^28. 

8.  A  settlement  after  a  marriage  in  Scotland,  not  supported  against  cre- 
ditors in  bankruptcy,  as  upon  valuable  consideration  by  a  re-<;eld>ration  of 
the  marriage  in  England :  but  it  was  sustained  as  the  consideration  of  an 
agreement  to  settle  by  the  parent  of  the  other  party.  Ex  parte  Hall,  1  Ves. 
&  Beam.  1 12. 

9.  Whether  a  settlement  after  marriage,  reciting  a  parol  agreement  before 
marriage,  which  had  actual  existence,  can  stand  against  creditors,  qtuere* 
12  Ves.  74. 

4.  Covenant  in  marriage  articles  in  &your  of  a  stranger. 

Covenant  in  marriage  articles  in  favour  of  a  stranger,  held  merely  volun* 
tary,  and  not  to  be  supported  by  the  marriage  consideration.  Sutton  v« 
Chetwynd,  3  Mer.  249. 

5.  Limitation  in  a  marriage  settlement  to  the  brothers  of  the  settlor. 

Limitations  in  a  marriage  settlement  to  the  brothers  of  the  settlor,  are  not 
good  against  a  subsequent  purchaser,  for  a  valuable  consideration^  Johnson 
V.  Legard,  3  Mad.  283. 

6.  Release  from  one  brother  to  ianother,  upon  threats  and  misrepre- 
sentation. 

Release  from  one  brother  to  another  of  certain  premises  that  had  been 
devised  to  him  by  his  father,  executed  in  consequence  of  a  threat  to  file  a 
bUlt  and  of  assurances  that  a  favourable  opinion  had  been  given  by  counsel, 
set  aside  in  favour  of  creditors.    Peat  v.  Powell,  1  Eden,  479. ;  Amb.  S96« 

?•  Devise  for  legacies. 

The  statute  of  fraudulent  devises  would  prevent  a  devise  for  legacies  to 
the  prejudice  of  creditors  by  specialty ;  but  not  a  devise  for  debts  generally ; 
though  that  might  be  the  effect.    12  Ves.  154. 

8.  Another  case. 

Receipt  for  a  subscription  to  a  navigation »  with  an  indorsement,^ signed  by 
the  owner,  declaring,  that  he  thereby  assigned  to  his  daughter  A.  all  his 

'  3  U  4  interest^ 
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interest,  found  among  the  papers  of  his  executrix :  no  evidence,  that  he 
ever  parted  with  the  paper ;  and  a  declared  intention  of  satis&ction  b^  a 
marriage  portion*  Bill^  for  an  assignment  dismissed*  Antrobus  t.  Smith, 
12  Ves.  39. 

IV.  mftat  tmibtpantttf  are  not  frattHtilent  agaituit  cittritoctu 

1.  Voluntary  settlement  in  favour  of  strangers. 

A  voluntary  settlement  in  favour  of  strangers  by  one  not  indebted  at  the 
time,  nor  meaning  a  fraud,  good  against  subsequent  creditors.  HoUoway 
v.  Millard,  1  Mad.  414. 

2.  Limitations  in  a  marriage  settlement,  in  &vour  of  the  issue  of  a 

second  marriage  by  the  settlor. 

Limitations  in  a  marriage  settlement  in  favour  of  the  issue  of  a  second 
marriage  by  the  settlor,  held  good  against  a  purchaser  for  a  valuable  con- 
sideration ;  such  limitations  being  interposed  between  the  limitations  to  the 
sons  of  the  first  marriage  and  Uie  daughters  of  such.  Clayton  v.  Earl  of 
Winton,  3  Mad.  302.  n. 

3.  Limitation  to  the  mother,  in  a  marriage  settlement. 

On  the  treaty  of  marriage  between  A.  and  B.,  the  &ther  and  mother  of 
B.,  in  consideration  of  the  settlement  to  be  made  by  A.,  joined  in  conveying 
a  small  estate  (out  of  which  the  mother  was  dowable)  to  A.  in  fee ;  (but  no 
fine  was  levied) ;  and  they  also  joined  in  settling  another  estate  of  which  the 
father  was  seised  in  fee,  on  the  father  for  life,  remainder  to  the  mother  for 
life,  remainder  to  the  uses  of  the  marriage.  At  the  time  of  the  settlement, 
the  father  was  indebted  by  settlement.  This  being  a  fair  and  reasonable 
family  settlement,  and  not  made  with  any  view  to  defeat  creditors,  the  limit- 
ation to  the  mother  for  life  is  not  fraudulent  as  against  creditors,  within  the 
statute  of  13th  Eliz.,  more  especially  as  she  had  joined  in  conveying  the 
small  estate  in  fee  to  the  husband.    Jones  v.  Boulter,  1  Cox,  288. 

4.  Settlements  after  marriage. 

1.  Settlement  after  marriage,  by  a  person  not  indebted,  is  not  within  the 
statute  of  fraudulent  conveyances.    Stevens  v.  Oliver,  2  B.  C  C.  90. 

2.  Settlement  after  marriage,  fraudulent  only  as  against  creditors  at  that 
time.     The  settlement  coming  out  in  the  answer  to  a  bill  by  creditors,  claim* 
ing  under  a  devise  for  debts,  they  are  entitled  to  an  inquiry.    Williams  ▼ 
Coussmaker,  12  Ves.  136. 

3.  Settlement  after  marriage,  of  the  infe's  property,  recited  a  parol  agree- 
ment before  marriage  to  make  such  settlement.  Tne  creditors  of  the  hus- 
band cannot  set  aside  such  settlement.    Dundas  v.  Dutens,  2  Cox,  235. 

4.  A  voluntary  settlement  without  fraud,  by  a  husband  not  indebted, 
in  favour  of  his  wife  and  children,  is  valid  against  subsequent  creditors. 
On  a  bill  by  the  wife,  the  court  established  the  settlement,  no  creditor  attempt- 
ing to  impeach  if,  and  there  being  no  allegation  that  the  husband  was  indebted 
at  the  time,  without  directing  an  inquiry  on  that  subject.  It  seems  that  a 
recital  in  a  settlement  after,  marriage  is  not  evidence  against  creditors  of 
articles  before  marriage.    Battersbee  v.  Barrington,  Swanst.  106. 

5.  Deed  of  separation. 

A  husband  having  lived  in  a  state  of  adultery,  a  separation  took  place 
between  him  and  his  wife,  and  upon  that  occasion  the  husband  settled  real 
estates,  to  the  amount  of  300/>  per  annunif  on  the  wife,  for  her  separale 
maintenance,  and  on  the  children  of  the  mahriage.  Under  these  cvcnm- 
stances,  the  settlement  is  not  fraudulent  as  against  creditors,  under  the  sta- 
tute of  13  Ellz.    Hobbs  v.  Hull,  1  Cox,  445. 

5  6.  Pur- 
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6.  Purchase  by  a  married  woman  from  her  husband. 

'  A  purchase  by  a  married  woman  from  her  husband,  through  the  medium 
of  trustees  for  her  separate  use  and  appointment,  may  be  sustained  against 
creditors,  \£  bondfiae;  though  the  nusband  is  indebted  at  the  time;  and 
even  though  the  object  is  to  preserve  from  his  creditors  for  the  family  the 
subject  of  the  purchase :  in  this  instance,  ancient  family  pictures,  furniture, 
and  other  articles,  of  a  peculiar  nature  and  value*  Ine  circumstances  of 
the  comparative  value  of  the  consideration,  the  continued  possession,  (ac- 
cording to  the  title,  by  the  relation  of  the  parties,)  the  desree  of  notoriety^ 
the  want  of  an  inventory,  the  satisfaction  of  some  debts  out  of  the  property,  &c. 
tho.agh  circumstances  of  evidence,  are  not  conclusive  as  to  the  nature  of 
the  transaction.    Lady  Arundell  v.  Phipps,  10  Ves.  139. 

7.  Conveyance  for  scheduled  creditors,  good  against  general  creditors* 

A  conveyance  to  A.  and  B.  in  trust,  as  to  one  moiety,  for  scheduled  cre- 
ditors, as  to  the  other,  for  the  debtor,  is  good  against  general  creditors. 
Caillandv.  Estwick,  2  Anst.  381. 

8.  Provision,  by  will,  for  payment  of  creditorsw 

A  provision  by  will,  effectual  in  law  or  in  equity  for  paymeiit  of  creditors, 
is  not  witliin  the  statute  of  fraudulent  devises.    7  Ves.  323. 

9.  A  provision  for  debts  in  a  voluntary  settlement,  will  support  it 

against  future  creditors. 
Vide  9  Ves.  194; 

10.  Purchase  by  nephew,  for  valuer  from  insolvent  uncle. 

A  purchase  by  a  nephew  from  his  uncle,  who  (unknown  to  the  nephew) 
was  insolvent,  and  diecl  soon  after  the  purchase, 'for  a  valuable  consideration, 
the  adequacy  of  which  was  disputed;  held  to  be  unimpeachable  by,  creditors 
of  the  uncle.    Copis  v.  Middleton,  2  Mad.  410. 

V.  Mj^at  (onbepanceti  are  fcautiulem  againtit  purcgatfet?^ 

1.  Purchaser  with  notice. 

1.  Fraudulent  conveyance  set  aside  as  against  a  purchaser  with  notice* 
notwithstanding  a  great  length  of  time  which  had  elapsed'  since  the  original 
transaction.     Alden  v.  Gregory,  2  Eden,  280. 

2.  Notice  of  the  contents  of  a  voluntary  settlement,  has  no  effect  even  in 
equity,  therefore  notice  of  a  covenant  in  a  voluntary  settlement,  tliat  the 
purchase  money  should  be  paid  to  trustees,  to  be  laid  out  itk  other  lands,  to 
be  settled  to  the  same  uses,  held  immaterial.     18  Ves.  jun.  112. 

2.  Voluntary  settlement  in  &your  of  relations. 

Voluntary  settlement,  thoueh  free  from  actual  fraud,  and  meritorious, 
as  a  provision  for  relations,  void  against  a  subsequent  purchaser  for  valuable 
consideration,  with  notice,  whether  by  conveyance  or  articles,  specific*  per- 
formance decreed  in  the  latter  case.    Buckle  v.  Mitchell,  18  Ves.  jun.  100. 

3.  Miscellaneous  cases. 

A.,  by  settlement  after  marriage,  conveys  to  trustees  to  family  uses,  re- 
serving a  power  to  sell,  but  covenanting  that  the  money  shall  be  paid  to  the 
trustees  for  the  same  uses ;  A.  sells  to  B.,  who  has  notice  of  the  covenant, 
and  pays  the  money  to  A. ;  B.'s  representative  shall  not  be  obliged  to  pay 
the  purchase  money  over  again  to  the  trustees  to  the  uses  of  the  settlement, 
which  being  voluntary,  is  fraudulent  against  a  purchaser  by  the  27th  Eliz. 
Evelyn  v.  Templar,  2  B.  C.  C.  148. 

VI*  M&at  ronttepaittejf  ace  fratidulrttt  agattt^t  Iegam<r« 

Settlement  after  marria^ 

A.  having  by  settlement  secured  to  his  wife  an  ample  jointure,  passed  his 

bond 
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b(Aid  to  her  after  inarriage»  to  answer  a  particular  poipote :  this  iM>iid  was 
declared  to  be  voluntary,  and  set  aside  in  favour  of  a  legatee  of  the  hus- 
band, against  the  representative  of  the  wife.  Stratford  ▼•  Powell,  1  Ball  & 
Beattyi  1. 


WARD  OF  COURT. 


I.  3|n  relation  to  tftt  marrtage  of  a  toaro  of  courts 

1.  An  unauthorized  marriage  in  fact,  is  a  contempt  of  court 

2.  Of  the  punishment  of  a  contempt  in  marrying  a  ward. 
S.  Discharge  from  commitment 

4p.  The  form  of  giving  consent 

5.  The  master  reportmg  a  marriage  invalid^  a  second  marriage 

was  ordered. 

6.  Settlements. 

7.  Prevention  c£ 

8.  An  infimt  plaindfl^  a  ward^   having  married,   proceedings 

stayed  till  the  husband  shall  appear. 

II.  £)f  ptefienttng  tj^  ttmobal  of  a  toarH  of  court,  out  of  tfft 

|un0titrttom 

Whether  an  affidavit  is  necessary  to  obtain  an  order. 


I.  3|tt  relatmt  to  tge  marrf  a0e  of  a  toatti  of  court. 

1.  An  unauthorised  marriage  in  &ct,  is  a  contempt  of  court 

In  the  case  of  a  ward  of  the  court,  a  marriage  in  fact  is  sufficient  to  ground 
the  contempt    Salles  v.  Savignon,  6  Ves.  572. 

2.  Of  the  punishment  of  a  contempt  in  marrying  a  ward. 

1.  Orders  have  been  made  for  committing  to  close  confinement  for  marry- 
ing a  ward  of  the  court.    8  Ves.  79. 

2*  Commitment  for  eloping  with  a  ward  of  the  court ;  and  against  another 
person  for  assisting :  ignorance,  that  she  was  a  ward  of  court,  not  admitted 
as  an  excuse.    Nicholson  v.  Squire,  16  Ves.  5^9. 

S.  Upon  the  marriage  of  a  ward  of  the  court,  both  parties  being  foreign- 
ers, and  the  property  abroad,  and  the  marriage  in  Scotland  on  the  day  the 
bill  was  filed,  the  court  took  jurisdiction;  but  did  not  oommit  the  husband ; 
ordering  him  to  attend  from  time  to  time,  and  to  be  at  liberty  to  make  a  pro* 
posal.    Salles  v.  Savignon,  6  Ves.  572. 

4.  Contempt  on  marrying  a  ward,  by  commitment,  not  sufficient ;  held  to 
be  a  conspiracy,  and  an  information  recommended.  Schreiber  v.  Lateward, 
Dick.  592. 

5.  Punishment  for  contempt  by  marrying  a  ward  of  court,  by  commitment, 
or,  in  a  flagrant  case,  bj  directing  a  criminal  prosecution  for  conspiracy,  ftc. ; 
the  subject  of  sound  discretion ;  and  though  the  right  to  interpose  without 
comptamt,  is  not  afected  by  time,  the  exercise  of  it  was  dispensed  with 
upon  circumstances;  no  comj^aint  made  for  eight  years;  the  husband, 
though  his  conduct  would  have  justified  punishment  on  a  recent  application, 
not  being  a  needy  adventurer,  but  of  equal  family  and  fortune ;  naving  ac- 
tually made  a  considerable  settlement;  under  which  the  children  had  vested 
interests,  and  alleging  misconduct  by  the  wife.  The  interests  of  the  chil- 
dren not  to  be  affected :  but  the  settlement  varied  as  between  the  husband 

and 
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and  wife,  by  inoreasing  the  piiwixMieyi  giving  faer  some  interest  in  future 
property,  &c.    Ball  v.  Coutts,  1  Yes.  &  beam.  292. 

6.  Marriage  of  a  ward  of  the  court  under  groat,  carcumstances,  punish-* 
able,  beyond  commitmenty  by  indictment,  as  aoonspiracy.  Wadev.  Broughton, 
3  Yes.  &  Beam*  172. 

S.  Discharge  from  commitment. 

1.  Husband  committed  for  marrying  a  ward  of  the  court,  and  discharged 
under  particular  circumstances,  on  undertaking  to  make  a  settlement;  was 
held  to  that,  and  not  permitted  upon  her  consent  to  receive  her  whole  for- 
tune, viz.  a  rent-charge  for  life.     Stackpole  v.  Beaumont,  3  Ves.  89. 

2.  Upon  a  marriage  of  a  ward  of  the  court,  under  flagrant  circumstances, 
the  husband  obtaining  a  licence  upon  a  false  oath,  that  she  was  of  age,  the 
clergyman  was  ordered  to  attend,  and  reprimanded :  tlie  husband  was  com- 
mitted, ^uid  ordered  to  be  indicted.  Bemg  convicted,  and  having  suffered 
the  punishment,  upon  his  petition  to  be  discharged  on  executing  a  settlement, 
the  lord  chancellor  would  not  approve  a  proposal  giving  him  any  farther  in- 
terest than,  in  case  of  his  surviving  and  no  cliiidren,  oader  her  appoint- 
ment; requiring  the  fund  to  be  transferred  to  the  accountant  general,  with 
a  trust  declared  to  pay  the  dividends  to  her  separate  use  for  lin?,  from  time 
to  time,  and  not  by  way  of  anticipation :  after  her  decease,  the  capital  among 
all  her  children  by  any  marriage :  if  none,  and  he  survives,  according  to  her 
i^tpointnwnt  by  vnll ;  if  no  appointment,  to  her  next  of  kin ;  and  if  she  sur- 
vives, subject  to  her  appointment,  to  her,  her  executors,  (kc.  No  costs  to 
the  husband.    Millet  v.  Rowse,  7  Yes.  419* 

3.  Upon  the  marriage  of  a  female  ward  of  the  court  all  parties  concerned 
were  ordered  to  attend;  and  the  husband  was  committed;  and  restrained 
from  receivli^  her  visits ;  and  she  consented  to  quit  her  residence  with  a 
friend  of  his  under  an  intimation  from  the  court,  that  she  would  otherwise 
be  compelled  to  do  so.  The  husband  after  some  time  was  permitted  to  pro* 
pose  a  settlement.  The  lord  chancellor  would  not  admit  a  provision  for 
children  by  a  subsequent  nuuriage,  by  way  of  absolute  settlement,  but  only 
by  a  power  to  the  wife  to  charge  by  way  of  appointment  to  each  diild  a 
share  not  exceeding  the  share  i^  eacfai  child  by  the  first  marriage.  The 
husband  to  have  some  part  of  the  income  independent  during  coverture. 
The  wife  having  by  the  proposed  settlement  a  power  of  appointment  in  case 
of  no  children  and  the  husband  surviving,  the  limitation  in  defimlt  of  appoint- 
ment was  directed  to  be  to  her  next  of  kin,  exclusive  of  the  husband.  The 
master  finding,  that  the  marriage  was  invalid,  a  marriage  by  banns  was  di- 
rected. The  lord  chancellor  refused  to  discharge  the  husband  on  under- 
taking to  execute  the  settlement.    Bathurst  v.  Murray,  8  Yes.  74. 

4.  The  form  of  giving  oMisent. 
Yide  Dick.  801. 

5.  The  masta:  reporting  a  marriage  invalid^  a  second  marriage  was 

ordered. 
Vide  8  Yes.  74. 

6.  Settlements. 

1.  Settlement  of  the  property  of  a  married  woman,  a  ward  of  the  court, 
and  of  all  the  dividends  and  interest  accrued,  directed  in  opposition  to  an 
assignment  by  tlie  husband  for  valuable  consideration.  Like  v.  Beresford, 
3  Yes.  506. 

2.  Proposal  for  a  settlement  on  the  marriage  of  a  female  ward  of  the  court, 
disi^yproved ;  as  not  providing  sufficiently  for  the  event  of  a  future  husband 
and  children:  viz.  only  by  powers  over  her  real  estate;  which  during  in- 
fancy slie  ceuld  not  exercise;  and  all  the  property  being  her's.  Halsey  v. 
Halsey,  9  Yes.  471. 

3.  Dis- 
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S.  Distiiiction  upon  contempt  by  marru^  of  a  ward  of  court :  a  person  of 
no  property,  whose  only  object  b  the  fortune,  is  not  permitted  to  touch  it ; 
and  the  whole  is  put  in  settlement :  otherwise,  when  the  husband  of  equal 
rank  and  fortune  makes  an  equivalent  settlement*     1  Ves.  &  Beam,  303* 

4.  Upon  a  proposal  for  a  settlement  under  a  commitment  for  marrying  a 
ward  of  the  court,  a  power  was  directed  to  be  inserted,  enabling  the  wife  to 
settle  the  interest  of  a  moiety  of  her  fortune  upon  any  future  husband  for 
life*  The  husband,  on  undertaking  by  his  counsel  to  execute  the  settle- 
ment, was  discharged.    Winch  v.  James,  4  Yes.  S86. 

5.  Upon  a  settlement  of  the  fortune  of  a  ward  of  the  court,  who  had  mar- 
ried a  man  of  no  property,  the  court  took  dure  to  secure  a  provision  for  a 
future  marriage.    Wells  v.  Price,  5  Yes.  898. 

7.  Prevention  of. 

Injunction  upon  affidavit  of  an  intended  marriage  with  a  male  infimt, 
aged  eighteen,  restraining  communication  with  him  until  farther  order ;  and 
that  service  of  the  order  at  the  house,  which  appeared  to  be  the  last  place  c^ 
abode,  though  apparently  shut  up,  should  be  good  service.  Pearce  v. 
Crutchfield,  14  Yes.  206. 

8.  An  infiint  plaintifi^  a  ward,  having  married,  proceedings  staid,  till 

the  husband  shall  qppear. 

An  infant  plaintiflf,  a  ward  of  the  court,  having  nuuried,  proceedings 
staid,  till  tfre  husband  shall  iqppear.    Bnunmell  v.  M'Pherson,  7  Yes.  2S7. 

II.  iS){  {nt&enting  tfm  ttmobal  of  a  toatu  of  routr,  out  of  tfie 

lurusiiicttom 

Whether  an  a£Bidavit  is  necessary  to  obtain  an  order. 

No  affidavit  necessary  to  obtain  an  order,  that  a  child,  a  ward  of  courts 
shall  not  be  taken  out  of  the  jurisdiction,  even  to  Scotland.  10  Yes.  56. 


WASTE. 
I.  mtM  attti  {igall  br  attounteH  toa0te^ 

1.  Legal  waste. 

2.  Equitable  waste. 

IL  saagar  acr0  0ftMmt  be  accounted  toasite. 

1.  L^;al  "^BSte, 

2.  Equitable  waste. 

III.  £)f  tBe  riggt0  of  tenantsi,  tiijtiiunuiBaU^ 

1 .  Extent  of  the  right  of  tenant  in  tail,  after  pos»biIity. 

2.  Bill  by  infant,  tenant  in  tail  in  reversion,  to  have  dmber  cut 
S.  Difference  between  the  powers  of  tenant  for  life,  disponish* 

able^  and  trustees,  under  the  same  words. 

4.  The  power  of  tenant,  for  dispunishable,  not  enlarged  by  im- 

plication. 

5.  Tenant  for  life  restrained  from  felling  ornamental  or  imma- 

ture timber. 

6.  A  case  in  which  tenant  for  life  was  held  not.entided  to  fell 

timber  on  the  land,  to  be  sold. 

7.  Riffht  of  tenant  for  life,  impeachable,  where  lands  are  ex- 

changed under  acts  of  indosure. 

IV.  I« 
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IV.  jfat  toj^tn  an  tttjumriott  to  tttitraitt  toa^tt,  nWl  be 

0tatttttif 

Tenant  for  life. 

V.  agatitKt  to&om  an  tniunrtion  to  rttftrain  toa^tr,  tihM  ttot 

be  0tante)»« 

1.  One  in  possession,  claiming  by  adverse  title. 

2.  A  trespasser. 

S.  Tenant  holding  under  covenant  for  perpetual  renewal. 

VL  j^catttce  relating  to  tnfuncttonti  to  ttdtratn  toa0te. 

1.  The  affidaWt  must  go  to  acts,  or  threats,  not  merely  to  in- 

tention. 

2.  Injunction  not  prevented  by  appearance  the  day  before  the 

motion. 

VIL  jaccount  anti  atiplitation  of  tfft  proteelui  of  timber  tm^^ 

1.  The  account  goes  upon  the  injunction. 

2.  Admission  that  any  timber  has  been  wrongfully  cut,  gives  a 

right  to  an  account. 
3*  Proceeds  paid  to  the  next  taker  of  the  inheritance,  though 

there  were  intermediate  remainders  that  might  arise. 
4.  In  the  case  of  underwood  cut  and  sold,  under  a  power  to  cut 

but  not  sell. 


I.  oaa&at  actss  0Ban  be  accounteH  toattte^ 

I.  Legal  waste. 

1.  Injunction  against  ploughing  up  pasture  upon  a  covenant  to  manage  in 
a  husbandlike  manner.    Drury  v.  Mohns,  6  Ves.  328. 

2.  Waste  by  destruction  of  a  dove-cote :  not  by  removing  presses,  &c. 
unless  fixed.    Kimpton  v.  Eve,  2  Ves.  &  Beam.  349. 

2.  £quitable  waste. 

1.  Injunction  to  restrain  tenant  for  life»  without  impeachment  of  waste, 
from  cutting  timber  or  other  trees  planted  or  growing  for  shelter  or  orna- 
ment, and  from  cutting  except  in  a  husbandlike  manner.  Lord  Tamworth 
v.  Lord  Ferrers,  6  Ves.  419. 

2.  Equitable  waste  by  cutting  trees,  planted  for  ornament.     16  Ves.  132. 

3.  Injunction  against  cutting  ornamental  timber,  upon  the  principle  of 
equitable  waste,  extended  to  trees,  planted  for  the  purpose  of  excluding 
objects  frote  view.    Day  v.  Merry,  16  Ves.  375. 

II.  WBat  act0  0Ba(I  not  be  actounteH  toa0te« 

1.  Legal  waste. 

Cutting  timber,  where  necessary  for  the  growth  of  underwood,  not  waste. 
16  Ves.  179. 

2.  Equitable  waste. 

1.  Equitable  waste  has  not  been  extended  beyond  trees  planted  or  grow- 
ing for  ornament,  as  in  avenues  or  vistas,  to  timber  merely  ornamental :  viz. 
an  extensive  wood.  .  Burgess  v.  Lamb,  16  Ves.  174. 

2.  Equitable  waste  not  to  be  extended.    Ibid.  185. 

.    III.  «f 
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IIL  Q{  the  tigfttfi  of  mtatttit,  hittpnnigftMt* 

I.  Extent  of  the  ri^t  of  tenant  in  tail,  after  possibility.. 
Tenant  in  tail,  after  pQMibility  of  issue,  extinct,  baying  been  once  tenant 
in  tail  in  possession  with  the  other  donee,  and  therefore  dispunishable  for 
waste,  may,  not  only  commit  waste,  but  also  convert  to  her  own  use  the 

f>roperty  wastecL     Therefore,  not  to  be  restrained  in  equity,  except  for  ma- 
icious  waste.    15  Ves.  4S0. 

2.  Bill  by  infant,  tenant  in  tail  in  reversion,  to  have  draber  cut. 

Bill  by  infant,  tenant  in  tail  in  reversion,  to  have  timber  cut;  the  timber 
ordered  to  be  felled,  and  the  claims  to  be  discussed  when  tenant  in  tail 
comes  of  age.    Mildmay  v.  Mildmay,  4  B.  C.  C.  194. 

3.  Difference  between  the  powers  of  tenant  for  life,  diquiiushable,  -  and 

trustees,  under  the  same  words. 

Difference  between  the  powers  of  tenant  for  life,  without  impeachment  of 
waste,  and  trustees  under  the  same  words  ;  the  latter  are  bound  to  a  provi- 
dent execution  of  their  powers.    6Ves.  115. 

4.  The  power  of  tenant,  for  dispunishable,  not  enlarged  by  implica- 

tion. 

The  power  of  tenant  for  life  under  the  general  words  ''  without  impeach* 
ment  or  waste,'*  not  enlarged  by  implication  flrom  more  extensive  powers 
given  to  trustees  for  special  purposes  after  her  death.  Marquis  of  Down- 
shire  V.  Lady  Sandys,  6  Ves.  lOT. 

5.  Tenant  for  life  restrained  from   felling  ornamental    or  immature 

timber. 

1.  A.  by  will,  made  his  wife  tenant  for  life ;  by  codicil,  he  gave  her  per- 
mission to  cut  timber  during  widowhood,  at  seasonable  times :  she  shall 
be  restrained  from  cutting  ornamental  or  immature  timber.  Chamberlyne  v. 
Dummer,  1 B.  C.  C.  166. 

2.  Tenant  for  life,  with  liberty  to  cut  timber  at  seasonable  times,  is  not  to 
cut  trees  planted  for  ornament  or  shelter  to  the  mansion-house,  or  sapfing 
trees  not  fit  to  be  felled  for  timber.  Chamberlyne  ▼•  Dummer,  S  B.  C.  C. 
549. 

6.  A  case  in  which  tenant  for  life  was  held  not  entitled  to  fell  timber 

on  the  lands  to  be  sold. 

Devise  of  lands  to  be  sold,  and  other  lands  to  be  purchased,  in  which  A. 
should  be  tenant  for  life  without  impeachment  of  waste ;  the  rents  and  pro- 
fits of  the  estates  to  be  sold,  to  be  %o  the  use  of  the  persons  who  woula  be 
entitled  to  those  of  the  estates  to  be  purchased :  the  lenant  for  life  cannot 
cut  down  timber  on  the  land  to  be  sold.  Plymouth  v.  Archer,  1  B«  C.  C. 
159. 

7.  Right  of  tenant  for  life,  impeachable,  where  lands  are  exchanged 

under  acts  of  inclosure. 

Where  lands  are  exchanged,  under  acts  of  inclosure,  tenant  for  life,  im- 
peachable of  waste,  cannot  cut  timber  for  the  inclosure,  but  must  raise 
money  under  the  powers  in  the  act.    Lee  v.  Alston,  1  B.  C.  C.  194. 

IV.  fot  toBdtn  an  tttjmtcnott  ro  rtotrain  toajsite,  $^M  be 

Tenant  for  life. 

Injunction  against  waste,  in  iavour  of  tenant  for  life,  particularly  as  to  or- 
namental timber ;  not  so  much  upon  his  interest  as  his  enjoyment.    6  Ves. 

787. 

V.  SlaauuR 


Appendix.]  Account  and  application  of  the  proceeds  of  timber ^  Sfc.    1059  ^ 

V.  agatniit  tojNn  an  tntutttrion  to  restrain  toa0tr,  isBaH  not 

be  grattteti^ 

1.  One  in  possession,  claiming  by  adverse  title 

To  restrain  waste  not  granted  against  defendant  in  possession,  claiming 
by  an  adverse  title.    Pilsworth  v.  Hopton,  6  Ves.  51. 

2.  A  trespasser. 

Injunction  agamst  a  trespasser,  cutting  timber  by  collusion  with  the 
tenant ;  without  prejudice  to  the  case  of  mere  trespass.  Courthorpe  v.  Map- 
plesden,  10  Ves.  290. 

3.  Tenant  holding  under  covenant  for  perpetual  renewal. 

Injunction  in  the  nature  of  a  writ  of  estrepement  of  waste,  not  granted 
against  a  tenant  holding  under  a  lease  contuning  a  covenant  for  perpetual 
renewal.    Cidvert  v.  Gason,  2  Sch  &  Lef.  561  • 

VI.  ]draetice  relating  to  intuttetton?  to  re^tratn  toaiste. 

1.  The  affidavit  must  go  to  acts,  or  threats,  not  merely  to  intention. 

In  the  case  of  waste,  it  is  not  sufficient  to  swear  to  information  of  the  in« 
tention.  The  affidavit  must  go  either  to  an  act  or  threats.  Hannay  v. 
M'Jntlre,  10  Ves.  54. 

2.  Injunction  not  prevented  by  appearance  the  day  before  the  motion. 

Injunction  against  waste,  not  prevented  by  appearance  tlie  day  before 
the  motion.    AUer  v.  Jones,  15  Ves.  605. 

VII.  account  ano  application  of  tge  ptoreetns  of  timber  tm^ 

properlp  h\\tu^ 

1.  The  account  goes  upon  the  injunction. 
In  waste,  the  account  goes  upon  the  injunction.    9  Ves.  346. 

2.  Admission  that  any  timber  has  been  wrongfully  cut,  gives  a  right 

to  an  account 

Admission  that  any  timber  has  been  wrongfully  cut,  gives  a  right  to  an 
accouQt.    1  Ves.  82. 

3.  Proceeds  paid  to  the  next  taker  of  the  inheritance^  though  there 

were  intermediate  remainders  that  might  arise. 

The  money  raised  by  sale  of  timber  improperly  cut  by  tenants  for  life, 
impeachable ;  ordered  to  be  paid  to  the  next  taker  of  the  inheritance,  though 
there  were  intermediate  remainders  that  might  arise.  Such  tenant  cutting 
timber  will  lead  to  an  account,  but  where  no  more  dmber  has  been  cut  than 
charged  by  the  bill,  and  admitted  by  the  answer,  the  money  shall  be  paid 
without  costs.    Lee  v.  Aston,  3  B.  C.  C.  38. 

4.  In  the  case  of  underwood  cut  and  sold,  under  a  power  to  cut,  but 

not  sell. 

Testator  devised  his  estate  to  his  wife  for  life, ''  with  liberty  to  cut  timber 
and  underwood  for  her  own  use,  but  not  to  sell."  She  cut  underwood  and 
sold  it,  and  died :  her  estate  is  not  accountable  for  the  money  produced,  at 
least  not  to  the  next  taker  for  life,  impeadiable  for  waste.  Piggot,  v.  Bul- 
lock, 3  B.  C.  C.  539. 


WAY. 
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WAY. 


Presumptions  between  eyidence  of  interruption  aoqnieseed  in  and  eri- 
dence  of  usage,  on  the  question  of  a  right  of  way. 


In  a  question  of  a  ri^t  of  way^  evidence  of  an  interruption  acquiesced  in, 
is.in{initely  of  more  weight*  than  OTidence  of  usage.     1  Ball  &  Realty,  514. 


WEST  INDIES. 


1*  Jurisdiction  here  upon  contracts  as  to  an  estate  in  the  West 
Indies. 

2.  Whether  an  action  lies  upon  a  bond  after  judgment  thereon 
in  a  court  in  Jamaica. 


1.  Jurisdiction  here  upon  contracts  as  to  an  estate  in  the  West  Indies* 

Jurisdiction  here,  upon  contracts  as  to  an  estate  in  the  West  Indies.  Jack- 
son ▼.  Petrie»  10  Ves.  164. 

2.  Whether  an  action  lies  upon  a  bond  after  judgment  thereon  in  a 

court  in  Jamaica. 

Whether  action  lies  upon  a  bond*  on  which  judgment  has  been  obtained 
in  Jamaicat  quare*    1 1  Ves.  557. 


WILL,  TENANT  AT. 
L  £)f  tge  tttttr  &t  togic]^  tBe  tctmncp  map  be  bctrrmimti* 

General  rule. 

II.  £^f  r|^  ttiobr^  in  togicg  tge  tenattcp  map  be  bmrmttteii. 

» 

1.  By  the  death  of  either  party. 

2.  By  an  agreement  to  purchase. 


I.  £)f  t}ft  time  ^t  to&tcj^  t&e  tenattcp  map  be  beteonttied. 

1.  General  rule. 

Tenancy  at  will  may  be  determined  at  any  time,  as  to  any  new  contract* 
not  as  to  any  thing,  which  during  the  tenancy  remained  a  common  in- 
terest.   16  Ves.  57. 

IL  £)f  tBe  mobeti  in  togitB  tfie  tenancp  map  be  betermineb. 

1.  By  the  death  of  either  party. 

Generally  the  death  of  either  party  determines  a  tenancy  at  will.  9  Ves. 
891. 

2.  By  an  agreement  to  purchase. 

Tenancy  at  will  determined  by  an  agreement  to  purcliase.    16  Ves*  252. 

WITNESS. 
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f:"SDf  totei/eteWftinft  mm^tJ"-  ■  '■'  ■"  "■■■'-  '■-  •-•"■;;•:•-''-•' 


Ml      'If 


ibaj  fJifijA/wto»,|?  4i^i9*eiire$ted  who  (jap  gaiu  nuthii^gr  by  Ae  e»?nt 
2.  Competency  of  a  witness  «prwai:4s  pecoming  ^1^  ^,1 

,ii:,/i.Ii(f  u<3p!P»^t#Ky  9? a  WW  eBsipl9yad  vnA^Kj  paid  by,  aa4  acfiounir  i 
ing  to,  his  fitther.  -      .i  ^  »  z,,-; 

7.  Incompetency  of  bond-creditors  of  te^tatcr  to  obtUQ  fm^^^fffe^j 
o.'l  ;.jr:v  fi^r-pBynjenfrfakgacy.  ..  '    ,....,.    . ,..,  :,r{\(,^ 

.  1  :.  ]  j^KjQpWjetenoy  of  aapiwutor  in  trust  .     ..;,,.    .^ 

9.  Incompetency  of  an  ^ecqtor  in  trus^  in  a  juit  resp^qtingj 

i^"  f/.'^f)  lifM^et;^  ♦  .,      .•  .  .  '  .      •     v.    .i.^. 

10.  Incpnp^ten^jr  of  a  remainderHnan  to  prove  pajisisp^  pf.i^, 
'.  ij  ill' ;/l^Pfy<*arged  on  the  estate.^  ^  ^i  ! :  A 

11.  Miscellaneous. 


I    •'  •  i   •  ' 


f     •  « 


J.  h. .:  uj  jl  j5^^  and  ji^>.  ^     ' '  ' 

^  'V^>«iuhselahdsoIidt6r.  ,  •' 

••  •»  •  $.  Eictoitor  of  counsd  or  solicitor.  '       ^^ 

*•  'Cbnq9etency  of  a  parent  to  bo^tardite  has  isatiei  >  '  »'•  /^ 

III.'  jSDf  tfie  ejammatjon  of  a  pa'rtp  to  t|e  jiiiit*       '     ,    ,,.    I 

i:ilwC«Lplamtifi:  .          t  ac^. 

2.  A  co-plaintiff.  *  "  '^  .ii.ia 

o  .,  uttL;  A  defendant.  i*  /! 

4.  Effect  of  plaintiff  examining  dej^idant  .      -.  ,;•:     ..^,  ,{  ^ij 

^•:  J-Jcf5^.AE;giiBrdianpaif  jfiMl.  .  *.     ji  t>5 

1.  He  cannot  contradict  his  attestation.  ^      .,   »1  f/y  3 

-^li  od  ft  jB^ libnottdly  bi9  ovidence  waa^^^fWRsed^in^.  r,  .{  i,,/, 

5.  Being  kisMie^  his  evidenoe  was  dispensed  irith,..^..,;  ^j  i,.y  ^jfj 
-k!  u/IAi  $^i9^  unkwwD^  his  e^dence  wa?  disp^iMi  wUtrM  e  /.^ 

Y  jj  r  u  , .    L  £)f  tiitomiimiicp  ttofti  tmmt^         ^    ^.r, 

U  A  witness  is  disinterested  who  can  gain  notiU^  V  liM^ewob  tf?4lt> 

-OLjq  .;:  cri  ^  suit.      -  .     -      ".   .  •  j-*  .  ;\  j 


2.  tJoimpetency  of  a  witness  afterwards  bdoomirig  ihteresteflP 
Witness  to  a  witf  ti^4Wcrto^  al*iiwwiifidA  4r  diii^  of  the  twtator, 
^^^K»m^i^^  .#  W,  Cjj^juwation* ,  Btograve  v.  Winder, 


1M0  WITNESS.  [0 


i        3.  Aa  agent  entitled  to  comniissia*  'O     '1 

Tiie  interest  of  an  auctioneer  from  his  comniission,  does  not  defeat  his 
evidence.     13  Ves.  474. 

I   ' 

4.  Competency  of  a  son  employed  under,  paid  by,  and  accounting  Us   • 

his  father. 

Son  employed  under,  paid  by,  and  accounting  to,  his  father; 'niay\>e  a 
witness ;  but  is  not  accountable  to  his  father's  prihcipa).  Cttrtwvigbf  ^v 
Hatcly,  1  Ves.  292.  '        '      \         ' 

5.  A  bankrupt  ,.  ,  ~, 

1.  A  baiikrupt*s  certificate  must  have  passed  the  giBat  s^al  >b^6Mr9ib(Q;€sa 
be  examined  as  a  witness.     Speidel  v.  Fuller,  Didk*  6SSw         -i       r  c  '    -  ' 

2.  A  bankrupt  plaintiff  though  he  hath  obtained  his  cefftifip«t^>|#<i;haUi 
released,  cannot  be  examined  as  a  witness,  as  he  is  liable  to  costs*     Hewnt^; 
son  V*  Tookey,  Dick.  799. 

&.  A  bankrupt's  creditor. 

1.  On  the  question,  wliether  a  commission  of  bankruptcy  is  or  is  not  sus- 
tainable (6.^.  whether  the  petitioning  creditor  had  a  sufficient  debt  to  entitle 
him  to  petition),  a  creditor  of  the  bankrupt  is  a  competent  witness*  to  pirwe 
the  negative,     //i  r<»  Codd,  2  Sch.  &  Lef.  1 16. 

2.  A  creditor  not  a  competent  witness  to  the  act  of  bankruptcy  «£  trading* 
Exj^artc  Osbonie,  2  Ves.  &  Beam.  177- ;  Rose,  387. 

3.  A  creditor  of  the  bankrupt,  is  not  a  competent  witness  td  sustain  a 
commissioQ  upon  an  issue  directed  to  try  its  validity.  JEr jMricBiaUdn, 
2  Rose,  27. 

7.  Incompetency  of  bond-creditors  of  testator  to  obtfdn  a  decree  for 

payment  of  a  legacy. 

Evidence  of  bond-creditors  of  testator,  not  admissible  to  obtain  a. decree 
for  payment  of  a  legacy ;  as  they  must  be  preferred  to  legatees.  Jones  ▼. 
Tubcrville,  2  Ves.  11. 

8.  Competency  of  an  executor  in  trust. 

An  executor  in  trust  is  a  competent  witness  at  law.     1  Ball  &  Beattjt 

100.  414. 

9.  Incompetency  of  an  executor  in  trust,  in  a  suit  respecting  assets, 

i*.  Vide  1  B.  &  B.  96. 
•  2.  An  executor  in  trust  is  an  incompetent  witness  in  equity,  respecting 
the  assets,  being  interested  to  increase  the  fund.    Muloray  ▼.  Dillon,  1  Bail 
&i»eatty,  '400. 

10.  Incompetency  of  a  remainder-man  to  prove  payment  of  a  legacy 

charged  on  tlie  estate. 

A  remainder- man  is  an  incompetent  witness  to  prove  payment. of  a  legiugf 
charged  on  the  estate.     Aldridge  v.  Lord  Wallscourt,  1  Ball  &  Beatty,  S12. 

\\'i  11.  Miscellaneous. 

Upon  a  treaty  of  marriage  between  A.  and  B.,  the  mother  of  A«  hculf 

entitled  to  one-third  of  a  farm  and  stock,  of  which  A.  Was  in  possession, 
represented  to^tt^^fa^iH^rdf  B.  that  the  farm  and  stock  belonged  to  A. ;  and 
that  A.  was  not  indebted  to  any  body.  The  mother  afterwards  takes  a  bond 
from  A.  fjbr  the  amount  of  her  one-third  part  of  the  farm  and  stock,  ^., 
wltlch  <v'cre  settled  on  the  marriage.  Equity  will  relieve  A.  and  B,  against 
tRat  tone?,  lis  being  a  fraud  upon  the  marriage.  The  parent  i6  not  a  neces- 
sary party  id  such  a  suit,  but  is  a  competent  witness  to  prove  the  fraud  on  a 
bill  filed  by  the  hublwnd  and  wife.     Scott  v.  Scott,  1  Cox,  SG^.     ^'  i    i     ' 

II  U.^ 
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IL  iDf  tti(inti{iKfticp  &0iti  ti^Idttte  0ttii0ititit« 

1.  Baron  vmAfeme. 

Husband  and  wife  cannot  give  evidence  for  or  againbt  each  other.  13  Ves. 

144.     .  * 

2.  Counsel  and  solicitor. 

.  1«  Cpimse]  or  attorney  cannot  be  called  upon  to  reveal  the  advice  given  to 
the  client*  Demurrer  therefore  overruled  as  to  the  case ;  and  allowed  as  to 
the  opinion.     18  Ves.  jun.  474. 

2.  Attorney,  examined  as  a  witness,  must  disclose  acts  done  in  his  presence 
by  his  client ;  as,  execution  of  a  deed,  &c. ;  not  private  confidential  con- 
versation with  him,  as  the  reasons  for  making  it,  &c.  On  motion  to  suppress 
the  depositions,  referred  to  see  what  part  came  to  his  knowledge,  as  confi- 
dential attorney,  in  order  to  have  that  suppressed.  Sandford  v.  Remington^ 
2  Ves.  189. 

S.  A  solicitor  is  bound  to  give  evidence  of  his  client's  handwriting  if  re- 
quired ;  it  is  no  breach  of  the  confidence  reposed  in  him  by  his  client. 
1  Sch.  &  Lef.  226. 

3.  Executor  of  counsel  or  solicitor. 

Qfuere  whether  the  executor  of  an  attorney  can  avail  himself  of  the  attor- 
ney's privilege  not  to  disclose  the  concerns  of  his  client.  Fenwick  v*  Reed, 
1  Mer.  114. 

4.  Competency  of  a  parent  to  bastardize  his  issue. 

A  father  coming  to  bastardize  his  own  issue,  is,  though  a  legal,  a  very 
suspicious,  witness.     1  Ves.  134t 

III.  £)f  tgr  tfMmMwm  of  a  poitp  to  tge  taxiu 

1.   A  plaintiff. 

The  defendant  had  liberty  to  examine  plaintiff*  as  a  witness.  Qiusre. 
Troughton  v.  Getley,  Dick.  S82. 

2.  A  co-plaintiff. 

A  co-plaintiff  examined  to  prove  a  deed ;  to  which  he  was  the  only  surviving 
witness  :  allowed  by  consent.    Whately  v.  Smith,  Dick.  650. 

3.  A  defendant. 

After  having  replied  to  a  defendant's  answer,  he  is  not  to  be  examined, 
for  it  cannot  be  said,  that  he  is  not  interested.    Winter  v.  Kent,  Dick.  595. 

4.  Effect  of  plaintiff  ex^nyning  defendant. 
Plaintiff,  by  examining  a  defendant  as  a  witness,  precludes  himself  from 
obtaining  any  relief  by  decree  against  him ;  and  if  from  the  nature  of  the 
case,  that  defendant  would  be  primarily  liable  to  plaintiff,  and  another  de- 
fendant only  in  a  secondary  degree,  the  plaintiff  has  lost  his  remedy  altoge- 
ther.   Thompson  v.  Harrison,  1  Cox,  344. 

5.  A  guardian  ad  litem. 

It  is  of  course  to  examine  a  guardian  ad  litem  as  a  witness.  Walker  ▼. 
Thomas,  Dick.  781. 

IV.  3n  relation  tp  an  amsittng  tottm^jaf. 

1.  He  cannot  contradict  his  attestation. 

Witness  is  not  at  liberty  to  contradict  his  attestation.  In  such  a  case, 
other  evidence,  from  circumstances,  admissible ;  as,  where  there  is  no  witness, 
or  the  person  does  not  exist,  sealing  and  delivery  mav  be  presumed  from 
proof  or  the  handwriting.    10  Ves.  474. 

2.  Being 


A  subscribing  witness  to  a  will,  di^Mwag  of  real  estate,  being  b  Jansaies, 
his  evidfpce  was  dispensed  with.    Lord  Carriagton  t.  Pajfme,  \5  Ves.  4M. 

S*  Being  insane,  his  evidence  was  diB][>eiiMl  ^frftfe-  i  ''1  '  '* 

A  witness  to  a  devise  of  real  estate  h^n^g  bacome  insane,  proof  of  hii 
handwriting  was  allowed.    Beenett  v.  Taylor,  9  Ves.  381. 

4«  Being  unknown,  bis  cfvidettce  was  ^pei\^  ^dt.  '^ '  ^'^ . 

Ptroof  of  one  of  the  witnesses  to  an  old  will,  of  whom  io 'eLccoxmt  am^hi 
^en,  dlmensed  widi.    M'Kenzie  v.  Fttwcr,  9  V^.  5..^  '""         'V  '*' 

-''    He  should  not  dbdose  his  e^dence  to  di^ paitka.^  ^ 
Wftnesses  ought  not  to  disclose  their  evidence  to  parties.    5  Ves. 


.  i 


•  T«  ', 


YEAR,  TENANT  FOR. 
L  ]BiO|^ti^  of  tj^  ttUMtp* 

It  is  transmissible  to  representatives. 

IL  I^kAo  tUtotp  bp  tf)it  (Ottrt^t 

/^        The  tenancy  is  favoured 


I  f. 


i  .     "  L  ^toiptttk0  of  tffi  wwup* 

It  is  tnuismiwtiHe  to  representatives. 

^'  1^  Interest  iVom  rear  to  year  transmissible  to  representatives,  benefiddiy, 
or  as  trustees.    1 1  V  es.  S98. 
fL  ffenancy  from  year  to  year  is  an  interest  transansnble  td  r^frei^iii- 
thrflK     15  YeK.  £41. 


»      • 


f)^  >:l 


♦.    i 


attiv<aL; 

n.  ^Qto  bieto^  bp  ^  coumf^ 

The  tenancy  is  ftvoured. 
Tenilncy  from  year  to  year  favoured.    16  Ves.  252.  '   -)  V  i '    . 
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